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Gray  fy  Co,,  Boston,  and  other  principal  Law 
Booksellers  throughout  the  United  States. 


I.  GHITTPS  PLEADINGS.  A  Treatise  on  Pleading :  with  a  col- 
kcdoD  of  practical  Precedents,  and  Notes  thereon.  In  three  volumes.  By 
Joam  €HiTTr«  Esq.  of  the  Middle  Temple,  Barrister  at  Law.  Seventh 
Amerieao,  from  the  sixth  London  edition.  Corrected  and  enlarged ;  with 
Notes  sad  Additions,  hj  John  A.  Dunlap,  Esq.  and  additional  Notes  and 
JMerences  to  later  decisions,  bj  E.  D.  Ingraham,  Esq. 

'  "It  is  to  a  writer  of  oar  own  day  that  the  honor  is  due,  of  haying  first  thrown  effectual 
light  apoo  the  science  of  Pleading,  by  an  elaborate  work,  in  which  all  its  different  rules 
are  eoQected,  ananged  in  conrenient  diyisions,  and  illustrated  by  explanation  and  exam- 
pie.  Tbe  work  hen  mentioned,  is  the  well  known  treatise  on  Pleading  by  Mr.  Chitty, 
wJiich  no  person  competent  to  appreciate  the  difficulty  of  the  task  performed,  can  ever 
psmae  without  high  admiration  of  the  learning,  talent,  and  industry  of  the  author.'^- 
Serjemt  Stephen. 


n.  CHITTT  ON  BILLS.  A  Practical  Treatise  on  BiDs  of  Exchange, 
Oiacks  on  Bankers,  Promissory  Notes,  Bankers'  Cash  Notes,  and  Btmk 
Notes.  Bj  Joseph  Ghittt,  Esq.  of  the  Middle  Temple,  Bairister  at  Law. 
Eighth  American  from  the  eighth  London  edition,  newly  modelled,  and 
greatly  enlarged  and  improved ;  and  with  References  to  the  Law  of  Scot- 
knd,  France,  and  America ;  and  new  chapters  on  Agents,  Partners,  Consid- 
eration.  Stamps,  Requisites,  Loss,  Times  of  Presentment,  Non-payment, 
Protest  and  Notice,  Evidence,  Bankruptcy,  Forgeiy,  Larceny,  Embezzle* 
meet,  and  False  F^tences ;  and  an  Appendix  of  Precedents.  Containing 
the  American  Notes  of  former  editions,  by  Judge  Stort,  E.  D.  Ingraham, 
and  Thomas  Huntington,  Esqs.  To  which  are  now  added,  the  Cases 
decided  in  the  Courts  of  the  United  States,  and  of  the  several  States,  to  the 
mresent  time,  and  tihe  decisions  of  all  the  English  Courts  in  1833  and  '34. 
by  PixRRR  Ogilvie  Bsebee,  Attorney  at  Law. 

9C3^A  new  edition  just  published,  from  a  new  English  edition,  '<  newly  modelled  and 
greatly  enlarged  and  improved*'  by  the  author.  The  present  American  edition  contains 
the  Notes  of  former  editions,  by  Judge  Story,  E«  [D.  Ingraham,  and  Thos.  Huntington, 
Kaqoires,  with  store  than  eighty  pages  of  new  Notes,  closely  printed,  the  whole  work  com- 
prising orer  1000  pages. 

Mr,  Warren,  ia  his  **  Popular  Introduction  to  the  Study  of  Law,'*  giving  directions  to 
tlie  student  lor  sdeeting  a  Library,  mentions  on  Bills  of  Exchange,  the  Treatises  of  Joseph 
Chitty,  Sen.,  Joseph  Chitty,  Jan.,  Bayley,  and  Roscoe,  and  then  adds,  **The^r«tof 
these,  and  the  editkm  of  18S3,  [from  which  the  last  American  edition  is  taken]  will  bb 

FOUHB  IWOOMPAEABLT   THE   MOST   USBFUL  FOB   TBB   PRACTITIONBB." 

VouL  A 


In  anollMr  place  b«  nyt — '*  a  ... 
Eieliaiig«^  PfomiMory  Note*,  frc]  and  one  w  «•. 
alinoat  daily.    *  *  Mr.  C bitty 'i  Treatiie,  which  is  a  Tcry  ckmm|mw^ 
oontaim  army  thiof  rclatinf  to  the  ■ubjeet  Ycry  conTcniently  arrangcdy  and  wiua'  »... 
eallant  AnalyUaal  Index*" 

III.  CHITTY'S  CRIMINAL  LAW.  A  Practical  Treatise  on  the  Cri- 
minal Law,  comprising  the  Practice,  Pleadings,  and  Evidence,  which  occur 
in  the  course  of  Criminal  Prosecutions,  whether  by  Indictment  or  Informa- 
tion :  with  a  copious  collection  of  Precedents  of  Indictments,  Infbfmations, 
Presentments,  and  every  description  of  practical  Forms,  with  comprehensive 
Notes  upon  each  offence,  the  Process,  Indictment,  Plea,  Defence,  Evidence, 
TriaU  V erdi<!t,  Jud^ent,  and  Punishment.  In  three  volumes.  By  JosttPR 
Chittt,  Esq.  of  the  Middle  Temple,  Barrister  at  Law.  Third  American 
from  the  second  and  last  London  edition,  corrected  and  e&krged  by  the 
Author.  With  Notes  and  Corrections,  by  Richard  PiKtbrs,  and  Thomas 
Huntington,  Esquires.  To  which  are  now  added,  Notes  and  References 
to  the  cases  decided  in  the  Courts  of  the  United  States  and  of  the  several 
States,  to  the  present  time,  as  well  as  to  the  late  English  decisions*  By  J. 
C«  Perkins,  Esq.  Counsellor  at  Law. 

IC^A  new^didon  juat  publlahed,  thoroughly  edited,  nearly  SOQOeaaea  eitadb^tlia 
Aaieriean  editor,  and  all  the  American  Reports^  aa  wel!  of  the  Ceurta  of  the  several 
BiMea,  as  of  the  United  States,  are  referred  to. 

''We  regard  this  as  the  most  comprehensive  manual  that  exists  on  the  subject  of  the 
Criminal  Law,  and  one  of  the  most  valuable  among  the  many  contributions  made  by  its 
distinguished  author  to  the  cause  of  jurisprudence.  *  *  The  notes  and  references  by  Mr. 
Perkins,  to  the  present  edition,  deserve  especial  mention.  They  place  the  aathor,  amotig 
American  annotators,  by  the  side  of  Stort  and  Mbtcalv.  *  *  Mr.  Perkini^  notes  are 
acute,  thorough  and  learned,  and,  what  is  very  important,  appended  with  critical  aceu- 
raoy,  to  their  natural  places  In  the  text.  The  student  will  always  be  rewarded  by  the 
interruption  which  they  cause,  and  the  practitioner  will  find  in  them  great  ftidlitles  in  any 
reaeareh«  Reference  haa  been  made  to  nearly  two  thousand  oaaea,  in  additioa  to  the 
ftnner  edttiona.  All  the  American  Reports  have  been  sifted,  atid  every  case,  which  baars 
upon  any  part  of  the  Criminal  Law,  oorreetiy  dted.  We  do  not  beaitala  to  aay,  that  Mr. 
Firkins'  labors  have  eaaenlially  enhanced  the  vahie  of  Mr.  Chilty'e  work."— ^MiHcoii 

lY.  COLLYER  ON  PARTNERSHIP.  A  Piactieal  Treatise  on  the 
Law  of  Partnership.  Bj  John  Colltkb«  of  Lincoln's  Inn,  Esq.  barrister 
at  Law.  With  Notes  of  American  Cases.  By  Willa&d  Phillips  .and 
Edward  Pickerinq,  Esqrs.    First  American  from  the  London  edition. 

The  above  work,  recently  published,  has  been  introduced  into  the  Law  School  at  Cam^ 
bridge,  by  Judge  Story,  and  is  believed  to  be  the  best  Treatise  extant  on  the  Law  of 
Partnerahip. 

^  Of  the  four  treatises  above  mentioned,  [Wateon,  Montague,  Gow,  and  Collyer,]  the 
chief  are  Gow's  and  CoHyer's,— the  former  published  in  1930,  the  latter  in  1883.  *  *  Mr, 
CMytr  is,  perkapt,  vpon  the  whole  to  be  prrferrtd^  on  account  of  his  fuller  statement  of 
the  esses,  whereby  the  reader  will  be  better  able  to  undersiand  nnd  appreciate,"  ftc — 
Warren^'i  Popular  Introduction  to  the  Study  (^  Law, 


Y.  CHITTY  Jr.  ON  BILLS.  A  Practical  Treatise  on  BilU  of  Ex- 
change.  Promissory  Notes,  and  Baokera'  Cheeks:  coBtaiRiag  Forms  of 
Affidavits  of  Debt  in  actions  thereon ;  and  of  Declarations  and  Pleas  in  each 
aetiona,  adapted  to  the  new  Rules  of  Pleading*  By  Jossra  Gbittt,  Jun«« 
Esam  of  the  Middle  Temple.  To  which  i^e  add^  Am^an  Notes.  By 
Ebastus  Smith,  Counsellor  at  Law. 


^  PUBUfeHBfi   BT   O;  AND  C  HSBAIAM.  3 

YL  AMERICAN  EQUITY  DIGEST.  An  AnafyticiU  Dig«tl  of  the 
Eqoily  OaMS,  decided  in  the  Covrto  of  the  Several  States*  and  of  the  Uailed 
Sletea,  firom  the  eerlieet  period :  and  of  the  Decisiooe  in  Eqoilft  i«  the 
Ceoite  of  GhaocttTf  and  Eiccbeqtier  in  Eoglaod  and  Irelandv  and  the  Privy 
Council  and  Houee  of  Loids,  from  Hikuy  TeniH  1822 :  and  ibraung  with  the 
tbird  edition  of  Bridgmaa'e  Sigest,  a  complete  AWiact  of  all  the  Ai&eriean« 
English  and  Irish  Equity  Reports,  down  to  1836.  By  0.  L.  BAnnovm 
Cooaafdior  at  Law*  and  E.  B.  Harrington.     3  Yols. 

TIm  foHowang  Racooimendatioiis  of  this  work  have  been  reeeived  by  the  Publishen, 
fieoB  gentloMB  whose  names  are  familiar  to  erery  naember  of  the  American  bar* 

From  CHANCELLOR  WALWORTH. 

The  EqviTT  I>ieBST  of  Messrs.  Barbour  and  Harrington,  of  which  the  first  Toliune  is 
BOW  pablialied,  and  the  residae  is  ready  for  the  prese^  has  been  compiled  from  the  books 
in  my  Library,  and  embraces  all  the  American  Equity  Reports,  and  all  the  Englidi  sad 
fridk  Effttity  Reports,  subsequent  to  those  contained  in  the  American  edition  of  Bridg* 
man's  Dijrest.  I  hsTs  had  occasion  frequently  to  refer  to  the  work  in  mannecript,  and 
hsTO  also  examined  Tery  fully  the  volume  which  is  published.  I  hare  do  hesitationy 
tlwi'slbre,  in  leeommending  it  to  the  Profession  as  a  valuable  Digest  of  Equity  Cases, 
whiek  wiU  be  found  very  useftii  to  those  whose  Libraries  are  furnished  with  the  Reports, 
and  indispenmble  to  other  members  of  the  Profession,  who  wish  to  become  aequsintsd 
with  the  decisions  of  the  various  Equity  Courts  in  this  country  and  in  Engiand  in  a  con« 
deoeed  form. 

R.  HYDE  Walworth: 

From  JUDGE  COWEN. 
I  have  bestowed  considerable  attention  on  Mr.  Barbour's  plan  of  his  Chancery  Digest. 
It  is  the  canrying  out,  by  supplemental  Cases,  of  the  long  tried  and  highly  approred 
Index  of  Mr.  Biidgman,  with  the  addition,  where  necessary,  of  new  heads.  I  know  Mr. 
Barboor's  msans  of  research,  his  ability  and  industry ;  and  do  not  heeitate  to  my,  that  the 
plan  cannot  be  better  executed  than  it  has  been  by  him.  I  speak  with  the  more  con- 
fidence, becaum  I  haTO  used  several  of  his  heads  in  the  course  of  judicial  reeeereh, 
and  found  them  of  very  great  assistance.  The  book  is  essentially  necesmry  to  the  Chan* 
eery  pnetitioner.  Our  undigested  Chancery  Reports  are  numerous,  and  ths  publication 
of  a  worit  of  the  kind  has  already  been  too  long  delayed. 

E.  COWEN. 
Atguit  11,  1838. 

From  CHIEF  JUSTICE  SAVAGE. 

O.  L.  BASsoum,  Eso.  «fltt«ty,  Jlisy  18, 18S8. 

Dear  Sir,— Please  accept  my  thanks  for  the  first  number  of  your  Digest  of  Equity 
^^Hriimf.  Prom  the  pressure  of  official  duties,  my  examination  of  the  Digest  has  neces- 
ssrily  been  rather  superficial.  It  has  been  sufficient,  however,  to  satisfy  me  of  the  great 
asefalness  of  such  a  work  to  the  Profossion,  and  of  ths  ability  and  industry  with  which, 
thnsfiur,  it  has  been  executed.  With  the  abundant  resources  at  your  command,  it  is  bat 
ressoDsUe  to  expect  a  very  perfect  work  of  its  kind. 

I  am,  Sir,  very  respectfully, 

Your  obedient  servant, 

JOHN  SAVAGE. 

Froai  DAVID  HOFFMAN,  LL.  D.,  Professor  of  Law  in  iko  UmoonUy 

of  Maryland, 

Bsttisisrc,  8epi.  fi,  1836. 

I  have  eTsmined  with  some  care  the  first  volume,  now  published,  of  the  EaUITT 

nOBST,  By  O.  L.  BariKMir,  and  E.  B.  Harrington,  Esquires.    The  grwi  ntUity  of  such 


^v^ 


STANDARD   LAW   BOOKS,    &C« 

when  faithfblly  execuledy  cannot  be  qoestioned-Hhey  greatly  fiicilitate  reiear^ 
and  to  those  engaged  in  ezteneiTe  practice,  are  almost  uuntiaL  This  Digest  is  analyti- 
cally arranged,  and  with  all  requisite  eleamese,  in  its  cardinal  and  minor  dlTiaions,  and 
embraces  an  eztensiTe  series  of  British  and  American  Chancery  cases.  Such  la|>or-saving 
auxiliaries  are  eminently  useful  to  practitioners,  and  can  neyer.  mislead  the  inquiring 
and  philoeophical  student,  who  will  be  sure  to  regard  them  in  no  other  light  than  as  fiuth* 
fill  and  well  arranged  indexes,  for  a  Airther  and  more  laborious  research. 

DAVID  HOFFBIAN. 
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COVTAliriNO 

PRECEDENTS  OF   PLEADINGS, 

AND 

COPIOUS  DIRECTORY  NOTES. 
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THOMAS  CHITTY,  Esq. 

OF  THE  INNER  TEMPLE. 


ScTentk  Amerieaii  Edltton, 

PROM  THE  8IXTU  LONDON  EDITION,  CORRECTED  AND  ENLARGED. 

GONTAININO 

ALL  THE  RECENT  IMPROVEMENTS.  AND  AN  APPENDIX 

OF  RECENT  STATUTES  AND  RULES. 

WITH  NOTES  AND  ADDITIONS, 

Br  JOHN  A.  DUNLAP,  £•«. 

AKD 
ADDRIOIUI.  ROTES,  AHD  BETBBENCEfl  TO  LiXEM  DECI8IOH8, 

Br  E.  D.  IN6RAHAM,  £■«. 


SPRINGFIELD,  Mass. 

PUBLISHED    BY   O.   AND  C.   MBRRIAM. 

1837. 


V.  I 


Entered  aeeording  to  the  Act  of  Congress,  in  the  year  1837,  by  Q.  It  C.  Mbeeiam,  in 
the  Clerk's  Office  of  the  District  Court  of  Maanehosetts. 


THE 

AMERICAN   EDITOR'S  PREFACE 


TO   THE 


SEVENTH  AMERICAN  EDITION, 


At  the  time  when  the  call  of  the  profession  mduced  the 
Publishers  of  the  present  and  former  editions  of  Mr.  Chitty's 
work  on  Pleading,  to  make  arrangements  to  put  it  again  to 
press,  the  first  volume  of  the  Sixth  London  edition  had  been 
received    from  England.     The  second  volume  has  since  been 
received,  but  the  third  is  yet  unpublished.     An  attentive  exami- 
nation induced  the  editor  to  prepare  the  first  volume  only  of 
that  edition,  containing  the  principles  and  rules  upon  which 
Pleadings  should  be  framed,  for  republication.     The  second 
and  tlurd  volumes  of  the  Sixth  American  Edition,  with  addi- 
tional notes,  have  been  reprinted,  and  contain  the  Precedents  of 
the  Seventh  American  Edition.     He  was  induced  to  adopt  this 
coarse,  because,  in  addition  to  the  great  delay  which  waiting 
for  the  completion  of  the  work  in  England  would  have  caused, 
sufficient  reason  appears  to  him  to  exist  for  not  presenting  to 
the  Profession  in  the  United  States  a  set  of  Precedents,  which, 
in  the  numerous  jurisdictions  of  the  Union,  would  not  be  con- 
sidered as  having  the  stamp  of  authority.     The  Precedents 
under  the  New  Rules  are  very  concise  and  convenient ;  but  it 
would  be  presumption  in  the  Editor,  upon  his  own  view  of 
their  superior  utility,  to  offer  them  instead  of  those  which, 
from  long  adoption  and  use,  have  the  weight  of  judicial  de- 
cision. 

Vol.  I.  B 


iv  AMERICAN    EDITOR'S    PREFACE. 

An  Appendix  of  Forms  in  Assumpsit,  adapted  to  the  New 
Rules,  from  the  second  volume  of  the  new  London  edition,  is 
inserted  at  the  end  of  the  third  volume  of  this  edition.  If 
when  the  third  English  volume  is  received  the  wishes  of  the 
Profession  in  this  country  shall  seem  to  require  it,  the  publish- 
ers will  issue  a  supplement  of  forms  prescribed  by  the  New 
Rules,  and  some  others  which  have  been  prepared  by  eminent 
pleaders,  who  have  deemed  a  more  succinct  mode  of  declaring 
in  all  cases  to  be  authorized  by  the  spirit  of  one  of  those 
Rules.*  The  adoption  generally  of  those  forms  in  practice  in 
this  country  will  be  the  sanction  of  the  Publishers  for  their  in- 
sertion in  a  future  edition. 

Philadelphia,  April  17th,  1837. 


*  Reg.  Gen.  Trin.  T.  1  W.  4. 


PREFACE 

TO   THIS  SIXTH  [ENGLISH]   EDITION 


The  subjects  of  this  work  are,  Ist,  who  are  to  be  the  Parties 
to  an  action  ;  2dly,  the  proper  Forms  of  Action,  and  which 
must  now  be  accurately  stated,  even  in  the  writ ;  and  Sdlj,  the 
Pleadings  therein.  And  as  a  mistake  in  either  of  these  would 
in  general  be  fatal  to  the  action  or  the  defence,  it  is  obvious 
that  a  very  accurate  knowledge  of  these  subjects  is  essential 
not  only  to  the  professed  Special  Pleader  and  Barrister,  but 
also  to  every  Jttomey,  who  is  responsible  to  his  client  for  the 
sufficiency  of  the  proceedings,  and  who,  if  generally  informed 
on  the  subjects  of  this  volume,  and  duly  attentive,  would  fre- 
quently discover  errors  which  have  been  overlooked  by  the 
Pleader,  or  Barrister,  and  by  a  timely  suggestion  might  prevent 
a  disastrous  defeat,  which  would  be  as  injurious  to  his  own  as 
his  client's  interest,  and  discreditable  to  the  administration  of 
justice.  Since  the  recent  enactments  and  rules,  these  subjects 
have  greatly  risen  in  practical  importance,  and  a  new  edition  of 
the  work  has  become  essential.  The  Editors  have  spared  no 
exertions  to  render  the  work  more  worthy  of  the  flattering  re- 
ception the  prior  editions  have  received. 

The  principal  modern  alterations  in  Pleadings  have  been  the 
prohibition  of  more  than  one  count  upon  each  cause  of  action, 
and  the  exercise  of  more  care  in  preparing  that  single  count 
than  heretofore,  and  the  abolition  or  rendering  less  frequent 
the  use  of  a  plea  of  general  issue,  and  requiring  almost  every 
ground  of  defence  to  be  pleaded  specially.  The  great  increase 
in  the  number  of  pleas  has  rendered  it  necessary  to  prepare  an 
entirely  new  Third  Volume  of  Pleas  and  Replications,  and  sub- 
sequent  Pleadings,  most  of  which  have  occurred  in  actual  prac- 
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tice,  and  been  decided  to  be  sufficient,  and  all  have  been  care- 
fully examined,  adapted  to  the  new  rules,  and  annotated. 

The  modern  Statutes  and  Rules  relating  to  Practice  and 
Pleading  are  so  peculiarly  important,  that  it  has  been  deemed 
advisable  to  print  the  same  in  the  Appendix  concluding  this 
Volume ;  and  Students  and  Practitioners  will  find  it  essential 
to  read  them  attentively,  so  as  to  be  well  informed  upon  their 
general  inport,  and  not  merely  to  refer  to  them  occasionally. 

The  practitioner  who  will  resolve  to  make  himself  master  of 
these  confessedly  dry  but  essential  subjects  of  legal  knowledge, 
will  soon  find  himself  on  the  vantage  ground,  and  in  many 
collateral  circumstances,  especially  as  regards  Evidence^  would 
be  enabled  to  anticipate  advantages  or  difficulties  which  others 
could  not  perceive  ;  at  all  events,  he  cannot  safely  even  com- 
mence an  action  without  being  well  informed  upon  all  subjects 
relating  to  the  parties  to  an  action,  which  constitute  the  basis 
of  the  subsequent  proceedings. 

\2th  May^ 
A.  D.  1836. 


PREFACE 

TO  THE  FIRST  EDITION. 


In  submitting  this  treatise  to  the  public,  it  may  not  be 
improper  to  prefix  a  short  prospectus  or  analytical  view  of 
its  contents,  by  which  the  reader  may  be  enabled  to  judge, 
how  far  the  subject  proposed  to  be  considered  may  be  worthy 
of  his  attention. 

Upon  the  Practice  of  the  courts  of  common  law,  there  are 
already  before  the  public  several  very  able  treatises ;  but  there 
is  no  work  of  any  magnitude  which  points  out,  the  Parties  to 
Actions,  or  the  Forms  of  Action,  or  the  Pleadings  therein ;  and 
the  very  frequent  defects  in  actions  and  defences,  occasioned  by 
mistakes  in  these  points,  sufficiently  evince  the  utility  of  a 
practical  work  upon  the  subject ;  I  have  therefore  been  induced 
to  submit  the  following  pages  to  the  profession. 

In  the  first  chapter,  which  relates  to  The  Parties  to  an 
Action,  I  have  endeavored  to  point  out  who  should  be  made 
the  plaintiffs  and  who  the  defendants,  as  well  in  actions  on  con- 
tracts as  for  torts,  and  not  only  with  reference  to  the  interest 
and  liability  of  the  original  parties,  and  the  number  of  them, 
and  whether  standing  in  the  situation  of  agents,  joint-tenants, 
tenants  in  common,  or  partners,  and  who  are  to  join  or  be 
joined ;  but  also  where  there  has  been  an  assignment  of  inter- 
est, or  change  of  credit,  or  survivorship  between  several,  or 
death  of  all  the  contracting  parties,  or  bankruptcy,  insolvency 
or  marriage.  The  consequences  of  mistakes  in  the  proper  par- 
ties, and  how  they  are  to  be  taken  advantage  of,  and  when 
they  are  aided,  are  also  pointed  out. 

In  the  second  chapter  are  considered  the  Form  and  the  par- 
titular  Applicability  of  each  Action ;  the  pleadings,  judgment, 
and  costs  therein  in  general ;  the  consequences  of  mistake ; 
the  Joinder  of  different  Forms  and  of  different  rights  of  action ; 
the  consequences  of  Misjoinder ;  and  the  Election  of  the  best 
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remedy,  where  the  plaintiff  has  the  choice  of  several.  In 
considering  each  personal  action,  viz.  assumpsit,  debt,  cove- 
nant, detinue,  case,  trover,  replevin,  trespass,  and  ejectment,  I 
have  endeavored  to  confine  my  observations  to  the  cases  where 
the  action  is  sustainable,  or  when  it  is  preferable  to  another 
remedy,  without  inquiring  into  the  nature  of  rights  or  of  inju- 
ries, which  would  have  been  foreign  to  the  object  of  this  trea- 
tise (a).  1  have,  however,  in  one  instance,  thought  it  advisable 
to  depart  from  this  plan,  in  order  the  better  to  explain  the  dis- 
tinction between  the  action  of  trespass  and  that  of  trespass  on 
the  case ;  and  for  this  purpose  I  have  endeavored  to  state  the 
distinctions  between  torts  committed  in  fact,  or  in  legal  consid- 
eration, with  and  without  force,  and  between  torts  immediate 
and  consequential,  and  how  far  the  legality  of  the  original  act, 
or  the  defendant's  intention,  may  affect  the  form  of  action,  and 
the  difference  arising  from  the  circumstance  of  the  defendant's 
having  acted  under  color  of  process.  The  consequences  of 
mistake  in  the  form  of  action  are  also  stated. 

The  Joinder  of  different  Forms^  and  of  different  Rights  of 
action,  and  the  consequences  of  mistake,  are  of  the  greatest 
importance  to  the  success  of  a  cause,  and  I  have,  therefore, 
with  some  minuteness,  pointed  out  the  particular  instances  of 
joinder,  which  may  be  most  likely  to  arise  in  practice. 

In  various  cases  the  plaintiff  has  an  Election  of  several 
different  forms  of  action  for  the  same  injury,  and  a  judicious 
choice  is  so  material,  that  it  may  frequently  enable  the  plaintiff 
to  enforce  his  claim,  which  would  be  defeated  or  delayed  by 
the  adoption  of  a  different  course ;  I  have  therefore  stated 
several  leading  pomts,  which  may  direct  the  Pleader  in  his 
choice  of  the  various  remedies. 

In  the  third  chaptf.r,  a  few  General  Rules  relating  to  Plead- 
ing are  collected,  and  pursuing  the  definition  of  pleading  (viz. 
a  statement  in  a  logical  and  legal  form  of  the^cte  of  which 


(o)  la  many  works,  under  the  title  of  a  particular  actioa,  we  fiod  the  na- 
ture of  rights  considered ;  as,  for  instance  under  the  head  '^  Assumpsit,"  af- 
ter stating  that  it  lies  on  a  bill  of  exchange,  we  find  the  whole  law  upon  bills  of 
exchange  is  collected.  This  is  not  a  convenient  mode  of  arranging  the  sub- 
ject-in a  pkctding  point  of  yiewi  where  the  object  of  inquiry  is  merely  the  ap- 
pHcatkm  of  the  form  of  action,  and  not  the  right. 
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the  Courts  are  not  bound,  ex  officio^  to  take  notice,)  I  have 
first  pointed  out  what  facts  are  necessary  to  be  stated,  distin- 
guishing those  of  which  the  Court  will,  ex  officio^  take  no- 
tice, without  their  being  shown  in  pleading  ;  and  secondly, 
the  mode  of  stating  those  facts  with  reference  to  certainty,  and 
other  particulars ;  and  thirdly,  I  have  considered  the  rules  of 
constinction^  concluding  the  chapter  with  the  division  of  the 
parts  of  pleading. 

The  fourth  chapter  relates  to  the  form  and  requisites  of  the 
Pracipcy  when  the  plaintiff  proceeds  by  special  original,  and 
of  the  Declaration  in  personal  actions ;  and  with  respect  to  the 
latter,  are  stated,  first,  the  general  requisites,  and  secondly,  the 
different  parts j  and  more  particular  requisites,  whether  in  ac- 
tions founded  on  contracts  or  for  torts.  In  assumpsit,  the  ap- 
{NTopriate  special  and  common  counts  are  fully  examined,  and 
the  structure  of  declarations  in  debt  and  covenant  is  separately 
and  distinctly  considered. 

Actions  in  form  ex  delicto  are  so  multifarious,  that  I  have 
thought  it  better  to  refer  the  reader  to  the  Precedents  and 
Notes  in  the  Second  Volume,  than  to  attempt,  in  the  First,  to 
point  out  the  structure  of  the  declaration  in  each  particular 
case ;  I  have,  however,  considered  the  general  rules  to  be  ob- 
served in  framing  declarations  in  actions  for  torts,  and  which 
will  be  found  to  relate  to  the  statement  of,  1  st,  the  matter  or 
thing  affected  ;  2dly,  the  plaintiff's  right  or  interest ;  3dly,  the 
injury ;  and,  4thly ,  the  resulting  damages. 

The  utility  of  Several  Counts  in  the  same  declarati(»i,  and 
the  frarms  thereof,  are  also  treated  of  in  this  chapter,  which 
concludes  with  a  summary  of  the  instances  in  which  different 
defects  in  a  declaration  will  be  aided. 

The  Claim  of  Qonusance,  statement  of  the  defendant's  Ap- 
pearance and  Defence,  the  Demand  of  Oyer,  and  statement  of 
a  Deed  upon  it,  and  the  different  descriptions  of  Impar- 
lances, being  connected  with  Pleading,  are  examined  in  the  fifth 
Chapter. 

In  the  remaining  chapters  are  considered  in  their  natural 
order — Pleas  to  the  Jurisdiction  and  in  Abatement,  and  the 
proceedings  thereon ;  pleas  in  Bar  to  the  action,  and  Avowries, 
and  Cognizances  in  replevin,  and  pleas  and  notices  of  Set-off; 
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Replications  and  New  Assignments^  and  pleas  in  bar  to  avow- 
ries and  cognizances  in  replevin ;  Rejoinders^  and  the  subse- 
quent Pleadings ;  Issues  j  Repleaders^  Pleas  Puis  Darrein  Con- 
tinuance; Demurrers^  and  Joinders  in  Demurrer;  and  this 
Volume  concludes  with  a  copious  Index  of  the  Contents* 


As  the  principal  object  of  the  First  Volume  is  directed  to  the 
statement  gf  the  General  Rules  affecting  the  Pleading,  I  have 
thought  it  advisable  in  a  Second  Volume  to  give  Precedents  of 
the  Pleadings  most  likely  to  occur  in  practice,  with  notes. 
The  contents  of  this  Second  Volume  will  appear  from  the  Jna-- 
lyticcd  Table  prefixed^  and  from  the  Index  at  the  end  of  the 
Third  Volume. 

The  form  of  Courts,  (being  the  commencements  and  con- 
clusions of  declarations  in  each  Court,  and  in  particular  ac- 
tions,) are  incorporated  in  the  present  edition ;  but  as  the  Pre- 
cedents of  Declarations  on  Bills  of  Exchange,  Checks,  and 
Promissory  Notes,  are  printed  in  the  appendix  of  my  workon 
Bills  of  Exchange,  they  are  not  given  at  length  in  the  Second 
Volume.  The  counts  for  common  debts,  in  all  the  cases  which 
ordinarily  occur  in  practice,  are  given,  on  account  of  their  great 
utility ;  the  statement  of  the  subject-matter  of  the  debt  in 
these  Precedents,  not  only  serving  in  declarations  in  assumpsit, 
but  also  in  debt  on  simple  contract,  pleas  and  notices  of  set-off, 
and  in  affidavits  to  hold  to  bail. 

In  stating  different  titles  to  real  property,  and  the  conveyan- 
ces and  other  means  by  which  such  titles  have  been  acquired, 
the  pleader  frequently  has  very  considerable  difficulty ;  I  have 
therefore  given  a  great  variety  of  Precedents  under  this  head. 
With  respect  to  other  special  counts,  and  to  pleas,  replicationsi 
rejoinders,  &c.  I  have  endeavored  to  give  one  or  more  of  the 
most  usual  Precedents  under  each  head,  and  have  in  general, 
in  the  notes,  referred  to  the  Precedents  which  may  be  found  in 
print.  It  was  impracticable  to  give  a  Precedent  for  every  case 
which  might^occur,  but  those  contained  in  this  Volume  may  be 
readily  applied  to  the  particular  circumstances  of  each  case,  or 
at  least  may  assist  in  the  structure  of  other  pleadings ;  and 
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though  the  student  may  derive  some  assistance  from  this  col- 
lection, yet  he  must  not  be  thereby  induced  to  refrain  from 
taking,  or  at  least  analysing  other  Pleadings,  according  to 
the  course  which  his  own  judgment,  or  that  of  a  friend  more 
experienced,  may  suggest. 


The  utility  of  a  work  of  this  description  must  depend  on 
the  mode  in  which  the  subject  is  arranged,  the  correctness  of 
the  positions  supported  by  legal  decisions,  for  selection  of  the 
best  authorities,  and  the  facility  of  access  by  means  of  a  full 
and  accurate  Index.  To  these  points,  therefore,  I  have  en- 
deavored to  pay  attention,  and,  besides  the  Reports  which  I 
have  consulted,  the  reader  is  frequently  referred  to  the  Digests 
aikl  Elementary  writers.  Indeed,  it  was  impracticable  to 
write  on  the  subject  upon  which  the  authors  alluded  to  had 
touched,  without  occasionally  finding  some  parts  pre-occupied, 
and  the  matter  so  ably  treated  of  as  to  leave  it  open  to  me  to 
do  little  more  than  enlarge  upon,  and  arrange  such  parts  of  the 
subject  according  to  my  own  plan.  When  this  has  occurred,  I 
have  considered  that  it  would  be  the  most  candid  mode  of  ac- 
knowledging the  assistance  I  have  derived  from  these  works, 
and  at  the  same  time  most  useful  to  the  profession,  if,  in  the 
notes,  I  referred  to  those  authors,  in  addition  to  the  reported  dc 
cisions,  sanctioning  my  own  view  of  the  subject  by  the  weight 
of  their  authority. 

The  kindness  of  my  friends  has  so  engaged  me  in  profes- 
sional avocations,  that  1  have  with  difficulty  prepared  this  work 
for  publication,  and  the  various  interruptions  which  I  have  ex- 
perienced, must,  I  fear,  have  occasioned  some  inaccuracies,  for 
which,  however,  I  hope  the  candour  of  the  reader  will  make 
allowance. 

J.  CHITTY. 

Temple^  7th  JVbremier, 
A.  D.  1808. 
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CHAPTER  I. 

OJ  the  Parties  to  Actions* 

Thkrb  are  no  rules  connected  with  the  science  and  practice  of  pleading  80 

important  as  those  which  relate  to  the  persons  who  should  be  the  partiss  to  the 

action ;  for  if  there  be  anj  mistake  in  this  respect,  the  plaintiff  is,  in  general, 

compelled  to  abandon  his  suit,  and  to  proceed  de  novo^  after  having  incurred 

great  expense ;  whilst^  with  respect  to  most  other  objections,  thej  do  not  thus 

afiect  the  proceeding  ab  initios  and  occasion  comparatively  but  small  expense. 

X^    An  attomej,  special  pleader,  or  barrister,  before  he  can  safely  advise  his  client 

J^       what  is  his  remedy,  must,  before  he  can  venture  to  issue  a  writ,  be  certain  who 

-^       ooght  to  be  the  plaintiff  or  plaintiffs^  and  also  the  defendant  or  defendantSf  and 

r.       unquestionably  an  extensive  knowledge  of  the  law  regarding  the  partiea  to  an 

'^       action  is  of  paramount  importance.     The  general  rule  is^  that  the  action  should  ^^ 

<J       he  brought  in  the  name  of  the  party  whose  legal  right  has  been  affected  (a), 

^amst  the  party  who  committed  or  caused  the  injury  {b)^  or  by  or  against  his 

permmal  representative ;  and  therefore  a  correct  knowledge  of  legal  rights,  and 

^       of  wrongs  remediable  at  laWf  will,  in  general,  direct  by  and  against  whom  an 

^       actkm  should  be  brought.     But  as  in  the  application  of  this  rule,  difficulties 

^       iireqaently  occur,  and  as  there  are  many  particular  rules  relating  to  ihe  joinder 

^      of  persons  in  actions,  whether  as  plaintiffs  or  defendants,  and  to  the  mode  in 

which,  and  the  time  when,  a  mistake  of  parties  should  be  objected  to  or  be  rec« 

tified,  it  is  advisable,  before  we  consider  the  ybrm  of  the  action^  and  ihe  plead" 

imgs  therein,  to  take  a  concise  view  of  these  rules,  which  we  will  examine 

^     nnder  two  general  heads.    First ,  when  the  action  is  in  form  ex  ^contractu  ( 1 ) ,     [  *2  ] 

*\i)  ^*)  ^  general.  Courts  of  law  do  not  di-  Bar.  &  Adol.  836 ;    see  qualification,  and 

^^      reetijf  recognize  mere  equitable  rights,  but  when  a  Court  of  law  will  restrain  the  pro* 

feave  them  to  the  protection  of  courts  of  ceediogs  of  a  plaintiff  contrary  to  justice 

e^uUtg.    That  rule,  ooweTer,  prevails  more  and  equity,  Jones  v.  Bramwell,  3  Dowl. 

strictly  as  rejgards  real  property  than  with  488 ;  3  Chitty's  Gen.  Prao.  6S6  to  629,  632 

respeci  to  injuries  to  the  person  or  personal  to  634. 

praperhf.    See  fully,  and  the  reasons,  1  Chit-        (&)  1  Maule  &  Set.  722  ;    1  Marsh.  260  ; 

ty's  Gen.  Prac.  6,  7 ;  Bridlen  v.  Perrott,  2  8  T.  R.  332  ;  1  East,  499. 

dromp.  k.  M.  602  ;    Foreman  v,  Jerris,  5 

(1)  The  foUowine  note  was  inserted,  by  Mr.  Chitty,  at  this  place,  in*the  first  edition  of 
his  woric :  **  A  pbantifiT  frequently  has  an  election  to  proceed,  even  for  a  breach  of  an 
ezpcess  eontraet,  either  in  assumpsit  or  in  case ;  and  where  the  latter  form  of  action  is 
adopCed,  sumy  of  the  rules  as  to  the  parties  to  the  action  do  not  apply.    See  Goytt  r. 
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and  secondly,  when  it  is  in  form  ex  delicto ;  and  under  each  of  those  beads*  we 
will  examme^firstt  who  are  to  bt^  the  plaintiffs,  and,  secondly,  who  are  to  be  the 
defendants. 

1.  IN  ACTIONS  IN  FORM  EX  COJrTRACTU. 

The  rules  which  direct  who  art  to  be  the  parties  to  an  action  in  form  ex  con- 
tractu,  whether  as  plaintiffs  or  defendants,  are  to  be  considered,  first,  as  be- 
tween the  original  parties  to  the  contract ;  and,  secondly,  where  there  has  been 
a  change  of  parties,  interest,  or  liability.  Under  the  first  head,  the  rules  may 
be  considered  with  reference  to  the  interest  or  liability  of  the  parties,  as 
whether  legally,  or  only  beneficially  interested,  or  acting  merely  as  agents,  or 
standing  in  the  situation  of  joint-tenants,  tenants  in  common,  partners,  &c. ; 
and  in  the  case  of  several  contracting  parties,  who  must  or  may  join,  or  be 
joined.  Under  the  second  head,  the  subject  will  be  examined  with  relation  to 
the  instances  of  an  assignment  of  interest  or  a  change  of  credit;  of  survivor- 
ship of  one  of  several ;  death  of  all ;  bankruptcy ;  insolvency ;  and  marriage 
of  one  of  the  contracting  parties.  We  will  consider  these  rules,  firsts  as  they 
telat6  to  the  plaintiffs  in  an  action. 


I.  FLAiN-       Ia  general  the  action  on  a  contract,  whether  express  or  implied,  or  whether 

Tirrs.      5y  parol,  or  under  seal,  or  of  record,  must  be  brought  in  the  name  of  the  party 

l8t  Aabe-  in  whom  the  legal  interest  in  such  contract  was  vested  (c)  (2) ;  and  in  general 

origitud      ^^^  ^**  hnou>ledge  and  concurrence,  or,  at  least,  a  sufficient  indemnity  must 

parties,       be  tendered  tefore  his  name  can  properly  be  used  by  the  party  beneficially  in- 

reference     ^^rested  (df).     The  Courts  of  law  will  not  in  general  notice  mere  equitable 

to  the  in-    rights,  as  contradistinguished  from  the  strict  legal  title  and  interest,  so  as  to 
terest  of 

?!5-  ^lu""      <«)  *  ®*»*»  ^•^ ;    8  T.  R.  33«  ;    1  Saand.    687  ;  and  see  2  Bing.  80. 

UB  in  tae     153,  ^i.  j .  7  Mod.  116  j   2  Sanders  on  Uses        (d)  Spicer  v.  Todd,  2  Tyr.  Rep.  172:  3 

eontract.      and  "Trusts,  42S  j   2T.  R.  696;    7  T.  R.    Chilly's  Gen.  Piac.  127. 


lUMMj^,  t  ISaflt,  79.  Baddle  o.  Willson,  6  T.  R.  373.  Samuel  tf.  Judin,  6  East,  335. 
335,  and  therefore  I  have  conaidered  the  foUowing  rules,  in  their  relation  to  the  form  of 
the  action,  rather  than  to  the  subject  matter  of  it."  In  a  note  to  the  second  American 
€i^i«h,  M¥.  t>a7  obsertes,  that,  '*The  decision  in  Govcttv.  Radnidge,  has  been  overruled 
\w  two  aubseiiueot  cases  in  the  Common  Pleas,  Powel  v.  Layton,  2  Kew  Rep.  365,  and 
Max  V.  Roberts,  et  al.,  2  New  Rep.  454,  and  by  a  very  recent  case  in  the  King's  Bench, 
Wealll^.  King,  et  al.,  l^EaSt,  453.  {  3  Conn.  Rep.  198.  }  In  Connecticut,  declarations 
in  tort,  stating  the  injury  to  have  been  effected  by  means  of  a  contract,  have  been  sus- 
thnied.  Stoyelt  o.  Wescott,  2  Day,  418.  Bulkley  v.  Storer,  2  Day,  531.'?  {  Woicottv. 
Cmifield,  3  Conn.  Rep.  194.  \     Vide  2  Esp.  Di^.  129. 

(2)  A  parent  is  entitled  to  the  earnings  of  his  child,  being  a  minor,  where  there  is  no 
agreement,  either  express  or  implied,  that  payment  may  be  made  to  the  child ;  and  an 
IK^tioa  for  the  work,  labor  and  services  of  such  child,  in  such  case  must  be  brought  in  the 
name  of  the  parent.  Shute  v.  Dorr,  5  Wend.  R.  204.  But  a  special  contract  with  a 
third  person,  authorizing  him  to  employ  and  pay  the  child,  will  be  a  defence  to  an  action 
brought  by  the  father.  The  intention  of  the  parent  may  also  be  inferred  from  circum« 
stances ;  and  where  the  circumstances  of  any  particular  case  warrant  the  conclusion  that 
it  wftfl  understood  that  the  child  might  receive  his -earnings,  payment  to  such  child  wiH  be 
^ood.  lb.  3Cowen,  92.  2  Mass.  R.  115.  8  Cowen,  84.  Although  the  iikther  is  en- 
titled to  the  services  of  his  children  till  the  age  of  21,  yet  he  may  waive  that  rig^t.  H« 
may  emancipate  hie  child  ;  or  the  child  may,  by  the  iather's  oontent,  be  entitled  to  his 
own  lervices.    lb. 
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the  equitalkie  or  merely  benelicial  claimant  with  Ibe  ability  to  adopt  Ugfi  m*  ?^i|h 
proeeedings  in  his  own  name ;   although  the  equitable  right  embrace  tba  moat     "^**' 
extenairev  or  even  the  exclusive  interest  in  the  beneJU  to  be  derived  from  tbe  ^a  fM^ral 
cootract  or  subject-matter  of  litigation.    This  rule  could  not  be  disregard9d  ^^i^*^ 
witbtfDt  destroying  the  fundamental  distinction    between  Courts  of  tew  aod  gal  inter- 
Courts  of  equiitf^  with  regard  to  the  remedy  peculiar  to  each  jurisdiction ;  if  the  ^i^^^^fw^ 
cuiwi  que  iruBi  were  permitted  *to  sue  at  law  in  his  own  name,  the  benefits  and  the  plain- 
protection  intended  to  result  from  the  intervention  of  a  trustee,  clothed  wilb  a  ^?'^f.  •■ 
legal  title,  might  be  lost,  and  the  advantages  arising  from  giving  Courts  of  equi^    ^       ^ 


L- 


tf  exclaaiYe  control  over  matters  of  trust  would  be  defeated  (e)«  Besides,  it 
would  be  impossible,  consistently  with  the  common  principles  of  jurisprudenooi 
to  exclude  the  power  of  the  trustee  to  sue  in  respect  of  his  legal  right ;  aod  it 
would  be  highly  mischievous  and  unjust  to  permit  the  defendant  to  be  harassed 
by  two  actions  upon  the  same  contract  or  transaction.  The  righl  of  action  al 
lam  has  therefore  been  wisely  vested  solely  in  the  party  having  the  striet  Ug§l 
tide  and  interest,  in  exclusion  of  the  mere  equitable  claim. 

If  a  bond  be^  given  to  A.  conditioned  for  the  payment  of  money  to  hiip  fof  q„  Bonds 
ikeiiM  or  benefit  of  B.,   or  conditioned  to  pay  the  money  to  B.,  the  action  .     j 
most  be  brought  in  the  name  of  A.  (3),  and  B.  cannot  sue  for  or  release  the 
demand  (/)•     In  such  case,  A.  is  evidently  a  trustee,  and  the  obligatory  part 
of  the  instrument,  and  the  acknowledgment  of  legal  responsibility,  •;«  t^ 
him(/). 

It  is  an  inflexible  rule,  that  if  a  deed  be  iiUer  partes^  that  is,  on  the  iaoe  ef  q^  dt^s 
it  expressly  describe  and  denote  who  are  the  parties  to  it,  (as  *^  between  A«  q(  inter  par- 
the  first  part,  and  B.  of  the  second  part,")  C,  if  not  expressly  named  as  a  par-  ^^'' 
ly,  cannot  sue  thereon,  although  the  contract  purport  to  have  been  made  for  his 
sole  advantage,  and  contain  an  express  covenant  vjith  him  to  perform  aA  ao| 
fbrius  benefit  (^)  (4) ;  in  such  a  case,  C.  is  a  stranger  to  the  deed,  and.violence 


(<)  See  the  observations  of  Lord  Kenyon, 
ai  to  the  legal  title  alone  being  reco>;nized 
in  an  action  of  ejectment,  in  Good  Lille  v. 
Joaeii  7  T.  R.  50 :  and  his  observations  as 
to  the  necessity  of  preserving  inviolate  the 
distinction  between  U^al  and  equitable  rights, 
io  BauennaD  v.  Radenius,  7  T.  R.  667. 

(/)  S  Inst.  673 ;  1  Lev.  835 :  3  Id.  139, 
140 ;  3  B.  fc  P.  149,  n.  (o)  j  7  East,  14«  ;  I 
M.  Ii  S.  675 ;  6  Yin.  Abr.  Covenant,  374  ; 

iBait,  sei. 

(g)  Per  Tindall,  C.  J.  in  Bushall  v.  Bea- 


van,  1  Ding.  N.  C.  120;  2  Inst  673;  8 
Rol.  Abr.  Fails,  F.  1  ;  3  M.  &  S.  SOS,  392  ; 
5  Moore,  23  ;  2  B.  &  B.  333 ;  S.  C.  5  B.  & 
C.  355.  8e6  2  Preston  on  Conveyancing, 
184 ;  Plait  on  Covenants,  7,  8.  This  rule 
does  not  interfere  with  the  HabiUiy  of  a 
party  who  executes  the  deed  as  a  covenant- 
or, although  he  is  not  described  as  one  of 
the  parties  to  the  deed  in  the  inlroduetory 
part  of  it;  see  Carth.  76;  Holt,  R.  910, 
S.  C. ;  Piatt  on  Gov.  7,  8. 


(3)  Vide  Sanlbrd  v,  Sanford,  9  Day,  659.  In  the  case  in  20  Johns.  Rep.  74,  the  bood^was 
Bfn  to  the  **  people  of  Niagara  county,*'  and  the  suit  was  brought  in  a  justice's  court, 
m  the  aame  of  the  party  aggrieved,  who  there  recovered.  The  judgment  was  reversed  in 
the  Sttpreme  Court,  on  the  ground  that  there  was  no  evidence  of  any  breach  of  the  coadi- 
tion.  The  court  also  say  Ihat  the  bond  is  not  in  the  form  coutempiated  by  the  statute  ; 
that  it  should  have  been  given  to  the  people  of  the  State  of  Kew  York,  and  not  to  the 
people  of  Niagara  county.  In  the  subsequent  case  of  Lawton  v.  Erwiii,  9  Wend.  R.  233, 
Iha  qsaation  was  distinctly  presented,  whether  a  party  interested  in  the  condition  of  a 
coMiable'a  bond  can  maintain  debt  upon  it  in  hit  own  tiame,  where  the  bond  is  giv^n  to 
the  peopto ;  Held,  that  the  action  should  be  coveuont  on  the  condition,  in  the  name  of  the 
party*  or  debt  in  the  name  of  the  people. 

(4)  {  Sirobecker  v.  Grant,  16  8erg.  &  Rawle,  237. }  Vide  Hornbeck  o.  Waaibrooki 
0  J^M.  Bep.  7)1.    Hornbeck  «.  Sleght,  12  Johns.  Rep.  199. 

Tba  ma&ni  priaci|ile  k,  that  no  othor  person  than  the  obligee  in  the  bond  can  b«  the 
MtiiM  pliiiitinl    In  the  oow  of  «  security  required  to  be  given  by  a  constable  beforo 
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it  PtktK^  would  be  done  to  the  expressed  intentioQ  of  the  partiesy  were  he  to  be  allowed 
to  sustain  an  action  in  his  own  name  (  ) ;  the  form  of  the  instrument,  and  the 
[  *^  ]  %eeipFOcitj  of  obligation  between  the  parties  to  it,  created  by  the  express  terms 
of  the  deed,  negative  and  destroy  any  presumption  that  the  contract  was  with 
him ;  and  in  such  case,  the  right  of  suit  is  constituted,  and  must  be  governed,  by 
the  deed ;  and  this  rule  applies,  although  the  covenant  be  with  the  third  party, 
C.t  (whose  benefit  is  the  declared  object  of  the  deed),  and  a  person  who  is  a 
partyto  the  deed  j(>»fi</3f(g)*  Even  in  such  casoi  C.  cannot  join  with  the 
other  covenantee  {h).  And  where  a  deed  of  composition  was  made  between 
a  debtor  of  the  first  part,  his  surety  of  the  second  part,  and  **  the  several  other 
persons  whose  hands  and  seals  are  set  and  subscribed  hereto,  being  creditors, 
&c.  of  the  third  part,"  and  A.  one  of  the  members  of  a  firm  to  which  the  debt- 
or owed  money,  set  his  ovn  seal  only  to  the  deed ;  it  was  held,  that  A*  only, 
and  not  the  firm,  should  sue  on  the  covenant  to  pay  the  composition,  although 
A*'  subscribed  the  deed  as  for  himself  and  partners :  for  the  partners  did  not 
become  parties  and  privies  to  the  deed,  as  their  seals  were  not  affixed  there- 

to(«). 

On  Deads*  If  a  deed-poU,  not  being  a  deed  infer  partes^  contain  a  covenant  with  A.  to 
pay  B.  a  sum  of  money,  it  may  be  doubtful  whether  B.  could  sue  in  his  own 
name ;  the  covenant  being  vnih  A.  though  for  the  benefit  of  another,  and  the 
e<Hitract  being  under  seal,  it  would  appear  that  in  such  case  A.  should  be 
the  plaintiff;  for  the  terms  of  the  express  covenant  seem  to  invest  him  with 
the  legal  interest  {k)  (6) ;  and  it  is  clear,  that  upon  a  covenant  with  two  per- 
sons to  pay  a  sum  of  money  to  one  of  them,  they  take  a  joint  legal  interest, 
and  must  jointly  sue  upon  the  covenant  (/)• 

If,  however,  the  covenant  in  a  deed-poll  be  generally  '*  to  pay  B.,"  or  be 
expressly  toith  him  to  pay  the  money  to  hm^  there  appears  to  be  no  difiiculty 


(g)  See  ante,  n.  (g).  {k)  I  East,  497,  50],    See  Piatt  on  Cot* 

ih)  6  B.  &  C.  718.  enants,  513. 

0  e  M.  &  S.  76.  (0  1  East,  496  ;  3  B.  &  C.  256. 


entering  upon  the  duties  of  his  office  in  form  of  a  penal  bond  to  the  people,  debt  may  be 
nmintained  on  such  bond,  by  any  person  to  whom  the  constable  has  become  liable.  Cooe- 
nant  may  also  be  maintained  on  the  condition  of  such  bond  in  bis  own  name.  The  People 
V.  Holmes,  et  al.  5  Wend.  R.  191. 

(6)  Chaplin  o.  Canada,  8  Conn.  R.  886.  4  Wend.  R.  419.  Tt  must  undoubtedly  ap- 
pear that  the  covenant  which  is  alleged  to  have  been  broken  was  made^  th€  benefit  of 
the  person  bringing  the  action.  He  must  in  some  manner  be  pointed  out  and  designated 
in  the  instrument ;  but  it  is  not  necessary  that  his  nanu  should  in  terms  be  us^.  A 
fhmiUar  illustration  of  this  is  to  be  found  in  the  case  of  a  covenant  with  a  man  and  his 
heirs  or  his  executors.  There  the  names  of  his  heirs  or  the  executors  do  not  appear  in  the 
deed ;  but  still  they  can  sue  •  upon  the  covenant,  If  broken.  So,  where  the  defendants 
covenanted  to  pay  to  each  and  every  person,  such  sum  or  sums  of  money  as  the  constable 
should  become  liable  for  on  account  of  any  execution  which  might  be  delivered  to  him ; 
HeMythat  covenant  may  be  sustained  by  a  plaintiff  in  an  execution  delivered  to  such  con- 
stable for  collection,  and  for  the  payment  of  which  the  constable  had  beeome  liable ;  he 
may  claim  the  benefit  of  such  covenant  by  proper  averments  in  his  declaration,  although 
he  18  not  named  in  the  instrument.    Fellows  «.  Oilman,  et  al.  4  Wend.  R.  414. 

Where  A.  covenanted  with  the  rector,  wardens  and  vestry,  to  pay  rent  to  the  reetor  or 
wardens ;  Held^  that  neither  separately ;  nor  could  both  the  rector  and  wardens  jointly 
maintain  a  suit  for  the  rent;  but  the  vestry  should  also  be  Joined  with  the  rector  and 
wardens.  The  principle  is,  that  the  action  should  be  sued  in  the  name  of  the  parties 
with  whom  the  covenant  was  made,    Montagaue  et  al.  v.  Smith,  13  Mass.  R.  405. 

Where  all  the  members  of  a  corporation  entered  into  a  covenant  for  themselves  and  heirs, 
that  the  corporation  should  do  certain  acts  ;  Held^  that  all  were  holden  in  their  individual 
capacities,  and  parties  to  the  covenant.    Tileston  et  al  v.  Newell  et  al.,  IS  Biaaa.  R.  406, 


IN  FORM   EX   CONTRAOTtr.*— PLAINTIFFS.  4 

* 
in  his  maiiitaifiiiig  an  action  in  bis  own  name,  although  be  did  not  exeeote  die  *•  'law- 

deed,  and  were  in  all  other  respects  a  stranger  to  it  (m).  ' 

The  rule  upon  this  subject  appears  to  be  materially  influenced  or  affected  ^^  simple 
by  the  nature  of  ^e  instrument  upon  which  the  contract  arises.  If  the  instru- 
ment be  not  under  seal^  it  seems  to  be  a  general  principle,  that  the  party,  for 
^whose  sole  benefit  it  is  evidently  made,  may  sue  thereon  in  his  own  name,  al-  [*  5  1 
though  the  engagement  be  not  directly  to  or  with  him  (6).  Thus,  if  A.  give 
goods  to  B*  of  the  value  of  jC80,  on  condition  that  he  pay  £20  to  C,  if  B.  do 
not  pay  the  money,  €•  may  have  an  action  against  him,  and  declare  that  he 
was  indebted  to  him  in  J&20,  for  goods  of  the  value  of  £80,  given  to  him  by  A. 
on  condition  that  he  should  pay  jC20  to  C. ;  for  when  the  goods  were  delivered 
to  B.  upon  this  condition,  the  £20  became  a  debt  to  G.  (n).  An  express  priv- 
ity of  contract  between  A.  and  C.  seems  to  be  created  by  the  stipulations  of 
the  parties,  in  a  case  of  this  nature.  A  father  was  seised  in  fee  of  lands,  and 
was  about  to  cut  timber  therefrom  to  raise  a  portion  for  his  daughter ;  die  d^ 
fendant,  being  his  son  and  heir,  verbally  promised  the  father^  in  consideration 
that  he  would  forbear  to  fell  the  timber,  to  pay  the  daughter  this  portion ;  the 
Court  of  King's  Bench  held,  that  the  daughter  might  sue  the  son  for  the  recov- 
eiy  of  the  money,  although  the  consideration  moved  from  the  father  to  the 
son  ;  die  contract  having  been  made  for  her  benefit,  the  object  being  to  secure 
a  portion  for  her  (o)  (7).  This  decision  was  affirmed  upon  a  writ  of  error  in 
the  Exchequer  Chamber.  This  appears  to  be  a  strong  authority  to  support 
the  general  rule,  that  the  party  to  be  benefited  by  a  contract,  not  under  seal, 
may  sue  thereon,  although  the  promise  be  not  made  to  him.  The  Court  at- 
tached some  weight  to  the  nearness  of  relationship  between  the  father  and  the 
daughter ;  but  this  does  not  appear  to  be  a  circumstance  which  can  render  the 
case  of  less  utility  and  importance,  as  afibrding  a  general  rule  upon  this  sub- 
Cm)  S«e  2  Lev.  74 ;  3  Keb.  94,  115,  S.  Ventr.  318,  33S,  S.  C.  in  9  Lev.  910 ;  Sir 
C. ;  Lutw.  305 ;  Com.  Dig.  Covenant,  A.  T.  Raym.  302,  and  Sir  T.  Jones,  108,  recog- 
(1);  9  Inst.  673.     See  post,  11.  nized  by  Lord  Mansfield  in  Cowp.  443,  And 

(n)  Mich.  Term,  1651,  Starkey  v.  Mylne,  Mr.  J.  Burrough  in  5  Moore,  31,  39 ;  9  B. 
1  Rol.  Abr.  Return  sur  Coie,  32,  pi.  13.  &  B.  337,  S.  C.    See  Bui.  N.  P.  133  a. 

(o)  Dotton  9i  Poole,  Mich.  29  Car.  2 ;  1 

(6)  See  the  principle  stated,  Potter  o.  Yale  College,  8  Conn.  R.  60.  Where  an  agre^ 
ment  is  made  with  an  agent  for  the  sole  and  exclusive  benefit  of  his  principal,  the  Utter 
has  the  legal  interest  and  the  right  of  action  ;  but  if  the  agent  have  a  special  property 
and  personal  interest  in  an  agreement  made  with  him,  his  is  the  legal  interest  and  right  ef 
aetioD. 

(7)  The  ease  of  Schermerhom  v.  Van  Aerhej^den,  1  J.  R.  139,  was  much  like  Dutton 
«.  Fool,  upon  the  authority  of  which  it  was  decided.  The  defendant  in  the  court  below, 
Schermerhom,  applied  to  his  father  for  an  assignment  of  his  property,  which  the  ftoher 
gave  the  son,  the  defendant  promising  to  purchase  for  his  sister,  the  plaintiff's  wife,  a 
cherry  desk.  The  court  said,  where  one  {>erson  makes  a  promise  to  another  for  the  benefit 
of  a  Uiird,  that  third  person  may  maintain  an  action  on  such  promise.  This  case  has 
ever  sioce  been  considered  as  correctly  decided,  and  the  principle  a  sound  one.  It  was 
aoeordingly  decided,  where  a  collector  of  this  customs  put  certain  property  seized  by  him 
into  the  hands  of  a  third  person,  and  took  a  promise  for  its  delivery  on  demand  to  the 
nuirabal  of  the  district,  or  to  the  deputy  of  such  marshal,  that  the  marshal  haying  no 
interest  in  the  property,  and  the  collector  having  an  interest  in  it,  being  the  contracting 
party  and  furnishing  the  consideration,  the  suit  on  the  contract  must  be  brought  in  the 
name  of  the  collector.  Sailly  v.  Cleaveland  et  al.,  10  Wend.  R.  156.  In  all  the  cases 
where  a  third  person  has  been  permitted  to  sue  on  such  a  promise,  such  j)erson  had  the 
legal  interest.  In  M'Menomy  v,  Ferrers,  3  J.  R.  71,  it  was  held  that  an  order  to  pay  to 
RooseiTelt  was  an  assignment  of  the  amount  due  on  the  securities  mentioned,  and  therefore 
the  dmwers  of  the  order  bad  no  interest  and  could  not  prosecute. 
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ject;  and  Mr.  Justice  Buller  is  reported  to  have  remarked  (p),  that  tf  one 
person  make  a  promise  to  another  for  the  benefit  of  a  third,  the  latter  nmjr 
maintain  an  action  upon  it.  And  in  a  subsequent  case  {d)y  Ejre,  C.  J.  said« 
*^  as  to  the  case  of  a  promise  to  A.  for  the  benefit  of  B.  and  an  action  brought  by 
B«,  there  the  promise  must  be  laid  as  having  been  made  to  B.,  and  the  prom- 
ise actually  made  to  A.  may  be  given  in  evidence  to  support  the  declaration." 
In  Martin  v.  *Hind[r),  the  defendant,  the  rector  of  a  parish,  by  a  written  cer- 
tificate addressed  to  the  bishop,  appointed  the  plaintifi*  his  curate*  and  signified 
that  he  promised  to  pay  the  plaintiff  a  yearly  stipend  ;  it  was  held,  that  the 
plaintifi"  might  sue  for  the  salary  (r).  This  case  proceeded,  however,  upon  the 
ground  that  the  contract  was  entirely  with  the  curate,  that  there  was  no  prom- 
ise  to  the  bishop,  and  that  the  certificate  was  a  mere  assurance  or  information 
to  him  of  a  matter  of  fact,  and  the  consideration  was  entirely  between  the  plain- 
tiff and  defendant.  The  case  of  Carnegie  v.  Waugh  (9),  strongly  shows,  that 
a  written  or  verbal  promise  to  A.  for  the  benefit  of  B.  will  support  an  action  in 
the  name  of  the  latter  ;  and  the  Chief  Justice  appeared  to  have  been  of  opinion 
10  that  case,  that  the  rule  that  a  third  person  cannot  take  advantage  of  a  deed 
hUer  partes^  could  not  be  extended  to  contracts  not  under  seal.  And  an  ac- 
tion may  be  maintained  by  the  several  partners  of  a  firm  upon  a  guarantee  ad- 
dressed and  apparently  given  to  one  of  them,  if  there  be  evidence  that  it  was 
giv«n  for  the  benefit  of  all  (f).  There  is,  in  the  case  of  bills  of  exchange  and 
promissory  notes,  an  option  of  plaintifiT,  that  might  be  considered  an  exception 
to  the  general  peremptory  rule,  that  the  right  of  suing  can  only  be  in  one  per- 
son, or  set  of  persons,  viz.  that  a  party  to  a  bill  may,  by  arrangement  between 
the  parties,  be  the  plaintifi*,  although  the  bill  at  the  time  be  in  the  rightful  pos- 
session of  another  party  to  the  bill  (ti). 

The  action  against  a  carrier  for  loss  of  goods  sent  by  a  vendor  to  a  vendee, 
must  in  general  be  brought  in  the  name  of  the  latter,  and  not  of  the  consign- 
or; because  the  law  implies  that  by  the  delivery  to  the  carrier,  the  goods  be- 
came the  property  of  the  consignee,  and  at  his  risk,  (subject,  of  course,  to  the 
unpaid  vendor's  right  of  stoppage  in  transitu)  {x).  As  the  delivery  to  the  car- 
rier by  the  consignor  presumptively  vests  the  property  in  the  goods  in  the  con- 
signee, it  is  an  inference  of  law,  that  the  contract  for  the  safe  carriage  is  be- 
tween the  carrier  and  the  consignee,  and  consequently  the  latter  has  the  legal 
right  of  action ;  and  this  rule  obtains,  although  the  consignor  paid  the  carrier 
for  the  conveyance  of  the  goods,  and  the  consignee  gave  no  express  directions 
that  the  goods  should  be  sent  by  the  particular  carrier  selected  *by  the  ven- 


(p)  March ington  v.  Vernon,  N.  P.  men- 
tioned in  1  B.  &  P.  101,  n. 

(q)  1  B.  &  P.  102. 

(r)  Doogl.  142,  S.  C. ;  Cow  p.  437. 

(«)  2  D.  &  R.  277.  See  4  B.  $1  C.  664  ; 
3  B.  &  A.  280,  281.  The  decision  in  Crow 
V.  Rogers,  1  Stra.  592,  is  perhaps  hardly  to 
be  reconciled  with  this  docirine.  The  plain- 
tiff declared,  that  Hardy,  being  indebted  to 
the  plaintiff  in70^,  it  was  agreed  between 
Hardy  and  the  defendant,  that  the  defendant 
riiould  pay  the  money  to  the  plaintiff,  and 
that  Hardy  should  make  the  defendant  a 


title  to  a  house, — that  Hardy  was  ready  to 
do  so,  and,  in  consideration  thereof,  the 
defendant  promised  to  pay  tlie  plaintiff. 
"  And  without  much  debate,  the  Court  held 
the  plaintiff  was  a  stranger  to  the  consid- 
eration, and  gave  judgment  for  the  defend- 
ant." 

(0  4  B.  &  C.  664. 

(?«)  Stone  V,  Butt,  2  Ciom.  &  M.  4|6  ;  2 
Dowl.  335,  S.  C.  J  Chitiy  on  Bills,  8th  ed. 
566  J  and  exceptions,  tt/.  ibid. 

{x)  8  T.  R.  330  J  2  Campb.  36 ;  3  Id. 
255 ;  2  Saund.  47  h. 
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dM  ( ji)«  In  tkese  casea  it  is,  boweverv  only  an  assumption  of  law  tliat  the  goods  u  rLAm- 
T«8ted  in  the  Tendee  and  were  at  bis  risk  upon  the  delivery  to  the  carrier ;  and  if 
by  virtue  of  an  agreement  between  the  vendor  and  vendee,  the  goods  did  iiot 
become  the  property  of  the  latter,  and  he  was  not  at  any  risk  with  regard  to  the 
goods  until  they  actually  reached  him,  the  consignor  should  be  the  plaintiiL 
Bol  in  general  the  property  vests  in  tlie  consignee  by  the  mere  delivery  to  the 
carrier*  and  the  consignee  ought  to  sue,  although  he  ordered  the  goods  to  be 
seal  to  bim,  ^^  on  an  insurance  being  effected,  and  on  the  terms  of  three  months' 
credit  from  the  time  of  arrival,"  for  in  such  case  the  actual  arrival  of  the  goods 
is  not  a  condition  precedent  to  the  vendee's  liability  to  pay  for  them,  and  the 
vendor  having  complied  with  the  stipulation  as  to  insurance,  had  provided  the 
vendee  with  a  remedy  over  (z). 

If  goods  by  a  bill  of  lading  are  consigned  **  to  A."  he  is  prima  facie  the 
owner,  and  must  bring  the  action  against  the  mtister  of  the  ship  if  they  be 
lost ;  but  if  die  bill  be  special  to  deliver  to  A. /or  the  use  ofB,^  the  latter  should 
bfing  the  action  (a)  (8).  And  where  by  a  bill  of  lading  the  captain  was  to  de- 
liver the  goods.  Jar  the  cotmgnor  and  in  his  name^  to  the  consignee,  and  the 
latter,  at  the  time  of  the  shipment,  had  no  property  in  the  goods,  it  was  decided 
that  the  consignor  should  be  the  plaintiff  in  an  action  for  an  injury  to  thegoodsy 
although  the  consignee  had  at  his  own  expense  previously  insured  the 
^M>ds  (i).  And  it  seems  that  an  agent  in  this  country,  who  ships  goods  to  the 
foreign  principal  and  pays  the  freight,  may  maintain  an  action  in  his  own  name 
on  the  bill  of  lading,  if  it  express  that  the  goods  were  shipped  by  the  agent, 
and  that  the  freight  was  paid  here ;  for  in  such  case  a  privity  of  contract  is  es- 
tablished between  the  parties  by  means  of  a  bill  of  lading  (c). 

In  general  a  mere  servant  or  agent,  with  whom  a  contract  is  expressed  to  When  an 
be  made  on  behalf  of  another,  and  who  has  no  direct  beneficial  interest  in  the  Agent 
tiansaction,  cannot  support  an  action  thereon  (d)  (9).     As  where  lands  were 


(9)  3  B.  &  P.  584. 

(z)  4B.  &C.219. 

(a)  I  Ld.  Kaym.  271  ;  3  B.  &  A.  283. 


(6)  3  B.  &  Aid.  277. 

(c)  3  Campb.  320. 

(J)  Evans  r.  Evans,  1  Harr.  &  Wo.  239. 


(8)  Vide  Potter  ».  Lansing,  1  Johns.  Rep.  215.  M'lntyre,  1  Johns.  Rep.  221.  Lud- 
low V.  Browne,  1  Johns.  Rep.  1.  {  Sanderson  v.  LambcrCon,  6  Binn.  129.  A.  of  Liver« 
pool  shipped  goods  which  by  the  bill  of  lading  were  to  be  delivered  to  B.  or  his  assigns  in 
Philadelphia.  The  goods  belonged  to  A.  and  the  freight  was  payable  in  Liverpool.  Held 
that  the  bill  of  lading  vested  the  properly  in  the  consignee,  who  miglit  maintain  an  ac« 
tioa  in  his  own  name  against  the  ship-owner  for  tho  negligent  carriage  of  the  goods. 
Griffith  9.  Ingledew,  6  Serg.  hi  Rawle,  429.     Gibson,  C.  J.  dissenting.  } 

A  eargo  was  consigned  to  mei chants  in  New  York,  and  the  master  put  into  Norfolk 
in  distress ;  and  was  obliged  to  sell  part  of  the  cargo  to  pay  expenses,  and  transferred 
the  residue  of  the  cargo  to  another  vessel,  obtuining  u  bill  of  lading  for  the  delivery  of  the 
cargo  to  himself;  and  on  the  arrival  of  the  latter  vessel  in  New  York,  ordered  the  same 
to  be  delivered  to  persons  other  than  the  original  consignees.  lu  trover  sued  by  the  owner 
against  the  persons  thus  receiving  the  carj^o,  held,  that  they  were  liable  to  pay  the  value 
of  the  goods.     Everett  r.  Coffin,  et  al.,  6  Wend.  R.  G03. 

(9)  Vide  Midway  Cotton  Mannfactory  r.  Adams  and  another,  10  Mass.  Rep.  3C2. 
Bo^ert  V.  De  Bussy,  6  Johns.  Kep.  94.  Gunn  v.  C:.ntine,  10  Joiins.  Rep.  3b7.  Jones  v.* 
Hart's  Ezrs.  1  Hen.  &  Mun.  470.  Gilmore  v.  Pope,  5  Mass.  Rep.  491.  Ba  in  bridge  «. 
Dswniey  6  Mass.  R.  253.  Kinsey  v.  Hollingshead,  1  Penn.  380.  So,  the  trustees  or  com- 
■Dttee,  for  conducting  tho  affairs  of  an  unincorporated  company,  cannot  maintain  an  action 
10  their  own  name.   Niven  v.  Spickerman,  12  Johns.  Rep.  401.  It  is  different  in  the  case  of 

a  note  or  check  payable  to  bearer ;  in  the  latter  case  the  opposite  party  cannot  raise  the  ob-  1^ 
jsetion  of  the  plaiotifPs  want  of  interest.    Mauran  v.  Lamb,  7  Cow.  R.  174.    A  mere 
igMMgholdiBg  aaefa  a  note  or  check,  may  sue  on  it  in  his  own  name. 
ITone  ffieets  ea  famranos  fat  whom  it  may  concern ;  and  in  bis  declaration  he  avers 


7a 


OF  THE   PARTUS  TO  ACTIONS* 


I.  n.AiM-  let  bj  auctioDt  and  there  vas  an  agreement  between  the  intended  lessee  and 
the  aucHaneer^  stating  Ifae  terms,  and  sabscribed  by  die  intended  lessor ;  it 


held,  that  the  auctioneer  could  not  sue  the  intended  lessee  for  use  and  occupa- 
tion, or  for  breach  of  the  agreement  {d).  And  where  A.  by  a  memorandum  io 
writing,  signed  by  himself  only,  agreed  in  writing  to  pay  the  rent  of  certain  tolls 
which  he  had  hired,  to  the  treasurer  of  certain  commissioners  (e),  it  was  deci- 
[  «8  ]  ded  that  no  ^action  for  the  rent  could  be  supported  in  the  name  of  the  treasurer^ 
the  contract  being  in  legal  contemplation  with  the  commissioners,  and  to  pay 
them  (/)•  And  where  several  persons  took  a  lease  of  premises,  to  be  used  as 
a  Jewish  synagogue,  and  the  seats  therein  were  let  by  an  officer  annually  ap- 
pointed, whose  duty  it  was  to  let  them  and  receive  the  rents,  and  apply  them 
partly  in  payment  of  the  rent  secured  by  the  lease,  and  partly  for  general  pur- 
poses connected  with  the  establishment ;  it  was  held,  that  the  lessees  were  prop- 
erly made  the  plaintifis  in  an  action  to  recover  the  rent  due  from  an  occupier 
of  one  of  the  seats  {g)»  Upon  the  same  principle,  the  captain  of  a  ship  can- 
not maintain  an  action  in  his  own  name  upon  an  implied  promise  to  pay  de- 
murrage, although  he  may  on  an  express  ccMitract  with  him  to  pay  it  {h), 
And'it  has  been  determined  that  the  mayor  of  a  corporation,  who,  on  the  sale 
of  certain  lands  by  auction,  of  which  the  corporation  were  the  vendors,  signed 
a  contract  on  behalf^of  himself  and  the  corporation  with  the  purchaser,  for  the 
due  performance  of  the  conditions  of  sale,  could  not,  in  his  individual  capaci- 
ty, maintain  an  action  against  such  purchaser  for  the  breach  of  his  con* 
tract  (f  )• 

But  when  an  agent  has  any  beneficiai  interest  in  the  performance  of  the  con- 
tract, as  for  commission,  &c.,  or  a  special,  property  or  interest  in  the  subject* 
matter  of  the  agreement,  he  may  support  an  action  in  his  own  name  upon  the 
contract ;  as  in  the  case  of  a  factor,  or  a  broker  (A;),  or  a  warehouseman,  or 
carrier  (Q,  an  auctioneer  (m),  a  policy  broker  whose  name  is  on  the  policy  (n), 
(10)  or  the  captain  of  a  ship  for  freight  (o).     So  where  a  contract  is  in  terms 

(<0  Evana  o.  Evaus,  1  HaiT«  &  Wo,  S39.  (0  See  per  Lord  EUenborougb,  1  M.  & 

(e)  The  instances  in  which  treasure»  and  &•  147. 

trustees  are  by  statute  allowed  to  be  made  (m)  1  H.  Bl.  81 ;    2  Marsh.  497,  501 ;  7 

plaintiflb,  and  the  decisions  on  enactments  TaunU  237,  S.  C.    See  5  B.  &  Aid.  333. 

of  this  nature,  will  be  notced  hereafter,  (n)  Park  on  Ins.  403;    1  T.  R.  114;  8 

poit^  14.  M.  k  S.  485,  486 ;    4  &  &  C.  666,  but  not 

{/)  3B.  &  P.   147.    See  Sir  J.  Mans-  otherwise;   I  M.  &S.  497;   1 5  East,  4.    In 

field's  observation,  S  Taunt.  381.   •  Cosack  v.  Wells,  a.  d.  1813,  the  plaintiff 

(g)  2  Stark.  Rep.  356.  effected  the  policy  thus :    "  I.  C.  agent  ;'* 

(h)  4  Taunt.  1,  52.    See  3  Chit.  Com.  and  though  he  was  jointly  interested  witli 

Ltw,  430.  another  person,  he  recovered  in  a  separate 

(i)  2  Taunt.  374,   387.    See  5   Moore,  action  in   his  own   name,   the   declaration 

877.  averring  that  he  was  jointly  interested  with 

(k)  1  T.  R.   112;   2  Esp.  Rep.  493;  1  another  person. 

H.  Bl.  82 ;    7  T.  R.  359  ;    11  East,  180 ;  4  (o)  6  Taunt.  65  ;  4  Taunt.  189. 
Camp.  195  ;  1  M.  &  S.  581. 


that  the  policy  was  made  for  himself  and  another  ;  yet,  he  is  entitled  to  maintain  the  ac- 
tion in  his  own  name.  Ward  v.  Wood,  13  Mass.  R.  539.  It  is  otherwise,  however,  where 
his  own  interest  was  fully  insured  in  a  prior  policy  ;  in  the  latter  case,  if  he  sue,  he  must 
state  the  interest  of  the  others  concerned,  and  bring  the  action  expressly  as  agent.  Gard- 
ner v>  Bedford  Ins.  Co.,  17  Mass.  R.  615. 

(10)  De  Yignier  v.  Swanson,  1  Bos.  &  Pul.  346,  n.  b. 

Two  persons  by  name  insured  ;  and  in  the  policy  was  added  or  whom  it  may  conetm, 
with  a  clause  also  in  the  policy  that  the  loss  should  be  paid  to  the  two  persons  namedj 
htUf  that  they  might  recover  the  whole  sum  insured^  although  it  appeared  they  were  in 
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mftde  with  an  agent  penonallyi  ^be  may  sue  thereon^  11);  and  if  a  servaDt  per-  i.  'lain*     ' 
floaallj  cany  oo  a  buaiiieaa  for  his  priacipal,  and  appear  to  be  the  proprietor,     ^<''^* 
and  sell  goods  in  the  trade  as  such  apparent  owner,  he  may,  it  seems,  sustain   ^^ 
an  action  in  his  own  name  for  the  price  (p).    Where  the  supposed  principal 
repudiates  the  contract,  the  agent  may  sue  afler  notice  of  the  facts  to  die  de«* 
fendant ;  as  to  recover  back  a  deposit  paid  on  the  sale  of  an  estate  (9). 

Where  a  person  assumes,  on  the  face  of  the  contract,  the  character,  not 
of  a  principal,  but  of  an  agent  to  another  named  person,  he  cannot  retract  that  y 

assumed  capacity  and  sue  as  a  principal,  without  previously  undeceiving  the 
defendant,  and  giving  him  notice  of  the  real  nature  and  extent  of  his,  the  plain- 
tifi  's,  claim  and  interest  (r).  And  it  should  be  observed  that  in  these  cases  the 
light  of  the  agent  to  sue  on  a  contract  made  by  him  for  his  principal,  whether 
it  be  expressed  that  the  agent  contracts  personally  or  on  the  behalf  of  another, 
is  subservient  to  the  right  of  the  principal  to  interfere,  and  to  bring  the  action 
in  his  own  name  upon  the  unperformed  agreement,  in  exclusion  of  the  agent's 
right*  and  although  the  agent  has  not  expressly  disclaimed  («).  There  is  an 
exception  in  the  case  of  a  contract  tinder  «ea/  entered  into  with  the  agent  per- 
Bonally  in  a  matter  within  the  scope  of  his  authority ;  in  this  instance  the  im- 
plied right  of  action  of  the  principal  merges  in  the  higher  security  taken,  by  his 
authority,  by  the  agent,  and  the  remedy  is  in  the  name  of  the  latter  only  (f)(12)« 

(p)  a  C.  &  P.  40;    S  Campb.  SSO;   3  S.  579,  580;  5  M.  &  S.  385,  386,  390;  M6 

BtArk.  R.  147  ;  4  B.  &  C.  666  j  4  Bing.  8.  7  TaunU  237. 

(q)  3  Stark.  Rep.  145.  (0  1   M.  &  S.  575  ;    5  a  &  C.  355:  4 

is)  5M.flt6eL383.  Bingh.  8. 
(«)  Sera.  1182}    1  Campb.  337  ;    1  M.  & 

fact  ownei*  of  bat  one  half ;  Uie  oiher  half  belonging  to  a  person  not  joined  ai  plaintiff 
in  the  action*    JeiFerson  Int.  Co.  v.  Cothral,  7  Wend.  R.  72. 

(il)  {  Potter.  «.  Yale  College,  %  Conn.  Rep.  60.  {  An  action  on  a  promissory  note 
given  to  the  agent  of  a  company,  lies  in  the  name  of  the  agent,  and  his  styling  himself 
agent,  &e.  in  bis  writ  and  declaration,  was  held  to  be  merely  deMcriptio  per$on<z,  BufiUm 
9.  Cbadwidc,  8  Mass.  Rep.  103.  So;  where  A.  for  his  own  account  and  risk,  carries  on 
trade  in  the  name  of  B.t  <^  action  for  goods  sold,  in  the  course  of  such  trade,  is  properly 
brought  in  the  same  of  B.  Alsop  and  others  «•  Caines,  10  Johns.  Rep.  396.  But  where 
goods  are  purchased  from  a  factor,  «ct«nler,  with  intent  by  the  purchaser,  to  set  off  against 
Uie  purchase,  a  demand  which  he  may  have  against  the  factor,  the  principal  may,  in  such 
case,  as  on  a  sale  made  immediately  by  himself,  have  a  suit  against  the  purchaser,  any 
time  before  payment  to  the  factor.  Brown  &  others  v.  Robinson  &  Hartshorns,  %  Cainee' 
Cas.  341. 

Although  a  MimpU  contract  may  be  enfoiced  in  the  name  of  the  promisee  when  made 
for  the  benefit  of  a  third  person,  if  the  promisee  has  an  interest  in  the  subject  matter ;  but 
if  the  contract  is  under  attA  and  inter  portee,  the  action  must  be  sued  by  a  party  to  the  in-  , 

strnment.  Spencer  v.  Field,  TO  Wend.  R.  87.  The  person  having  the  legal  interest  and 
also  furnishing  the  consideration,  is  the  proper  person  to  sue  on  a  promise  made  to  him^ 
Sailly  V.  Cleveland,  10  Wend.  R.  156. 

(IS)  Where  money  has  been  deposited  by  an  agent,  on  the  account  of  an  unknown 
principal,  an  action  to  recover  back  ihe  deposit,  lies  in  the  name  of  the  prineipaL  The 
Duke  of  Norfolk  v.  Worthy,  1  Campb.  337.  Vescher  n  Yalee,  H  Johns.  Rep.  S3.  Tate* 
V.  Foot,  IS  Johns.  Rep.  1.  So,  where  a  factor  sells  his  principal's  goods,  the  principal 
may,  on  notice  to  the  buyer,  before  payment,  not  to  {lay  the  factor,  sue  the  buyer  in  his 
own  name.  Kelly  v.  Munson,  7  Mass.  Rep.  334.  Railton  v.  Hodgson,  15  East's  Rep. 
67.  A  factor  selling  goods  in  his  own  name,  and  being  alone  known  to  the  purchaser, 
may  maintain  an  action  for  the  price  although  he  receives  no  del  credere  conimission ;  but 
if  there  has  been  a  communication  between  the  principal  and  factor,  by  which  the  former 
a^ees  to  consider  the  purchaser  as  his  debtor,  and  takes  steps  for  recovering  the  debt 
directly  from  him,  the  factor's  right  to  sue  is  gone.  Sadler  v.  Leigli  and  another,  4  Campb. 
195.  An  action  to  recover  back  a  wager  in  the  event  of  a  horse  race  (under  the  acts  of 
the  State  of  New  York  to  prevent  horse  racing  and  gaming)  is  properly  brought  by  the 
person  who  made  tbe  bet,  although  he  acted  as  the  sgent  or  depository  of  other  penoni« 
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I.  »i.Ai»*       If  a  principal  allow  hia  agent  to  appear  to  be  the  principal,  and  to  contract 

^'"•'     in  the  latter  character,  and  the  defendant  has  thereby  been  induced  to  give 

credit  to  the  agent,  the  principal's  right  of  action  in  his  own  name  is  subject  to 

the  set-off  which  the  defendant  has  against  the  agent,  and  which  would  be 

available  if  the  latter  were  the  plaintiff  (u)  (13). 

riSit  to  ^^  *  trustee  or  husband  object  to  his  name  being  used  in  an  action  for  the 

use  the       benefit  of  the  cestui  que  trust  or  wife,  the  latter  may,  after  tendering  a  sufficient 

Sraatoef  ^  indemnity,  use  his  name,  or  may  file  a  bill  in  equity  for  that  purpose  (a?). 

f  *10  ]  When  Ae  contract  was  made  with  several  persons,  whether  it  were  under 
Sdly.  With  ^^\^  or  in  writing  but  not  under  seal,  or  by  parol,  if  their  legal  interest  were 
to  the  joints  they  *must  all,  if  living,  join  in  an  action  in  form  ex  contr€iciu^  for  the 
number  of  breach  of  it,  though  the  covenant  or  contract  with  them  was  in  terms  joint  and 
an^^wbVn  several  (y)  (14).  And  if  it  appear  on  the  record  that  there  was  another  cove- 
they 

(u)  7  T.  R.  359 ;  1  Camp.  85  ;  5  B.  &  C.  One  of  such  parlies  may  lawfully  use  tbo 
354  ;  4  Camp.  60  ;  1  East,  335  j  Holt,  N.  name  of  the  other  m  the  proceedings  with- 
P.  R.  124;  6  Geo.  4,  c.  94,  s.  6  ;  4  B.  &  C.  out  his  consent,  1  Ld.  Raym.  380  ;  9  East, 
547.  47 1  ;  at  least  aAer  tendering  an  indemnUy, 

(x]  Doe  d,  Prosser  v.  King,  2  Dowl.  59 ;  1  Chit.  Rep.  390.  Sec  fully  and  how  to 
3  Uhit.  Gen.  Prac.  127,  &c.  proceed  as  regards  the  indemnity,  3  Chit, 

(y)  Cecleston  v.  Clipsham,  1  Saund.  153,    Gen.  Prac.  127  to  129.    So  a  covenaDi  with 
and  note  1  ;   1  East,  497,  501 ;   1  Taunt.  7.    two  and  every  of  them  is  joint,  3  Taunt. 
2  Campb.  190;  5  Price,  529;  and  see  an     87. 
tzplicit  case,  Hatsali  v.  GrifRlh,  4  Tyr.  487. 


should 
join  or 
sever. 


/ 


Haywood  v.  Sheldon,  13  Johns.  Rep.  88.  Et  vide  Vischer  v.  Yates,  and  Yates  «.  Foot* 
ubi  sup.    Bell  et  al.  v.  Giison,  1  Bos.  &  Pull.  351. 

If  an  agent  employ  a  broker  to  effect  an  insurance  for  his  principal,  the  broker,  who 
knew  his  employer  was  acting  as  agent,  cannot  retain  the  money  he  receives  from  the 
insurer  for  a  debt  due  from  such  agent  to  himself.     Foster  v,  Hoyt,  2  Johns.  Cas.  327. 

The  sale  by  a  factor  of  several  lots  of  goods,  belonging  to  several  j^ersons,  to  one  pur- 
chaser ;  takmg  the  promissory  note  of  the  latter  to  hiiiiself ;  held,  that  this  did  not  preju- 
dice the  rights  of  the  several  principarls,  who  were,  notwithstanding,  entitled  to  sue  several- 
ly the  purchaser.     Corlies  v.  Cummmg,  6  Cowen,  I  SI. 

(13)  A  mere  receiptor  of  goods  taken  by  the  sheriff  upon  an  execution,  while  such  goods 
remain  constructively  in  the  custody  of  the  law,  has  not  such  a  general  or  special  property 
in  the  goods  as  will  enable  him  to  recover  in  trover  or  replevin,  in  which  actions  the  property 
in  the  goods  is  drawn  in  question.  In  trover  or  replevin,  it  is  a  good  defence  to  the  action, 
that  the  plaintiff  has  neither  the  general  or  special  property  in  the  goods  ;  but  in  an  action 
of  trespass,  a  bare  possession  is  sufficient  to  enable  the  plaintiff  to  recover  against  a  wrong- 
doer, who  takes  the  property  out  of  his  possession  without  anthnriiy.  Cook  v.  Howard, 
13  Johns.  Rep.  276.  Demick  o.  Chapman,  11  ib.  132.  Schermerhorn  v.  Van  Valken- 
burgh,  ib.  529.    Aikin  v.  Buck,  2  Wend.  Rep.  466     Butts  v.  Collins,  13  ib.  139. 

Where  the  agent  of  a  defendant  in  an  execution  became  the  receiptor  to  the  sheriff  of 
the  property  of  his  principal,  levied  upon  by  virtue  of  such  execution,  and  agreed  with 
the  sheriff  and  the  plaintiff  in  the  execution,  that  he  would  cause  such  property,  consist- 
ing of  yarn  and  other  materials  found  in  a  factory,  to  be  manufactured  into  flannels,  and 
ivoulrl  furnish  such  materials  as  should  be  necessary  for  that  purpose,  the  avails  to-be 
applied  on  the  execution  after  satisfying  his  advances — and  the  agent  accordingly  made 
the  necessary  advances,  caused  the  materials  to  be  manufactured  into  flannels,  and  put 
them  into  the  hands  of  a  manufacturer  to  be  dressed,  it  was  held^  that  the  pgent  was  not 
entitled  to  set  off  the  value  of  such  flannels,  in  an  action  brought  by  the  manufacturer 
against  the  agent  for  work  done,  although  the  manufacturer,  after  the  flannels  were 
dressed,  had  refused  to  surrender  them  to  him.  Butts  c.  Collins,  13  Wend.  Rep.  139.  It 
is  only  where  the  agent  has  a  lien  upon  the  property  sold  by  him,  or  has  a  commission 
del  credere,  that  he  has  a  right  to  sue  in  his  own  name  on  a  contract  made  for  his  principal, 
or  to  set  off  a  demand  due  to  his  principal  against  hie  own  private  debt.    Ib. 

(14)  Where  a  bond  is  joint  inform  only,  but  several  ratione  subjecta  materi<t,  an  action 
may  be  maintained  in  the  name  of  one  of  several  obligees.  But,  it  aeema,  if  he  can  main- 
lain  such  an  action  on  the  bond,  he  must  set  forth  the  bond  truly,  and  then  by  proper  aver- 
ments, show  a  cause  of  aaion  to  himself  alone,  clearly  embraced  within  the  condition  of 
TO  b«o4.    i3jiy  •.PuT^y,  6  Wemi.  Rep.  629.    In  that  ras^,  it  was  held,  that  one  of  two 
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ouitee  who  ought  to  have  joined,  the  judgment  will  be  arrested  (z).    So  if  one   '•  ^laim-     ) 

ofaeveral  bankers  lend  money  to  a  third  person,  all  the  members  of  the  firm  may      * 

join  in  an  action  to  recover  the  amount  (a).  And  where  a  broker  was  em-  Joint  in- 
plojed  to  sell  a  ship  belonging  to  three  part-owners,  two  of  whom  communica* 
ted  with  him  on  the  subject,  and  to  them  he  paid  their  shares  of  the  proceeds 
of  the  sale,  but,  after  admitting  the  amount  of  the  third  part-owner's  share  to 
Im  in  his  hands,  refused  to  pay  it  to  him  without  the  consent  of  the  other  two, 
and  he  alone  brought  an  action  for  his  share,  it  was  held,  that  he  could  not  sue 
alone,  but  should  have  joined  the  other  part-owners  (6).  The  contradictions 
IB  the  decisions  and  difierence  in  the  opinions  of  particular  judges  are  attribu- 
table to  doubts  upon  ybci^  whether  the  contract  were  only  joint  or  several  (c)« 
The  reason  assigned  why  all  should  join  is,  that  when  the  interest  is  joiotf  if 
several  were  permitted  to  bring  several  actions  for  one  and  the  same  cause, 
the  Court  would  be  in  doubt  for  which  of  them  to  give  judgment  (ci)«  If  a 
third  person  collude  with  one  partner  of  a  firm  to  injure  the  other  partners,  the 
latter  may  (omitting  such  colluding  partner)  maintain  an  action  against  such 
third  person  so  colluding  (e). 

There  may,  however,  be  cases  where  the  employment  of  an  agent  may  be 
several  as  well  as  joint,  or  cases  of  a  eubsequent  severance^  so  as  to  entitle  one 
partner  to  sue  for  his  share  (/  )• 

The  avowant  and  party  making  conusance  in  replevin,  may  join  in  an  ac* 
tion  on  a  replevin  bond  [g). 

Thus,  if  A.  convey  an  estate  to  several  persons,  and  covenant  with  them,  Wh«n  tts- 

0e0^u 

•«  and  to  and  with  each  and  every  of  them,"  that  he  is  lawfully  seised,  the  action 
upon  the  covenant  must  be  brought  by  all  the  covenantees,  and  the  words  of 
severalty  shall  not  prevail  (A).  So,  if  a  party  covenant  to  and  with  A.  and  B* 
to  pay  an  annuity  to  A.,  this  vesta  a  joint  legal  interest  in  A.  and  B.,  although 
the  former  is  to  derive  the  sole  benefit ;  for  only  one  duty  or  act  was  to  be  per- 
formed, and  there  could  not  be  a  separate  legal  interest  therein  (t).  And 
where  A.  declared  upon  an  account  stated  with  him  of  monies  due  to  him  and 
a  third  person,  after  verdict  judgment  was  arrested,  on  the  ground  that  the 


f: 


s)  Lane  9.  Drinkwater,  3  Dowl.  S23.  &  M.  223  ;  but  note,  it  was  an  action  on 

la^  Alexand-tr  t>.  Barker,  2  Tyr.  Rep.  140.  the  cast  not  ex  contractu. 

lb)  UaUaII  v.  Griffith,  4  Tyr.  487,  quali-         (/)  Semble,  see  cases  cited  in  Hatsall  v. 

fyint^  the  CAses  there  ciicd.  Grifliths,   4   Tyr.   488,   notes  a,  b,ci  and 

(e)  Semhle,  sec  Break  v.  Douglas,  cited  4  Break  v.  Douglas,  id.  489. 
Tyr.  439.  {g)   I  B.  &  P.  381  ;    3  M.  &  Sel.  180. 

(d)  Per  Lord  Kenyon,  1  East,  501.  cA)  5  Co.  18  b  ;  3  Lev.  160  ;  Dyer,  337. 

it)  Longman  and  others  v.  Pole,  1  Moo.         (t)   I  East,  469  j  3  B.  &  C.  256. 

obligees  cionoi  have  an  action  on  a  bond  in  his  own  name,  without  averring  the  death  of 
his  co-obligee.    If  the  oyer  varies  fronj  the  instrument  declared  on,  the  defendant  may 
set  il  forth  in  his  plea  and  demur,  or  he  may,  without  setting  it  forth,  plead  non  eft /actum, 
and  avail  himself  of  the  variunca  on  the  trial.  ...... 

If  the  promise  is  made  jointly  to  two  or  more  persons,  they  must  all  join,  if  living,  in 
tlw  action,  or  they  will  be  nonsuited  on  the  iri-il.  Thus,  in  Wright  et  al.  v.  Post,  3  Conn. 
Eep.  Hi,  where  twenty  persons,  feeling  interested  in  a  public  right  of  fishery,  entered  into 
an  agreement  with  each  other  that  if  any  of  them  were  sued  for  exercising  the  right,  each 
of  the  others  would  pay  to  those  who  were  sued  their  proportion  of  whiit  might  be  recover- 
ed against  them  ;  and  three  of  them  were  sued  jointly,  and  after  a  joint  recovery,  each  of 
those  defendants  paid  his  share  of  the  judgment ;  in  a  suit  brought  against  one  of  the 
HMmates  to  recover  the  amount  he  had  agreed  to  contribute,  it  was  held  that  the  promise 
to  indemnify  was  ti  joint  fwvmtse  to  thi  three  who  were  sued  jointly  for  exercising  ihe  right, 
mad  that  they  mast  therefore  bring  a  joint  suit  of  indemnity,  although  they  paid  the  jodf- 
nent  in  aereral  proportions,  and  out  of  their  separate  property . 


10  a  OF   THE    PARTIES    TO    ACTIONS. 

t.  PLAiK-   promise,  whether  express  or  implied,  must,  in  point  of  law,  be  considered  as 
^'""^      made  to  all  the  persons  whose  debt  it  was,  and  therefore  they  all  ought  to  have 
When     joined  in  the  action  (k).    And  where  A.  and  B.  brought.an  action  of  assump- 
ievrfd.     ^.^^  ^^^  declared  that  their  several  cattle  had  been  distrained,  and  that  the  de- 
fendant, in  consideration  of  jClO  paid  him  by  the  plaintiffs,  promised  to  procure 
the  cattle  to  be  re-delivered  to  them  by  such  a  time,  and  that  he  had  not  done 
so ;  after  verdict  for  the  plaintiffs,  it  was  objected,  in  arrest  of  judgment,  that 
the  plaintiffs  ought  to  have  brought  several  actions,  because  the  promise  was 
not  an  entire,  but  a  several  promise  made  to  each  of  the  plaintiffs ;  but  it  was 
adjudged  by  Rolle^  G.  J.  and  two  other  judges  against  one,  that  the  action 
was  well  brought  jointly  by  A.  and  B. ;  for  though  the  cattle  which  belonged 
to  A.  ought  to  be  restored  to  him,  and  the  other  cattle  to  be  restored  to  B.*  and 
[  *1 1  ]    so  the  thing  to  be  ^performed  was  several«  and  not  joint ;  yet  as  tfaecwilrsei  and 
consideration  were  joinU  and  it  was  not  known  how  muck  the  one  gave,  and 
how  much  the  other,  the  action  was  well  brought  joinUy  (/)  (15).    And  if  bail 
call  together  upon  an  attorney,  and  employ  him  to  surrender  their  principal,  one 
of  them  cannot  afterwards  maintain  a  separate  action  against  the  attorney,  for 
neglectingto  effect  the  render,  for  their  situations  and  interests  were  identified  (m). 
Severa!  But  when  the  legal  interest  and  cause  of  action  of  the  covenantees  are  «ev6- 

Interests.  ^^i^  q^q\^  ^^^  ^q^  should  sue  separately  for  the'  particular  damage  resulting  to 
him  individually,  although  the  covenant  be,  in  its  terms,  joint  (»)  (16).  And 
it  is  improper,  as  well  in  equity  as  at  /ato,  for  a  party  to  be  joined  in  a  suit  who 
has  neither  legal  nor  beneficial  interest  in  its  subject-matter  (o). 

Thus  if  A.  by  indenture  demise  Blackacre  to  B.  and  Whiteacre  to  C,  and 
covenant  with  them  and  each  of  them  (or  it  seems  if  he  covenant  with  them  in 
express  terms  jointly)  that  he  is  owner  of  the  closes,  each  should  sue  separate- 
ly in  respect  of  his  distinct  interest,  and  they  cannot  jointly  sue,  for  they  have 
no  joint  or  entire  interest  in  the  same  subject-matter  (p).  So,  if  a  party  cove- 
nant with  A.  and  B.  to  pay  them  jglO  eachy  or  an  annuity  to  eachj  there,  although 
the  covenant  be  in  its  terms  joint,  yet  the  distinct  interest  of  each  in  a  separate 
subject-matter  shall  attract  to  each  covenantee  an  exclusive  right  of  action  in 
regard  to  his  own  particular  damage  ;  and  they  cannot  maintain  a  joint  action, 
although  the  deed  contain  covenants  and  stipulations  for  securities  which  are 
joint  (p).  So,  where  A.,  B.  and  C.  were  appointed  assignees  under  a  commis- 
sion of  bankrupt,  and  A.  and  B.  each  paid  half  of  the  solicitor's  bill,  it  was  de- 
cided that  A.  and  B.  could  not  maintain  a  joint  action  against  C.  for  his  pro- 

(k)  1  Mod.  116  ;  Yelv.  177.  Tannt  S46  ;  S  Moare,  195,  S.  C. ;  5  Price, 

(0  1  Rol.  Abr.  31,  pi.  9;    Styles,  156,     529,8.0. 
157,  203;  2  Saund.  116  a,  note.  (o)  See  the  excellent  arguments  in  The 

'm)  1  Taunt.  7,  King  of  Spain  v.  Macbado,  4  Russ.  B,ev*, 

n)  5  Co.   186;    1  Saund.   153,  n.   1  ;  8    231. 

(p)  Supra  note  (n) ;  3  B.  &  C.  254. 


{ 


(15)  I  See  Shearman  v,  Alclos,  4  Pick.  Rep.  283.  } 

(16)  Vide  Dunham  »,  Gillis,  8  Mass.  Rep.  462.  j  Withers  v,  Bircbam,  5  Dow.  It  Ryl. 
106.  }  Vide  Phillips  v.  Bonsall,  2  Binn.  138.  143.  Vide  Austin  ».  Walsh,  2  Mass.  Rep. 
401.  Baker  r.  Jewell,  6  Mass.  Rep.  465.  Where  several  persons  are  engaged  in  a  joint 
transaction!  the  proceeds  of  which  are  received  by  a  third  person,  wbo  promises  to  pay 
each  partner  his  respective  proportion,  in  an  action  against  him  by  one  of  the  partners  for 
his  proportion,  he  cannot  object  that  there  are  others  jointly  concerned.  Bunn  ».  Morris 
and  Wisner,  3  Caines'  Rep.  54.  Vide  etiam  Austin  v,  Walsh,  ubi  supra.  Hall  ».  Leieh 
et  a!.,  8  Cranch,  50.    Gould  ».  Gould,  6  Wend.  Rep.  263.  ^ 
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portioQ  of  the  money  paid,  but  must  each  bring  a  separate  action,  and  A.  and   >•  ^laik- 

B.  having  sued  jointly,  were  nonsuited  (9)  (17).     But  if  A.  and  B.  had  bor«      ^' 

rowed  the  money,  which  they  paid  on  their  jotnl  credit,  or  their  attorney  had     When 

paid  it  for  them  on  their  joint  account,  they  might  have  joined  in  the  action 

against  C  (r)  (18). 

It  is.  competent  to  a  c{frporati0n^  in  making  a  by-law,  to  provide  that  a  fine  Agree- 

sfaall  be  paid  to,  and  recoverable  bv,  the  fceod  of  the  corporation^  for  the  use  ^^^^  ^^^i 

.  ••  •*  .,11.1  #.  one  »houid 

of  the  corporation ;  and  m  such  case  the  action  may  be  brought  in  the  name  of  sue. 

the  ^officer  to  whom  the  penalty  is  so  reserved  («).    And  a  corporation  aggre-    f  «12  1 

gate  may  maintain  assumpsit  for  the  by-goneuse  and  occupation  of  to&,  although 

they  ifid  not  grant  the  tolls  to  the  occupier  by  any  instrument  under  their  common 

Msl(l).     80  the  members  of  a  company,  or  partnership  firm,  may  stipulate 

thai  in  eettmn  events  one  of  the  members  shall  incur  a  fine,  and  that  the  ac* 

tkm  ibr  the  recovery  of  it  shall  be  brought  by  a  particular  person  interested  in 

the  conoera,  for  the  use  of  the  rest,  excepting  the  defendant,  and  the  law  will 

give  effect  to  such  arrangement  by  upholding  the  action  (ti).    But  if  by  a  deed 

constituting  a  company,  certain  trustees  are  to  sue  a  member  for  goods  he  may 

purchase  of  the  company,  no  subsequent  regulation,  made  without  the  consent 

of  the  defendant  (an  original  member),  that  another  party  should  be  competent 

to  sue,  can  enable  the  latter  to  maintain  the  action  (x)  ;  for  in  this  instance  there 

is  no  original  undertaking  by  the  defendant  not  to  object  to  the  non-joinder  of 

the  parties  who  ought  otherwise  to  have  been  joined  in  the  action  (x). 

Where  a  covenant  is  made  with  two  or  more  parties,  to  pay  them  money  for  ^  ^^^^ 
themselves,  or  for  the  use  of  another,  it  is  not  correct  to  use  the  name  of  one  nautee  not 
only  of  the  covenantees,  although  the  others  have  omitted  to  ^execute  the  •***^"*"*5' 
deed  (y).     Where  joint  covenantees  may  join,  they  must  do  so  {z)»    The  mere  l^ 

(q)  3  B.  &  P.  235  ;  see  2  T.  R.  238.  (u)  3  Bingh.  463. 

(r)  5  East,  225.  (x)  3  M.  &  S.  488  j  3  Bingh.  470. 

(5)  1  B.  ft  P.  98  ;  3  Bingh.  470.  M  3  B.  &  C.  353. 

(<)  The  Mayor  and  Burgesses  of  Carmnr-  (z)  Id. 
then  V.  Lewis,  6  Car.  &  P.  603. 


(17)  Vide  Yates  v.  Foot,  12  Johns.  Rep.  i.  Hatch  &  Clap  9.  Brooks,  8  Mass.  Rep. 
893.  {  Doremus  V.  Selden,  19  Johns.  Rep.  213.  Gould  v.  Gould,  8  Cow.  Rep.  168.  ( 
In  the  case  last  cited,  W.  Gould  and  D.  Bunks,  Jr.  were,  as  between  themselves,  equita- 
bly bound  to  contribute  equally  to  the  payment  of  a  certain  sum  of  money.  W.  GouM 
was  boideB  for  Stephen  Gould  as  his  surety  in  two  several  bonds  ;  and  for  the  payment  of 
the  same  debts  the  ancestor  of  D.  Bonks,  Jr.  was  also  security,  and  the  property  descend- 
ed to  bim  was  therefore  bolden,  W.  Gould  and  D.  Banks  thus  being  liable ;  and  being 
also  In  partnership,  they  paid  the  amount  out  of  their  partnership  funds.  They  sued  a 
joint  action  for  the  money  paid,  and  were  nonsuited,  on  the  ground  that  they  could  not 
maintain  a  joint  action,  the  original  responsibility  of  the  bait  being  severaL  Although 
tbey  happened  to  be  partners  at  the  time  of  the  ]>ayment,  they  could  not,  without  some 
agreement  or  request  from  8.  Gould,  so  shape  their  payment  as  to  raise  a  joint  promise 
by  im]dication  to  both.  If  each  had  been  liable  as  a  surety  on  a  distinct  demand  against 
the  defendant,  although  the  amounts  were  the  same,  they  could  not  hare  raised  a  joint  pro* 
miee  ae  against  bim«  If  the  payment  was  made  out  of  a  fund -in  which  they  were  equally 
interested,  then  each  did  in  fact  pay  onp  half,  and  the  law  raised  a  corresponding  promise 
from  the  defendant  to  each  for  so  much  money  paid  for  him  and  at  his  request ;  which  re- 
quest was  the  nrtcinn]  agreement  to  indemnify  each  of  his  sureties.  Gould  v,  Gould,  6 
Wend.  Rep.  26 :.  !»  '^Traham  v.  Green,  4  Hayw.  Rep.  188,  the  supreme  court  of  appeals 
in  Tennessee  say  :  *  It  is  certain  that  by  the  rules  of  the  common  law,  two  sureties  can- 
not join  in  an  action  to  recorer  the  money  which  they  hare  been  compelled  to  pay  for 
the  principal." 

(18)  {9  Johns.  Rep.  217.  }  Where  two  join  in  the  purchase  of  lottery  tickets,  and 
alto  agree  to  share  in  the  prizes,  each  may  sue  his  action  against  the  managen  for  bis 
moiety  of  the  prize  drawn.     Homer  e.  Whitman,  et  al.,  15  Mass.  Rep.  132. 
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^^^^^'  non-executioD  of  the  deed  by  one  of  them,  does  not,  even  in  the  case  of  trustee«« 
— -^      render  it  invalid  (a),  or  afford  a  legal  excuse  for  not  joining  him  as  a  plaintiff^ 
^^^     for  his  assent  is  to  be  presumed  (a) ;  but  an  express  disclaimer,  renunciatioa« 
or  refusal  by  him,  would  probably  justify  the  omission  to  make  him  a  party  to 
the  action  (6). 
By  Part-        ^^  '^  ^  general  rule,  that  in  the  case  of  partners,  all  the  members  of  the  firm 
ners.  should  be  the  plaintiffs  in  an  action  upon  a  contract  made  with  the  firm ;  nor 

y  can  any  private  arrangement  by  the  firm,  that  one  only  of  the  partners  shall 
bring  the  action,  give  him  aright  to  sue  alone  (c).  So,  although  a  guarantee 
has  been  given  nominally  to  one  of  several  partners,  all  may  sue  upon  tha 
same,  if  there  be  evidence  that  it  was  intended  for  the  benefit  of  all  {d)^ 
Whether  or  not  one  member  may  sue  alone,  where  he  is  solely  interested 
in  the  concern,  and  the  other  osten$ible  partner  is  a  mere  nominal  paiety» 
without  any  interest  in  the  business,-  was  a  question  of  some  difficulty.  It  ap- 
pears that  in  such  case  the  partner  having  the  exclusive  interest  might  sue 
/  r  *13  1  ^^one  (e),  and  in  a  recent  case,  where  an  attorney  carried  on  ^business  under 
the  firm  of  A.  and  Son,  and  the  son  was  not  in  fact  a  partner,  but  acted  as 
clerk  to  his  father,  and  received  a  salary,  it  was  held,  that  A*  might  maintain 
an  action  in  his  own  name,  to  recover  from  a  client  the  amount  of  a  bill  for 
business  done  (/)•  But  in  these  instances  the  plaintiff  must  adduce  clear  evi- 
I  deoce,  disproving  that  his  ostensible  partner,  though  a  minor,  had  any  interest 


V 


whatever  in  the  businass,  or  right  to  participate  in  the  profits  (g). 


In  the  case  of  dormnt  partners,  not  privy  to  the  contract,  it  seems  that  the 
other  membersjk^^e  firm  may  omit  their  names  in  an  action  {h)  (19) ;  and  it 
.bad  beow^cided  (t),  that  the  joint  owners  of  a  vessel  engaged  in  the  whale 
fishery  may  sue  a  purchaser  for  the  price  of  whale  oil,  although  the  contract  of 
purchase  was  made  with  one  of  the  part-owners,  and  the  purchaser  did  not 
know  that  other  persons  had  any  interest  in  the  transaction,  the  joinder  of  the 
other  parties  making  no  difference  to  the  defendant,  and  not  affecting  any  right 
of  set-ofr(t)  (20).  But  where  a  cona'act  was  made  by  one  of  several  partners 
in  his  individual  capacity,  who  at  the  time  declared  that  the  subject-matter  of 

/  the  contract  was  his  property  alone  ;  it  was  held,  that  his  declaration  was  evi- 

dence against  all  the  partners,  and  consequently  that  they  could  not  sue  jointly 

\  upon  such  a  contract  {k).     And  where  a  farm  was  demised  to  A.  and  B.  joint- 

ly, and  A.  by  written  agreement  between  himself  and  C,  underlet  part  of  it  to 
€•,  and  gave  receipts  for  payment  of  rent,  and  a  notice  to  quit  in  his  own  name 

(a)  9  B.  fit  C.  300  j  2  Bar.  k  Adol.  822.  (/)  Kell  v.  Nainby,  10  B.  &  C.  20. 

(6)  3  B.  &  C.  355  ;  9  Id.  303.  (g)  14  East.  210'. 

(e)  See  ante,  8,  9,  10;  and  see  Alexander  (A)  1  Ksp.  Rep.  4Si;   2  Taunt.  324;   1 

».  Barker,  2  Tyr.  Rep.  140.  Montag.  on  Pan.   182;  see  6  Ves.  438;  2 

(d)  4  Bar.  £i  Ores.  664.  Bingh.  177. 

(«)  5  Esp.  Rep.  199;  1  Stark.  25;  1  C.  (i)  4  B.  &  A.  437 ;  7  Moore,  31,  32. 

liP.  89;    7  Moore,   31,    32;  sed   vide  2  {k)  IM.  &Sel.  249;  2  Bar.  &  Adol.  303, 

Campb.  302.  S.  P. 

(19)  }  Clark  v.  Miller,  et  al.,  4  Wend.  Rep.  628.  8  Serg.  U  Raw'e,  55.  6  Pick.  Rep. 
352.     Miichcll  v.  Dall,  2  Hwr.  \  Gill,  159.     Clarkson  v.  Carter,  3  dw.  Rep.  85.  \ 

(20)  {  But  in  atj  action  on  a  contract  o( mateship,  (in  rf'gard  to  which,  see  Baxter©.  Rod- 
man, 3  Pick.  Rep.  435,)  entered  into  by  the  mastera  of  two  wbalif.g  vessels,  the  officers 
and  crew  of  one  of  the  ships  cannot  be  joined  as  co-plaintiffs  with  the  owner.  Grozier  v. 
Atwood,  4  Pick.  Rep.  234. } 
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only ;  it  wna  decided,  that  A.  and  B.  could  oot  maintain  a  joint  action  against  >*  'laik* 
C.  for  pulling  down  a  shed  which  stood  on  part  of  the  premises  demised  ( /)  (2 1  )•       ' 

IfienanU  in  eotmnon  (who  hold  by  distinct  titles]  jotn//^  demise  premises*      When 
reaenring  an  entire  rent,  they  may,  and  perhaps  should,  join  in  an  action  to    "^^ 
recoYer  it  (m).      If  the  rent  be  reserved  to  them  separately  in  distinct  parts,  amsin*" 
ibej  must  sue   separately ;  for  in  such  case,  as  well  their  estates  or  interests,  Commoo. 
as  the  terms  of  the  contract,  are  distinct  and  divisible  (n).     And  where,  in  fact, 
there  hare  been  separate  dembes  by  tenants  in  common  of  their  interests,  or 
niiere  tenants  in  common,  by  conveyance  or  purchase,  become  landlords,  they 
flmsl  aerer  in  an  action  for  rent  or  double  value  (o) ;  though  where  they  have 
actuaDy  joined  in  a  demise  they  might  join  (o),  and  it  seems  that  tenants  in 
common  must  sever  in  an  avowry  for  rent  (p). 

*Joint-tenants  (unlike  tenants  in  common)  have  a  unity  of  title  and  interest,    [  *14  1 
m  respect  of  which  they  must  jointly  8ue  upon  a  contract  relating  to  the  estate  Joint^ten-  ^ 
which  is  made  by,  or  enures  to,  the  benefit  of  all  (g).     And  for  the  same  rea-  pfi!retKtT9» 
son  Tofretnern  must  j6in  in  an  action  ex  contractu^  which  relates  to  their  tene- 
■loits  (r)  ;  and  accordingly  it  has  been  recently  determined  that  an  action  will 
not  lie  at  the  suit  of  one  of  three  coparceners  to  recover  her  proportion  of  rents 
of  the' estate  received  by  an  agent  («). 

The  eonBequenceg  of  a  mistake^  in  omitting  to  join  a  party  who  ought  to  have  Conte<. 
been  made  a  plaintiff  in  an  action  ex  contractji^  or  in  adding  a  party  improper*  9*^^^'  «/ 
ly  in  such  an  action,  are  extremely  serious. 

In  all  cases  of  contracts,  if  it  appear  upon  the  face  of  the  pleadings  that 
there  are  other  obligees,  covenantees,  or  parties  to  the  contract,  who  ought  to 
be,  but  are  not  joined  as  plaintiffs  in  the  action,  it  is  fatal  on  demurrer,  or  on 
motion  in  arrest  of  judgment,  or  on  error  (/)  (22);  and  though  the  objection 

(0  7  Moore,  89.  in  such  case,  id. ;  post,  vols.  ii.  &  iii.;  4  B. 

(ai)   I   U.  Raym.  S40 ;    Lit.  sect.   3t5,  &C.  157. 
316^  ST.  R.  249;  5  B.  &A.85I;  and  see        (9)  8  Ula.    Com    188;  Co.  Lit.  180  b; 

1  Bingb.  N.  C.  713  ;   1  Hodger,  170,  S.  C.  Bac.  Abr.  Joint-tenants,  K. ;   I  B.  &  P.  67. 

(m)    Id  ;    Bac.    Abr.  Joint- tenants,   K.;         (r)  8  Bla.  Com.  187,  188;  Vin.  Ab.  Par- 

Liu  sect.  315;    Kirkman  v.    Newsiead,   1  ceners,  T. ;  Rep.  temp.  Hardw.  398. 
Esp.  N.  P.  Dig.  145,  4th  cd. ;    6  T.  R.  849,        (s)  Decharms  v.  Harwood,  4  Moore  &  Sc. 

(o)    Wilkinson  t.   Hall,   1   Bingh.  N.  C.  400;   10  Bingh.  5S6,  S.  C 
713  ;   1  Hod«;es'  Reii.  170,  S.  C.  (I)  8  Stra.  1 146  ;  1  East,  497;  1  Saund. 

(^)  Ante,  n.  (m),  p.  18  ;  5  T.  R.  849.  As  153,  n.  1,  891  f. 
to  the  mode  of  avowing  or  declaring  for  rent 

(81)  t  See  Barstow  v  Gray,  3  Grcenleaf  >s  Rep.  409. } 

Where  two  persons,  who  were  joint  partners  in  business,  were  subjected  to  the  payment 
of  a  debt  of  a  third  person,  the  one  as  surety,  and  the  other  as  the  heir  of  a  co-«ure%y 
which  debt  was  paid  from  tlie  partnership  funds ;  Held,  that  each  might  sue  the  principal 
(or  his  roqiety  of  the  money  paid.     Godld  v.  Gould,  6  Wend.  Rep.  263. 

(89)  The  general  rule  is,  that  the  omission  of  proper  parties,  as  plaintiff  in  cases  of  con- 
tract, may  be  taken  advantage  of  at  the  trial  under  the  general  issue ;  and  if  it  appear  on 
tlbe  face  of  the  pleadings,  it  is  fatal  on  demurrer,  or  on  motion  in  arrest  of  judgment,  or  in 
error.  Accordingly  where  it  appeared  on  the  face  of  the  declaration  that  the  plaintifia 
were  itot  iiverseers  of  the  poor  when  the  suit  was  brought,  and  of  course  that  the  right  of 
■rtion  was  not  in  ihem,  but  had  pjssed  to  their  successors^  the  judgment  rendered  in  the 
eoart  below  for  the  plaintiffs  was  reversed.  Armine  et  a1.  Overseers  of  the  Poor,  &c.  v. 
Spencer,  4  Wend.  Rep.  406.  It  is  settled  by  repeated  decisions  in  New  York,  that  over* 
f«ers  of  the  poor  are  a  quasi  corporation,  and  as  such  can  sue  and  be  sued.  Piitstown  v, 
Platuburgh,  18  Johiis.  Rep.  418.  Norwich  v.  New  Berlin,  ib.  388.  It  has  also  been  de< 
cided  that  the  acting  overseers  of  the  poor  are  responsible  for  the  official  eontracU  of  their 
predcocMors  in  office  ;  (Todd  et  al.,  Overseers  v.  Birdsall,  1  Co  wen,  860,  and  5  Co  wen, 
309 ;)  And  in  Jansen  v.  Ostrander,  (1  Cowen,  670,)  it  was  held  that  the  rights  and  liabili* 
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may  not  appear  on  the  face  of  tbe  pleadingSt  the  defendant  may  afaflhiaMelf 
of  it,  either  by  plea  in  abatement  («),  or  aa  a  ground  of  nonauit  on  tbe  trial«  as 
a  variance  upon  non  est  factum^  if  the  action  be  upon  a  specialty,  or  if  it  be 
upon  any  other  contract,  upon  the  plea  of  the  general  issue  (ar)  (23).  When 
the  ^objection  appears  on  the  face  of  the  pleadings,  it  is  sometimes  advisable 
to  demur,  in  order  to  obtain  costs,  as  each  party  pays  his  own  costs  when  the 
judgment  is  arrested  (y)  (24). 

Where  the  action  is  upon  a  deed,  and  only  one  of  the  covenantees  improp- 
erly sues,  the  defendant  may  also  avail  himself  of  the  nonjoinder,  by  praying 
oyer  of  the  deed,  and  setting  it  out,  and  then  demurring  generally  to  the  dec- 
laration (2). 

If  there  be  a  legal  ground  for  omitting.to  use  the  name  of  one  of  several 
covenantees  as  a  plaintiff,  as  his  death,  &c.,  it  is  necessary  to  show  such  ex« 
cuae  for  the  nonjoinder  in  the  declaration,  and  to  declare  as  surviving  part- 
ner (a). 

There  are  various  acts  of  parliament  which,  without  incorporating  certain 
bodies  of  individuals,  &c.,  enable  them  to  sue,  and  entitle  others  to  sue  theni« 
in  tbe  names  of  their  clerks,  treasurers,  &c*  for  the  time  being.  Thus,  by  the 
General  Turnpike  Act  (6),  the  trustees  and  commissioners  of  any  turnpike 
road  may  sue  and  be  sued  in  the  name  of  one  of  the  trustees,  or  of  their  clerk 
or  clerks  for  the  time  beingf  that  is,  at  the  time  the  action  is  brought  (c)«  •  the 


(tt)  Com.  Dig.  "  Abatement,'*  E.  18.  See 
forms  of  plea  and  replication  and  points,  Da- 
vies  V,  Evans,  6  Car.  &  P.  619. 

(x)  1  Saund.  154,  n.  1,  991  f.g.;  S  Strm. 
830  ;  8  StarlT.  484.     The  good  sense  of  this 
rule,  (which,  as  we  shall  see  hereafter,  does 
not   prevail    in    the  case  of  plaintiffs    in 
tort$t  or  of  several  definiantt),  has   been 
questioned ;   but  it  is  admitted  to  prevail. 
See  1  Saund.  891  f.  g. ;   1  B.  &  P.  73 ;  6  T. 
R.  770  j  8  Stark.  484.    In  the  case  of  co-ea> 
eeuiffrSf  the  objection  can  only  be  taken  ad- 
vantage of  by  a  plea  in  abatemen*,  I  Saund.  / 
891  g. ;  3  T.  R.  558 ;   1  Chiu  Rep.  71.      As  J 
the  omUsion  of  a  party  is  said  to  be   noj 
ground  of  nonsuit  in   an  action  in  form  ext 
delicto,  (sees  T.  R.  770;  3  East,  68,  ace. 
$ed  quare,  see  8  New  Rep.  365,  454;  18 
East,  94,  454),  it  appears  to   be  advisable 
where  there  is  a  doubt  as  to  the  number  of 
persons  to  be  made  plaintiffs,  and  when  the 
declaration  may  be  m  case,  to  adopt  that 
form  of  action.     So  many  instances  occur  in 
which  a  cause  is  defeated  by  the  accidental 
noHJoindcr  or  misjoinder  of  the  plaintiff,  that 


it  is  perhaps  to  be  regretted  that  no  legisla- 
tive provision  has  been  made  upon  the  sub* 
ject,  analogous  to  the  enactment  in  the  7 
Geo.  4,  c  64,  s.  14,  respecting  indictmmia^ 
■eepMt,  14,  note  (g).  However,  in  modern 
practice,  the  deetrim  rf  emendment  has  been, 
ID  some  instances,  usefully  applied  to  remo* 
dy  or  mitigate  the  evil,  as  orders  have  beea 
made  to  strike  out  the  name  of  one  of  the 
plaintiiTs  io  a  late  stage  of  the  proceediiiga, 
where  otherwise,  the  statute  of  limitation 
would  bar  a  fresh  action :  and  in  Fox  «.  Cli£» 
ton  and  others,  C.  P.  Nor.  1829,  an  order 
was  made  just  before  the  tria],that  «om<  ^tke 
defendantM'  uemes  be  alrnck  ouL  The  action 
was  in  aafumpsiL  See  the  present  practice 
as  to  amendments  of  writ,  3  Cbitty's  Gen, 
Prac.  173,  174. 

(y)   Cowp.407. 

(x)   1  Saund.  154  a,  note. 

(a)  4  B.&  Aid.  374:  8  Saund.  181,  n.  1, 
{  8  Johns.  Rep.  34.  } 

(6)  3  Geo.  4,  c.  126, 6,  74. 

(e)  1  R.  &  M.  214.     Whitmore  v.  Wilks, 
1  M.  &  Malk.  828,  883. 


ties  of  these  quaei  corporations,  whether  they  arise  from  torts  or  contracts,  and  whether 
the  latter  be  simple  or  by  specialty,  pass  to  their  successors  in  office.  In  Jansen  r.  Ostran- 
der,  the  action  was  brought  by  Janson  as  supervisor  of  Ringslon,  in  hU  own  name,  upon 
a  collector's  bond  given  to  Gaasbeck.  his  predecessor  in  office,  and  the  action  was  sustain- 
ed :  and  this  upon  the  principle  that  all  the  rights  of  his  predecessor  have  devolved  by 
law  upon  him.  The  decision  in  that  case  was  considered  sound,  Armine  «.  Spencer,  4 
Wend.  Rep.  408. 

(83)  Baker  V.  Jewell,  6  Mass.  Rep  460  Converse  r.  Symmcs,  10  ib.  379.  Ziele  et 
al.  V.  Campbell's  Ex'rs,  8  J.  C.  384.  Brown  v.  Belches,  1  Wabh.  Rep.  9.  15  Johns. 
Rep.  488.  Dob  et  al.  v.  Halsey,  16  Johns.  Rep.  34.  Robertson  v.  Smith  et  al.,  10  Johns, 
Rap.  459.    Wilson  «.  Wallace,  8  S.  &  R.  53. 

(84)  Puigburn  v.  Ramsey,  11  JohnSi  Rep.  141. 


IN   FORM   EX   CONTRACTU. — ^PLAINTIFFS.  It) 

West  India  Doek{d)f  the  London  Dock(6),  and  some  Insurance  eompa-    i*  rLinr* 


Tirrs. 


ntes  (/)  may  sue  or  be  sued  in  the  names  of  their  treasurers  or  clerks  (g)^ 
The  7  &  8  Geo.  4,  c.  36,  s.  9,  enables  co-partqers,  a#  bankerSf  carrying  on     "Wben 
basiness  as  such  under  the  provisions  of  that  act,  to  sue  and  adopt  proceed- 
ings at  law  and  in  equity,  and  in  bankruptcy,  in  the  name  of  any  one  of  their  pnlh 
He  ^ffieers^  nominated  as  therein  mentioned,  for  the  time  being  (h). 

*It  should  be  observedy  that  wheve  trustees,  clerks,  or  treasurers,  S(c.  sue  [  *10  } 
or  are  sued  in  their  official  characters  by  virtue  of  an  act  of  parliament,  the 
cause  of  action  should,  in  the  pleadings,  be  stated  to  have  accrued  to  ov 
against  the  principals  or  company  of  individuais  whom  they,  for  this  purpose, 
represent  (t )•  If,  however,  the  statute  provide  not  only  that  these  parties  shall 
be  the  nominal  plaintifis,  but  abo  that  the  cause  of  action  shall  b^  vested  t7| 
ikem  in  trusty  they  should  then  declare  accordingly. 

Where  a  party  with  whom  a  bond,  simple  contract,  or  other  mere  personal  3d]y. 
contract  was  made,  has  assigned  his  interest  therein  to  a  third  person,  the  lat-  ^i^^-jl 
ter  cannott  in  general,  sue  in  his  own  name,  the  interest  in,  and  remedy  upon,  the  con* 
personal  contracts  being  choses  in  action^  which  are  not,  in  general,  assignable  ^^^  ^^ 
at  law  (25),  so  as  to  give  the  assignee  a  right  of  action  in  his  own  naniei  but  Hpiedf 

(d)  39  Geo.  3,  c  Ixix,  g,  18i.  ion  extends  to  all  joint^etoek  cumpmiu  and 

(e)  39  &  40  QeOf  3,  c.  xlvii,  s.  150.  trtuteet^  7  Qeo,  4,  c.  64,  a.   14,    The  same 
(/)  53  Geo.  3,  c.  ccxvi. ;  3  B.  &C.  178  ;    etatufe,  8.   15,  also  provides  that  property, 

and  see  4  B.  &  C.  962 ;  7  D.  &  R.  376,  S.  C.  whether  real  or  personal,  belonging  to  any 

ig)  As  to  actions  by  Friendly  Soeietiesj  county,  riding,  or  division,  may,  in  such  in- 

eee  10  Geo.  4,  c  56,  s,  81,    And  by  the  dictment,  be  stated  to  belong  to  the  inhabi- 

sutota  57  Geo,  3,  c.  130,  s.  8,  actions  by  ants  of  such  county,  riding  or  division,  with« 

and  against  the  trustees  of  Savings'  Banks  out  specifying  the  names  of  such  inhabit* 

are  permitted,  in  matters  relating  to  such  ants;  and  by  s.  16,  that  property  belonging 

banks.     Ovenetrs  of  the  poor  for  the  time  to  any  paritfh  township,  or  hamlet,  may  b§ 

being  may,  by  that  descripiion,'sue  on  BaS'  stated  to  belong  to  the  overseers  of  the  poqir 

tsrdy  Bonds,  and  other  securities  of  that  na*  for  the  time  being  of  such  parish,  township, 

ti^re,  54  Geo.  3,  c.  170,  s.    8;  see  also  59  or  hamlet,  without  specify mg  the  i|ames|  of 

Qao.  3,  c  IS,  8.   17,  as  so  actions,  &c.  by  all  or  any  of  suph  oyerseprs  2  and  by  s.  17^ 

pfanrchwardens  and  overseers,  with  regard  to  that  property  under  tumpikt  trusts  may  be 

parish  lands'and  buildings,  and  the  assisunt  stated  to  belong  to  the  trustees,  or  commis? 

overseer's  bond ;  see  2D.  &  R.  708.    As  to  sioners  of  the  road,  without  specifying  theif 

suits  by  societies  or  partnerships  in  Jr^Zand,  names;  and  by  s.  18,  that  property  under 

see  $  Geo.  4,  c.  73;   6  G.  4,  c.  42,  s.  10 ;  and  the  commissioners  of  ttwert  may  be  stated 

ScoUamd,  iS  G.  4,  c.  131.    Where  goods  «<o«  to  belong  to  the  commissioners  having  tl)e 

leit  are  the  property  of  ;iartner«  or  I'ain^oi^nr  management  of  it,  without  specifying  their 

er«,  they  may  be  described,  in  an  indUtrnttd  names.     But  it  is  observable,  that  these  pro- 

pr  informatWH  fur  a  Jelony  or  miMdemeanorj  visions  in  the  7  Geo.  4,  do  not  extend  to  th^ 

as  the  gooids  and  chattels  of  any  one  or  more  pleadings  in  a  eivU  proceeding. 

of  the  partntri  or  joint  owners,  and  another  or  (A)  See  the  statute  and  decibiops,  pl^it,  014 

other,  as  the  case  n)ay  be,  and  this  provis-  Bills,  8  ed.  72  to  77. 

(25)  { In  Pennsylvania,  by  the  act  of  28th  May,  1715,  (1  Sm.  Laws,  90,)  all  bonds, 
specialtiee,  and  notes  in  writing,  made  or  to  be  made,  and  signed  by  any  person  or  persons, 
whereby  such  person  or  {persons  is  or  are  obliged  or  doth  or  shall  promise  to  pay  to  any 
other  person  or  persons,  his,  her  or  their  order,  or  assigns,  (See  Aldricks  v.  Iliggins,  1$ 
Serg,.  K  Ravrle,  212,)  any  sum  or  sums  of  money  mentioned  in  such  bonds,  specialties,  note 
or  notes,  may,  by  the  person  x>r  persons  to  whom  the  same  is  or  are  made  payable,  be 
assigned,  indorsed  and  made  over  to  such  person  or  persons  as  shill  think  fit  to  accept 
thereof.  The  persQn  or  persons  to  whoni  such  bonds,  specialties  or  notes  are  or  shall  be 
assigned,  indorsed,  or  made  over,  their  factors,  agents,  exeeutors,  ov  assign^,  may  at  his, 
her  or  their  pleasure  again  assign,  indorse,  and  make  over  the  same,  and  so  totie^  quoties^ 
7ha  assignees  of  bonds,  specialties  and  nbtes,  are  authorized  to  sue  in  their  own  names  ; 
and  it  is  provided,  that  it  shall  not  be  in  the  power  of  the  assignors  after  assignment,  tq 

YoL,  |.  ^ 


W  OF   THE    PARTIES    TO    ACTIONS. 

I.  PLAIN-  he  must  proceed  in  that  of  the  assignor  ^26),  or  if  he  be  dead*  in  the  name  of 

'     his  personal  representative  {k)  (27).     Upon  this  principle  it  was  held,  that  al- 

3.  When    though  the  Scotch  Bankrupt  Act  (I)  vests  in  the  trustee  for  behoof  of  the  cred* 
ftif  tied.    '  ^^^^  ^^  estate  and  effects  of  the  bankrupt,  so  far  as  may  be  consistent  with  the 
laws  of  other  countries,  when  the  effects  are  out  of  Scotland,  yet  the  trustee 
[  *17  ]    cannot  sue  in  his  own  name  for  a  chose  in  action  *which  was  vested    in  the 
bankrupt,  the  statute  contmnkig  no  words  giving  to  the  plaintiff  a  right  of 
Butt  (m).     And  in  the  common  cose  of  a  composition  deed,  the  trustees  caa 
only  sue  in  the  name  of  the  original  creditor  in  whom  the  legal  interest  in  the 
contract  still  remains.     Where  the  assignor  of  the  chose  in  action  has  become 
bankrupt,  the  action  must  be  in  his  own  name,  and  not  in  the  name  of  the  ft»> 
aignee  of  such  bankrupt,  because  the  assignee  of  a  bankrupt  can  only  sue 
upon  contracts  in  which  the  bankrupt  was  beneficially  interested  (n);  and  if 
afler  a  charter-party  the  owner  assigns,  and  then  become  bankrupt,  he  should 
sue  (o).     If,  however,  an  express  promise  or  contract  to  pay  the  debt,  or  per* 
form  the  contract,  be  made  to  the  assignee  of  the  chose  in  action^  in  consider- 
ation of  forbearance,  or  in  respect  of  any  other  new  consideration,  such  assign- 
ee may  proceed  in  his  own  name,  declaring  upon  such  promise  and  new  con- 
sideration {p)  (23). 
By   Sue-        There  are  many  instances,  in  which,  by  express  legislative  provision,  the 
cessor,  &c.  assignee  of  a  chose  in  action  may  sue  in  his  own  name  to  enforce  the  recovery 

(k)  to  East,  281  ;  4  T.  U.  340;  1    East,  (/)  54  Geo.  3,  e.  137. 

104  J  3  Wils.27;   I  Saimd.  210,   153,  154;  {m)  6  M.  &  &.  126;  4  D.  &  R.  6^9. 

8  Moore,  186  ;  13  East,  73  ;   16  East,  36  ;  (n)    3  B  &  P.  40  ;  IT.  R.  619  ;  3  B.  & 

8   B.  &,  C.  395.     But  a  revived  corporation  A.  697.     The  executor  of  the  assignor  must 

mny  sue  on  a  bond  given  to  the  old  corpora-  sue  it' the  assignor  be  dead,  2  Moore,  t84. 

lion,  3  Bur.  1872,  1873;  3  Lev.  273.     As  to  (o)     10   East,   279;    2   Taunt.    407;    1 

a  churchwarden  suing,  see  2  Hen.  Bla.  559.  Marsh.  246. 

A  chose  inaction  may  be  assigned  by  parol,  (p)   1  Sauod.  210,  n.  1 ;  8  T.  R.  595;  4 

4  T.  R»  690 ;  4  Tautit.  326.  Bur.  &  Cres.  525. 


release,  &c  The  assignment  of  bonds  or  specialties  must  be  ''under  hand  and  seal  before 
two  or  more  credible  witnesses."  Sec  a  precedent  of  a  declaration  in  d«bt  on  a  bond  by 
ihe  assignee.  Read's  Plead.  Ass.  251.  } 

(96)  I  See  10  Serg.  U  Ruwle,  320^  321.  But  the  case  there  p«t,  of  the  bond  informally 
asttigned,  is  entire'y  inconsistent  wiih  the  principle  stated  in  the  text,  and  seems  to  be 
fouLded  upon  Fenner  v,  Meares.  }  Vide  Crocker  et  u*.  r.  Whitney,  10  Mass.  Rep.  319. 
Where  a  person  receives  sccuriiies  from  A.  to  dispose  of  the  money  to  be  received  thereon^ 
to  certain  specified  purpciscs,  and  to  hold  the  balance  subjccl  to  the  order  of  A.  and  iho^ 
trust  is  accepicd,  the  assignee  of  the  balance  may  maintain  an  action,  for  money  had  and 
received,  against  the  trustee,  the  acceptance  of  tr.c  trust  being  equivalent  to  an  express 
promise  to  the  person,  to  wh^m  A.  should  direct  the  money,  when  receiycd,  to  pe  paid, 
Weston  V.  Barker,  12  Johns.  Rep.  276.  Et  vide  Ncilson  ».  Blight,  I  Johns.  Cas.  235, 
Crocker  v.  Whitney,  ubi  *«/». 

(27)  Tlio  indorsee  of  a  promissory  note  given  in  Connectieoti  where  promrssory  notes 
are  not  negotiable,  may,  in  the  stale  of  New  York,  maintain  an  action  in  his  own  name 
against  the  maker;  for  the  lex  loci  eontractiia  does  not  govern  as  to  the  mode  of  enforcing; 
the  contract.     Lodge  v.  Phelps,  1  Johns.  Cas.  139;    2  Caines'  Cas.  in  errors  321. 

j[28)  In  Bogffs  9.  Ingraham,  3  Dall.  505,  2  Yeatcs,  487,  it  was  held  that  the  assignee  of  a 
atock  contract  m  the  following  words,  "On  the  18th  of  April,  1792,  I  promise  to  receive 
from  Joseph  Bog^s,  or  order,  ten  thousand  dollars,  six  per  cent.,  and  pay  him  forihc  savne, 
at  the  rate  of  twenty-three  shillings  and  seven  pence  three  fourths  per  pound,"  could  main- 
tain an  action  in  his  own  name,  without  any  new  consideration  or  promise  made  to  the  as^ 
aignee.  ThCiCOUPt  founded  their  opinion  upon  Fenner  v.  Meares,  2  W.Bl.  1269.  ^2  Yeatea, 
492);  but  that  xrase  has  often  been  doubled,  l>oih  in  England  and  in  this  country;  (I 
East,  104.  432;  14  East,  687  n.  (a);  12  East,  582;  5  Wend.  R.  203.)  and  the  only 
ground  upon  which  either  Fenner  r.  Meares,  or  Boggs  «.  Ingraham,  can  be  sustained  at  all 
ia,  that  the  determination  having  been  made  according  to  equity  and  good  conscience,  the 
pourt  would  not,  upon  a  motion  for  a  new  trial,  disturb  ihe  verdict.' 
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vt  the  demand*     Tbe  operation  of  the  bankrupt  and  insolvent  acta  is  to  Ihis   >•  'Li^nr* 
eflect  (9);  and  by  vartous   statutes  the  assignee  of  a  bail  bond  (r),  replevin      ^!!Z!* 
bond  (#),  an  India  bond  (/)« or  a  judgment  bj  confession  in  Ireland  (ti),  or  a  pro-   3*  When 
ndasorj  DOte(o)(29),  may  sue  in  his  own  name ;  and  the  avowant  may  join  with  asSenS. 
a  party  making  cognizance  in  an  action  on  the  replevin  bond  (x).     The  reme- 
dy upon  a  bcuiardy  bond^  or  other  security  given  to  a  parish  or  district,  as  an 
OMleninily  against  tbe  expenses  to  be  incurred  by  reason  of  the  birth  or  support 
of  a  bastard  chilJ,  is  vested  ^*  in  the  overseers  of  the  poor  for  the  time  being," 
and  in  tbeir  names  only  can  the  action  be  brought  (t/).     And  a  voluntary  bond 
conditicned  for  the  payment  of  a  weekly  sum  for  the  support  of  a  bastard 
<^d,  though  not  strictly  a  bastardy  bond,  may  yet  be  sued  upon  by  a  succeed- 
ing overseer  {2).     The  acts  for  the  encouragement  and  protection  of  Friendly 
Societies,  enable  them  to  sue  in  the  names  of  their  *'  treasurers  or  trustees 
for  tbe  time  being ;"  and  as  the  right  or  cause  of  action  4s  vested  by  tbe  stat- 
utes in  anch  treasurers  *or  trustees,  (for  the  use  and  benefit  of  the  society),    [  *18  3 
4hey  must  necessarily  be  the  plaintiffs  (a). 

By  the  custom  of  merchants,  the  assignee  or  transferee  of  a  bill  of  exchange 
or  cheque  on  a  banker,  may  sue  thereon  in  his  own  name  (30)« 

iq)  P«9l,  2a,  »6.  Ttt)  3  Taunt.  82. 

(r)  4  Ann.  c  16,  s.  20.  (0)  3  &  4  Ann.  c  9,  s.  1« 

(f)  1 1  Geo.  8,  c  19,  8.  :i3 ;  1  B.  &  P.  381,        (x)  J9nte,  9,  note  (g). 
1L  (a) ;  3  Mao.  &  SeL  180.  (y)  54  Geo.  3,  c  1 70,  s.  8  ^  3  Mcore,  21 ; 


(I)  51  Geo.  3,  c.  64,  8.  4 ;  see  13  East,  8  Taunt.  691.  S.  C 
509.  But  not  the  assignee  of  an  India  eor-  (z)  7  Bingh.  477. 
tifieate,  16  Yes.  443.  {a)  \  0  Geo.  4,  c  56,  s.  21. 


(i9)  Tbe  defendant  cannot  defeat  the  suit  by  showing  a  want  of  interest  in  the  nominal 
pbintiff.  Alflop  V.  Caines,  10  J.  R.  400.  Raymond  v.  Johnson,  10  ib.  488.  Where  three 
adjoiomg  towns  on  a  liver  are  by  statute  authorized  to  regulate  the  times  of  takiag  fish, 
Aiid  alao  to  sell  the  right  within  such  towns  ;  and  two  of  the  towns  having  sold  tbeir  inter* 
«8t  to  the  third  ;  hdd,  that  the  latter  might  sue  an  action  to  recover  the  purchase  money, 
flhe  having  transferred  her  interest  in  the  fishery.     Watertown  o.  White,  13  Mass.  R.  477. 

(30)  Where  a  banking  corporation  accepts  a  check  of  a  third  person  for  part  of  the 
«iBoant  of  a  note  falling  due,  and  also  takes  a  «ew  note  for  the  balancci  at  the  same  time 
delivering  up  the  old  note ;  held,  that  in  ease  the  check  is  dishonored,  an  action  woald  lie 
«D  the  old  note  against  the  maker.  Olcott  o.  Raihbone,  5  Wend.  R.  490..  60  when  a 
credicnr  receives  a  note  or  check  for  his  debt,  nnd  gives  a  receipt  in  full,  he  is  not  concluded 
bf  his  receipt,  ib.  1  Cowen,  290.  9  J«  R.  31j9.  Nothing  is  considered  as  an  actual  pay- 
aent  which  is  not  in  truth  such,  unless  there  be  an  express  agreement  that  something  short 
of  a  payment  shall  be  taken  In  lieo  of  iL  The  case  of  Kean  v.  Dufresne,  3  S.  &  R.  233, 
was  thus.  Dafresne  held  a  note  against  Kean  and  Foster,  who  were  partners.  Subse- 
qoent  to  the  dissolution  of  the  partnership,  Kean  gave  his  own  note  for  one  of  the  firm. 
Dafresne  goC  Kean*s  note  discounted,  and  applied  the  avails  to  the  company's  note.  Held^ 
thai  Dafresne  might  maintain  aetioa  on  the  note  of  the  firm  ;  the  note  of  fCean  being  dis- 
iMMored.  In  that  case,  however,  it  did  not  appear  tihat  the  old  note  had  been  given  up. 
And  Chancellor  Loughborough,  in  ex  parte  Backley,  7  Vesey,  jun.  597,  seems  to  consider 
thai  an  important  circumstance.  But  this  circumstance  is  not  decisive.  It  is  but  matter 
of  evidence  (s  show  the  nature  of  the  transaction  and  the  intention  of  tbe  parties.  Olcott 
ss,Ratbbone,  i  Wend.  R.  490. 

Where,  however,  the  action  was  sued  in  the  name  of  the  cashier,  and  there  was  no  eri- 
denes  that  the  note  had  been  transferred  to  him,  or  that  the  suit  was  instituted  in  his  name 
by  the  direction  of  the  bank,  it  was  decided  that  he  was  not  entitled  to  recover.  The 
owner  of  a  promissory  note  indorsed  in  blank  can  make  whom  he  pleases  the  holder  of  it 
withool  divesting  himself  of  all  interest  in  it,  and  a  suit  may  be  sustained  in  the  name  of 
sseb  bolder ;  but  the  bare  using  of  a  person's  name  as  plaintiff  does  not  make  him  a  holder 
or  assignee.    The  cashier  had  the  custody,  but  the  bank  had  the  legal  possession,    lb. 

The  holder  of  a  note  payable  to  bearer,,  or  of  a  note  payable  to  order,  and  indorsed  by 
the  payee  to  him  or  in  blank,  may  sustain  a  count  for  money  had  and  received  by  proof  of 
note,  12  J.  R.  90j  4  Pick.  431  ;  but  if  a  plaintiff  cannot  recover  00  the  note  as  bemr-^ 
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k.  viAiM-       j^n  ei^pti^lh  to  the  rule«  that  a  debt  or  choBe  in  actum  cannot  be  aaeigned 
»      at  law,  arises  in  the  following  case,  put  by  Buller,  J.,  in  Tailoek  ?.  Hat^ 

3.  When  ri»(h)  :  ^'  Suppose  A.  owes  B.  iSlOO,  and  B.  owes  C.  iSlOO,  and  the  three 
interest  as-         ^  '  ^'^ 

•'^      *         {h)  %  T.  R.  ISO  I  Israel  v,  Douglas,  Hen.    166  j  8  Id.  395  j  see  Cbitty,  jun.  on  contract*, 
bla.   S39;  see  also  3  B.  &  C.  855;  4  Id.     184. 


^  or  Mitt  for  the  want  of  title  or  authority  to  sue  in  his  o#n  name,  he  cannot  recover  on 
the  tomtnon  counts.     Olcott  t.  Rathbone,  5  Wend^  R.  490. 

A  note  was  made  payable  at  a  bank  for  the  purpose  of  being  discounted  to  pay  a  spe- 
cific debt,  and  the  debtor  procures  a  person  to  sign  said  note  as  surety  ;  and  he  signs  '*  A. 
B.  suroty  ;"  and  the  bank  not  discounting  the  note,  tlie  creditor  for  whose  benefit  the  bom 
Was  made,  may  maintain  an  action  upon  such  in  the  name  of  the  bank — the  latter  asseoU 
ingto  such  use  being  made  of  the  note.  Utica  Bank  v.  Granson,  10  Wend.  R.  314.  The 
maker  of  the  note  thus  signing,  by  operation  of  the  law  merchant,  engages  to  pay  the 
note,  without  any  restriction  as  to  the  design  or  object  for  which  it  is  made^  lb.  in  sucb 
^si6,  the  holder  tteed  not  show  s\)ch  a  consideration  as  is  required  where  the  note  is  wrong*- 
laHy  |rat  In  circulation.  Where  the  object  of  the  making  fads,  and  it  iBsent  into  the  world 
by  fraud,  the  bolder  in  such  a  case  must  show  not  only  a  valuable  consideration^  but  that 
h«  took  the  paper  in  the  usual  course  of  business.  3  Kent's  Com.  84.  SO  J.  R.  63^.  A 
itonsideration  which  would  be  valid  between  him  and  the  person  from  whom  he  received  it, 
might  not  be  sufficient  in  such  a  case  against  the  maker.  These  cases  turn  upon  commer- 
cial principles,  peculiar  to  negotiable  paper,  and  are  to  be  governed  by  the  somewhat  anal- 
ogous doctrine  relating  to  the  liability  of  sureties  and  guarantors  simply  as  sucb-  Utiea 
Bank  v.  Granson,  10  Wend.  Rep^  314. 

An  action  on  a  note,  payable  to  bearer,  or  indorsed  in  blank,  may  be  maintained  in  th* 
name  of  any  person,  without  being  required  to  show  that  he  has  an  interest  in  it,  unless  he 

fains  the  possession  of  the  note  under  suspicious  circumstances.  Ogilby  «.  Wallace,  8 
Jail's  R.  553.  Thus,  where  the  note  was  payable  to  order,  and  the  plaintiff  ol  record 
V^  a  fictitious  person  who  was  non-suited  at  the  trial ;  the  note  being  the  property  of  a 
real  party  whose  name  was  disclosed.  The  court,  however,  directed  the  non-suit  to  be  set 
aside,  that  the  questions  of  fact  in  respect  to  the  possession  and  prosecution  of  the  note, 
might  be  submitted  to  a  jury. 

Wllere  the  defendant  was  the  payee  of  a  promissory  note,  and  indorsed  it  to  the  plain- 
tiff', who  indorssod  it  to  a  bank.  The  note  being  protested,  the  defendant  paid  a  part,  and 
promised  to  pay  the  balance ;  but  not  paying,  he  was  sued  as  indorser  and  recovered  ft 
judgment  for  the  balance  due.  Afterwards  the  defendant  paid  380  dollars,  and  tliey  held 
the  note  which  had  not  been  fully  paid.  The  plaintiff  sued  the  defendant  as  indorser  in 
the  usual  form  ;  and  also  for  money  paid,  &c.  It  was  decided  that  the  plaintiff  was  not 
^entitled  to  maintain  bis  action  as  it  had  not  been  fully  paid,  and  was  the  property  of  the 
bank  ;  but  that  he  might  recover  the  380  dollars  as  money  paid  for  the  defendant.  Butler 
%9L  Wright,  20  Johns.  Kep.  367. 

Where  a  note  was  indorsed  by  the  defendant  for  the  accommodation  of  the  makers,  who 
befol%  the  note  was  negotiated  become  insolvent,  and  the  defendant  requested  them  not  to 
part  wiAi  the  note,  and  they  promised  not  to  negotiate  it.  Afterwards,  it  was  passed  to 
the  plaintiff,  who  had  notice  of  all  facts.  In  an  action  on  the  note  against  the  indorser, 
held,  that  tlie  f^aintifis  were  not  entitled  to  maintain  their  action.  Skelding  v.  Warren,  15 
Johns.  Rep.  870. 

An  indorsee  of  a  f^romissory  note,  which  is  made  payable  to  bearer,  may  maintain  an 
aetion  against  the  heirs,  &t.  of  the  maker,  though  the  note  was  indorsed  after  the  death  of 
the  maker,  under  the  act  I  R.  L.  316.    Parsons  v.  Parsons,  5  Cowen,  476. 

A.  was  the  holder  of  a  note  and  passed  it  to  B.  as  collateral  security  for  the  payment  of 
a  debt  due  to  tire  latter ;  and  the  note  being  deposited  in  a  bank  for  collection,  the  latter 
having  neglected  to  giVe  notice  of  the  non-payment  to  the -indorsers,  held,  that  A.  might 
maintain  an  action  against  the  batiV)  althcvigh  u  appeared  he  had  assigned  his  interest  in 
the  note  to  third  persons.  The  piaintiif  was  the  party  injured,  and  he  is  entitled  to  the 
vemedy  which  the  law  affords.    M'Kinster  0.  Bank  of  Utica,  9  Wend.  Rep.  46. 

W^eretmote  has  effected  the  substantial  purpose  for  which  it  was  designed  by  the 

p'aYtle^  SM  accommodation  indorser  cannot  object  that  it  was  not  eSTeeted  in  tlie  precise 

manner  cdtitemplated  at  the  time  of  its  creation.    Upon  that  principle,  tlie  teases  of  Powell 

«.  Waters,    17  Jobtis.  Rep.  176,   The  Bank  of  Chenango  v.  Hyde  et  a1.,  4  Cowen,  567, 

and  The  Bank  of  Rutland  v.  Buck,  4  Wend.  Rep.  66,  wore  decided.    See  also  2  GalU 

1133 ;  Payson  p.  Coolidge^  2  Wheat.  66.    But  where  a  note  has  been  diverted  from  its 

t>riginal  destination,  and  fraiidulentiy  put  in  circulation  by  the  maker  or  his  agent,  the 

holder  cannot  recover  upon  it  aeainst  an  accommodation  indorser,  whithout  showing  that 

he  received  it  in  good  faith,  in  the  ordinary  course  of  trade,  and  paid  for  it  a  valuable  eon* 

"tideration.    Woodhull  v.   Holmes,  10  Johns.   Rep.  931.    Skelding  et  al. «.  Warren,   15 

Johns.  Rep.  S70.     Brown  «.  Taber,5  Wend.  Rep.  566.    Vailett  v.  Parker,  6  lb.  615.    la 


perty. 
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neet,  and  it  is  agreed  between  them  tiial  A.  shall  pay  C.  ih/e  £100«  B.'8  debt  I*  ^L^Hf^ 
M  extiogaished,  and  C.  may  recover  that  sum  against  A."    In  such  caae  an      .....^ 
expfess  agreement  between  all  the  parties  that  A.  i^ould  become  C.'s  debtor   ^*  When 
CDstead  of  B.  must  be  proved  (c);  and  it  must  appear  that  A.'s  debt  to  B.  was  \^n^ 
ascertained  and  fixed  (d). 

The  common  law  confers  on  the  grantee  of  the  reversion  of  an  estate^  an  ^^\^  ^'^ 
atelida  in  his  own  name  upon  such  implied  covenants,  or  covenants  tf>  law^  aa 
are  annexed  to,  and  which  run  with,  the  reversion  :  as  upon  the  redd«nd«in>  or 
word  **  demise,'*  contained  in  the  lease  (c)  (31).  But  at  common  law  none 
hut  parties  or  privies  to  express  covenants,  as  the  parties  or  their  heirs  or  devi* 
sees  (y^,  could  sue  thereon,  the  privity  of  contract  being  in  such  case  want* 
ing ;  and  the  grantee  of  the  reversion  being  therefore  considered  as  a  mere 
stranger  (g-).  This  defect  was  remedied  by  the  statute,  32  Hen.  8.  c.  34.  s.  1, 
which  transfers  the  remedy  and  right  of  action  to  the  grantee,  against  the  les- 
aee  or  his  assigns :  although  the  grantee  be  not  named  in  &e  lease  {h)»    The 


5e)  4  Bk  &  (X  163 ;  see  8  B.  &  C.  402:  tioo  in  the  value  of  his  interest  which  may 

4}  8  B.  &.  C.  395.  arise  from  the  breach  of  covenant.     See  3 

{e}  a  L«v.  806;   1  B.  fli  C.  4lO ;  3  D.  &  Lev.  130,  209,-  4  Bur.  2141 ;    Piatt  on  Cov. 

R.  670,  S.  C.  537.      Each  reversioner  will  recover  dam- 

(/)  As  to  action  by  heirs  nnd  devistes^  ages  commensurate  with  his  particular  inier- 

post,  IS  to  ta.  est ;  Holi,  Ni.  Pri.  Rep.  543  ;   1  Taunt.  19^* 

{g)  See  3  T.   R.  401 ;  Piatt  on  Cov.  527,  But  the  grantee  of  the  reversion  of  part  of 

S3I  ;  Bac.  Ab.  Covenant,  E.  Debt,  C. ;  Com.  tlie  premises  cannot  maintain  ejectment  upon 

E)]^.  Covenant,  &  3.  a  condition  broken,  5  Co  55  b. ;  2  B.  &  A. 

<^  T«  Raya».   80;  Piatt  on  Cov.    534.  109  ;     The  reason  is,  that  a  condsiioii  isaiv 

^here  i%ere  is  a  further  reversion,  the  sec-  lire  and  indivisible. 
Qod  revarsioBer  may  alee  «ue  for  the  dimtnu- 

Coddif^too  s.  Bay,  20  Jobnsw  Rep  637,  the  English  cases  upon  this  branch  of  the  law  arc 
very  fiilly  and  ably  reviewed.  In  that  case  judge  Spencer  says,  **  I  understand  by  the 
anal  eoorae  of  trade,  not  that  the  bolder  shall  receive  the  bills  or  notes  thus  obtained  as 
secaricics  for  antecedent  debts,  but  that  he  shall  talce  them  in  his  business,  and  as 
payment  of  a  debt  contracted  at  the  time.''  Again,  "all  the  cases  cited  have  been 
decided  on  the  ground  that  the  notes  or  bills  were  taken  in  the  usual  course  of  trade,  and 
lor  a  present  consideration  paid.  Not  one  of  the  cases  is  like  the  present,  where  notes  or 
bills  thus  passed  were  received  in  security  of  an  antecedent  debt."  Judge  Woodworth 
»3rs,  **  in  every  case  it  appears  that  the  holder  gave  credit  to  the  paper,  received  it  in  the 
way  of  business,  and  gave  money  or  property  in  exchange."^"  Something  must  be  paid 
in  money  or  property,  or  some  subsisting  debt  sati&iied,  or  some  new  responsibility  incur- 
red, m  consequence  of  the  transfer  of  the  paper."  Viele,  Senator,  says,  "  though  an  in- 
■deninity  lor  prior  responsibilities  may  be  a  sufficient  consideration  for  some  purposes,  and 
between  parties,  &n.  yet  it  cannot  be  taken  as  sufficient  in  principle  to  bar  the  owner  of 
^is  title  by  a  fraudulent  transftr." 

<3I )  The  doctrine  that  a  covenant  of  warranty  runs  with  the  land,  and  enures  to  tba 
bereittrf"  the  assignee  of  the  covenantee,  who  may  bring  an  action  in  his  own  nanaa 
against  the  original  covenantor  for  the  breach  thereof,  is  not  questioned  or  denied.  Tl«a 
only  doubt  upon  this  point  was,  whether,  when  a  covenantee  conveys  with  warrantee,  Ms 
grantee,  apon  eviction,  could  sue  the  oiiginal  warrantor^  or  whether  his  remedy  wais  con* 
fined  to  his  immediate  covenant  of  indemnity.  The  latter  opinion  was  expressed  in  Kane 
e.  Sanger,  14  Johns.  Rep.  89;  but  the  whole  subject  was  fully  reviewed  and  considered  in 
Withy  V.  Mumford,  5  Cowen,  137,  where  the  broad  doctrine  that  the  assignee  may  main* 
tain  an  action  against  the  original  covenantor,  whether  the  immediate  conveyance  was 
with  or  wiihout  warranty,  was,  upon  a  consideration  and  a  review  of  all  the  cases,  fully 
csublisbed.  Coke  Litu'  384,  b,  385,  a.  4  Cruise's  Dig.  452,  S.  CroK.  Eliau  503.  Shep. 
Toodi.  198,   tit.  Warranty.    8  Mast.  Rep.  468.    Booth  «.  Sta«r,  1  Conn.  Repu  844. 

The  assignee  of  sueh  a  eovenant  is  not  affected  by  an]^  equities  existing  between  tha 
original  parties ;  thus,  where  premises  were  conveyed  subject  to  a  mortgage,  and  it  was 
agreed  at  the  time  of  the  conveyance  that  the  grantee  should  assume  the  payment  of  tha 
mortgage,  and  pay  to  the  grantor  only  the  difference  between  the  amount  thereof  and  the 
sum  agreed  on  as  the  consideration  of  the  conveyance,  and  that  the  covenants  of  warranty 
and  of  qaist  eojojrment  should  not  be  considered  to  extend  to  the  mortgage,  it  was  AdJd,  that 
MdLagreemeat  eoold  not  bo  aet  op  in  bar  to  an  action  brought  by  tha  assignee  of  the  eovo* 
aaatea  who  was  evicted  under  the  mortgage.    Suydam  o.  Jones,  10  Wend.  Rep*  180. 


^19  or  THS  PARTIES  TO  AGTIONA. 

h  *LAflr    statute  extends  *td  t&e  graiitee  or  surrenderee  of  the  reversion  of  a  copyholtl 
*     tenement  (t);  and  to  the  grantee  of  the  reversion  of  part  of  the  premises,  as 

3.  When     well  as  to  the  grantee  of  part  of  the  estate  of  reversion  {k)»     Aild  it  applies  td 

aAskoed.    ^®  grantee  of  a  reversion  of  a  lease  for  life  as  well  as  for  years  (/);  and 
where  a  tenant  for  life  makes  a  lease  in  pursuance  of  a  leasing  power,  the  re- 
mainder-man  is  considered  to  be  an  assignee  of  the  reversion  within  the  stat- 
ute (m).     But  it  does  not  relate  to  covenants  entered  into  in  a  conveyance  in 
fee  or  gift  in  tail  (n);  and  where  J.  B.  being  seised  in  fee  conveyed  to  the  de- 
fendant and  T.  J.  their  heirs  and  assigns,  to  the  use  that  J.  B.  his  heirs  and 
assigns,  might  have  and  take  to  his  use  a  rent  certain,  to  be  issuing  out  of  the 
premises,  and  subject  to  the  said  rent  to  the  use  of  the  defendant,  hi:}  heirs  and 
assigns ;  and  the  defendant  covenanted  with  J.  B.  his  heirs  and  assigns,  to  pay 
to  him,  his  heirs  and  assigns,  the  said  rent,  and  to  build  a  house  to  secure  it ; 
and  J.  B.  demised  the  rent  to  the  plaintiflffor  a  long  term  ;  it  was  held  that 
the  latter  could  not  sue  upon  the  covenants,  for  they  were  personal  to  J.  B. 
and  the  rent  was  reserved  out  of  the  original  estate,  and  there  was  neither  priv- 
ity of  contract  nor  privity  of  estate  (o)«     In  general,  in  order  to  enable  a  per- 
son to  sue  as  an  assignee^  he  ought  to  come  in  of  the  same  estate^  as  that  ia 
respect  of  which  the  covenant  was  made,  and  not  by  title  paramount  (p). 
And  if  a  person,  having  only  the  equitable  fee  in  freehold  or  copyhold,  grant 
a  lease  and  then  devise  the  equitable  fee  to  A.,  and  A.,  after  the  death  of  tes- 
tator, acquire  the  legal  estate  frodi  the  person  in  whom  it  was  vested  at  the 
time  of  the  lease  and  devise,  and  then  sell  and  convey  the  legal  estate  to  B., 
the  latter  could  not  sue  the  lessee  or  his  assignees,  because  he  takes  not  any 
legal  estate  from  the  lessor  (^). 

It  is  to  be  remembered  that  the  statute  has  no  effect  on  covenants  which 
are  collateral  to  and  do  not  run  loith  the  land.  Upon  such  covenants  the 
grantee  of  the  reversion  cannot  maintain  an  action  in  his  own  name  (r). 

After  the  grant  of  the  reversion,  the  grantor  cannot  sue  for  breaches  of  cov- 
enant subsequently  committed  by  the  lessee  or  hia  assigns  («),  but  his  remedy 

[  *20  ]  for  prior  breaches  *is  not  (like  the  remedy  by  distress)  destroyed  (/).  And  as 
a  chose  in  action  is  not  transferable  at  law,  the  remedy  for  breaches  of  cove- 
nant, which  occurred  before  the  grant  of  the  reversion,  must  necessarily  be  en- 
forced  in  the  name  of  the  grantor  (u)  (32).     And  rent  accrued  due  before  a 

(i)  Glover  «.  Cope,  3  Lev^  386 ;  Garth.  315  b.;  1  Saand.  241  a.  note  9,  5th  edit.  ;   1 

805;    3   M.  &  Sel.   386;    i   Saund.  24),  B.  &  C.  417;  2D.  &  R.  670,  S.  C.      The 

note  (a) ;  Piatt  on  Cov.  537.  assignee  of  a  mere  rtnl-chwge  is  not  within 

(A;)  2  B.  &  Aid.  105  ;  4  B.  &  C.  157,  158.  the  statute,  5  M.  &  Sel.  411.     A  covenant 

(<)  Go.  Liu  215  ;  Piatt,  535.  to  insure  a  house  within  the  weekly  bills  of 

(m)  3  M.  &Sel.  382.  mortality  runs  with  the  land,  5  B.  &  Aid.  I. 

(n)    Co.    Lit.    215;     Gro.    Eliz.     863;  See  the  judgment  of  the  Gourt  in  that  case 

Piatt.  535.  as  to  what  covenants  run  with  the  land,  1 

(o)  5  M.  &  Sel.  411.  B.  &  G.  410  ;  9  Id.  505 ;  1  Gromp.  &  J.  105. 

(;»)    See  Webb  e.  Russel,   3  T.  R.  393;         (s)  3  Lev.  154;  3  T.  R.  394,  arg-. 
Piatt  on  Gov.  341  ;  Go.  LiU  215.  (f)  Skin.  367 ;  Garth.  289  ;  12  Mod.  45  ; 

(g)  Seymour  r.  Franco,  7  Law  Journal,  2  Show.  133. 
part  2,  K.  B.,   page  18.     Whiiton  ».  Pea-        (h)  Cro.  Eliz.  863;  4M.  &  Set  56;  8 

cock,  special  case,  June,  1835,  in  G.  P.  argu-  Taunt.  227 ;  2  Moore,  164,  S.  G.     But  for 

ed  by  Mr.  Goote  and  Wightman.  Sherman,  00  much  of  the  breach  as  continues  after  the 

Attorney.     Author's  MS.  assignment  the  grantee  may  sue,   Maseal*» 

(r)  6  Co,  17,  Spencer^ s    Case;  Gf>.  Lit.  ca«e,  Mo.  242 ;   1  Leon.  62,  S.  G. 

(32)  Greenby  &  Kellogg  o.  Wilcocks,  2  Johns.  Rep.  1.  Bickford  o.  Page,  2  Mass.  Rep. 
455.    Marfton  9.  HobbSy  l^Moss.  Rep.  439.    {Ghapman  v.  Holmes,  5  Halat.  Rep.  20. 
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coovejance  of  Che  reversion,  will  not  pass  to  the  grantect  hut  is  at  law  as  »•  flaim- 

weJlasin  equity  severed  from  the  inheritance  (a?).  * 

Tlie  statute  32  Hen.  8,  refers  only  to  the  remedies  for  and  against  the  as-  3.  When 
stgnees  and  grantees  of  reversions,  'The  common  law  gives  a  remedy  hy  ac-  njgjgn^^ 
tion  upon  a  covenant  real  annexed  to  the  estate,  and  running  with  it,  to  the  as« 
signee  of  the  assignee  of  such  estate,  against  the  original  assignor,  who  con- 
veyed his  whole  interest  in  the  property  (33).  As  if  a  party  grant  an  estate  in 
fee  with  a  covenant  for  further  assurance,  and  his  grantee  grant  it  over  to  A., 
the  latter  may  maintain  covenant  against  the  original  grantor,  on  the  ground 
that  a  privity  of  estate  subsists  between  them  (y).  So  the  assignee  of  the  ori- 
ginal grantee  may  sue  the  original  assignor  upon  his  covenant  for  quiet  enjoy- 
ment, whether  the  interest  assigned  be  an  estate  of  inheritance  or  a  chattel  real 
only ;  and  whether  any  estate  remain  in  the  covenantor  or  not  (;t).  And  if  A. 
demise  to  B.  rendering  rent,  and  then  A.  assign  the  rent,  the  counterpart  of 
die  lease,  and  the  benefit  of  the  covenant  to  C.  for  the  remainder  of  the  term, 
ftpe  latter  may  maintain  debt  for  the  rent  against  Bi  (a). 

Attornment  by  the  tenant  to  the  grantee  of  the  reversion  is  not  necessary  in 
any  of  these  cases  to  perfect  the  remedy  of  the  latter,  but  the  tenant  Hhall  not 
be  prejudiced  by  any  payment  of  rent  to  the  grantor  before  he  had  notice  of 
the  grantee's  title  (6). 

In  the  case  of  a  lunatic,  the  action  upon  a  contract  made  with  him  should 
be  brought  in  his  name,  not  in  the  name  of  his  committee  {t), 

♦When  one  or  more  of  several  obligees,  covenantees,  partners,  or  others,    r  *21  1 
having  a  joint  legal  interest  in  the  contract,  dies,  the  action  must  be  brought  4ihly. 
in  the  name  of  the  survivor,  (34)  and  the  executor  or  administrator  of  the  de-  ^^  ^^ewS 
ceased  must  not  be  joined,  nor  can  he  sue  separately,  though  the  deceased  obligees, 
alone  might  be  entitled  to  the  beneficial  interest  in  the  contract ;  and  the  exec-  »^*«^"* 
utor  must  resort  to  a  Court  of  equity  to  obtain  from  the  survivor  the  testator's 
share  of  the  sum  recovered  (d)  (35) :   but  if  the  interest  of  the  covenantees 

(x)  Flight  V.  Beiitly,  Vice  Chancellor's  comniiUec  is  but  a  baiiifi*,  and  has  no  inter- 

Coorty  13  May,  1935.  est,  Adams,  Ei.  2u  ed.  81,  cites  Uutton,  J 6  ; 

(f)  Cro.  Car.  503;   3  B.  &  Aid.  396.  Hob.  216  ;  S  VVils.  130. 

(s)  Id. ;  Cro  Eliz.  373 ;  Lewis  v.  Camp-  But  the  committee  may,  by  order  of   the 

bell,  8  Taunt.  715  ;    3  Moore,  35,  S.  C.  ;  Court  of  Chancery,  grant  leases,  see  43  Geo. 

aSnned  in  errur,  3  B.  &  Aid.  39*2.     See  fur-  3,  c.  75,  s.  14,  and  in  such  ease  the  remedy 

ther,  Pldit  on  Cot.  522,  ettubs,  would  be  by  the  committee.     See  further  6 

(«)  5  B.  <L  C.  512.  Qeo.  4,  c.  74 ;  9  Geo.  4,  c.  78. 

(ft)  4&5  Ann.  c.   16,  s.  9,  10;  16   East,  (</)  1  East,  497 ;  Salk.  444;  Ld    Raym. 

99.  340 ;  Com.  Dig.  Merchants,  D. ;  Yin.  Ab. 

(c)  2  Sid.  124,   125.  Ejectment  must  be  Partner,  D. ;  2  M.  &  S.  225. 
biougbt  in  the  name  of  the  lunatic,  for  his 

~— —  -  -  .  ■ .    ,        — . 

Garrison  «•  Sandfurd,  7  Halst.  Rep.  261.  Demurest  v.  Willard,  8  Cow.  Rep.  206.  }  So 
a&anignee  of  part  may  maintain  an  action  pro  tanto;  and  if  the  assignee  has  warranted 
1^  title,  or  covenanted  for  the  quiet  enjoyment  of  his  assignee,  he  may  support  an  action 
Cm*  a  breach,  after  the  assignment,  of  coTenants  of  warranty  and  quiet  enjoyment,  contain- 
ed in  the  deed  to  himself.  Kane  v.  Sanger,  14  Johns.  Rep.  89.  Bickford  v.  Page,  2  Mass. 
fitpk  460.  I  See  as  to  the  authority  of  Kane  v.  Sanger,  and  Bickford  v.  Page,  the  case  of  • 
Witby  V.  Mumlbrd,  5  Cow.  Rep.  137 ;  and  Garlock  v.  Closs,  5  Cow.  Rep.  143.  }  Deroa- 
RK  V.  Willard,  8  Cow.  Rep.  206. } 

(33)  Withy  v.  Mumford,  5  Cow.  Rep.  1.17.     Demarest  v.  Willard,  8  ib.  206. 

(34)  Vide  Bernard  9.  Wilcox,  2  Johns.  Cas.  374.  1  Dall.250;  Penno.  Butler,  4  ib.  354. 
Nizoo  V.  M'Carty,  8  ib.  65,  66,  note,  5.  S.  &  R.  86. 

(35)  5  S.  &  R.  86.     The  administrator  of  a  deceased  partner  cannot  maintain  an  action 
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Tim.     ^y^f^  $eomraIf  tbe  executor  of  ooe  of  them  may  sue,  tbough  the  odier  be  Ht« 
When  ono  iog  (e).     In  aa  actioQ  at  the  euit  of  a  surviviiig  partner,  he  may  include  % 
of  seToral  ^q\^i  ^^^  ^  ji^m  In  y^  q^q  separate  right  (/)•     In  the  case  of  a  deed,  we  have 
&c  is  dead.  ^^^^  ^^^  i^  ^  neceesarj  to  declare  as  surviving  obligee,  &c.  (g) ;  and  in  other 
actions  on  contracts,  it  is  necessary  to  declare  as  surviving  partner,  noticing 
the  deceased  and  his  death  {h)  (36).     However,  in  the  case  of  a  bill  of  ex- 
change indorsed  in  blank,  and  not  specially,  to  a  firm,  it  is  competent  to  the 
surviving  members  to  sue,  without  noticing  the  death  of  a  partner,  who  was  in 
the  firm  when  the  bill  was^  received  (t). 

Sthly,  In        In  the  case  of  a  mere  personal  contract,  or  of  a  eovenant  not  running  mth 
e^o^onu  ^  '^kmI,  if  it  were  made  only  with  one  person,  and  he  be  dead,  the  action  for 
or  admiD-  the  breach  of  it  must  be  brought  in  the  name  of  his  executor  or  administrator^ 
uttraton,    |q  whom  the  legal  interest  in  such  contract  is  vested  (A;).     But  on  a  covenant 
relating  to  the  rtaUy^  as  for  good  title,  on  a  deed  of  conveyance,  an  exeeutot* 
^  *22  ]  cannot  sue  even  for  a  breach  in  the  life-time  of  his  testator,  ^without  showing 
some  special  damage  to  the  personal  estate  of  the  latter^  but  the  action  must  be 
/         brought  in  the  name  of  the  heir  or  devisee  (/).     But  the  executors  and  not  the 
j         heir  of  a  purchaser  must  sue  for  breach  of  contract  on  sale  of  an  estate  in  fee 
simple,  and  the  consequent  loss  of  interest  and  expense  (m).     For  the  breach 
of  the  implied  promise  of  an  attorney  to  investigate  the  title  to  a  freehold  estate, 
the  executor  of  the  purchaser  ^cannot  sue,  wit)iout  stating  that  the  testator  bub^ 
tained  some  actual  damage  (n) ;  and  an  executor  cannot  sue  for  the  breach  of 
a  promise  which  impliedly  occasions  only  a  personal  suffering  to  the  testator, 
and  is  i|Qt  shown  to  have  occasioned  a  special  damage  to  his  estate ;  as  ^ 
breach  of  promise  of  marriage  (o)  (37).     And  the  3  &  4  W.  4,  c.  42,  sect.  2, 
which  only   enables  an  executor  or  administrator  to  sue  for  a  tort  affecting  the 
personal  or  real  estate  of  the  deceased,  does  not  appear  to  alter  the  law  ia 
that  respect     Where  a  personal  contract  was  made  jointly  with  several  per- 
sons, then  during  the  life  of  the  survivor  of  them  the  action  must  be  brought  iq 
his  namet  (p)  end  upon  his  death  ^ir  executor  or  administrator  alone  can  sue^ 
and    the  personal   representatives  of  the  partner  who  first  died  cannot  be 
ioiped  (f).    If  there  be  «ev0ra2  executors  or  administrators,  they  ought  all  tq 

(e)  1  Saund.  153,  n.  1  j  Burr.  1197  ;  Cro.  (ft)  2  Hen.^Bla.  ^10  ;  3  T.  R.  393,  401  j^ 

Eliz<  789.  Com.  Dig.  Covenant,  1. 

(/)  3  T.  R.  433 ;  5  T,  R,  493  j  6  T.  R.  (0  2  Lev.  26  :  1  Vent.  176,  S.  O. ;   1  M, 

S82  ;  4  B.  &  Aid,  374.  &  Sel.  355  ;   t  Marsh.  107  ;  5  Taunu  418  i 

fg)  Jtnte,  15  ;  1  B.  &  P.  74,  4  M.  &  Sel.  63,  188. 

<A)  4  B.   &  Aid.   374;  2  Stark.  356;  2  (m)  4  M.  &  Scott, 417  ;  10  Bing.  51,  S.C, 

^aund.  121,  n.  1  ^  vide  5  Esp.  Rep.  32  ;  2  (n)  4  Moore,  532 ;  2  B.  &  B.   102,  S.  C 

T.    R.  477;    Yin.   Ab.  Partners,    D. ;    7  5eti{  ^u^src, 'whether  damage,  vu.  deteriora<, 

Moore,  583,  584.    See  1  Crom.  M.  &  Ros.  tioi^  in  value  of  saleable  interest,  would  qq( 

900:  5  Tyr.  392;  3  Dowl.  495,  S.  C.  be  inferred. 

m  7  Moore,  579.    As  to  the  elTect  of  the  (o)  2  M.  &  Sel.  408, 

death  of  one  of  the  plaintiffs  during  tbe  suit,  ip)  J^iUe,  19, 

see  8  &  9  W.  3,  c.  11,  8.  7 ;  Tldd,  9th  ed.  (q)  Id. 
P34. 


for  a  partnership  demand,  notwithstanding  an  adjustment  of  all  the  partnership  demand^ 
between  him  and  the  survivor,  by  which  it  was  agreed  that  the  proceeds  of  such  demand 
^ould  be  emially  divided  between  them.    Peters  9.  Davis,  7  Mass.  Rap.  ^57. 

(36)  See  Holmes  v.  D'Camp,  1  Johns.  Rep,  34.    Moore  v,  Fenwick,  Gilm.  I(.  S14> 
Pickens  «.  Oarnett,  2  Bay's  S.  C,  R.  643. 

(37)  tiattimore  v.  Simmons,  13  S*  &  R.  183, 
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join,  Aoagh  some  be  under  the  age  of  seventeen  jeare,  or  hmm  noipraned  th^  <•  kaut^ 
wiU  (r) ;  for  the  grant  of  a  probate  to  one  enares  to  the  benefit  of  all  (•)•  And      _. 
k  seems,  that  even  the  refusal  of  one  of  the  executors  before  the  ordinaxj  to  S*  Ezteo* 
accept  the  trost,  does  not  render  it  necessary  to  join  him  as  a  plaintiff  (!}•  j*J^  ^"^ 
But  his  formal  disclaimer  and  renunciation  in  the  Ecclesiastical  Coart,  on 
dtation,  ^ould  probably  entitle  the  other  execntors  to  sue  without  him  (fi)(B8}» 
If^  however,  only  one  of  several  executors  or  administrators  bring  an  action  ei> 
tter  of  debt  or  assumpsit,  or  in  tort,  it  is  settled  that  the  defendant  can  only  take 
advantage  of  (he  nonjoinder  of  the  co-executor  or  co-administrator,  by  pleading 
in  abatement,  after  oyer  of  the  probate  or  letters  of  administration,  that  the  other 
executor  or  administrator  therein  mentioned  is  alive  and  not  joined  in  theac- 
lioo  (j?)  (39).     This,  it  is  observable,  is  a  material  distinctbn  between  the 
effect  of  the  nonjoinder  of  a  party  when  he  sues  in  mtfre  drotf,  and  when  in  his 
own  rig^ ;  in  the  latter  case  we  have  seen  that  the  omission  would  be  a  ground 
of  non-suit  (y  )•    An  executor  may  sue  as  such  upon  a  contract  made  with  him 
in  *that  character,  as  for  goods  sold  by  him  as  executor,  or  for  money  lent  as     [*23  J 
such,  and  in  other  cases  when  the  sum  to  be  recovered  would  be  assets  {z) ; 
and  in  these  cases  the  cause  of  action  should  be  stated  to  have  accrued,  and 
die  promise  to  have  been  made  to  them  **  a$  executors'^  (a).    And  a  party 
amj  sue  as  executor  for  money  had  and  received  to  hia  use  in  that  charac- 
ter, although  he  was  guilty*  of  a  dwastaeiU  in  P&yiog  the  money  sued  for  to 
the  defendant  (h)»    But  executors  who  contract  for  the  sale  of  their  testator's 

(r)  Bro.  Executors,  83;  Yelv.  130;    1  You.&Jer.  77.    See  as  to  trustees,  anfe,  IS, 

fisiMc  S ;  \  Samid.  SSI   b.  n.  4 ;  4  T.  R.  If  a  debtor  make  his  creditor  and  another 

565  ;  %  Biog.   J  78  ;  Lakine  v.  Watson,  S  his  executors,  and  the  creditor  neither  prove 

I>owt.  633;  4  Tyr.  839,  S.  C. ;  8  You.  &  the  will  nor  act  as  executor,  he  may  sue  the 

Jar.  7&    Eflbet  of  the  rule  in  equity,  UL  other  for  the  debt,  although  he  has  not  re* 

In  DaTiee  v.  Williams,  1   Simons'  Rep,  5,  nounced,  3  T.  R.  557. 

it  was  said  that  the  rule  at  law  as  well  as  in  (x)  1  Saund.  391  i,  k.    Aliler  in  the  case 

equity  was,  if  only  one  executor  has  proved  of  assignees  of  a  bankrupt,  post,  8S,  S3, 

lie  may  sue  alone,  though  the  others  have  (y^  AnU^  14. 

not  renounced.  (s)  6  East,  405;  3  B.  &  Aid.  360;  % 

(•)  Per  Bayley,  J ,  3  B.  8c  Aid.  303.  Chit  Rep.  325 ;  6  Taunt.  453. 

(I)  9  Rep.  37  a.;  1  Saund.  S9l  h.  n.  4;  S  (a)  Id. 

Tou.  It  Jer.  75.  {h)  S  B.  &  C.  149. 

(«)  4  T.  R.  563,  per  Buller,  J.    See  % 

(38)  Bodlie  9.  Hulise,  5  Wend.  Rep.  313.  The  proper  practice,  where  one  renouneesy 
is  to  pfoseente  in  the  name  of  ail  the  executors  named  m  the  will,  if  living,  and  on  sum* 
inona  to  those  who  will  not  join,  there  will  be  judgment  of  severance ;  and  then  the  oth- 
ers may  proceed  and  recover  in  their  own  names.    lb. 

{  (39)  la  Pennsylvania,  it  b  provided  by  the  7th  section  of  the  Act  of  88th  March, 
1818,  (Purd.  Dig.  27.)  "  that  no  suit,  &c  by  executors,  administrators,  trustees,  or  assign* 
ees^  shall  abate,  or  the  judgment  be  reversed  or  set  aside,  for  or  by  reason  of  all  or  any  of 
mdi  executors,  administrators,  trustees,  or  assignees,  being  dead,  either  at  the  time  of  the 
snit  brought,  or  during  the  pendency  thereof;  or  by  reason  of  all  or  any  of  them  being  su- 
peneded  or  removed  ;  or  the  letters  testamentary,  or  of  administration  being  repealed  or 
•nmilled  ;  but  the  same  may  be  proceeded  in  to  ifnal  judgment,  by  their  legal  representa- 
tives^ upOD  making  the  proper  suggestions  upon  the  record  which  the  case  may  require  i 
nor  aball  any  suit  or  action  abate,  or  the  judgment  thereon  be  reversed  or  set  aside,  by 
omissioit  to  name  on  the  record  any  one  of  the  party  or  parties ;  but  in  such  case,  the 
Barnes  of  the  parties  so  omitted  may,  upon  application  to  the  court,  be  added  to  the  record ; 
and  the  cause  irtiall  thereupon  be  proceeded  m  to  trial  and  final  judgment,  with  the  same 
eSeet,  as  if  such  neme  had  been  onpinally  inserted  in  the  record.'*  The  construction  giv- 
es !•  this  section  ooftilnes  the  substitution  of  parties  to  the  eases  of  suits  by  executors,  ad- 
fBiiiMCnitors,  trustees  or  assignees ;  and  therefore,  where  goods  were  sold  to  a  defendant  by 
a  house  in  England,  trading  under  the  name  of  Thomas  Wilson,  but  consisting  of  Thomas 
Wilson,  W.  Rowlett,  and  G.  Shaw,  and  en  action  was  brought  in  the  name  of  Wilson 
alone*  to  recover  the  price,  the  court  refused  an  application  to  add  the  names  of  Rowlett 
and  Shaw  upon  the  record.    Wilson  v.  Wallace,  8  berg.  &  Rawle,  53.  { 

Noh.  I.  4 
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t  rLiiM*  effeclBy  or  make  any  other  agreement  io  their  represeniatif  e  €hanoler«  ate  iio» 
'JUT     bound  to  declare  in  that  capacity,  but  may  sue  in  their  individual  right;  aod 
fi.  Rxfcu-  in  such  case  it  is  sufficient  to  join  as  plaintiffs  such  only  of  the  executors  as 
wn,  heirs,  ^j^^^j^^^^^  nn^  ^ere  actual  parties  to  the  contract  with  the  defendant  (c).     An 
executor  cannot  sue  as  such  upon  a  penal  statute  (dy.     In  the  case  of  aa  ag- 
gregate corporation  the  successors  may  sue  on  a  contract  witht  or  cause  of 
action  vested  in,  their  predecessors  (e). 

Before  the  3  &  4  W.  4,  o.  42,  sect.  31,  executors  and  administrators  who 
sued  at  law  unsuccessfully  for  the  breach  of  a  supposed  contract  with  the  de- 
ceased, were  not  lial^  io  pay  cotUf  de  bonu  propriUf  wluch  immunity  ea- 
oouraged  many  indiscreet  and  hasty  acttoos ;  but  now  executors  and  adminia- 
trators  are  as  much  liable  tu  pay  coats  as  other  unsuccessful  plaintiffs,  unless 
the  judge  who  tries  the  cause  certifies  so  as  to  proUet  ihem  from  comU*  So 
that  now  a  personal  representative  must  fully  inquire  into  the  sustainability  of 
an  action  before  it  is  commenced  (/)• 

The  right  of  the  grantee  of  a  reversion  to  sue  upon  a  eovenamt  relatimg  ia 
and  running  with  the  estaie^  has  been  already  noticed  (g-)«  In  the  case  of  the 
death  of  the  covenantee  seised  in  fee,  the  executor  may  sue  at  common  law 
upon  such  covenants,  though  they  affected  the  realty,  as  were  broken  in  the 
ieeiaior's  life^Hme  and  actually  diminished  his  personal  estate  {h)*  But  it  ia 
only  by  virtue  of  the  statute  32  Hen.  8,  c.  32  ^40),  that  an  executor  can  sue 
for  arrears  of  rent  which  accrued  to  his  testator,  who  was  seised  in  fee  cht  for 
life  (t).  With  regard  to  such  breaches  of  real  covenants  as  occurred  in  the 
[*24]  life*ttme  of  the  ancestor,  but  ^occasioned  him  no  actual  damage,  or  after  his 
death,  the  action  should  be  brought  in  the  name  of  his  heir^  or  hia  devisee^  who« 
in  this  respect,  is  invested  with  the  same  rights  as  would  have  devolved  on  the 
heir  {k)  (41).     The  heir  or  devisee  need  not  be  expressly  named  in  the  cove- 

(c)  8  Bing.  177;  9  Moore,  340,  S.  C;  (i)  The  II  Geo.  «,  c.  19,  s.  Io,  giree  an 
8ee  <inf«,  13.  executor  of  a  tenant  f<»r  life  the  right  to  sue 

(d)  Carth.  361 ;  Cro.  Eliz.  766  ;  Com.  for  a  proportion  of  the«rent  to  the  death  of 
Dig.  Administration,  B.  13;  2  Hen.  Bla.  the  testator,  where  be  dies  before  the  rent 
31 1.  WAS  actually  due,  unless  the  tenant  held  on« 

(e)  Com.  Dig.  Biens,  C. ;  Bac.  Ab.  Corpo-  der  a  lease  granted  pursuant  to  a  leasing 
rations,  E.  4;  S  Bla.  Com.  430  ;  3  Burr,  power,  in  which- case  the  whole  rent  goes  Io 
1886.  the  remainder-man.     I  Chit.  Cil.  8tat.  673 

(/)  %  Dowl.  Rep.  807  ;  3  Dowl.  465;  1  note  (i)  ;  Ex  parU  Bm^  I  Swanst.  337  « 
Gale,  57.  8  Yes.  311 ;  2  Yes.  &  B.  334  ;  IP.  Wms. 


(g)  Jnte,  18,  19.  177. 

w  " 


^ .,  Jlnit^  91.    Except  in  the  case  of  joint-        {k)  I  M.  It  Sel.  363  ;  4  Id.  53 ;  5  Taunt, 

tenancy  of  the  testator  with  a  person  who  418;    4  M.  &  Sel.   168,  S.  C. ;   1   B.k  C. 

BurviTes.      Bac   Ab.  Debt,   C.  Heir,  E. ;  410;  see  12  East,  461 ;  Piatt  on  Cov.  515, 

Yin.  Ab.  Corenant,  K.  2  pi.  5  ;  onle,  21.  519. 


(40)  In  force  in  Pennsylvania,  except  the  2d  section.  Roberu'  Dig.  254.  3  Binn.  620. 
By  Laws  of  New  York,  sess.  36.  c.  63.  s.  18.  1  R.  L.  439,  executors  or  administrators  ar« 
authorized  to  sue  an  action  of  debt,  nr  to  distrain,  for  arrearages  of  rent  in  the  life-time  of 
their  testator  or  intestate.  (1  R,  S.  717.)  Independent  of  these  provisions,  an  execalor  or 
administrator  may  have  an  action  of  covenant,  on  an  express  covenant  in  the  loase,  for  the 
payment  of  rent  in  arrear  at  the  death  of  the  testator  or  intestate.  Yan  Rensselaer's  Ex* 
ecutors  v.  Platner's  Executors,  2  J.  Cas.  1 7.  As  to  the  general  rule  that  the  personal  repi«> 
sentaiive  only  shall  have  an  action  on  a  covenant  broken  in  the  life-lime  of  his  testator  or 
intestate,  see  Com.  Dig.  MminiitratUm  (B.  13),  Cupenant,  (B.  1.)  Hamilton  et  oL  ».  WIU 
fon,  4  J.  R.  72. 

<4 1 )  1 2  S.  &  R.  1 39.  But  in  Pennsylvania  an  action  for  the  non*perforroance  of  an  agree- 
ment under  seal  for  the  conveyance  of  land,  is  to  be  brought  by  the  personal  representative 
of  the  covenantor,  and  not  by  his  heir.    Watson  v.  Blainei  12  S.  &  R.  131. 


IN  FOftM  EX  COKTRACTV.^-PLAINTIFFS.  84 

Bant  ia  oider  to  entitle  hiiD  to  me :  the  aligfatest  indication  of  an  intention  that  >•  nAiw- 
die  covenant  should  not  determine  with  the  death  of  the  testator  would  leare     t!I!!!' 
the  remedj  to  the  representative  of  his  realtj  (m).    The  executor  of  a  termor  ft*  Kzaea- 
(although  he  has  demised  for  a  longer  term  than  his  own)  maj  support  an  ac-  |j^  ^^ 
tion  on  the  covenant  for  the  stipulated  rent,  due  since  the  death  of  his  testator* 
CD  the  fipwiiy  of  cenirmeit  though  not  on  any  supposed  privity  of  uiaU  (n)* 

If  an  executrix  or  administratrix  many,  she  and  her  husband  should  join  for 
the  brea<di  of  any  p€r$omU  contract  made  with  the  deceased  (o) ;  hut  if  she  sue 
akmot  the  defendant  cannot  avail  himself  of  the  nonjoinder  except  by  a  plea  ia 
abatemeirt  (p)  ;  and  when  a  bond  or  other  contract  is  made  to  husbavKi  and 
wife  as  executrix,  he  may  sue  alone  (q)* 

Whea  an  executor  dies  after  he  has  proved  the  will,  his  executor,  or  the  ex* 
eeutor  of  snch  executor,  is  die  party  to  sue  on  the  contract  made  with  the  origi- 
aal  testator,  provided  the  money  to  be  recovered  would  be  the  assets  of  the  lep* 
resentatives  of  the  original  testator  himself;  and  (he  same  rule  applies  in  the 
case  of  dM  death  of  an  administrator  of  the  intestate  (r  )•  If  the  money  to  be  re« 
coveied  would  be  assete  of  the  original  testetor,  then,  in  case  of  die  death  of  his 
first  rej^esentatrve,  administiation  de  bom$  non  must  l>e  obtained,  and  the  de-^ 
Cmdaat  sued  accordingly ;  and,  therefore,  where  A.  died  intestate,  and  B.  took 
out  administradoB,  and  died  before  the  eftcte  were  fully  administered,  and  C. 
took  out  administration  de  bontB  iioii,  and  sued  D*  as  acceptor  of  the  biU  of 
exchange  indorsed  to  the  administratrix  in  pajrment  of  a  debt  due  to  the  intes- 
tate ;  it  was  held  that  the  action  was  well  brought  by  the  administrator  de  bonie 
noil  («)•  And  if  a  promise  be  made  to  the  persmial  ^epresentadve  of  an  in-  [  *  25  ] 
toatate,  die  administrator  de  b<mi$  non  may  sue  on  it  in  his  character  of  admin* 
istiaior,  and  may  join  such  a  cause  of  acdon  with  counte  upon  promises  made 
to  die  intestate  (/)•  Where  an  Infant  is  a  sole  executor,  probate  is  not  to  be 
granted  to  him  till  he  attain  the  age  of  twenty-<Hie  years,  and  in  die  interim 

jrith  the  will  annexed  is  to  be  granted  to  another  person  ($»)• 


In  the  case  of  bankruptey  the  legal  righto  of  the  bankrupt  arising  from  con-   eUily.  In 
tracte  made  with  him*  and  in  the  performance  whereof  the  bankrupt  is  benefi-  ^be  ease  of 
cially  interested,  are,  by  the  express  provisions  of  die  Bankrupt  Act,  transfer-  q.  "    "^^ 
red  to  and  vested  in  his  assignees  (42),  which  enacte,  that  the  commissioners 
shall  assign  all  debto  due  or  to  be  doe  to  the  banShipt,  and  such  assignment 

(«)   a  Lev.  99 ;  8  Seund.  367  a,  371 ;  (p)  3  T.  R.  631 ;  1  l^auod.  891  g. 

Ptatt.ODCoT.5l7,  518.     ItUwellobeerved  (q)  4T.  R.616;  1  Salk.  117. 

by  Mr  PlaU,  that  perhaps  the  beat  way  of  (r)  See  Toller,  lat  edit.  41,  86.    What 

putting  it  ia,  that  the  covenant  will  in  all  are  such  assets,  and  when  representatiTes  of 

thcaM  cases  mn  with  the  land  in  faror  of  the  first  representative  should  sue,  1  Vern.  473 ; 

"   'r,  wilesa  an  evident  intention  be  n»nifest«  Yelv.  33 ;  Cro.  Jac,  4 ;  Moore,  680,  S.  C. 


od  to  eonfine  it  to  the  coTenantee.    As  to  («)  8  D.  It  R.  871 ;  1  B.  &  C.  150,  S.  C. ; 

warranty,  see  Co.  Lit.  384  b.  1  B.  &  B.  310 ;  Toller,  84. 

(n)  Baker  v.  Gosling,  1  fiing.  N.  C.  19,  (0  7  T.  R.  I8i. 

884;  8  Chitty's  Rep.  461 ;  8  Chit.  PI.  565  («)  38  Geo.  3,  c.  87  ;   see  Toller,  367; 

a,  5  od.  Wood's  Inst.  14 ;  3  Burr.  1808. 

(•)  CeoB.  Dig.  Baron  and  Feme,  V. 

<— —    II  ■  II  III  ■     I   ■■■mi  ■iMi^i      III ■■II       I      .      api— — — » 

(48)  In  the  case  of  assignees  appointed  under  the  bankrupt  law  of  a  foreign  country,  the 
■nit  must  be  in  the  name  of  the  bankrupt,  and  not  of  the  foreign  assignees.  Bird  et  al.  v, 
Caritat,  8  Johns.  Rep.  348.  So  the  assignees  under  the  insolvent  law  of  another  state 
must,  in  the  state  of  New  York,  sue  in  the  name  of  the  insolTsot.  Raymond  r.  Johnson, 
1 1  Johns.  Rep.  48. 


tS  or  THC   PARTUS  TO  AOTIOHS* 

t.  n.4ar"  iImiII  vest  the  pf  opertyt  ri|^t  and  interest  in  such  debtty  in  Audi  Mftigiiees  as 
Turvt.     £i^u^  as  if  the  assurance  whereby  they  are  secured  had  been  made  to  such 


a.  Bank-  signees ;  and  after  such  assignment,  neither  the  banlcrupt,  nor  any  persoB 
'*'^^'  claiming  through  or  under  him»  shall  have  power  to  recoyer  the  same*  nor  to 
make  any  release  or  discharge  thereof*  neither  shall  the  same  be  attached,  as 
the  debt  of  the  bankrupt  by  any  person,  according  to  the  custom  of  the  city  of 
London  or  otherwise,  but  sudi  assignees  shall  have  like  remedy  to  recover  the 
aame,  tn  ih»t  aufn  names^  as  the  bankrupt  himself  might  have  had  if  he  had 
not  been  adjudged  bankrupt  («)•  There  are  cases,  however,  in  which  die 
banbtipt  may  sue  as  trustee  for  his  creditors  (to). 

The  right  of  action  is  vested  in  all  the  assignees  jointly,  and  the  nonjoinder 
of  one  of  them  as  a  plaintiff  in  an  action  was  eonaideted  a  ground  of  mm- 
fluit(jp).'  But  in  the  case  deciding  that  point,  the  contract  dechred  on  was 
exclusively  made  with  the  OMfgnee*,  and  therefore  they  did  not  altogether  aoe 
in  OMire  droit ;  and,  in  general,  when  assignees  sue  on  a  contract  widi  the 
bankrupt,  there  seems  no  reason  why,  if  two  out  of  three  be  plaintifis,  the  d»- 
fiondant  should  not  be  required  (if  he  will  set  up  the  objection)  to  plead,  the 
nonjoinder  of  the  third  in  abatement  (y). 

•Where  an  action  has  been  commenced  by  the  bankrupt  before  the  bankn^rt* 
cy,  the  defendant  may  defeat  the  action  by  specially  pleading  the  bankniptcy 
and  assignment,  and  the  assignees  will  be  compelled  to  proceed  de  asvo  in 
their  own  names  (jt). 
r  *  26  ]  *  Where  one  of  several  assignees  has  been  removed  by  order  of  the  Cha»» 
cellor,  such  order,  unless  it  has  been  followed  up  by  a  re-assignment  or  release 
from  the  removed  assignee  to  the  remaining  assignees,  or  by  a  new  assiga- 
ment  by  the  Commissioners,  does  not  operate  to  divest  the  legal  interest.of 
the  removed  assignee,  and  he  is  therefoce  still  a  necessary  party  to  an  ac* 
tion  (a)  (48).  When  a  fresh  assignment  to  new  assignees  has  been  oiderad, 
4  it  IB  enacted  by  the  6  Geo.  4,  (6)  that  the  debts  and  personal  estate  of  the 

bankrupt  shall  be  thereby  vested  in  the  new  assignees,  and  that  it  shall  be  law- 
ful for  them  to  sue  for  the  same,  and  to  discharge  any  action  or  suit  and  rdease 
debts  as  effectually  as  the  former  assignees  might  have  done,  and  that  the  new 
conveyance  shall  be  valid  without  any  conveyance  from  any  former  assignee. 
A  new  assignee  may  sue  upon  a  judgment  recovered  by  a  former  assignee 
where  such  judgment  was  recovered,  as  well  for  damages  sustained  by  reason 

(«)  6  Geo.  4,  c  16,  s.  63.    The  cons':!!!  of  oo^execator ;  a^  argument  and  judgment  in 

Uie  crediurs  to  the  aaaigneea  stiing  at  law  Alivon  «  FurniVal,  1  Cr.  M.  «t  Ros,  8S0. 

w  not  neeessary,  vide  sect.  88 ;  2  V.  &  J.  29ft. 

475.    As  to  right  of  assignees  to  sue  for  un-  (s)  15  East,  622  ;  4  B.  &  C.  920.     That 

liquidated  damages,  see  2  Bar.  &  Adol.  727 ;  this  defence,  if  it  arise  after  the  commence* 

S  Bing.  33  i  and  for  ii\jury  to  bankrupt's  ment  of  the  action,  must  be  specially  plead, 

personal  property,  8  Bing.  358.  ed,  and  cannot  be  given  in  evidence  under 

(io)  I  Bar.  a  A(1ol.  459.  the  general  issue,  see  4  B.  &  Aid.  345  ;  4  B. 

(«)  Snelgrove  v.  Hunt,  2  Stark.  R.  424  ;  &  C.  390.    Where  the  bankruptcy  of  the 

I  Chit.  R.  71 ;  but  the  contraa  declared  on  plaintiflT  occurs  after  judgment,  the  action 

was  made  ezclupiYely  with  the  ottijrnecs,  does  not  abate,  and  the  assignees  may  pro* 

and  therefore  they  did  not  sue  merely  in  a  ceed  therewith  to  execution,  6ic    8ee  Tiddy 

representatiTe  character^  see  observations  in  9th  edit.  1 U  5»  1116. 

AliTon  V.  Furniyai,  1  Cr.  M.  &  R.  285.  296.  (s)  5  East,  407 ;  6  Moore,  599 ;  1  Chtt. 

(m)  QiMB*'^  if  it  ought  not  to  be  pleaded  Rep.  71. 

in  abatemeut,  as  in  case  of  nonjoinder  of  a  (^)  Section  6& 

(43)  Vide  Van  Valkenburg  v.  Elmendorf,  13  J.  R.  314. 


IN  FOBM  SX  C<»ITRACT0*-»PLAUfTirr8.  M 

of  injoms  committed  by  die  defendant  agaioet  die  bankrupt  before  Ua  baak^  i*  n^sim^ 
rapUjf  aa  agaioat  die  asaignee  a$  iueh  afler  die  bankruptcy  {e)»    By  die  67di     ^^*^ 
aect*  of  tbe  6  Geo.  4t  it  is  provided  diat  **  whenever  an  aaBignee  sball  die»  or  a    6.  Bank- 
netvr  aaaignee  or  aaaigneea  ahall  be  cboeen,  no  action  at  law  or  auit  in  eqnity  '^^* 
abali  be  thereby  abated ;  bnt  the  Court  in  which  any  action  or  auit  ia  depend* 
lag  may,  upon  the  auggeedon  of  auoh  death  or  removal  and  new  choice  allow 
the  name  of  the  surviving  or  new  assignee  to  be  substituted  in  the  place  of  the 
former,  and  such  action  or  suit  shall  be  prosecuted  in  the  name  or  names  of 
the  said  surviving  or  new  assignee  or  assignees,  in  the  same  manner  as  if  he 
or  they  had  originally  commenced  the  aame."    And  under  the  6  O.  4,  c  !•, 
a*  67,  it  has  been  decided,  that  a  aecoad  asaignee,  who  continues  by  si^gges- 
tiOD  on  the  reeocd,  a  auit  commenced  by  hia  predecessor,  tnmf  recover  a  pmml 
iy  9»  well  aa  hia  assignee  (d)« 

Before  assignees  have  been  appointed,  the  provisional  assignee  (e)  may 
flue  ;  and  when  asaumpsit  waa  brought  m  the  name  of  the  proviaional  assignee, 
it  waa  held,  that  the  fact  of  the  bankrupt's  estate  having  been  assigned  by 
die  provisional  aasignee  to  the  new  assignees,  between  the  time  of  issuing  the 
latitat  and  the  deliv^  of  the  declaration,  was  no  ground  of  nonsuit  upon  a 
plea  ofaonaaaompait  (/)• 

When  one  of  several  partners  becomes  bankrupt,  die  actien  must  be  in  the  ' 

iiame  of  the  solvent  partner  and  die  ^assignees  of  the  bankrupt  {g)  (44) ;  bat  [  *97  ]  ■ 
tbe  Bankrupt  Act  (&)  provides  «*  that  the  Chancellor,  upon  petition,  may  autho- 
risce  the  assignees  to  use  the  name  of  the  solvent  partner  without  his  consent, 
provided  that  such  partner,  if  no  benefit  be  claimed  by  him  by  virtue  of  the 
proceedings,  shall  be  ind^ainified  against  costs,  and  upon  petition  the  Chan- 
ceilor  may  order  that  he  shall  receive  his  share  of  the  proceeds  of  the  acdon.'' 

The  assignees  of  two  partners,  under  ieparate  commissions  against  each, 
may  joindy  sue  for  and  recover  a  debt  which  was  due  to  both  the  partners ; 
but  they  cannot  recover  in  the  same  action  a  joint  debt  due  to  both,  and 
separate  debts  due  to  each  of  the  partners  (t )•  When  there  are  several  sets  of 
assigneos  under  separate  commissions  against  partners,  they  may  join  in  suing 
for  a  debt  due  to  all  the  partners,  but  in  such  case  the  declaradon  should  ^ 
atate  what  the  several  tides  and  interests  of  the  plaintiffs  are ;  and  if  they  sue^ 
describing  themselves  generally  as  assignees  of  the  bankrupts,  it  wfll  be  a  fiital 
variance  (k) ;  but  wh^re  the  plaintifib  sued  ^  as  assignees  of  A.  and  B.  and  also 
as  assignees  of  C."  for  a  joint  demand  due  to  the  three  bankrupts,  the  declara- 
tion waa  held  sufficient,  on  a  motion  in  arrest  of  judgment  aAer  verdict,  since 
there  waa  nothing  upon  the  record  to  show  that  the  plaintiffs  did  not  claim  under 
a  joint  commission  against  all,  or  under  separate  commissions  against  each  of 
the  bankrupts,  in  either  of  which  cases  the  action  is  maintainable  (/). 

Where  there  is  tLJobU  commtasion  against  two  partners,  the  assignees  may 


I 


;e)  10  East,  61.  assignee,  6  Taant  358 ;  Eden,  td  edit.  837, 

lO  Bates  «.  Stoigess,  7  Bing.  585.  (g)  10  East,  418 ;  8  T.  R.  140 ;  It  Mod. 

«)  6Geo.4^c.ia,s.47.  446. 


(/)  4  B.  6t  Aid.  345.    Qiusrc,  if  it  had  (4)  6  Geo.  4,  e.  16,  t.  89. 

been  speciaUy  pleaded.    It  baa  been  doubt-  (i)  3  T.  R.  433. 

ed  whether  assignees  can  sue  for  a  tort  eom*  (I;)  8  Taunt.  134 ;  S  Mcora,  3,  8.  C. 

miued  against  the  esute  of  tbe  proTisional  (Q  3  T.  R.  779. 

(44)  Per  Kent,  Murray  v.  Murray,  6  J.  Ch.  R.  703. 


tt  or  tRC  PAlllIES   TO   ACTIONS. 

t.  PLim*'  recover  in  ihe  Mune  action  debts  due  to  the  partners  jointly,  and  also  debts  dae 

*     to  tbem  separately  (m) ;  but  when  the  plaintiiTs  sued  as  assignees  under  a  joint 

a.  Bank-  commission  against  two  partners^  and  it  appeared  that  only  one  had  in  fact 

'  ^  ^*  committed  an  act  of  bankruptcy,  it  was  held,  the  plaintiffs  were  not  entitled  to 
recover  in  respect  of  the  interest  of  the  partner  who  had  become  a  bankrupt  («)• 
The  assignees  under  a  joint  commission  against  two  partners  in  an  acttoa 
brought  to  recover  a  debt  due  to  one  of  them,  may,  and  indeed  ought,  to 
describe  thomselves  in  the  declaration  as  assignees  of  such  partner  alone  {o)m 
[  *28  ]  *When  a  contract  is  made  with  the  assignees  after  the  bankruptcy,  it  is  noi 
mu€99ary  that  they  should  sue  thereon  in  the  character  of  assignees  (p)  ; 
though,  where  the  sura  to  be  recovered  would  belong  to  the  estate,  ffaey  nuK^ 
sue  as  assignees,  as  where  they  have  lent  or  paid  money  in  that  charact^  (f )  ; 
but  they  cannot  proceed  in  the  same  action  both  in  their  own  right  and  as 
assignees  (r)  (45)* 

•  There  are  some  cases  in  which,  notwitiistanding  tfie  bankruptcy,  an  action 
may  be  brought  in  the  name  of  the  hamkrvpi  himself.  Thus,  where  the  bank* 
rupt,  prior  to  his  bankruptcy,  has  assigned  over  the  beneficial  interest  in  a  dwBt 
M  «cf»oii  to  a  third  person,  the  action  must  be  brought  in  the  name  of  the  bank- 
rupt, and  not  of  the  assignees  (9) ;  for  mere  trust  estates  and  interests  do  not 
pass  by  the  assignment,  but  only  property  in  which  the  bankrupt  has  an  equi- 
table or  beneficial  as  well  as  legal  title,  and  which  may  be  made  available  to- 
wards the  payment  of  his  debts  {t) ;  but  if  the  bankrupt  retained  any  beneficial 
interest,  though  he  had  parted  with  the  rest,  it  seems  the  assignees  should 
sue  («)• 

The  bankrupt  is  also,  in  several  instances,  allowed  to  sue  in  his  own  name  in 
respect  of  property  acquired  and  contracts  made  by  him  after  the  bankruptcy 
and  before  he  has  obtained  his  certificate ;  for  although  the  assignment  gives 
to  the  assignees  all  property  which  may  accrue  in  any  way  to  the  bankrupt  be- 
fore he  obtains  hb  certificate  (ar),  it  has  been  determined  in  many  cases  that 
such  property  does  not  vest  abaohdely  in  the  assignees,  although  they  have  a 
right  to  claim  it  $  but  if  they  forbear  from  making  any  claim,  the  bankrupt  has 
.a  right  against  all  other  persons,  and  may  maintain  actions  accordingly  (y). 
It  has  also  been  held,  that  where  a  third  person  has  held  out  the  bankrupt  to 
the  world  as  a  party  capable  of  doing  a  particular  act  ii^ich  would  confer  a 

r  *29 1    '^^  ®^  action  upon  another,  as  where  he  has  made  a  promissory  *note  payable 
to  the  bankrupt  or  his  order  after  the  bankruptcy,  he  will  be  estopped  from  set- 

(m)  4Bing.115.  {^)  Id. 

(n)  8  Taunt.  ^00 ;  8  Moore,  ISS,  S.  C.  (x)  6  Geo.  4,  e.  1&  s.  63,  64. 

<•)  8  8urk.  R.  17;    SCainpb,S99;    16  (y)  SB.&C.  S93;   S  Stra.   Ift07;  t  T. 

EaaC,  435.  R.  391 ;   S  B.  h,  P.  44.    Semi/«,  ihe  inteiw 

(p)  Cowp.  569 ;  1  Esp.  N.  P.  C.  342.  ference  and  claim  of  the  asaigneee  tfter  ao- 

Iq)  a  Chit.  Rep.  335 ;  «  M.  &  SeL  894.  lion  brought  by  the  bankrupt  would    be 

So  as  to  executor,  3  B.  At  Aid.  360.  sufficient  to  afiord  a  defence,  see  3  Moom, 

(r)  5  M.  ft  Set.  897.  618 ;  and  it  seems  a  bankrupt  cannot  sue  as 

(s)  1  T.  R.  619 ;   3  a  ft  P.  40 ;    3  B.  ft  to  property  acouired  b^ore  the  bankruptcy. 

Aid.  697  {  sttle,  18.  though  the  assignees  do  not  interfere.  1  C. 

(I)  Ibid. !  and  see  Eden's  B.  L.  844,  8d  ft  P.  147. 
edit ;  7  East,  53. 


(45)  Upon  the  death  of  a  sole  assignee  under  the  late  bankrupt  law  of  the  United  Sutes, 
the  right  of  action,  for  a  debt  due  to  the  bankrupt,  rested  in  the  ezeeutorof  the  assignee. 
Richards  and  othtn  0.  The  Mar/laad  InsuraAoe  Company,  8  Cranch,  84. 
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tiog  up  the  bankniptcjr  as  an  answer  to  an  action  brought  by  a  party  claiming  i*  flaiw* 
under  the  bankrupt  («)•     But  it  appears  to  be  fully  settled  that  a  bankrupt  is      ''"^^: 
incapable  of  retaining  property  against  his  assignees  (a) ;  and  that,  when  the  6*  Bank*  . 
dispute  is  between  the  bankrupt  and  a  third  party,  their  iutervention  will  at  ^P^^^' 
once  niuiihilate  all  right  on  the  part  of  the  former,  such  right  being  entirely 
conditional  upon  the  non-interference  of  the  assignees  (6),    It  has  even  been 
held  (c),  that  if  the  assignees  enter  into  an  express  contract  with  the  bank* 
rupt  to  remunerate  him  for  his  work  and  labor  performed  in  their  behalf,  he  may 
maintain  an  action  against  them  upon  such  contract,  but  the  soundness  of  this 
doctrine  may  reasonably  be  doubted  {d)» 

T¥hen  all  the  creditors  of  the  bankrupt,  who  have  proved  under  the  commis« 
sicm,  have  been  paid  in  full,  the  bankrupt  is  entitled  to  sue  for  and  recover  the 
of  the  debts  due  to  him  (e)» 


In  the  case  of  tnsojvejieyt  the  Insolvent  Debtors'  Act  directs  that  the  prison-  7tbly,  Id 
er  shall,  at  the  time  of  petitioning  for  relief,  assign  all  the  estate  and  eflbcta  ^^t^lju*^ 
he  is  then  possessed  of,  and  all  future  effects  which  may  come  to  him,  before  wmtdtU^r. 
he  shall  beccHue  entitled  to  his  discharge,  to  the  provisional  assignee  of  the 
Court  (y ).  And  it  is  enacted  (^),  **  That  it  shall  be  lawful  for  the  provision- 
al assignee  to  sue  in  his  own  name  (46).  if  ike  Ckmrl  $kmU  so  order*  for  the 
lecovering,  ohCaining,  and  enforcing,  of  any  estate,  debts,  efiecta»  or  rights,  oC 
any  such  prisoner :  and  that  all  the  real  and  personal  estate,  money,  and 
effects,  vested  in  or  possessed  by  such  provisional  assignee,  by  virtue  of  such 
conveyances  aad  assis^ments  so  to  be  made  by  such  prisoners  shall  not  remain 
in  him»  if  he  shall  resign  or  be  removed  from  his  office,  nor  in  his  heirs,  eKOCU- 
tors,  or  administrators,  in  case  of  his  death,  but  shall  go  and  be  vested  in  his 
successor  in  office."  It  has  been  held  on  the  provisions  of  former  insolvent 
acts,  the  enactments  of  which  were  in  this  respect  of  nearly  a  similar  *descrip-  [  *30  ] 
tion  to  those  above  noticed,  that  the  provisional  assignee  may  proceed  in  eject* 
ment  for  the  recovery  of  property  assigned  to  him,  without  applying  for  the 
leave  of  the  Insolvent  Debtors'  Court ;  that  it  was  not  necessary  to  prove  upon 
the  trial  that  such  Court  had  authorized  the  proceedings  (h);  and  that  the 
Court  in  which  the  action  was  brought  would  not,  at  the  instance  of  a  de/oMU 
nal,  interfere  to  stay  the  proceedings  in  such  an  action,  on  the  ground  of  no 
■udi  authority  having  been  obtained  (t )•  By  a  subsequent  section  (Ir),  the  In« 
solvent  Court  is  empowered  at  any  time,  ailer  the  filing  of  the  prisoner'a  peti* 
tion,  to  appoint  assignees  for  the  purposes  of  the  act,  and,  immediately  upon 

(%)  %B.k  C.  293  ;  8  B.  A  P.  4S.  (/)  7  Geo.  4,  c.  $7,  s.  1 1,  conitnued  and 

(•)  Cowpw  570;    3  B.  &  Aid.  3:^5 ;    3  B.     amended  by  1  Wm.  4,  c.  38. 
A  P.  5S5.  (ir)  7  Geo.  4,  c  57,  s.  16. 


i: 


b)  7  East,  53  ;   1  B.  &  B.  283.  (A)  3  Bing.  203  ;   10  Moore,  7,  8,  C. 

^c)  4  Tavnt.  754.  (i)  3  Btng.  370 ;    S.  P.  Casborne  v.  Bar- 

(d)  See  3  B.  &  Aid.  232  ;  4  Taant.  759.       sham,  in  Vice  Chancellor's  Court,  2d  July, 

(e)  6  Geo.  4,  c  16,  s.  138.  1835. 

(k)  Sect.  IS. 


{  (46)  In  Pennsylvania,  by  the  4th  sect,  of  the  act  of  26th  March,  ldl4.(Purd.  Dig.  87S.) 
the  trustee  or  trustees  of  an  insolvent  debtor  "  shall  be  capable  in  his  or  their  own  names  to 
sue  for  and  reoover  any  property  or  debts  belonging  to  such  debtor  at  the  time  of  his  or  their 
appoinimenu"  See  Cooper  v.  Henderson,  6  Binn.  189.  Kennedy  v.  Ferris,  5  Serg.  & 
Rawlsy  3S4.  Teetor  v.  Robtnson,  7  Serg.  &  Rawle,  182.  Stoever  e.  Stoever,  9  Serg.  fc 
R«wle»  434.    See  Wiaobestor  9.  The  Union  Bank  of  Marylaad,  2  Harr.  &  Gill,  73.  79. } 
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I.  pLkn*  soeh  msstgnee  accepting  the  oflhse«  the  estate  and  eflects  of  the  prwoner  yesl- 
^'^^'  ed  in  the  provisional  assignee,  are  to  be  assigned  by  the  provisional  assignee  to 
?•  InaoU  the  assignees  so  appointed.  And  it  is  declared,  that,  after  such  assignment, 
^^^^^'  **  All  the  estate  and  effects  of  the  prisoner  shall  be,  to  all  intents  and  purposes* 
as  efiectually  and  legally  vested  in  such  assignee  or  assignees  as  if  tiie  snini 
conveyance  and  assignment  had  been  made  by  such  prisoner  to  him  or  them : 
Provided  nevertheless,  that  no  act  done  under  or  by  virtue  of  soch  first  con* 
veyance  and  assignment  shall  be  thereby  rendered  void  or  defeated,  but  shall 
remain  as  valid  as  if  no  such  relation  had  taken  place."  And  it  is  afterwards 
enacted  (/),  **  That  it  shall  be  lawful  for  the  assignee  or  assignees  of  socb 
prisoner,  and  such  assignee  or  assignees  is  and  are  thereby  empowered  to  sue 
from  time  to  time,  as  there  may  be  occasion,  in  his  or  their  own  name  or 
names,  for  the  recovering,  obtaining,  and  enforcing  of  any  estate,  efllects,  or 
rights  of  such  prisoner."  It  is  also  provided  (m),  that  upon  the  death  or 
removal  of  assignees,  or  the  appointment  of  new  assignees,  no  action  or  suit 
shaH  be  thereby  abated,  birt  that  the  Court  in  which  such  action  or  suit  hi 
dependmg,  may,  upon  the  suggestion  of  such  death  or  removal  and  new  appoinl- 
meat,  allow  Uie  names  of  the  new  assignees  to  be  substituted  in  the  place  of  tbo 
former ;  and  that  such  action  or  suit  shall  be  prosecuted  in  the  munes  of  the 
surviving  or  new  assignees  in  the  same  manner  as  if  it  had  been  originallj 
eommeoced  by  them.  There  is  no  clause  rendering  it  necessary  for  the  •»- 
signees  to  apply  to  the  creditors,  or  to  the  Insolvent  Court,  for  authority  to 
commence  an  action  at  law. 
[  *31  ]  *From  the  above  provisions  it  will  be  seen,  that  many  of  the  decisions  rel- 
ative to  actions  by  the  assignees  of  a  bankrupt  (n),  will  be  applicable  to  the 
ease  of  actions  by  the  assignees  of  an  insolvent  debtor. 

It  has  been  determined,  upon  die  llth  and  19th  sections  of  the  above^men* 
tioned  act,  Uiat  the  death  of  an  insolvent,  after  the  assignment  to  the  proyie- 
ional  assignee,  but  before  the  assignment  to  the  assignee  in  chief,  does  not  a& 
feet  the  validity  of  die  latter  assignment,  but  that  all  the  rights  of  the  provis- 
ional assignee  pass  to  the  assignee  in  chief  (o). 

When  an  action  was  brought  by  a  person  ^o  had  assigned  his  property 
under  an  insolvent  act,  for  a  debt  due  to  him  before  his  assignment,  the  assignee 
refusing  to  sue,  the  Court  have  refused  to  interfere  in  a  summaiy  manner 
to  stay  the  proceedings  (p).  And  it  appears  to  be  considered  that  an  insol* 
vent  debtor,  in  the  absence  of  any  claim  by  bis  assignees,  possesses  a  similar 
ri^t  to  that  possessed  by  a  bankrupt  against  third  persons,  in  respect  to  prop- 
erty and  contracts  which  his  assignees  might  claim  the  benefit  of,  if  they 
chose  to  interfere  (9). 

The  assignees  of  a  person  discharged  under  the  Lord^  Act  are  also  autho- 
rized to  sue  for  the  recovery  of  the  estate  and  effects  of  the  party  discharged(r}. 

Sihly.  In        The  effect  of  marriage^  at  least  in  Courts  of  2aw,  is  to  deprive  the  wife  of 
^^^^  bU  separate  legal  existeneei  her  husband  and  herself  being  in  law  but  one  per- 

[0  Sect  S4.  8M3Campb.  IS.  SSS. 

[m)  Sect.  Se.  (9)  4  B.  H  C.  419,  480z    1  C.  4  P.  14S. 

[n)  See  tmU,  S4  to  99.  147. 

[0)  4  Bitig.39S.  (r)  SS  Geo.  8,  o.  S8,  a.   18,  s.  17,  Mid 

( j»)  6  Taonu  1S3 ;  1  Marsh.  4n,  S.  C.    oOier  Btatutea.    See  Tidd,  dih  ediu  375. 
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8on(t)  (47),  though  in  the  EcclesiaMical  Courts  a  wife  may  sue  alone  for  a  lega-   i*  rtAm* 
cjf  &c.  (t).    It  is  therefore  a  general  rule,  that  she  cannot,  during  the  mar*      .^^ 
riage,  maintain  an  action  without  her  hushand ;  either  upon  contracts  made  by  8;  Biar* 
her  before  or  after  the  marriage  («),  although  they  may  be  living  apart  under  ^*^^' 
the  provisions  of  a  formal  detd  of  separation  {x) ;  or  by  virtue  of  a  divorce  d 
menta  et  lAoro,  for  adultery  (y) ;  or  he  may  have  left  the  country  and  deserted 
her  (z).     The  exceptions  are  in  the  instances  of  a  divorce  d  vinculo  mairinuh 
fdi  (a),  or  where  the  ^husband  is  dead  in  law  (48)  by  reason  of  his  transportap    [  *32  ] 
tion  under  a  judicial  sentence  (6)  (49).     Where  the  husband  has  been  abroadi 
and  not  heard  of  for  seven  years,  his  death  will  be  presumed  (c). 

AH  chalitU  personal  of  the  wife,  in  possession,  are  by  marriage  absolutely 
given  to  the  husband,  and  for  the  recovery  of  them  he  may  sue  alone  (d) ;  and 
in  a  late  case,  where  a  bill  of  exchange  was  payable  to  a  feme  solot  who.iiiter> 
married  before  the  same  was  due,  it  was  held,  that  the  husband  might  sue  in 
bis  own  name  without  joining  the  wife,  although  tho  latter  had  not  indorsed 
the  bill,  such  a  bill  or  a  note  not  being  a  mere  ckose  in  action  (e)»  And  it  is  a 
general  principle,  *^  that  that  which  the  husband  may  discharge  alone*  and  of 
which  he  may  make  disposition  to  his  own  use,  for  the  recovery^of  thia  he  may 
sae  without  his  wifi»"  (/)• 

As  mere  choses  inaction  of  the  wife  do  not  by  the  marriage  yesi  absolutely 
in  the  husband  until  he  reduce  them  in  possession,  and  if  not  reduced  into 

(0  LiL  secU  28;  Bac.   Abr.  Baron  and  (a)  3B.&C.  397. 

Feme,  M.  {h)  8  Bla.  Rep.  1 197 ;    I  T.  R.  7 ;  S  B.  tb 

<l)  Norrw  v.  Ueoiini^ay,  1  Hagg.  R.  4 ;  P.  331 ;  4  Esp.  Rep.  87  ;  3  B.  fc  C.  897. 

9  Add.  R.  151.    Copel  r.  Roberta,  3  Hagg.  (c)  8  Camp.   1 13,  873  ;  1  Jac  1,  c.  II,  a. 

Ecc.  Rep.  IBl,  in  note;    8  Chilty'a  Gen.  8;   1  Bla.  Rep.  404 ;  6  East, 80. 

Prae.  467.  (d)  ST.  R. 631 ;    Co.  Lit.  361  b;   Con, 

(»)  Supra^  note  («) ;    4  T.  R.  361  ;    8  B.  Dig.  Bar.  &  Feme,  E.  3. 

6  P.  93.  (<)  1  B.  &  Aid.  818.    He  alone  may  pe- 
(x)  8  T.  R.  545  ;    8  New  Rep.   148 ;  8  titionfor  a  commission  of  bankruptcy,  upon 

B.  &  C.  555.    A  deed  providing  for  future  a  note  given  to  his  wife  dum  BclUf  1  Gr •  6b 

separation  was  considered  void,  6  B.  &  C.  J.  I. 

200;  but  see  3  Chit.  Qen.  Prac.  189.  (/)  Per  Doddaridge,  J.  in  3  Bulat.  164| 

(y)  3  B.  &  C.  891.  recognized  in  1  B.  &  Aid.  884. 

(z)   11  East,  301. 

(47)  The  legality  of  a  marriage  may  be  tried  in  a  personal  action  in  Pennsylvania  (not 
brought  for  crim.  con.).  Hantz  v.  Sealy,  6  Binn.  405.  Vide  Fenton  v.  Reed*  4  J.  R.  68  ; 
Newbaiyport  v.  Booihbay,  9  Mass.  R.  4 14. 

(48)  A  person  sentenced  to  imprisonment  in  the  state  prison,  for  life,  is  eivUUer  fnortutu, 
Deming*s  Case,  10  Johns.  Rep.  332.  {  Deming's  Case  docs  not  decide,  that  a  person  sen- 
tenced to  imprisonment  for  life  in  the  state  prison  is  eivUUer  moriuut  by  the  common  law 
— the  civil  death,  referred  to  in  that  case,  was  the  consequence  of  the  provisions  of  the  act 
of  89th  March,  1799.  Chancellor  Kbnt  has  recently  decided,  that  such  a  sentence  prior  to 
the  89th  March,  1799,  was  not  productive  of  civil  death.  Plainer  v.  Sherwood,  6  Johns. 
Cha.  Rep.  1 18.  See  8  Uev.  StaL  701,  sect.  19.  {  A  divorce  d  vinculo  matrimonii  restores 
the  woman  to  the  condition  of  a  feme  sole,  Bac.  Abr.  Marriage  and  Divorce  (G)  3.  In 
the  state  of  New  York  a  divorce  ^  vinculo  matrimonii  may  be  obtained  on  account  of  adul* 
tery  in  either  of  the  parties  .  and  if  granted  on  the  application  of  the  wife,  she  is  secured 
in  the  enjoyment  of  lands  which  she  may  be  the  owner  of;  or  goods,  chattels,  or  choaes  in 
aetion,  in  her  possession  ;  (which  were  left  with  her  by  her  husband,  which  she  may  baTe 
acquired  by  her  own  industry,  or  which  may  have  been  given  her  by  devise  or  otherwise, 
or  miy  have  come  to  her,  or  to  which  she  may  have  been  entitled  by  the  decease  of  any 
relattTe  intestate ;)  at  the  time  of  pronouncing  the  decree ;  for  which  she  may  sue  the 
defendant  (the  husband)  in  her  own  name.  Sess.  36.  c  102.  s.  6.  8  R.  L.  199.  }  For 
the  several  Acts  of  Assembly  in  Pennsylvania,  see  Pardon's  Digest,  p.  188.  and  notes.  { 

{ (49)  Wright  V,  Wright's  Ex.  8  Dcsaus.  Cha.  Rep.  844.  See  Rhea  v,  Rhenner,  1 
Peters*  Sup.  Ct.  Rep.  105.    So  where  the  husband  abjures  the  lealm,  Cornwall  s.  Hoyt* 

7  Conn.  Rep.  480,)  or  daseru  her  in  a  foreign  country,  Gregory  ».  Paul,  15  Mass.  Rsp. 
31.} 
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i»  vLAor-  possestioQ,  she  would  take  them  by  eurviY^nwhipt  in  general  he  camiot  bu0 

.'      alone  (50)«  but  must  join  his  wife  in  all  actions  upon  bondst  and  other  persoa- 

8.  Mar-  al  contractSt  made  with  the  wife  before  the  marriage,  whether  the  breach  were  be— 
'^^  fore  or  during  the  coverture ;  and  abo  for  rent  or  any  other  cause  of  actioB  accm- 
lag  before  the  marriage,  in  respect  of  the  real  estAe  of  the  wife(^)(5i}.  There 
are,  indeed,  decisions  and  opinions  which  appear  to  militate  against  this  rule  (4)  ; 
but  the  current  of  authorities  seems  fiiUy  to  establirii  it,  and  it  is  observable  tluit 
it  preTails  also  in  equity  and  in  cases  of  bankruptcy  (t) ;  and  that  the  rule  Ls  tbe 
r  «33  ]  same  when  the  action  is  brought  on  a  contract  *made  by  a  feme  whilst  sole,  in 
which  case  the  hudimnd  cannot  be  sued  atone  (k).  And  when  the  wife  is  exeeia- 
trix  or  administratrix,  as  her  interest  is  in  a%Ur6  droit  (52) ,  they  must  in  genenil 
join  in  the  action  (/).  But  if  in  respect  of  a  contract  made  to  the  wife  whilst  aole» 
Ihe  party  thereto,  after  the  marriage,  give  abend  to  the  husband  and  wife,  or  in 
respect  to  some  new  consideration,  as  forbearance,  &c.,  make  a  written  or 
parol  promise  to  the  husband  and  wife,  diey  may  join,  or  the  husband  may  bu^ 
alone  upon  such  new  contract  (m).  If  such  bond  or  fresh  promise  were  made 
to  the  husband  alone,  he  alone  can  sue  thereon,  the  wife  not  being  privy  to  the 
new  contract  (h)  ;  but  they  may  jointly  sue  on  the  original  contract  in  cases 
where  it  is  not  merged  by  a  higher  security.  If  a  bend  be  given  to  a  huebaad 
and  wife  administratrix^  he  may  declare  on  it  as  a  bond  made  to  himself  (o)» 

In  general,  the  wife. cannot  join  in  an  action  upon  a  ceotiact  mB&e  iurimg- 
ihe  marriage,  as  for  her  work  and  labor,  goods  sold,  or  money  lent  by  her  durin|^ 
that  time  {p)  ;  for  the  husband  is  entitled  to  her  earnings^  and  they  shall  not 
survive  to  her,  but  go  to  the  personal  representatives  of  the  husband,  and  ahm 
could  have  no  property  in  the  money  lent  or  the  goods  sold  (9).  But  whea 
the  wife  can  be  considered  as  the  meritaruma  cause  of  action,  as  if  a  bond  or 

(jg)  5  T.  R.  631 ;  1  M.  &  Scl.  180,  181 ;  (n)  Sec  W. ;  Cro.  Jac.  1 10;  Yolv.  89  ;  I 

Oom.  Dig.  Bar.  &  Feme,  V. ;  Bac.  Abr.  Bar.  Saund.  S 1 0. 

h  Feme,  K. ;    t  Roll.  Ab.  347,  R.  pi.  3 ;  2  <o>  4  T.  R.  616. 

Yes.  676.677;    Bui.  N.  P.   179;    10  Yes.  (p)  2  Bla.   Rep.    1239;     1    SaNr.  lU^ 

678;    3  Mod.  186;    2  Wils.  423 ;    iHen.  Com.  Dig.  Bar.  &  Feme,  W.;  2  WiU.  424^ 

Bla.  109;  1  B,  &  Aid.  222,  223.  9  East,  472.    Where  the  wife  is  separated 

(A)  3  Ley.  403 ;   ScLw.  N.   P.  285,  5th  from  her  husband,  she  may  in  some  cases^ 

edit, ;    Co,  Lit.  351  a,  396,  u.  2 ;    7  T.  R.  without  his  ooncurrenee,  sue  in  his  name,  d 

319;  1  Yerm396.  East,  471. 

(1)  1  M.  &  Scl.  176  ;  2Frcem.  160  ;  Bac.  (7)  Id.  ibid. ;    Cro.   Jac.  644  ;   8  Wils. 

Abr.  BaroD  &  Feme,  K, ;    15  Yes.  495  ;  1  424  ;  2  Bl.  Rep.  1237 ;  Carih.  231.    SanbU^ 

B.  &  Aid.  222,  22X  that  although  by   the  laws  of   a    foreign 

(k)  7  T.  R.  348.  country,  husband  and  wife,  natires  of  that 

(l)  Vin.  Ab.  Bar.  &  Feme,  Gt«  22  ;  Com.  country,  and  resident  there,  may  be  parU 

"Dig.  Ba^  &  Feme,  Y.  nera  in  trade,  they  caiinot  jointly  sue  hero 

(m)  I  M.&  Sel.   180;   4  T.  R.  616;  1  for  a  debt  due  to  the  firm,  R.  &  M.  Ren.. 

Salk.  117;  Ld.  Raym.  368.  102. 

(50)  See,  however,  Cornwall  v.  Hoyt,  7  Conn.  R.  420.  In  all  act!  >na  for  choscs  in  ac* 
tion  due  to  the  wife  before  marriage,  the  husband  and  wife  must  join.  The  true  rule  is^ 
tbal  in  all  cases  where  the  cause  of  action  by  law  surviYes  to  the  wife,  the  husband  can* 
not  sue  alone.    Clapp  v.  Inhabitaats  of  Stoughton,  10  Pick.  R.463. 

(51)  Morse  v.  Earle  et  al.,  13  Wend.  R.  271.  It  is  well  settled  that  the  husband  cannot 
be  sued  atone,  upon  a  contract  of  the  wife  when  sole  and  before  marriage.  15  J.  R.  403, 
402,  8  ib.  150.  Neither  should  he  be  permitted  to  prosecute  alone  upon  such  a  contract* 
Reeve  Dom.  Rel.  ch.  10,  p.  126.  As  a  husband  camiot  maintain  a  suit  in  his  own  name,  to 
recover  a  demand  which  accrued  to  his  wife  before  marriage  under  a  contract  made  wiiU 
her,  the  wife  mual  be  joined  in  the  action.  So  also  where  a  husband  perfbrms  tlie  &tipu<» 
Idtions  of  a  contract  entered  into  by  his  wife  before  marriage,  which  if  performed  by  her 
whilst  sole  would  have  given  her  a  right  of  action,  the  action  for  the  recovery  of  a 
demand  thus  arising  must  be  brought  in  the  joint  names  of  husband  and  wife.  Morse  v^ 
flarle  et  ul.,  13  Wend  R.  271. 

(52)  S0|  where  the  wife  is  guardian  in  socage.    Byrne  0.  Yoii  IIoc$en,  5  J.  R.  66. 
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odier  contnict  under  seal,  or  a  promissory  note,  be  made  to  her  separatelTf  or  ■•  vt-Mw • 

with  her  husband  (r),  or  if  she  bestow  her  personal  labor  and  skill  in  curing      

a  woond,  &c.  («),  she  may  join  with  the  husband,  or  he  may  sue  alone  (58).    8.  Mar- 

Wheru  the  wife  is  joined  in  the  action,  in  these  cases  the  *declaraftion  must  '^^^^ 
dislinctiy  disclose  her  interest,  and  show  in  what  respect  she  is  die  meritori*  t  ^^  I 
ons  canne  of  action,  and  there  is  no  intendment  to  this  efiect  (I).  In  liie  case 
of  m  head  or  note  payable  to  her  or  to  her  husband  and  herself,  it  would  snIB* 
cieaUy  apipear  from  the  instrument  itself,  as  set  out  in  the  declaration,  widiotft 
fiuther  averment,  that  she  had  a  peculiar  interest,  justifying  the  use  of  her 
nasBe  aa  a  piaintifl*(«).  But  care  should  be  taken  that  the  declaration  does 
not  embtnoe  a  cause  of  action  winch  afibrds  the  husband  only  a  light  to  sue. 
Hwrefoffc  irfiere  husband  and  wife  declared  for  a  debt  due  for  a  cure  efiected 
by  the  wtfe  during  their  marriage,  and  the  decluation  also  contamed  a  dmge 
S&r  noditits  supplied,  ^  upon  general  demurrer  it  was  objected  that  die  wiftt 
conid  not  join,  for  that  she  was  not  the  sole  cause  of  action,  because  tfas 
medicines  were  the  husband's  own  property,  and  the  damages  could  not  be 
sereted*  and  of  that  opinion  was  the  Courf  (t) 

A  feme  eo^eit  executrix  must  join  in  an  acti<Mi  upon  an  implied  promise  hi 
respect  of  die  estate  of  the  deceased  ;  as  if  money,  port  of  the  assets  of  the  te»- 
titor,  be  received  by  a  party  after  the  coverture,  the  husband  cannot,  it  seems, 
ane  akMie  in  assumpsit,  as  for  money  had  and  received  to  his  use,  but  he  and 
Isa  wife  should  join,  and  declare  in  the  character  of  executrix  (y)* 

For  lent,  or  other  cause  of  action  accruing  during  die  marriage,  on  a  lease 

or  diimJiiTx  or  otber  contract  relating  to  the  land  or  other  real  property  of  the 

wife,  whether  such  contract  were  made  before  or  during  the  coverture,  the 

husband  and  wife  may  jain^  or  he  may  sue  alone  (z).    When  a  lease  for  years 

Ins  been  granted  to  husband  and  wife,  and  the  lessor  evicts  them,  they  may 

join,  or  the  husband  may  sue  alone  (a) ;  and  in  all  actions  for  a  profit,  Sec 

<r)  S  LeT.  403;  Stnu  230 ;  4  T.  R.  616;  tilled  as  executrix,  &c  in  either  of  which 

Co.  Lit.  351  a,  note  1, 120 ;    2  M.  &  Sol.  cases  she  might  be  joined,  post, 

333.  395.  («)  2  M.  &  Sel.  393,  396. 

(«)  2  Sid.   12S ;    Cro.  Jac  77 ;    2  Wils.  (x)  Holmes  and  wife  v.  Wood,  cited  in  2 

424.    See  Bac  Abr.  Bar.  &  Feme,  K.  Wils.  424,  noticed  by  Lord  EUeaborougb  in 

(0  2  BUl  Rep.  J236 ;   2  M.  &  SeL  396.  3  M.  &  Sel.  396. 

lo  replevim  by  husband  and  wife  for  taking  (y)  1  Salk.  282 ;  Com.  Dig.  Bar.  &  Feme, 

their  goodsy  it  may  perhaps  be  presumed  V. 

^ier  vertfkl,  though  it  would  not  be  so  on  (z)  Stra.  229  ;    1  Wils.  224  ;   Com.  Di^. 

demurrer,  (2  New  Rep.  405),  that  Uie  taking  Bar.  &  Feme,  X.  Y. 

waa  before  coverture,  and  tliat  they  then  (a)  Bro.  Abr.  Bar.  &  Feme,  pi.  25 ;    2 

were  joinUy  possessed,  or  that  she  was  en-  Mod.  217 ;  Cro.  Jac  399 ;  BulsL  163. 


(53)  A  gift  or  bequest  to  the  wife  is  in  effect  a  gift  or  bequest  to  the  husband,  and  he 


•ad  so  It  is  also  of  ehoses  in  action,  if  he  reduce  them  into  possession  by  receiving  or  recov- 
ering them  at  kiw.  Commonwealth  v.  Manly  et  al.,  12  Pick.  R.  173.  8  ib.  218.  Bat  a 
legacy  given  to  the  wife,  and  to  be  paid  to  her  when  she  is  divorced  from  her  husband 
or  volunUrily  withdraws  from  him  ;  held,  that  she  became  entitled  to  the  legaev  ibr  her 
Bole  and  separate  use,  without  the  intervention,  and  beyond  the  contiol  of  her  husband. 
Perry  0.  Boiieou,  10  S.  k  R.  R.  208.  If  a  bond  or  obligation  be  made  to  husband  and  wife, 
the  wile  would  have  it  by  survivorship.  Thus,  where  the  plaintiff's  intestate  joined  in  a 
eonveyanee  of  the  wife's  land,  and  the  grantee  executed  a  promissory  note  to  the  husband 
and  wife  togeClMr  with  a  mortgage  as  eollatersl  security.  Upon  the  death  of  the  husband  and 
marriage  of  the  wife  with  the  defendant,  who  was  sued  in  trover  for  a  conversion  of  the 
note  Tbut  the  court  decided  that  the  plaintiff  was  not  entitled  to  recover ;  because  the  wiib 
had  it  by  survivorship.    Draper's  Adm'x  P.  Jackson  and  wife,  16  Mass.  R.  480. 


^36  or  THt  PARTIBS   TO   ACTIONS. 

I.  PLAM •  secroing  dming  coverture  in  right  of  the  real  estate  of  the  wife,  Ihey  *mmy 

*     joia«  or  the  hushand  may  sue  alone,  as  in  debt,  for  not  setting  out  tithes  paya- 

8.  Mar-    ble  to  the  wife  (6). 

r*Ag^  The  effect  of  joining  the  wife  in  an  action  when  the  husband  might  sue 

alone  is,  that  if  the  husband  die  whilst  it  is  pending,  or  after  judgment,  and 
before  it  is  satisfied,  the  interest  in  the  cause  of  action  will  survive  to  the  wife, 
and  not  to  the  executors  of  the  husband,  though  if  he  sued  alone  she  would 
have  had  no  interest  (c).  A  feme  covert,  being  a  sole  trader,  according  to 
the  custom  of  London,  can  only  sue  and  be  sued  in  the  city  courts,  and  even 
there  the  husband  must  be  joined  for  conformity  (d)  (54).  If  a  right  accrue 
or  injury  be  committed  to  a  feme  covert  whilst  living  separate  from  her  bae- 
bandt  an  indemnity  should  be  tendered  to  the  husband  against  costs,  after 
wfaicht  even  without  his  consent,  an  action  may  be  brought  in  his  name,  either 
separately  or  jointly  with  his  wife,  according  to  the  then  circumstances  of  the 
case  (e) ;  but  the  indemnity  should  be  previously  tendered,  or  the  court  might 
.  stay  proceedings  (/). 

If  the  husband  surffive  (g),  there  is  a  material  distinction  between  chattels 
real  and  ehoses  in  action*  The  husband  is  entitled  to  the  chattel  real  by  sur- 
*'  vivorship,  and  to  all  rent,  &c.  accruing  during  the  coverture ;  he  is  also  enti- 
tled to  all  chattels  given  to  the  wife  during  the  coverture  in  her  own  right  (/k), 
though  not  to  her  rights  in  autre  droit  (t).  But  mere  choees  in  actioUf  or  con- 
tracts made  with  the  wife  before  coverture,  do  not  survive  to  the  husband,  and 
he  must,  to  recover  the  same,  sue  as  administrator  of  his  wife  {k){66).  So^ 
the  administrator  of  a  husband,  who  survived  his  wife,  and  died  without  takiog 

• 

(6)  Com.  Dig.  Bar.  &  Feme,  X. ;  2  Wils.  Abr.  Executors  and  Administrators,  H.  4  ; 

433,  484  ;  Cro.  Jac.  399  ;  Crc  Eliz.  G08.  2  Bla.  Com.  433  to  436  ;  Co.  Lit.  351,  n.  1  ; 

(e)  Co.  Lit.  351  a,  n.  1 ;    Cro.  Jac.  77.  Com.  Dig.  Bar.  &  Feme,  F.  I,  E.  S,  3,   Z. 

SOS;  8  HI.  Rep.  1236.  (2  A.);   1  M.  U  Set.  180. 

(d)  2  B.  &  P.  98  ;  4  T.  R.  361.  (A)  Com.  Dig.  Bar.  &  Feme,  E.  2,  3,  Z. ; 

^e)  Chambers  v.  Donaldson,  9  East,  471  ;  2  Bla.  Com.  424  ;  Co.  Lit.  351  a,  note  1. 

4  Bar.  &  Aid.  419,  post.  (t)  Id.  Ibid,  i    4  T.  R.  610  ;    1  Roll.  Ab. 

(/)  Morgan  and  wife  v.  Thomas,  2  C.  &  889,  pi.  10  ;  Dyer,  331  a. 

M.  388.  (k)  Com.  Dig.  Bar.  &  Feme,  E.  3  ;  2  Bla. 

(g)  As  to  the  effect  of  survivorship  in  Com.  435 ;  3  Mod.   186 ;  2  Vcs.  sen.  676  ; 

general  between  baron  and  feme,  see  Bac.  Rep.  temp.  Talb.  173  ;  Co.  Lit.  351,  n. 

{  (54)  Mter  in  Pennsylvania.  Act  of  22d  Feb.  1718,  sect.  I.  Purd.  Dig.  298.  1  £nj. 
Laws,  99.  { 

A  husband  cannot  convey  an  estate  by  deed  to  his  wife.  Mariin  v.  Martin,  I  GieenT. 
R.  398.  Post-nuptial  contracts  are  sanctioned  upon  the  principle  that  (he  convenience  and 
interest  of  families  require  such  exchanges.  Thus,  it  whs  held  that  a  conveyance  made 
in  trust  for  the  wife,  after  marriage  upon  the  transfer  to  him  by  the  wife,  of  an  equivalent 
out  of  her  property,  will  be  established  both  at  law  and  inequity.  Butstuch  contracts 
must  be  honest ;  not  feigned  or  pretended.     Bullard  v,  Briggs,  7  Pick.  R.  533. 

(55)  Although  the  husband  cannot  sue  for  a  debt  due  his  wife,  dum  tola,  afler  her  death, 
without  obtaining  letters  of  administration,  yet  the  necessity  of  doing  this  has  relation 
merely  to  the  mode,  and  not  the  Hght  of  reducing  her  ehoaes  in  action  into  possession  j  tlie 
right  to  them  resides  in  no  other  person;  if  he  gain  possession  of  them  without  suit,  hid 
title  is  as  perfect  as  though  he  had  taken  out  letters  of  administration  ;  if  he  die  without 
reducing  them  into  possession,  the  right  to  ihcm  survives  lo  his,  and  not  the  wife's 
representatives,  and  if  any  other  person  obtain  the  possession,  he  can  liold  only  as  trustee 
for  the  husband  or  his  representatives.  Whitaker  v.  Whitaker,  6  Johns.  Rep.  112.  Co. 
LitU  351.  a.  n.  1.  {  See,  however,  Cornwall  v.  Hoyt,  7  Conn  Rep.  420.  Beach  r.  Nor- 
ton, 8  Conn.  Rep.  71 .     Griswold  v.  Penniman,  2  Conn.  Rep.  564.  { 

Where  a  legacy  had  been  left  to  the  wife,  and  the  husband  had  been  absent,  so  that  the 
wife  obtained  a  divorce  dissolving  the  ties  of  matrimony;  held^  that  the  wife  was  entitled 
.  to  the  If^ticy.    W'intercast  r.  Smith,  4  Rawle*s  R.  177. 
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Mt  adiiiiaistotion  to  her  effects^  cannot  recover  her  ehoatBtn  action,  and  for   >•  n.Aiir* 

die  latter  purpose  administration  must  he  taken  out  to  the  wife  (/).     And  he       ' 

may  sue  as  administrator  on  a  hond  to  his  wife  during  coverture  (m)»  *^  And  if  8«  Mar- 
pending  an  action  by  husband  and  wife  for  such  chose  in  (tction,  the  wife  die^  ^^^^' 
the  mat  abates  (n)  ;  but  if  they  obtain  judgment,  he  may,  notwithstanding  her 
sidisequent  death,  issue  execution,  or  support  an  action  of  debt  on  such  judg- 
meot  (o).     He  is  entitled  to  sue  or  distrain  for  arrears   of  rent  which  became 
due  in  the  life-time  of  his  wife,  from  persons  who  were  tenants  of  her  freehold 
fwqpeiiy  (p).     But  the  husband  cannot  sue  for  arrears  of  rent  accruing  ailer 
the  death  of  his  wife,  on  a  lease  of  her  land  by  himself  and  wife  under  seal 
daiiog  coverture,  in  which  the  lessee  ^covenanted  with  the  husband  and  wife    [  *^^  ] 
and  the  heirs  of  the  toife  (9).  ^ 

If  die  wt/k  swrvive,  she  is  entitled  to  all  chattels  real  which  her  husband 
had  in  her  right,  and  which  he  did  not  dispose  of  in  his  life-time,  and  to 
arrears  of  rent,  &c.  which  became  due  during  the  coverture,  upon  her  ante- 
cedent demise,   or   upon   their    joint  demise  (r)    during  the  coverture,  to 
which  she   assents  afler  his  death ;    and  to  all   arrears  of  rent  and  other 
dboies  m  action  to  which  she  was   entitled   before  the  coverture,  and  which 
die  husband  did  not  reduce  into  actual  possession  («).     She  also  takes  by  sur- 
nvorship  a  debt  due  upon  a  judgment  recovered  by  husband  and  wife  (56), 
whether  obtained  for  a  debt  due  to  the  wife  whilst  sole  (<),  or  upon  a  contract 
made  with  the  wife  during  coverture,  where  she  is  the  meritorious  cause  of  ac- 
tum [m)\  and  ^e  is  entitled  to  a  bond  given  to  her  and  her  husband  («),  or  to 
her  alone  {y) ;  she  is  also  entitled  to  all  rights  of  action  in  autre  droit  as  ex- 
ecutrix or  administratrix  (z).     And  >where,  during  coverture  of  an  administra- 
triz,  her  hnsband  joined  with  two  sureties  in  a  note  for  money  lent  to  the  hus- 
band, out  of  the  estate  vested  in  the  wife  as  administratrix,  it  was  held,  that 
after  the  death  of  her  husband  she  might  sue  the  other  two  parties  to  the 
note  (a)«     In  all  these  cases  where  the  wife  is  joined  in  the  action,  if  the  hus- 
band die  pending  the  suit,  it  will  not  abate,  and  the  wife  may  proceed  to  judg-    - 
ment  and  execution,  the  death  of  the  husband  being  suggested  upon  the  re- 
cord [h){b7).     And  when  a  feme  executrix  marries  a  debtor  to  the  testator,  the 
light  of  action  is  only  suspended  during  the  coverture,  and  if  she  survive,  she 
may,  in  her  character  of  executrix,  sue  the  executors  of  the  husband  (c). 
But  if  the  husband  made  a  separate  demise  of  the  wife's  land,  his  executor  will 


I 


I)  BettB  V.  Kenipton,  8  6.  &  Adol.  273.  Com.  434  ;  2  Ves.  sen.  676  ;   1  Vern.  396. 

m)  S  M.  &  SeL  396,  397.  (u)  2  Bla.  Rep.  1239  ;  Cro.  Jac  77.205  ; 

m)  6  B.  &  C.  253.  Co.  Lit.  351  a,  n.  1  ;  1  Vern.  396. 

(•)  3  Mod.  189,  notes  (g)  (A).  (x)  2  P.  W.  496. 

tp)  32  Uen.S,  c.  37,  s.  3.  (y)  2  M.  &  Sel.  396,  397,  n.  b. 

(f)  t  Bingb.  112;  4  B.  &  C.  529,  S.  C.  in  (z)  4  T.  R.  6I6 ;  Com.  Dig.  Bar.  &  Feme, 

irror.  P.  I. 

(r)  Notifthebusband  demise  alone.  JDtc^  (a)  Ricbards  v.  Richards,  2  Bar.  &  Adol. 

Sir  J.  Mansfield,  2  Taunt.  181 ;  1  Roll.  Ab.  447. 

»50d.  (6)  8  &  9  W.  3,  c  II,  s.  7j  Rep.  temp. 

(0  1  RolL  Ab.   350;     Co.  LiU  351   a;  Hard w.  397  to  399. 

Com.  Dig.  Bar.&  Feme,  F.  1.  (c)  Cro.  Eliz.  114;  3  Atk.  726. 

(I)  Com.  Dig.  Bar.  &  Feme,  F.  1  ;  2  Bla. 


(56)  Gibson  «.  Todd,  adm.,  1  Rawie,  452.    Hammick  v.  Bronson,  5  Day*6  R.  290. 

(57)  Vide  Scboonmaker's  Ex'rs  t,  Elmendorf,  10  J.  R.  49.    Vaughan  v.  Wilson,  4  Hen. 
k  MttJif.  452. 
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**J,tV^  be  entitled  to  the  rent  which  became  due  before  his  death,  and  not  his  sorvirii^' 
wife  (d), 

.  ^^'^  The  eonaequences  of  a  mistake  in  the  proper  parties,  in  Ihe  case  of  baroo 

and  feme,  are,  that  when  a  married  woman  might  be  joined  in  the  action  with 
her  husband,  but  sues   alone,  the   objection  can  only  be  pleaded  in  abate- 

[  *37  ]  ment  (58),  and  not  in  bar,  though  the  husband  might  sustain  a  writ  of  *error(«}, 
and  if  she  marry  aAer  writ,  and  before  plea,  her  coverture  must  be  pleaded  in 
abatement,  and  cannot  be  given  in  evidence  under  the  general  issue  (/). 
But  when  a  feme  improperly  sues  alone,  having  no  legal  right  of  action,  she 
will  be  nonsuited  {g)  ;  and  if  she  improperly  join  in  an  action  with  her  hus- 
band, who  ought  to  sue  alone,  the  defendant  may  demur  (&)«  or  the  judgment 
will  be  arrested  (t),  or  reversed  on  a  writ  of  error  {k)*  And  if  the  husband 
sue  alone,  when  the  wife  ought  to  be  joined,  either  in  her  own  right,  or  in 
autre  droits  he  will  be  nonsuited  (/} ;  or  if  the  objection  appear  on  the  reeordy 
it  will  be  fatal  in  arrest  of  judgment  or  on  error  (m). 


IL  WHO  TO  BE  DEFENDANTS. 

IK  DKFEir-  T^he  action  upon  an  express  contract,  whether  it  be  by  deed,  or  merely  in 
_^ '  writing,  or  by  parol,  must  in  general  be  brought  against  the  party  who  made 
ist.  Asbe-  It,  either  in  person  or  by  agent  (n)._^  And  although  in  the  case  of  a  deed  tnler 
original  pt^rtes^  an  individual  not  named  as  a  party  cannot  sue  thereon,  although  it  c<m« 
pAr^«>f  tain  a  covenant  with  him,  and  for  his  benefit  (o),  yet  this  rule  does  not  protact 
reference    ^^^^  liability  a  party  who  executes  such  a  deed  containing  a  covenant  by  him. 


to  the  Ita-  although  he  is  not  described  as  a  party  thereto  (p). 

tke  pfuty.  ^^^  ^  party  who  expressly  contracts,  and  permits  credit  to  be  given  to  him, 
is  liable,  although  he  were  not  the  strict  legal  owner  of  the  property  in  respect 
of  which  the  contract  is  made,  nor  beneficially  interested.  Thus  the  owner 
of  a  ship  is  prima  facie  liable  for  repairs  necessarily  done  to  it  (9)  ;  but 
where  the  legal  title  to  a  vessel  remained  for  some  time  afler  the  sale  in  the 
vendor,  and  during  that  time  the  captain,  by  the  direction  of  the  purchaser, 
r  *38 1  ordered  repairs,  it  was  decided  that  the  vendor  was  *not  liable  for  the 
amount  (r)(60).     So  the  mortgagee  of  a  ship  is  not  liable  for  wages  or  repairs 

(d)  2  Taunt.  181.  K. ;  1  M.  &  Sel.  180, 181. 

(e)  3  T.  R.  631.  (m)  1  Sira.  229 ;  Cro.  Jac  424. 

(/)  6  T.  R.  265  ;   Bac.  Abr.  Abatement,  (n)  8  East,  12 ;  3  Esp,  R.  27 ;  3  Campb. 

G.     It  would  be  pleadable  puis  darrtin  con-  354.  356. 

tinuance  in  abatement,  if  it  occurred  after  (0)  Jlnte,  3. 

the  defendant  had  pleaded  in  chief  to  the  {p)  Garth.  76 ;  Holt,  R.  210,  S.  C. ;  Piatt 

declaration.     See  Tidd,  9th  ediL  849  (59).  on  Gov.  7,  8. 

(g)  4  T.  R.  361.  (q)  2  Gampb.  339.  517  ;  4  B.  &  A.  352  ; 

(hy  1  Salk.    114;    1    Hen.  Bla.  108;  2  Gowp.  636.     See  also  8  East,  10;  11  Id. 

Wils.  424.  435;  13  Id.  238. 

(t)  Gro.  Jac644.  (r)  8  East,  10.     See   13  East,  238;  16 

(k)  2  Bla.  Rep.  1236.  Id.  169 ;  2  Campb.  517. 

(0  1  Salk.  282 ;  Bac.  Abr.  Bar.  &  Feme, 

(58)  Vide  Newton  v,  Robinson,  Tayl.  72. 

(59)  Wilson  v.  Hamilton,  4  S.  &  R.  238. 

(60)  Vide  VVendover  ct  al.  v.  Hogebooro  et  al.,  7  J.  R.  303.  Hussey  v.  Allen  et  al.,  6 
Mass.  R.  163.  In  the  case  last  cited,  neither  the  plaintiff  i;or  the  master  had  notice  of  the 
previous  transfer. 
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where  the  party  claiming  the  debt  was  employed  by  the  mortgagor  (<),  or  ex«  "•  DftPKii* 
pressly  gave  him  credit  (/)•     So  if  an  executor  trustee  carry  on  trade  as  trus*    '^t^llf* 
tee  for  the  benefit  of  the  children  of  the  testator,  he  will  be  personally  liable    !•  Who 
So  pay  the  debts,  and  may  even  be  made  a  bankrupt  in  respect  of  them  (ti).       uST 

In  the  case  of  an  express  contract,  the  agreement  itself  will,  therefore,  in 
geaeimly  remove  all  difficulty  with  regard  to  the  person  who  should  be  sued 
upon  it. 

[But  difficulties  frequently  occur  in  deciding  who  should  be  made  the  de*  |q  ^^^^^ 
(endant  in  an  action  upon  a  promise  created  or  implied  by  law  from  a  particu-  where  a 
kr  state  of  facts.     In  this  case  it  must  be  ascertained  who  is  the  party  subject  ^''^^ 
to  the  Ugai  liabUiiy  ;  for  he  is  the  person  who  should  be  sued  (x).     A  mere  be  imfiud. 
9^[miabU  or  wurral  obligation  to  pay  a  demand  is,  in  the  absence  of  an  express 
promise,  insufficient  to  support  an  actio^(i/)(61).     And  there  are  some  in- 
stances in  which  even  an  express  promise  will  give  no  additional  force  to  mere 
equitable  liability,  as  in  the  case  of  a  promise,  without  any  new  consideratioUf 
to  pay  a  legacy  (z),  or  the  share  of  an  intestate's  effects  to  which  the  plaintiff 
m  entitled  under  the  Statute  of  Distributions  (a).     In  these  cases,  the  subject- 
matter  is  more  peculiarly  within  the  province  of  the  Courts  of  Equity,  and  a 
Court  of  Common  Law  cannot  so  effectually  do  justice  between  all  parties; 
sad  tiiereibre  will  not  recognize  even  an  express  promise  so  as  to  allow  an 
aetiflD  to  be  brought  thereon. 

The  general  rule  is,  that  a  cestui  que  trust  cannot  sue  his  trustee  at  law  (6).  When  or 
Bot  if  a  trostee  state  an  account,  and  admit  a  balance  due  from  him  to  the  '^o^A£:<^insi 
€esim  fue  irust^  he  may  be  sued  at  law  (c). 


&c« 


[*89  3 


A  contract  made  by  an  agents  as  such,  is  in  law  the  contract  of  the  princi-  Againsi 
pal ;  Qaifacit  per  alium  facit  per  se.  The  assent  of  the  agent  is  the  assent  Agents, 
of  the  principal ;  the  former  is  the  mere  conduit  or  medium  by  which  the  con* 
tiact  is  effected,  and  is  not  clothed  with  any  legal  or  beoeficial  interest  in  it 
vbich  can  render  him  responsible  upon  the  agreement  (ci),  although  in  some 
instances  he  may  sue  thereon  (e).  The  general  rule  therefore  is,  that  when  a 
person  has  contracted,  in  the  capacity  of  an  agents  and  that  circumstance  *is 
known  at  the  time  to  the  person  with  whom  he  contracts,  such  agent  is  not 
^Mt  to  an  action  for  non-performance  of  the  contract  (/),  even  for  a  deceit- 

(f)  SCampb.  354.  qualification  of  that  rule,   I  Chitty's  Qen, 

(07B.&C.30;  Ry.&M.  N.P.C.  199;  Piac.  6,  7,  8. 

t  Bingfa.  179 ;  9  Moore,  344,  S.  C.  (c)  1  Harr.  &  Wol.  167. 

»                (»)  Viner  v,  Cadell,  3  Esp.  Rep.  88.  (d)  3  Chit.  Com.  Law,  194.  21  i  ;  Paley, 

I                 (z)  %  Hf  lu  Bia.  563 ;  1  Hen.  Bla.  93.  Prin.  &  Agent,  251,     Who  may  he  i^n  agent, 

I                (f)  See  Chiujun.  on  Con.  10.  Co.  Lit.  52  a« 

\                (x)  5  T.  R.  690 ;  7  B.  &  C,  544,  (e)  wJn/e,  7.  8. 

(«)  7  B.  fc  C.  542.  (/)  See  rule  and  principle,  12  Ves.  352  j 

(*)  1  Hoh.  N.  P.  C,  641.    See  2  Moore,  15  East,  62.  66  ;  Paley,  Prin.  and  Agent, 

240;  8  Tauiit.  263,  S.  C. ;  Sand,  on  Uses,  216 ;  3  Campb.  317;    2  M.  &  Sel.  438  ;  li 

;  2  Bro.  C.  C.  265,    See  further  and  Taunt.  387. 


(61)  A  Dioral  obligation  is  ava liable  as  a  consideration  for  an  esprtia  promise,  in  those 
cuts  only,  where  a  prior  legal  obligation  has  existed,  which,  by  reason  of  some  statute,  or 
ifaibboni  rule  of  Uw,  caaoot  now  be  enforced.    Cook  v.  Bradley,  7  ConiL  R.  57^ 
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II.  OErBii«  All  warranty  (g),  if  he  had  authority  (62)  from  his  principal  to  make  the  con- 

'     tract  (h).     For  the  same  reasons,  if  an  attorney  *^  for  and  on  the  behalf  of  his 

1.  Who    client,  and  as  his  agent,"  promise  to  pay  money,  he  is  not  personally  liable  if 

U«r  ^  ^'  ^^  ^^^  authority  from  his  client  (t)  (63).  And  where  a  trader,  afler  an  act  of 
bankruptcy,  employed  an  auctioneer  to  sell  goods,  who  sent  him  the  proceeds 
by  the  hands  of  the  defendant,  it  was  decided  that  the  assignees  could  not  sue 
the  latter  for  the  money  (j).  So  where  A.,  an  auctioneer,  being  employed  to 
sell  an  estate  belonging  to  B.,  entered  into  and  signed  an  agreement  with  C. 
for  the  purchase,  in  his  own  name,  as  agent  of  B.,  and  B,  shortly  afterwards 
signed  it,  and  added,  *'  I  hereby  sanction  this  agreement,  and  approve  of  A.'s 
having  signed  the  same  on  my  behalf,^'  it  was  held  A.  was  not  personally 
liable  (&). 

But  if  an  agent  covenant  under  seal  for  the  act  of  another,  though  he  de- 
scribe himself  in  the  deed  as  contracting  for  and  on  the  part  and  behalf  of 
siich  other  person  (/)  (64) ;  or  if  he  accept  or  draw  a  bill  of  exchange  generaUj 
and  not  as  agent,  he  is  personally  liable,  (m)  unless  in  the  case  of  an  agent  on 
behalf  of  government  (n)  (65).  So  where  the  defendant  by  a  written  agree- 
ment, expressed  to  be  made  ^*  by  himself  on  behalf  of  A.  B.  of  tte  one  part* 
and  the  plaintiff  of  the  other  part,"  stipulated  that  he  the  defendant  would  exe- 
cute to  the  plaintiff  a  lease  of  certain  premises,  which,  as  it  was  proved,  be- 
longed to  A.  B.,  Best,  €.  J.,  held,  that  the  defendant  was  personally  liable ; 
and  he  added,  that  there  was  no  distinction  between  deeds  and  parol  agree- 

(g)  3  P.  Wms.  278,  279  ;    1   Bla.  Rep.  BIngh.  378  ;  but  see  4  M.  &  Sel.  259. 

670 ;  2  Ld.  Raym.  1210 ;  Cowp.  66$  ;  Burr.  (Jk)  5  Moore,  270 ;  2  B.  &  B.  452,  S.  C, ; 

1986;    IT.   R.   181.  674;    4  T.  R.  553;  and  see  2  Taunt.  374,  387. 

Pcake,  C.  N.  P.  120  ;  Bac.  Abr.  Action  on  (/)  5  East,  148. 

the  Case,  B. ;  Abbott,  1st  ed.  229  ;  1  East,  (m)  Stra.  995  ;   1  B.  &  P.  368  ;  Sowerby 

607.  V.  Huicher;2  Crom.  &  Mees.  368. 

(A)  3  P.  Wms.  279.  (n)  1  T.  R.  674  ;  Gow's  Cas.  N.  P.  117  ; 

(t)  3  P.  Wms.  277  ;  2  M.  &  Sel.  43^.  3  Brod.  &  Bing.  275  to  286  ;  7  Moore,  91, 

(j)  4  Taunt.   198;    3  Campb.   183;   9  UO,  S.  C. 


(62)  Hopkins  v.  Mehaffy,  1 1  S.  &  R.  128.  Vide  Carew  v.  Otis,  1  J.  R.  418.  5  ib.  255, 
n.  i.  Passmore  v.  Mott,  2  Binn.  201.  Bethune  r.  Neilson,  2  Coi.  R.  139.  Mann  v.  Chan-> 
dier,  9.  Mass.  R.  335.    Dusenbury  v.  Ellis,  3  J.  Cas.  70. 

Doty  V.  Wilson,  14  J.  R.  378.  Smith  v.  Ware,  13  J.  R.  257.  In  Freer  v.  Hordcnburgh, 
5  J.  R.  272,  it  was  held  that^  there  was  neither  a  legal  nor  moral  obligation  on  the  owner 
of  land  to  pay  for  work  done  on  it  by  one  who  entered,  without  bis  consent,  or  any  con* 
sent,  or  color  of  right.  See  20  J.  K.  28.  Such  a  consideration  will  not  support  an  as* 
sumpsit,  ib. 

Dubois  «.  The  Delaware  and  Hudson  Canal  Company,  4  Wer.d.  R.  285.  Aa 
agent  renders  himself  personally  liable  when  he  makes  a  contract  upon  terms  which  he 
knows  he  has  no  authority  to  agree  to,  although  the  contract  be  mode  in  the  line  of  hie 
business  as  agent.  Meech  v.  Smith,  7  Wend.  R.  315.  Cunningham  v.  Soules,  7  W^ad. 
R.  106. 

(63)  An  attorney  is  personally  liable  to  a  sheriflf,  and  so,  it  would  seem,  to  any  other 
officer  of  the  court,  for  his  fees,  as  it  is  to  be  presumed  that  the  credit  was  given  to  the  at- 
torney.    Adams  v,  Hopkins,  5  J.  R.  252.     Ousterhout  v.  Day,  9.  J.  R.  114. 

(64)  Vide  White  and  others  v.  Skinner,  13  Johns.  Rep.  307.  Tippets  o.  Waiker  and 
others,  4  Mass.  Rep.  595.  Cutter  v.  VVhitlemore,  10  Mass.  Rep.  447.  Meyer  and  an- 
other V.  Barker,  6  Binn.  228.  Sumner  v.  Williams,  8  Mass.  Rep.  362.  I  Mitchell  v, 
Hazen,  4  Conn.  Rep.  495.  Bclden  v.  Seymour,  8  Conn.  Rep.  24.  Duvall  v.  Craig,  % 
Wheat.  Rep.  45.  { 

(65)  {  Or  draw  a  bill  of  exchange  generally,  without  stating  any  qualification  of  his 
responsibility  as  drawer^  though  the  payees  knew  that  he  was  but  an  agent.  Mayhcw  p. 
Prince,  11  Mass.  Rep.  54.  }  The  drawer  of  a  note  at  guardian  of  another,  was  held  per^ 
tonally  liable.  Thatcher  v.  Dinsmore,  5  Mass.  Rep.  299.  Foster  v.  Fuller,  6  Mass.  Rep. 
68.  A  covenant  by  an  executor,  as  executor,  and  not  olAerioue,  was  held  not  to  bind  him 
peraoually.    Thayer  v.  Wendell,  Bep.  C.  C.  U.  S.    First  Circ't,  37.    {  Qallis.  Rep.  37. } 
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menls  ia  this  respect  (o).    And  where  the  solicitors  of  the  astfigneee  of  a  u*  AB»if«    j 
benkniptv  upoa  whose  lands  a  distress  had  been  made  by  the  landlord*  gave  a      tHIl* 
whtten  undertaking,  stating  that  *^  they,  as  solicitor:^  to  die  assignees,  undertook    1*  Who 
to  pay  the  rent,  &c."  ihey  were  held  ^personally  liable  {p)  \  and  in  generali  ^^     '^ 
where  an  agent  enters  into  a  written  agreement  as  if  he  were  the  principal,  and  ^«^q|. 
the  credit  is  given  to  him,  he  is  personally  liable  {q) ;  but  this  liability  must  &e. 
be  L.;.ilected  from  the  instrument  upon  a  reasonable  exposition  of  the  whole  of    L  ^J 
its  terms  (r)  (66).     So,  if  a  person  being  an  agent  act  as  a  principal,  and  do 
not  disclose  his  principal,  or  declare  that    he  acts  as  agent  at  the  time  of 
making  a  verbal  contract,  and  the  credit  be  given  expressly  to  him,  he  will  be 
persooalty  responsible  («)  (67).     The  master  of  a  ship  is  in  general  liable  for 
necessaries  furnished  abroad  (<),  or  in  this  country*  unless  they  were  furnished 
upon  the  credit  of  the  owners  («) ;  and  he  or  the  owners  may  be  sued  upon  the 
bill  of  lading*  or  generally,  for  the  loss  of  goods,  unless  there  has  been  an  ex- 
press contract  with  the  owners  {x)  (68) ;  and  it  seems  that  e  policy  broker  alone 
can  be  sued  for  the  premiums  of  insurance  (y). 

Where  an  agent  does  not  pursue  in  any  degree  the  principal's  authority  {z) ; 
DC  so  far  ej(ceeds  it  as  to  discharge  the  principal  from  responsibility  for  his 
acts  (a) ;  or  where  he  acts  under  an  authority,  which  he  knows  the  principal  has 
no  right  to  give,  as  an  agent  selling  property  under  a  notice  tbat  H  do^  not 
belong  to  his  principal ;  he  is  personally  responsible  (6), 

m 

[•)  I  Ry.  Al  Moo.  929 ;  see  5  Moore,  978.  (<)  Conip.  639 ;  7  T.  R.  Sl9. 

(p)  3  B.  &  Aid.  47  ;  see  also  9  O.  &  R.  (u)  Abbott  on  Shippine,  let  edit.  95. 

307  ;  I  B,  &  C.  160,  S.  C. ;  1   Gow,   117;  (x>  Garth.  58 ;  Bac  Ab,  Actions,  B, 

I  Stark.  14.  (y)  1  Marsh,  on  Ins.  904. 

(f  j  i  East,  149  ;  6  T,  R.  176 )  1  T.  R.  (z)  1  Eq.  Ab.  308. 

675;  15  East,  69  ;  6  TaunL  147  ;   1  Maiah  (o)  3  T.  R.   761  j  1  Esp.  N.  P.  C.  119; 

500.  3  P.  Wms.  979 ;  5  B.  &  Aid.  34;  9  Tftont. 

(r)  5  Moore,  270  ;  9  Taunt.  374,  387.  386  ;   10  Ves.  400. 

is)  iCampb.  317;   15  E&si,  63,  OG  ;   12  (6)  Cowp.  565,  566  ;  4  Barr.  1984;  Bui. 

Vei.35J;  Payh  246  ;  Peake,  C.  N.P.  120 ;  N.P.133;  Ld.  Raym.  1210;  4T.R.558s 

1  T.  R.  181  ;   7  T.  R.  359  ;  Burr.  1991.  Stra.  480  ;  I  Taunt.  359 ;  9  Id.  386. 

t66>  An  agent  contracting  on  behalf  of  gorernment  is  not  personally  liable.  Vide  Baia* 
hndge  v.  Doviue,6  Mass.  Rep.  957.  Jones  v.  Le  Tombe,  3  Dall.  384.  So,  the  SeereCarf 
u  War,  taking  a  lease  of  a  builtiing,  in  Washington,  for  tho  use  of  the  war  office,  was  held 
MC  CO  be  liable  under  a  covenant  oontained  in  the  lease.  Hodgson  v.  Dexter,  1  Cranchy 
341  {  So,  liie  president  of  a  corporation  sealing^  a  covenant,  as  president,  and  on  behalf 
of  the  corporation.  Hopkins  v.  Mehaflfy,  1 1  Serg.  &  Rawle,  196.  Randall  v.  Van  Yedh* 
ten,  19  Johns.  Rep.  60.  (  But  a  public  officer  may  render  himself  liable  by  his  express 
vomiee.  Gill  v.  Brown,  19  Johns.  Rep.  385.  The  Supreme  Court  of  the  State  of  New 
York  hare  decided,  tliat  an  agent  of  government,  known  as  such>  is  personally  liable  oq  a 
eoatnct  made  by  him  on  account  of  government,  unless  it  appear,  as  well  that  he  eon» 
Meted  in  his  official  capacity,  and  on  account  of  government,  as  that  the  other  party  gave  * 
the  credit,  and  intended  to  look  to  government  for  compensation  Sheffield  v.  Watson,  9 
Csines*  Rep.  69.  Sed  Vide  Walker  v,  Swartwout,  19  Johns.  Rep.  444.  Swift  e.  Hop<  ^ 
kins,  13  Johns.  Rep.  313. 

(67)  {  Allen  «.  Rostain,  1 1  Serg.  &  Rawle,  375,  {  If  the  seller  of  goods,  knowing  at  tba 
tine  that  the  buyer,  though  dealing  with  him  in  his  own  name,  is  in  truth  the  agent  of  an« 
other,  elect  to  give  the  credit  to  such  agent,  he  cannot  afterwards  recover  the  value  againei 
the  known  principal ;  but  if  the  principal  be  not  known  at  the  time  of  the  purchase  mi^e  by 
tke  agent  it  eeems  that  when  discovered,  the  principal  or  the  agent  may  be  sued  at  the  elee* 
tioo  of  the  seller ;  unless  where  by  the  usage  of  trade,  the  credit  is  understood  to  be  eon* 
loed  lo  the  agent  so  dealing ;  as  particularly  in  the  case  of  prineipals  residing  abroad* 
Patterson  and  another  «.  Quadasequi,  15  East*a  Rep.  69.  Et  vide  Mauri  v.  Hefferttan,  IS 
Johns.  Rep.  59  Jaqnes  e.  Todd,  3  Wend.  R.  83.  Linc<»ln  v.  Battelle,  6  ib.  475,  Pehtf 
f.  Stanton,  rO  ib.971.  Tradesman's  Bank  v.  Astor,  \l  Wend*  R.  87.  Jeffrey  v.  Big^ 
eU>w,  13  ib.  518. 

l68)  The  plaiotiff  has  his  election  to  sua  either  the  one  or  the  other,  unlaM  thara  warf 
•  special  promise  from  either,  in  which  case  the  other  is  dise]iar|;ed.  Oaroheim  «.  Beoaet, 
Sir.  816.    Farmer  and  another  v.  Davies,  1  Term  Rep.  108. 

Vol.  I.  6 


49  or  THB  PARTIES  TO  ACTIONS. 

II.  DKVkH*  There  is'  a  material  distinctioti  between  an  action  against  an  agent  for  the  re- 
^tmiH'  coveiy  of  damages  for  the  non-performance  of  the  contract,  and  an  action  to 
1.  Wha  -recover  back  a  specific  sum  of  money  received  bj  him;  for  when  a  contract 
l6|al  y  Ua-  j^^  }^en  rescinded,  or  a  person  has  received  money  as  agent  of  another  who 
Acents.  ^^  °^  T^fM  thereto,  and  has  not  paid  it  over,  an  action  may  be  sustained 
lie.  against  the  agent  to  recover  the  money  (69) ;  and  the  mere  passing  of  such  mo- 

L  *^^  J  ney  in  account  with  his  principal,  *or making  a  rest,  without  any  new  credit  given 
to  him,  fresh  bills  accepted,  or  further  sums  advanced  to  the  principal  in  con- 
sequence of  it,  is  not  equivalent  to  a  payment  of  the  money  to  ihe  principal  {e). 
But,  in  general,  if  the  money  be  paid  over  before  notice  to  retain  it,  the  agent 
is  not  liable  (d)  (70),  unless  his  receipt  of  the  money  was  obviously  illegalf  or 
his  authority  was  wholly  void  (e)  (71). 

Where  persons  received  money  for  the  express  purpose  of  takmg  up  a  hiH 
6f  exdiange  two  days  after  it  became  due,  and  upon  tendering  it  to  the  hold- 
^,  and  demanding  the  bill,  find  that  they  have  sent  it  back,  protested  fbf 
non-acceptance,  to  the  person  who  indorsed  it  to  them»  it  was  held,  that  socb 
persons,  having  received  fi-esh  orders  not  to  pay  the  bill,  were  not  liable  to  an 
aibtion  by  the  holders  for  money  had  and  received,  when,  upon  the  bill  being 
procured  and  tendered  to  them,  they  refused  to  pay  the  money  (/)•  A  persoo» 
who,  as  a  banker  or  agent,  receives  money  fi-om  A.  to  be  paid  to  B.,  and  la 
other  different  persons,  cannot  in  general  be  sued  by  B.  for  his  share,  unless 
he  has  expressly  agreed  to  appropriate  the  money  to  the  purpose  for  which  it 
was  sent  (g).  Nor  can  an  action  for  money  had  and  received  be  maintained 
against  a  mere  bearer  of  money  fi-om  one  person  to  another  (h) ;  or  a 
mere  collector  or  receiver  who  has  bond  fide  paid  it  over  (t) ;  or  against  & 
churchwarden  to  recover  back  dues  which,  before  the  commencement  of  the 
action,  had  been  paid  over  to  the  trustee  of  a  chapel,  for  whom  it  was  receiv- 
ed (k) ;  or  against  an  arbitrator  to  recover  money  deposited  with  him  bj  a 
bankrupt,  subject  to  an  award,  and  which  money  the  arbitrator  banAfide  paid 
over  to  (he  person  whom  he  thought  entitled  to  receive  it,  before  the  issuing  of 
the  commission,  and  without  notice  of  an  act  of  bankruptcy  (/).  But  anctioneeis 
and  stakeholders  are  considered  in  the  light  of  trustees  for  both  parties,  and  are 
r  «42  1  *bound  to  retain  the  money  deposited  with  them,  until  it  be  ascertained  which 
of  the  parties  is  entitled  to  receive  it  (m). 

(c)  3  M.  A;  Sel.  S44 ;  Cowp.  665 ;  8tnu        (g)  14  East,  58S ;  7  Taunt  SS9;  1  R.  k, 
480 1  $  Taunt.  815.  M.  68 ;  3  Cromp.  &  J.  83;   I  Marsh.  fUp. 


(4)  CoFP*565;  Burr.  1986;  Ld.  Raym.     132. 
;10 ;  4  T.  R.  553 ;  Stnu  480 ;  BuU  N.  P.        (k' 
133;  10  Mod.  SS;    8  Esp.  Rep.  607;    5        (Q  4  Burr.  1985  ;  4  T.  R.  554,  556. 


1810 ;  4  T.  R.  553 ;  Stnu  480 ;  BuU  N.  P.        (A)  4  Taunt  198. 

-  ~.  .  .  (Q     ~ 

Moore,  105  j  8  Taunt  737.  (jk)  8  Taunt  136. 


(e)  1   Campb.  396,   664;    3    Esp.  Rep.  O)  7a&C.  101. 

163;  1   Stra.  480;    Cowp.  69;    1   Taunt  (m)  5  Burr.  9639;  7  Moore,  465.    Aa  to 

359.  deposits  on  legal  or  illeeal  wagers,  see  Chit 

.  (/)  1  Moore,  74 ;  see  14  East,  588,  590  ;  jun.  Coo.  193 ;    7  Pnce,  640 :  8  B.  &  C. 

S  Ring.  7 ;  9  Moore,  31,  S.  C.  887. 


(69)  Vide  Campbell  e.  Hall,  Cowp.  904.  Hardacre  v.  Stewart,  5  Esp.  Rep.  103. 
Hearscy  v,  Pruyn,  7  Johns.  Rep.  179.    Whilbread  ».  Brooksbank,  Cowp.  69. 

(70)  Vide  Carew  ».  Otis,  tJ.  R.  418.  »         t- 

(71)  Or  the.  payment  was  compulsory,  and  not  made  expressly  for  die  ute  of  the  princi- 
toaL  Riplejfet  aL  v.  Qelston,  9  J.  R.  901.  MowaU  e.  M'Clellao,  1  Wend.  R,  173. 
Mitibtn  t.  Bristol,  10  ib.  498. 


IN   FORM   EX   CONTRACTU. — ^DXFfiNDANTS.  4$ 

The  €ig€iUs  of  ga9er»m^  are  oot  in  general  liable  upon  contracta  avowed-  u*  aataa* 
Ijr  entered  into  by  tbem  in  their  official  ca|>acity.     Thus,  neither  the  governor   *t!!lL' 
of  a  fort  or  colony  (»)•  nor  a  military  commiesaiy  (o),  nor  the  captain  of  a      l*  ^^ 
regiment  (p)«  or  ship  (q)f  is  liable  for  goods  ordered  by  him  for  the  public  ser-  ^^  ^ 
vicet  in  caaea  where  he  does  not  expressly  pledge  his  individual  credit  and  re«  Ageiu% 
aponaibility.     Nor  is  the  secretary  at  war  liable  to  a  retired  clerk  of  the  war- 
office  for  his  retired  allowance,  although  such  allowance  was  included  in  cer- 
tain funds  received  by  the  defendant  in  his  official  character  (r).     Nor  are  jua- 
ticea  of  the  peace,  contracting  on  behalf  of  the  public  for  rebuilding  a  public 
Widget  under  the  provisions  of  an  act  of  parliament  which  provides  a  fund  fiv 
the  paymentt  liable  to  the  contractor  («) ;  and  it  seems  that  where  a  servant  of 
the  crown  expressly  contracts  on  account  of  government,  he  is  not  responri- 
bie,  although  the  agreement  be  under 'seal  (<)• 

In  HonUjf  v.  BtUiu)^  a  bill  having  been  filed  by  the  plaintiff«  the  undertp- 
ker  of  a  navigation*  against  the  commissioners  named  in  the  act  for  carrying  it 
on,  who  had  signed  the  several  orders,  it  was  contended,  first,  that  the  defend- 
ants were  not  personally  liable,  because  they  were  exercising  a  public  tmsl, 
and  the  credit  was  given  to  the  undertaking  itself,  and  not  personally  to  them, 
and  the  remedy  was  therefore  in  rem ;  secondly,  that  those  who  had  beiHi 
present  at  the  meetings,  ami  had  signed  some,  but  not  all  the  orden,  were  lia- 
ble only  to  those  which  they  had  respectively  signed.  But  Lord  Chancellor 
Thuirlow,  asBiste*d  by  Ashhurst  and  Gould,  Justices,  held,  first,  that  the  eoni* 
miaaioners  were  personally  liable  ;  and,  secondly,  they  were  all  liable  in  re- 
spect of  all  the  orders.  Lord  Thurlow  said,  ^*  Who  would  make  a  contraot 
on  the  ciedit  of  toll,  which  it  is  in  the  power  *of  the  commissiooers  to  raise,  {  ^9  } 
or nof,  at  their  pleasure?  Then,  upon  whose  credit  must  the  cmitraqt  bet 
Certainly  that  of  the  commissioners  who  act.  It  is  their  fault  if  they  enter  in- 
to contiactB  when  they  have  no  money  to  answer  them.  They  have  made 
themaelvea  liable  by  their  own  acts."  And  this  doctrine  was  confirmed  in  thi 
i«cent  case  of  Eaton  v.  BM  (x)«  It  appeared  Uiat  an  inolosure  act  empowai- 
ed  the  commissionen  to  make  a  rate  to  defray  the  expenses  of  passing  ^asd 
executing  the  act ;  and  enacted,  that  persons  advancing  money  ahould  >be  re- 
paid out  of  the  first  money  raised  by  the  commissionars.  Expenses  wwe  In- 
curred in  the  execution  of  the  act  before  any  rate  was  made.  To  defray 
these  expenses,  the  commissioners  drew  drafts  upon  their  bankers,  requiring 
Ibem  to  pay  the  sums  therein  mentioned,  on  account  of  the  public  drainage, 
smd  to  place  the  same  to  their  account  as  commissioners.  The  bankers,  dur- 
ing a  period  of  six  years,  continued  to  advance  considerable  sums,  by  paying 
these  dcafis ;  and  it  was  held,  that  the  commissicmers  were  personally  respott- ' 
aible  to  the  bankers  for  the  drafts  so  made.  And  a  churchwarden,  who  em- 
ploys  a  person  to  make  a  plan  of  the  church,  in  order  that  the  plan  may  be 
laid  before  certain  commissioners  for  building  new  drarcfaes,  is  personally  lia^ 
ble  to  sudi  person  (^).    These  cases  appear  to  have  been  decided  upon  the 


(«)  1  T.  R.  ITS;  %  Mooro,  WT.  (f)  1  T.  R.  674;  t  Moore,  6ai. 

{•)  1  T.  R.  180.  (u)  1  Bro.  C.  C.  101 ;    Ambl.  ? 

(p)  1  Eeat,  1S5,  679.  ley,  851. 


(f)  1  T.  R.  674.  (or)  6  B.  4c  Aid.  34. 

(r)  7  Moore,  91 ;  S  B.  A;  B.  975,  S.  C.  (y)  Brook  t.  GuomI,  N.  P.  Steffjrd  Sam. 

(f)  9  Moore,  691.  mer  Anizes,  1695,  eit«l  9  Bing.  491. 


48  or  THE  PARTIKS    tO   ACTIOKS. 

It.  BtPitt*  grouncl  that  the  several  parties  sued  had  within  their  reach  the  means  of  indem- 
■  nifying  themselves  by  making  rates,  or  out  of  funds  in  their  hands  or  povir- 

1.  Who  er  {z)h     And  it  has  been  decided  that  vestrymen,  who  at  a  vestry  meeting  sign 

1^  ^  ^*  a  resoltttiod  ordering  the  parish  surveyor  to  take  steps  for  defending  an  indict- 

AgfBtf^  ment  for  not  repairing  a  road,  are  not  liable  to  the  attorney  employed  by  tlie 
surveyor ;  because  the  conduct  of  the  business  relative  to  the  road  was  more 
)>eculiarly  the  province  of  the  surveyor,  who  could  have  aflemnrds  charged 
tbepaHsh  in  his  aecount*  and  been  reimbursed  by  a  regular  parish  rate  (a). 
The  surveyor  of  a  turnpike  road  employed  by  and  acting  by  order  of  comnoission- 
era,  appears  not  to  be  liable  to  persons  who  perform  work  in  repairing  the  road  ; 
for  in  such  case  the  surveyor  is  to  be  viewed  in  the  light  of  a  mere  servant  of 
the  commissioners  (fr). 

r  AAA  ^  *Where  the  agent  does  not,  at  the  time  the  contract  h  made,  disclose  that 
he  is  acting  merely  as  an  agenti  and  the  principal  is  unkDOwn«  the  latter  may, 
lirhen  discovered,  be  sued  upon  the  agreement  (c).  And  the  principal  is  also 
responsible  for  the  price  of  goods  ordered  by  his  agent,  who  disclosed  that  he 
Ifas  acting  merely  as  such,  but  did  not  express  who  his  principal  was,  aK 
-diough  the  vendor  had  actually  debited  the  agent  without  inquiring  the  nam« 
of  his  employer ;  for  in  such  case  the  vendor  cannot  be  considered  to  have 
bad  the  means  of  electing  finally  to  give  credit  to  the  agent  only  (d  )• 

But  the  principal  is  not  liable  upon  the  contract  of  his  agent^  if  the  other  party 
to  the  agreement,  with  full  knowledge  of  the  facts,  and  the  power  and  means 
of  deciding  to  whom  he  will  give  credit,  elect  to  give  credit  to  the  agent  only, 
fan  his  individual  character  (e). 

f!^ll^^^!T^       At  lawf  one  partner  or  tenant  in  common  cannot  in  general  sue  his  co-part- 
ner (72)  or  co-tenant^  in  any  action  in  farm  ex  contractu  (/) ;  but  must  pro- 


] 


4|^*a*"f  ceed  by  action  of  account  (g),  or  by  bill  in  equity  (73).  This  rule  is  founded 
'  on  the  nature  of  the  situation  of  the  parties,  the  difficulty  at  law  of  adjusting 
complicated  accounts  between  them,  and  the  propriety,  arising  from  the  sup- 
|MMed  confidence  reposed  by  the  parties  in  each  other«  of  their  being  examined 
upon  oath,  which  can  only  be  efiected  in  a  Court  of  equity.  Therefore^  in  the 
case  of  a  partnership,  whether  it  be  a  general  or  particular  partnership,  one 
partner  cannot  at  law  recover  his  share  of  monies  received  by  the  other  od 

481  (d)  9  B.  &  C.  73* 

(e)  1 5  East,  62 ;  4  Taunt.  574  ;  0  fi.  &  C. 

^., ,,.  670.    As   to  liability  of  89,  90. 

trustees  of  a  turnpike  road,  10  Bing.  S83.  (/)  S  T.  R.  478  {  2  B.  &  P.  124 ;  4  East, 

The  evbsoribers  who  attend  a  committee  of  144  ;  4  Esp.  R.  li)2 ;  2  Marsh.  3 1 9,  324 ;   i 

a  hospital  afe  liable  to  the  creditors  of  such  6.  &  C.  74  ;  S  Id.  3-15 ;   2  Crom.  &  Mees. 

hospital,  7  Bing.  705.  361 ;  9  Bing:.  N.  C.  103.    But  a  partnersbtp 

(e)  15  East,   67;    4  Taunt.   576,  note,  must  have  been  actually  formed,  3  B.  &  C« 

Pit  Lord  Tenterden,  9   B.  &  C.  8  .    See  814. 

mte^  38^  39,  40,  (g)  Bac.  Ab.  Account^  Willes,  208. 

a^^^fc*  I       r         I       I     I  ^      ■  111  ■         ■  ■  I  ■  <     ■  I  I      I  ■      .       1  I 

{  (72)  Murray  o.  Bogert,  14  Johns.  Rep.  318.  Beach  v,  Hotchkiss,  2  Conn.  425. 
Walker  e.  Long,  2  P.  A.  Browne's  Rep»  125.  O^eas  v-.  Johnson,  4  Dall.  434.  1  Binn. 
191.  Younff  V.  Brick,  2  Penn.  Rep.  663.  Course  o.  Prince,  1  Rep.  ConsU  Cu  413. 
Kennedy  V.  MTadon  et  al.,  3  Har.  &  Johns*  194.    MUer  in  Masaachiisetts,  Brif  bam  e. 


•  Wend.  R.  338. 

^  (73)  Vide  Niven  v.  Spickerman  and  SteTer,  Id  Johns.  Rep.  401.    Oxeas  e.  Johnson,  1 

ttinm  191. 


/>^^;l/. 


IN   FORM   EX   COHTRACrV.— DBFElfPANTS.  44 

accoant  of  the  firm,  unless  on  a  final  balance  of  all  accounts  a  particular  sum  n.  DErvw- 
be  found  due  to  one  partner,  which  the  other  expressly  promises  to  pay  (A)  (74) ;      °^^^*' 
or  unless  there  be  an  express  covenant  to  account,  &c.  (t).  *     i.  Who 

It  has  been  held,  that  assumpsit  for  mpney  had  and  received  may  be  main*-  J|f "  ^ 
tained  against  one  who  had  been  a  member  of  a  benefit  club,  for  money  en-  Partners, 
trusted  to  his  keeping  by  the  rest  of  the  society,  in  the  name  of  the  officers  ^^' ^">|*? 
properly  ^appointed   for  managing  their  afiairs,  under  the  articles  (k)  (75).    r  ^  .^^  •■ 
8o  one  joint  contractor  who  pays  money  for  another,  the  whole  of  which,  or  a  '' 

particular  part  of  which,  the  latter  had  engaged  to  pay,  may  recover  it  from 
tile  other  as  money  paid  to  his  use  (l) ;  and  if  one  of  two  joint  contractors  refer 
the  claim  of  a  third  person  to  damages  upon  the  contract  to  arbitration,  and 
he  pay  over  the  sum  awarded  to  the  claimant,  he  may  sue  his  co-contractor 
for  money  paid  (m).  In  the  case,  however,  of  a  general  unsettled  account 
between  partners,  one  who  has  been  compelled  to  pay  the  whole  of  a  creditor's 
demand  cannot  sue  his  co-partner  at  law  (n). 

In  the  case  of  a  personal  chattel,  or  of  trees  severed  from  the  land,  if  one  of 
two  or  more  joint  tenants,  or  tenants  in  common,  by  the  sale  thereof,  convert  . 
the  thing  into  money,  the  joint  interest  is  determined,  and  each  hath  a  sepa-  ^^ .  i . 
rate  interest  for  a  sum  certain,  and  may  support  money  had  and  received 
against  the  other  (o^(76) ;  and  one  partner  may  maintain  an  action  for  money 
bad  and  received|  against  the  other  partner  for  money  received  to  the  separate 
use  of  the  former,  and  wrongfully  carried  to  the  partnership  account  (p) ;  and 
u  partner  may  recover  money  paid  to  his  co-partner  for  the  purpose  of  being 
paid  over,  as  the  plaintifi*'s  liquidated  share  of  a  debt  to  their  joint  creditor,  if 
it  be  not  so  applied,  and  the  plaintiff  be  obliged  to  pay  such  joint  credi- 
tor (9)(77).     So,  one  of  several  co-sureties  in  a  bond,  &c.  who  has  been 

(A)  2T.   R.  478;    2  Bing.  ITOj    2  Ring.  29;    8T.  R.  6*4;  Rol.   Abr.  Action sur  le 

55,  56;  6  B.  &  C.  149.     See  1  Holt,  36S.  Case,  24,  pi.  31  ;  3  Canipb.  16S. 

(t)  9  T.  R«  483 ;  7  Mod.  116;   13  East.  8,  (m)  4  Moore,  34a 

53b;  2Crom.  &  Atees.  361;   1  Uing.  N.   C.  (n)   1  Stark.  73,  79. 

399  ;  2  Bing.  N.  C.  108.  (o)  Willes,  209  ;  8  T.  R.  146. 

(k)  6  Priee,  ISt.  (p)  S  T.  R.  476. 

(/;  6  TaunL  289 ;   1  Marsb.  603;   1  East,  (9)  1  East,  20  ;  13  East.  7  ;  6  TaunL  289. 

(74)  Vid«  Casey  v.  Brush,  3  Caines'  Rep.  293.  {  Halstead  v.  Schenelzel,  17  Johns. 
Rep.  80.  Westerlo  V.  Eyert£un,  I  Wend.  Rep.  532.  Course  v.  Prince,  1  Rep  Const.  4 16. 
There  need  not  be  an  express  promise  in  Pennsylvania.  The  action  miy  be  maintained 
if  the  accounts  hare  been  settled,  and  a  balance  strack,  which  must  be  the  act  of  both 
parties.  Ozeas  v.  Johnson,  f  Binn  191.  Lamalire  «.  Caze,  1  Wash.  C.  C<  Rep.  431.  } 
80  if  one  partner  covenant  to  pay  alt  debis  due  from  the  partnership,  he  is  liable  for  a 
debt  due  from  the  partnership  10  one  of  the  other  co-partners.  Hobart  9.  Howard,  7 
Mass.  Rep.  304.    Clough  ».  Hoffman,  5  Wend.  R.  498. 

(75)  {  The  decision  in  this  case  (Shurpe  v.  Warren,  6  Price,  131)  can  only  be  sustained 
on  the  ground,  that  the  ^ct  of  Parliament  vested  the  right  to  sue  in  the  (flicers  of  the 
society. } 

When  a  board  of  directors  consists  of  sixteen,  a  joint  action  agtilnst  four  of  the  number 
eannot  be  maintained.    Franklin  Fire  Ins.  Co*  «.  Jenkins,  3  Wend.  R.  130.     And  no  ae-  j 

tion  lies  by  one  partner  against  another,  except  there  has  bfsen  a  settlement  of  accounts, 
and  a  promise  to  pay  the  balance.     Niven  v.  Spickerman,  12  J.  R.  401. 

(76)  Vid«  Selden  v.  Hickock,  2  Caincs'  Rep.  166.  One  tenant  in  common  cannot  main- 
tain assumpsit  against  his  co-tenant,  or  the  guardian  of  his  co-tenant,  or  tbe  agent  of  sucb 
guardian,  for  a  portion  of  the  rent  received  by  either.  The  only  remedy  is  by  action  of 
account,  or  bill  in  equity.  Sherman  v.  Ballou,  8  Cowen,  304.  One  tenant  in  common 
cannot,  like  a  partner,  sail  the  whole  interest  of  his  co-tenant.  If  he  do  so,  trover  lies  by 
the  other.  Hyde  v.  Stone,  9  Cowen,  230.  A  tenant  in  common  cannot  recover  fur  repairs 
to  the  land,  without  a  previous  request  to  join  in  making  the  repairs.  Mumford  v.  Brown, 
0  Cowen,  475. 

(77)  Where  one  partner  girei  a  promissory  note  to  another  partner,  for  the  use  of  the 
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II.  »»FBii.  oUifsd  lo  pay  more  than  hw  ]>rof»ortioo«  nmy  rocover  against  any  one  of  Ibo 
^1^'*    often  his  proportioo  of  the  money  paid  under  the  bood,  &c.  (r)(78).     And 
1.  Who  an  action  at  law  is  sustainable  to  recover  a  contribution  in  the  nature  of  gen* 
^  ^  "**  eral  average  by  one  shipper  ofgoodaagainst  another  («)( 79).     And  if  there  be 
PATiDers,    not  an  actual  partnership,  one  of  several  parties  ^interested  in  profits  may  in 
MMh'otbw  S®"^'^  proceed  at  law  against  a  person  who  has  received  his  share ;  thus,  if 
r  «J,A  I     ^  8Ciil<>r  6>^^s^  on  a  whahng  voyage,  and  is  to  receive  a  certain  proportion  of 
ihe  profits  of  the  voyage  in  lieu  of  wages,  when  the  cargo  is  sold  he  may 
maintain  an  action  for  his  wages  against  the  captain,  and  shall  not  be  con- 
sidered  as  a  partner  {I)  (80).     And  when  the  agreement  between  two  does 
not  constitute  a  partnership  as  between  themselves,  but  only  an  agreement  ia 
iavor  of  one,  as  a  compensation  for  trouble  and  credit,  he  may  sue  the  other, 
though,  as  between  third  persons,  both  might  be  liable  as  partners  («)  (81)* 
/  It  is  an  answer  to  an  action  that  a  party  is  legally  wierteted  m  each  stds  ^ 

\y '  the  4fue$iion*    A  party  cannot  be  both  plaintiff  and  defendant  in  an  actM>B(jr)« 

If»  therefore,  one  of  the  plaintiffs  be  also  a  member  of  the  firm  against  which 
the  action  is  brought,  upon  a  contract  entered  into  by  the  firm,  the  action  shaU 
fiul,  although  the  other  partners  only  be  sued  (jf).  And  where  the  agent,  eoa» 
ployed  in  endeavoring  to  cany  through  Parliament  a  bill  for  making  a  raU- 
way«  sued  the  chairman  of  a  committee  of  subscribers  to  the  undertaking  for 
his  work  and  labor,  and  eipenses  incurred  as  such  agent,  and  it  appeared  thai 
he  himself  was  a  subscriber  to  the  undertaking,  it  was  held  the  action  would 
not  lie  (z).  And  in  assumpsit  by  A.,  B.  and  C.  against  D.  as  one  of  the  in- 
doners  of  a  promissory  note,  drawn  by  £•  in  favor  of  himself  and  of  the  said 
C  and  D*  then  in  partnership,  and  by  them  indorsed  to  the  plaintiffs,  a  plea  ia 
bar  that  C,  one  of  the  plaintiSs,  is  liable  as  an  indorser,  together  with  the  de- 
fendant, was  held  good  on  special  demurrer  (a) ;  and  in  an  action  by  several 
as  executors,  a  plea  in  bar  that  the  promises  were  made  by  the  defendants 
jointly  with  one  of  the  plaintiffs,  is  sufiicient  (6).  So  if  A.  an  attorney,  and 
B»  and  G.  were  members  of  a  tmding  company,  and  after  the  dissolution  of 
that  company,  B.  and  C*  be  sued  by  creditors  of  Uie  company  and  retain  A* 

(r)  9  B.  4  P.  869,  870;  8  T.   R,  SlO,  814. 

614;  8  T.  R.  100;  6  B.fc  C.  689;  1  Moore,  [u)  4  East,  144. 

8.  Sea  the  distinction  in  cases  of  tort,  8  T.  (x)  8  B.  &  P.  184 ;  5  Chit.  Rep.  539,  6. 
R.  186;  1  Campb.  S4S,  355;  8  Jd.  458.  C:  8  Marsh.  319;  6  Taunt.  597;  see9B. 
Bat  DO  part  of  the  costs  paid  or  incurred  by  &C.  356.  This  maybe  given  in  OTideoce 
the  one  surety,  in  an  action  against  him  on  under  the  general  issue,  6  Bing.  197. 

the  bond,  kc  given  for  the  principal,  is  re-        M  Id. 

coTerable  against  the  co-surety  by  way  of       (x)  1  B.  6t  C.  74 ;  8  D.  &:  R.  196,  S.  C. 

eontribution,  SC.  &  P.  467.  (a)  8  B.  b  P.  ISO;   8  Marab.  389;  see 

(«)  3  Campb.  180 ;  1  East,830 ;  4  Taunt  8  B.  a  C.  345. 
183.  (h)  3  B.  &i  P.  184,   note  (e);  6  Moore, 

(f)  4E8p.  Rep.  188;   and  8ee3B.&C.  338;  1  Went.  17,  18. 

firm,  the  payee  may  maintain  an  action  in  his  own  name.  Van  Nets  v.  Forest,  8  Cranch, 
so.  Bui  if  one  partner  pa^a  the  debt  of  his  firm,  it  is  not  competent  to  the  creditor  to  keep 
the  debt  alive,  and  authorize  auch  partner  to  enforce  it  against  his  eo-partner.    Le  Page 

9.  M*Ci«a,  1  Wend.  R.  164. 

(78)  Vide  The  People  e.  Duncan,  1  J.  R.  31 1. 

(79)  As  in  the  ease  of  persons  running  a  line  of  stages,  where  each  has  his  separatepor- 
tion  of  the  road,  and  provides  horses  and  carriages  at  his  own  ezpenae  and  ruk.  Weu 
more  v.  Cheeseborough,  and  Baker  v.  Swan,  9  J.  R«  907, 

W)  See  17  Maas.  R.  806. 

Vide  Muzzy  s.  Whitney  et  al.,  10  J.  R.  888.    Dry  «.  BoaweU,  1  Camp.  389. 
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t»  deted  tile  aelioii,  die  letter  beiw*  es  a  member  of  die  com|»mr«  ^jeiatlT  "«  veveif* 
lieUe  to  cootrilNite  to  the  expease  of  defending  thoee  actiooe,  cannot  aoe  Bi 


and  G.  for  hie  Mi  of  coete  (c).  1.  Who 

A  kuuUie  m  liable  for  goods  euitable  to  hie  rank  eapjdied  to  liim  upon  a  ^  ^ 
contract*  which  a  pereon,  not  aware  of  bis  iofirmity «  6oiia  fide  enteie  into  with  PartiMr% 

A  eontraet,  whether  it  be  by  specialty  or  not,  is  either  jrnnt,  or  it  is  sev»»  !!^^'^'^ 
nd ;  or  parties  may  bind  diemselves  jointly  and  severally.     It  would  lie  a  to  the 
poreuit  foreign  to  Uie  object  of  this  Treatise^  to  detail  the  vanoos  anetancee  in  "*"^ 
wbieh  contracts  shall  be  considered  to  entail  upon  the  parties  a  joint  or  sepa>  daoti,  and 
rate  responsibility  (e).     The  role  is,  that  several  persons  contracting  togetli-  Tj^^^^^ 
Of  with  the  same  party,  for  one  and  the  same  act,  sliall  be  regarded  as  joindy 
and  net  individually  or  separately  liable^  in  the  absence  of  anr  express  words 
to  show  that  a  distinct  as  weli  as  entire  liability  was  intended.to  fasten  upon  tim 
pfomieers  (/).    This  role  is  more  partiooiarly  obvious  in  tlie  case  of  promises 
wnpliBd  by  law.    But  in  the  case  of  parties  demising  or  granting  the  separate 
istereet  ef  each  in  an  estate,  it  seems  that  the  covenant  implied  by  law  frem 
Ae  word  ^  demifle,"  or  even  an  express  covenant  by  the  two,  without  express 
words  of  severalty,  shall  be  considered  co-extensive  with  tlie  interest  granted, 
and  Bmrefore  shall  be  several  where  a  several  interest  is  granted,  and  joint, 
tf  a  joint  eetaie  he  granted  (g)« 

First,  Where  there  are  several  parties,  if  their  contmct  l>e  joint  they  most  ^^^  '^^''^ 
aB  iie  made  defendants  (Jb) ;  although  they  subsequendy  arrange  amoogsl 
fiiemselves  that  one  only  of  them  shall  perform  the  contract  (t).  And  a  part* 
ner  wiio  retires  *fit>m  a  firm  is  liable  for  die  old  debt,  although  the  debt  be  [  *^  ] 
eanswd  by  the  consent  of  the  creditor  to  the  account  of  tlie  remaining  partners, 
and  he  take  their  bill  of  exchange ;  there  being  no  actual  satisfaction  or  re- 
lease of  the  responsibility  of  the  rettHng  partner  {k),  When  an  insurance  has 
been  made  for  the  benefit  of  several,  a  juiy  may  infer  a  joint  contract  to  pay 
the  broker  (I).  Where  it  appears  from  an  instrument,  that  a  promise  by  two 
contractors  is  intended  to  be  jcnni^  it  may  be  treated  as  such,  aldiouf^  the 
promise  be  in  terms  several  only  (m). 

A  contract  made  by  two  partners  to  pay  a  sum  of  money  to  a  third  person 
equally,  out  of  their  own  private  funds,  is  a  joint  contract,  and  they  should  be 

(c)  7B.  <iC.  419.  see  3  Chit.  Com.  Law,  SSI.    As  to  joint 

(d  )  5  B.  fc  C.  170.  stock  compaoies,  10  B.  &  C.  198,  S88. 

(«)  See  Bac  Ab.  Obligations;  1  B.  &  C.  (/)  Freem.  S18 ;  7  Mod.  164 ;  S.  C.  ia 

662 ;  Piatt  on  Cot.   1 15.    Persons  may  be  I  Salk.  393  ;  see  Piatt  on  Cot.  117,  1 18. 

J9imibf  liable,  as  porfners,  eiiber  as  baving  (g)  See  I  Sbow.  79;  S.  C.  in  Carih.  97; 

expressly  eontraeted,  or  by  holding  tbem*  1  Salk.    137;    Comb.   163;    Noy,  86;    6 

•elves  out  to  the  world  as  such,  or  by  a  pnr*  Bini;.  656. 

tietpation  in  the  loss  or  profit,  16  East,  174 ;  (4)  I  Saund.  163,  n.  I ;  891  b.  note  4« 

DougU  373;  2  H.  Bl.  246,  247.    If  ssTeral  (t)  3  B.  Ht  Aid.  611 ;  1  H.  Bla.  236;  2 

persons  dine  together  at  a  taTern,    they  are  B.  &  B.  38 ;  see  9  Bing.  287. 

^rime  >bci<  joinUy  liable  for  the  whole  bill,  (ft)  5  B.  &C.  196. 

and  not  merely  each  for  his  own  share;  {,1)  2  Bing.   156:    and  as  to  where  two 

bat  each  of   the  officers  of  a  regimental  oTeneers  are  jointly  liable,  1  Adol.  h  £1. 


-..».  ia  only  separately  liable  for  his  own  <  681. 

share,  3  Campb.  61,*  53,  168;   2  Campb.       (in)  Lee  v.  Nixon,  3  Nev.  k  Man.  441. 

640.    As  to  who  are  partneis  in  general. 
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iL  DBFCif*  jointly  sued  upoD  it  (it)(82) ;  but  if  A.  lease  for  years  to  B.  and  C,  rendering 

...«. '     rent,  and  C  assign  hid  moiety  to  D.,  A.  may  sue  B.  and  D.  jointly  or  sevecal- 

'•^y.^0  ly,  at  his  election,  for  rent  in  arrear  (o).     And  where  two  several  tenants  of  a 

bleT        *  ^^^^  agreed  with  a  succeeding  tenant  tojrefer  certain  matters  in  difference 

Partners,    respecting  the  farm  to  arbitration,  and  jointly  and  seirerally  promised  to  per- 

each  oiber.  ^^^'^  ^^  award,  and  the  arbitrators  awarded  that  each  of  the  two  should  pay 

a  certain  sura  of  money  to  the  third,  it  was  decided  that  they  were  liable  to  be 

sued  jointly  for  the  sums  awarded  to  be  paid  by  each ;  because,  by  the  tenns 

of  the  agreement  they  had  promised  jointly  as  well  as  severally,  which  made 

each  of  them  liable  for  the  act  of  the  other  (p)«     Parceners  should,  before 

partition,  be  jointly  sued,  though  they  be  entitled  to  the  estate  by  diftraot 

descents  (g). 

Joint  contractors  must  all  be  sued,  although  one  has, become  bankrupt,  and 
obtained  his  certificate,  for  if  not  sued,  the  others  may  plead  in  abatement  (r)« 
In  the  case  of  a  joint  contract,  if  one  of  the  parties  cannot  be  arrested  or 
served  with  process,  and  a  plea  in  abatement  be  apprehended,  the  only  sale 
course  is  to  proceed  to  outlawry  against  him  (83) ;  and  even  then,  if  after 
outlawry  and  interlocutory  judgment  against  the  defendant  who  was  served 
with  process,  he  die,  no  proceedings  at  law  against  his  executors  are  sustaioa^ 
Me,  the  debt  still  continuing  to  be  joint  (s). 
[  *49  ]  It  seems  that  mere  dormant  partners  (i),  and  nominal  partners  ^having  na 
interest  («)  need  not  necessarily  be  joined  as  defendants ;  more  espedttUy  if 
die  right  or  interest  of  the  plaintiff  might  otherwise  be  varied  or  aff^ted. 
And  in  the  case  of  infants,  or  married  women  (a?),  contracting  jointly  with 
ether  persons  competent  to  enter  into  agreements,  it  is  a  ground  of  nonsuit  to 
!  sue  them  with  the  persons  who  are  legally  responsible.     Their  names  should 

[  be  omitted,  and  if  the  defendant  plead  the  nonjoinder  in  abatement,  the  plain- 

tiff may  reply  the  infancy  or  coverture  (y).      If  one  or  more    of  several 

(n)  I  Hen.  Bla.  236.  475  ;  1  M .  &  M.  88  ;   1  D.  &  R.  584  ;  4  Id. 

(o)  Palm.  883;  8  Viii.  Ab.  66,  67;  8  240,243;  10  B.  &  C.  128, 288 ;  Demantort 
3aund.  ISSi  PQte  1  ;  Cro,  Jac.  411.  v,  Saunders,  1  Bar.  &  Adol.  398,  overrules  5 

(p)  7  T,  R.  352  ;  2  Saund.  61  h.  note  2,       Taunt.  609.  Ap  lo  a  dormant  partner  suing, 

{q)  Vin.  Ab.  Actions,  Joinder,  D.  d.  Par-    see  ante,  13,  14  ;  and  10  B.  &  C.  20. 
eeners.  Rep.  Ump.  Hardw.  396,  399.  (v)  2  Campb.    302-    14  East,  tlO;    1 

(r)  2  M.  &  Sel.  23,  444;  6  Taunt.  178 ;  4  Stark.  25  ;  1  Marsh.  246,  See  as  to  plain- 
Taunt.  326  ;  post,  59.  tifl*8,  10  B.  &  C.  20,  and  ante,  13. 

(f)  1  M.  &  Sel.  242,  ttdqvmre,  (9)  3  Esp.  Rep.  76  ;  5  id.  47 ;  4  Taant. 

(t)  3  Price,  538;   1  Stark.  R.   272,  338;     468;   1  Wils.  89. 
Sid.  8;    Holt,  N.  P.  C.  253 ;    4  M.  &  Sel.        (y)  Id. ;  but  see  3  Taunt.  307. 
• 

(82)  A  covenant  in  a  lease  to  two  persons,  as  tenants  in  common,  that  the  lessees  shall 
pay  the  rent,  is  a  joint  covenant,  notwithstanding  their  several  interests.  Phillips  v.  Bon- 
m1I|  svYvivor,  4^.,  2  Binn.  138,  If  a  partner  purchase  goods  for  the  partnership  account, 
but  on  his  individual  credit,  he  may  be  sued  alone.  Sylvester  and  another  v.  Smith,  9 
Mass.  Rep,  119.  And  if  a  partner  raise  money  by  way  of  discount,  on  a  bill  drawn  by 
himself  individually,  the  lender  cannot  resort  to  the  partnership  neither  in  an  action  on  the 
bill,  or  on  an  implied  assumpsit,  although  the  proceeds  of  the  bill  were  carried  to  the  part- 
nership account.  Emiy  and  others  r*  Lye,  1 5  East's  Rep.  7.  But  where  a  partner  raisei 
money  for  the  use  of  the  partnership  by  drawing  bills  of  exchange  upon  the  firm,  although 
the  partners  are  not  jointly  liable  upon  an  unaccepted  bill,  yet  they  are  jointly  liable  as  for 
money  lent,  or  money  had  and  received.  •  Denton  and  others  v.  Rodle  and  another,  3  Campbl 
483.  If  one  partner  make  a  warranty  in  a  sale,  an  action  may  be  sustained  against  him, 
without  joining  his  co- partner.    Clark  v.  Holmea,  3  Johns.  Rep.  148. 

(83)  { In  Pennsylvacia,  there  is  no  outUmrjf  in  ciYrI  oases — the  return  of  MM  sif  iRMa- 
fiM  has,  in  pleading,  the  Mine  effect.    Dilman  v.  Shttltz,  5  Serg.  k  Rawle,  S5.  } 
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partnen  origmallj  jointly  liable  has  taken  the  case  out  of  die  statute  of  liraita-  n.  ravav* 
tMNis  as  to  himself  onlj,  by  promisiDg  or  acknowledging  the  debt,  then  the     ^^J^ 
actioD  should  be  only  against  him^  and  not  against  him  and  his  co-partner,  who  S-  Who 
has  been  discharged  from  liability  (z).  J^P^  ^ 

In  the  case  of  defendanU^  if  one  of  the  parties  originally  bound  be  dcaj,  it  omitted. 
is  not  necessary  to  notice  him  in  the  declaration,  and  the  survivors  need  not 
be  declared  againsf  as  such,  but  may  be  sued  as  if  they  alone  were  the  parties 
primarily  liable  ^a). 

Secondbft  Where  the  covenant  or  promise  is  so  framed  that  it  does  not  con-  Several 
ier  upon  the  plaintiflT  a  remedy  against  the  contractors  jointly,  but  each  is  on-  ^''^"^^ 
ly  separat4y  responsible  for  his  own  act,  it  is  essential  to  sue  them  distinctly ; 
but  where  it  appears  upon  an  instrument  that  a  promise  by  two  contractors 
was  ffi^ejicled  to  be  jotnl,  it  may  be  treated  as  such,  although  the  promise  be 
t»  ierwu  several  only  (6). 

21ktn%,  When  the  contract  is  several  as  well  as  jcHut,  the  plaintiff  is  at  Joint  and 
liberty  to  proceed  against  the  parties  jointly,  or  each  separately,  though  their  ^^^^^ 
interest  be  joint  (c).  But  if  there  be  more  than  two  parties  to  a  joint  and 
aeveral  contract,  as  where  three  obligors  are  jointly  and  severally  bound,  the 
plaintiff  most  either  sue  them  all  jointly  or  each  of  them  separately  (<i)  (84) ; 
diough  if  two  only  be  improperly  sued,  the  objection  should  be  taken  by  plea  in 
abatement,  or  by  writ  of  error  if  the  defect  appear  on  the  record,  and  it  is  not 
a  ground  of  nonsuit  (e)«  Where  parties  are  sued  separately,  on  a  joint  and 
several  engagement  to  do  a  certain  act,  the  *breach  may  be  assigned  in   [  *^0  ] 


s 


s)  See  9  Qeo.  4,  c  14.  e.  9.  B.  65.    And  where  sepamte  actions  were 

U)  I  R  &  Aid.  S9 ;  3  B.  &  B.  809.  brought  against  several  persons  for  the  aaine 

(k)  Lee  ••  Nixon  and  another,  3  Nev.  Jt  debt,  who  (if  at  all)  were  jointly  liable,  the 

Mann.  441.  defendant  in  one  action  having  paid  the  debt 

(e)  Bac  Ab.  Obligation,  D.  4 ;  1  Saund.  and  costs  in  that  action,  the  Court  aCayed 

153,  note  1 ;  9  Burr.  1 190  ;  Poph.  161.    In  the  proceedings  in  the  others  without  costs, 

what  cases  the  court  will  restrain  a  party  6  B.  &  C.  184. 

from  proceeding  in  several  actions  on  bail  (d)  3  T.  R.  789 ;  Bac  Ab.  Obligation^  D. 

lK>nd,  9  R  6l  A.  598.    And  as  to  the  con*  4;  1  Saund.  991  e.;  9  Yin.  Ab.  68,  pL  7  i 

.aolidation  of  actions,  see  Tidd,  9th  edit  614.  PlaU  on  Gov.  134. 

SenMtf  that  a  creditor  cannot  sue  jointly  («)  1  Saund.  991  e. ;  9TaunLS54. 

and  septuratdy  at  the  same  time,  1  Vea.  & 

(84)  Vide  Cutler  «.  Whiitemore,  16  Mass.  R.  446.  Carter  e.  Carter,  9  Day,  449.  On 
a  note  given  bv  several  for  a  sum  to  be  paid  in  the  following  proportions,  viz.  half  by  A., 
one  sixth  by  BL,  one  sixth  by  E.,  &c.  several  actions  must  be  brought  against  each,  and  not 
a  jwnt  action  against  all.  M'Bean  v,  Todd,  9  Bibb's  R.  320.  And  if  a  joint  and  several 
promissory  note  is  made  by  one  of  the  members  of  a  firm  in  the  partnership  name,  and  by 
another  in  his  individual  character,  a  suit  may  be  maintained  agamst  the  firm,  without  join- 
ing the  other  maker  of  the  note  ;  it  being  the  note  of  the  6rm,  and  not  of  the  individaais 
composing  it,  so  far  as  the  remedy  to  enforce  payment  was  concerned.  Partners  cannot 
be  individually  sued  for  a  partnership  debt.  Each  partner  it  bound  for  the  whole  until  the 
debt  is  paid:  but  payment  can  be  enforced  only  by  a  joint  action  against  all.  Their 
responubiiities  are  joint  only,  and  not  joint  and  several,  so  as  to  subject  each  to  a  separate 
action.    Robertson  «.  Smith,  18  J.  R.  459.    Henry  Van  Tine  v.  Crane  et  al.,  1  Wend. 

R.  584. 

A  contract  under  seal,  purporting  by  its  terms  to  be  between  twojlrnu  in  their  partner- 
ship  namee,  and  the  partnership  name  of  one  firm  is  subscribed  to  the  contract,  and  that  of 
the  other  firm  is  subscribed  to  a  counterpart  thereof,  kdd  that  an  action  could  be  maintained 

Xiost  the  member  of  the  firm  indMduaUy^  who  subscribed  the  name  of  his  firm,  unless  he 
ws  his  authority  to  bind  his  co-partners  in  that  manner.  And  such  action  may  be  sued 
in  the  joint  namee  of  the  partners  with  whom  the  contract  is  made,  although  but  onaxtf  the 
firm  signed  the  caomerpart^  in  the  name  of  the  firm ;  and  although  no  authority  be  shown 
authowng  him  to^eign  the  name  of  his  firm  to  a  sealed  contract.  Gat«  e.  Ofahain  et  att 
19WmuL4.53. 
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M.  DEfEV-  \^Q^  jryj .  ^^j  ^  recovery  (85),  and  executSon  against  the  body  of  one,  pro- 

ducing  n6  actual  satisfaction,  will  be  no  bar  to  an  action  against  the  other  (Jb). 

*•  ^^?^  And  when  the  contract  is  joint  and  several,  and  the  debt  or  demand  consider- 
join  d  or  Me^  it  is  most  advisable  to  proceed  separately,  for  if  all  the  parties  be  joined, 
omicted.  arid  t)ne  of  them  die  after  judgment,  and  before  execution,  the  remedy  at  laisr 
against  the  personal  estate  or  assets  of  the  deceased  is  determined  (/)  (86)  ; 
and  in  the  case  of  the  death  of  a  surety,  even  a  court  of  equity  will  not  in  afl 
cases  relieve  (m) ;  whereas,  if  the  plaintiff  proceed  separately,  the  executor 
of  the  deceased,  as  well  as  the  survivor,  continue  severally  liable  at  law  (n). 
Tn  general,  wh^n  a  contract  was  joint  and  several,  if  the  debt  be  considerable, 
it  is  most  advisable  to  proceed  separately,  so  that  the  creditor  may  therebj 
retain  his  legal  remedies  against  each  in  case  of  death  of  one  or  more  of  the 
parties. 

Mi$^oinder, — It  has  been  already  observed,  that  at  law,  as  well  as  in 
equity,  the  courts  will  not  take  cognizance  of  distinct  and  separate  claims  or 
liabilities  of  difierent  persons  in  one  suit,  though  standing  in  the  same  relative 
situations  (o).     And,  therefore,  in  an  action  e^  contractu  against  several,  it 


(/)  I  Stra.  653 ;  i  Burr.  1 197. 

(ib)  Ctt}.Jae.74$  5Co.df;  Sftfod.87; 
S  8bow.  494. 

(0  Coip.  JDIg.  I^eader,  3  L.  3,  Action,  K. 
4 ;  Bttt.  Abr.  OUigatton,  D.  4,  vol.  v.  and 


vol.  vii.  Obligation*  B. ;    S  Saund.  50  a.  51»    Mad.  88,  89. 


(4)  ;  Tidd,  9lh  edit,  lltl ;   I  Bing.  138. 

(w^  U.  IHd. ;    a  Yea.  899 ;   9  Vet. 
106>  171. 

(n)  2  Burr.  llSlO. 

(o)  Alf^  9  to  16;    1  EmaU  SM^  WT i    1 


(85)  Minor  v.  Medi.  Bank,  1  Peters*  Sup.  Ct.  Rep.  46.  Vide  Merediths  Administra- 
trix 9.  Daval  1  Miin.  79.  LefXwich  and  others  v.  Berkeley,  1  Hen.  &  Mun.  61.  But  by 
the  New  York  statute  for  the  amendment  of  the  law,  seas.  36«  c  66.  a.  14.  1  B.  L.  5SI1,  it 
18  enacted  that  all  or  any  part  of  the  obligors  in  a  joint  and  several  or  several  bond  or 
recognizance  may  "be  joined  in  one  action,  and  if  the  whole  amount  due  shall  not  be  levied 
in  such  suit,  a  further  action  may  be  brought  against  the  residue  of  the  otHgors  jointly  or 
aeverally ;  but  no  more  than  the  debt  aod  damag«^.s  due,  with  costs  of  suit,  can  be  levied  : 
the  plaintiff  may  at  any  stage  consolidate  the  suits  ;  and  where  more  than  one  suit  ic  de- 
pending at  the  same  time,  on  one  bond,  recognizance,  promissory  note  or  bill  of  exchange, 
he  can  recover  costs  in  only  one  snit,  except  the  costs  of  wriu  issued  into  several  counties, 
against  defendants  residing  in  different  counties.  {  See  as  to  actions  against  joint  debtora, 
S  Rev.  Laws,  277.  In  Pennsylvania,  by  the  provisions  of  the  Act  of  April  6th,  183^ 
entttkti '*  an  Actibrthe  furthemnee  ofjuetiee  between  obligors  and  obligees,  and  other 
creditors  and. debtors,"  it  is  provided,  *'  thot  in  all  suits  now  j)cr.ding,  or  hercafteir  brought 
in  any  court  of  record  in  this  common  wea  lib,  against  joint  and  several  obligors,  co-partners, 
promisaors  or  the  indorsers  of  promissory  notes,  in  whidi  the  writ  or  process  has  not  been, 
or  may  not  be  served  on  all  the  defendants,  and  judgment  may  be  obtained  againat  those 
•erved  with  process,  puch  writ,  process,  or  judgment  shall  not  be  a  bar  to  recovery  in  aa« 
other  suit  againat  the  defendant  or  defendants  not  served  with  process,  and  that  from  and 
after  the  passing  of  this  act,  in  all  oases  of  amicable  confession  of  judgment  by  one  or  more 
of  several  obligors,  co- partners,  or  promissors,  or  the  indorsers  of  promissory  notes,  such 
judj^ment  shall  not  be  a  bar  to  recovery  in  such  suit  or  suits  as  may  have  to  be  brought 
agamst  those  who  refuse  to  confess  judgment."    Purd.  Dig.  481.  ( 

(86)  {  Cimm.  v.  Miller's  Adm.,  8  Serg.  k  Rawlo,  452.  \  Vide  Foster  v.  Hooper,  8 
Mass.  Rep.  572.  But  by  a  statute  passed  S6th  February,  1800,  his  assets  are  rendered 
liable  in  the  hands  of  his  executors  or  administrators.  3  Laws  Mass.  69.  And  see  the 
•tatuteof  the  Slate  of  New  York,  cited  above,  note  (85,)  which  authoiizca  the  plain- 
tiff to  prosecute  the  action  against  all  or  any  of  the  obligors  to  judgment  and  execu- 
tion against  the  defendants,  and  agmintt  their  joint  or  teparatt  property,  and  in  an  action 
againat  the  reaidue  of  the  obligora,  to  proaecute  the  same  to  judgment  and  execution  against 
the  said  residue,  and  agotnsf  their  joint  or  eeporate  property.  Judgment  was  recovered 
against  A.,  one  of  two  joint  makers  of  a  promissory  note :  the  plaintiff  brought  an  action 
aitenrarda  against  A.  and  B.  the  other  maker,  on  the  same  note,  and  B.  pleaded  separately 
the  recovery  againat  A. ;  the  plea  was  held  bad.  Sbeehy  r,  Mandeville  and  Jameson,  6 
Craoch,  953.  |  See,  however,  the  remarkf  of  Ch.  Justice  SrsNCBE  upon  the  um  of  ShMhy 
9.  MaDdevillei  \%  Johna.  Rep.  489.  | 
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must  appMur  on  the  fiftce  of  the  pleiuiiiigt  that  their  contr^  WM  joint  (87)f  ii*  »«»>«• 
end  that  fact  muet  also  be  proved  on  the  trial*    If  too  nun»y  persons  be  made    ^lllL^ 
defendants,  and  the  objection  appear  on  the  pleadings,  either  of  the  defendants  S.  W^o 
may  demur,  move  in  arrest  of  judgment,  or  support  a  writ  of  error  (p) ;  and  fJi^ed  oT 
even  if-,  the  objection  do  not  appear  upon  the  pleadings,  the  plaintiff  may  be  oipiued. 
nonsuited  upon   the  trial,  if  he  fail  in  proving  a  joint  contract  (9)  (88).     Al* 
though  in  actions  for  iorts  one  defendant  may  be  found  guilty,  and  the  other 
acquitted,  yet  in  actions  for  the  breach  of  a  contracif  whether  it  be  fri^med  in 
assumpsit,  covenant,. debt,  or  c^ae^  a  verdict  or  judgment  cannot  in  general 
be  given  in  a  joint  action  against  one  defendant  without  the  other  (r).    In 
an  action  of  assumpsit  ^against  three  persons,  two  only  of  whom  were  liable    r*5l7 
to  be  sued,  the  party  not  liable,  together  with  one  of  those  who  was  liable, 
enffered  judgment  by  default,  and  the  other  party  pleaded  the  general  issue, 
and  a  verdict  was  found  for  the  defendant  who  pleaded,  on  the  ground  that 
Uie  plaintiff  having  declared  as  upon  a  promise  by  three  defendants,  to  entitle 
himself  to  recover,  he  should  have  proved  a  promise,  either  express  or  im- 
fJied,  binding  upon  all  the  three  {$) ;  and  where  the  plaintiff  declared  on  a 
joint  and  several  promissoiy  note,  against  all  the  makers  jointly,  and  one  of 
them,  by  his  plea,  admitted  his  hand-writing  to  the  note,  but  the  other  defend- 
ants pleaded  non-assumpsit,  the  plaintiff  was  nonsuited,  for  not  proving 
Ae  band- writing  of  the  defendant,  who  by  his  plea  had  so  admitted  it  (<)• 
And  fiioBgh  a  contract  be  proved  to  have  been  in  fact  made  by  all  the  de* 
fondants,  yet  if  in  point  of  law  it  was  not  obligatory  on  one  of  the  defendaota, 
either  on  the  ground  of  infancy  or  coverture,  at  the  time  it  was  entered  into, 
die  plaintiff  will  be  nonsuited,  and  in  thie  instance  he  cannot  avoid  the  objeo- 
tioa  by  entering  a  nolU  prosequi  as  to  the  infant  or  feme  covert  («)  (69) ; 
but  must  discontinue  and  commence  a  fresh  actiooi  omitting  such  parties ;  in 

(^)  TT.  R.  35S.  nnder  a  joint  commission  of  bankruptcv. 

(t)  1  Euft,  Se ;  1  Lev.  6S  $    1  Esp.  Rep.  Cooke's  Bank.  Law,  6,  7, 

363;  Bal.  N.  P.  J89;    1  H.  Bla.  37;    3  N.  (r)  1  Lev.  63;    3  New  Rep.  365,  454; 

&.  365,  454;    IS  East,  94,454;    3  Taunt.  18  East,  93, 454 ;    aiUer  in  case  against  a 

49 ;   8  Cjimpbw  366 ;   6  Car.  8t  P.  545,  and  earrier ;    and   as  to   parties   to  actions   ex 

the  Court  will  not  permit  the  striking  out  delicto,  see  posL 

the  names  of  one  or  more  defendants  to  cure  («)  I  East,  58 ;  3  T.  R.  668 ;    1  Lev.  63. 

the  defect,  id.  iHd,    The  same  rule  prevails  (t)  1  Esp.  Rep.  135. 

(ti)  Jnte,  50. 

(87)  Wttleott  •.  Canfiekl,  3  Conn.  Rep.  198. 

(^)  Maoahan  v.  Gibbons  et  al.^  19  Johns.  Rep.  109.  Vide  Jackson  d.  Haines  and  others 
«.  Woods  and  others,  5  Johns.  Rep.  380,  881.  Tom  v.  Goodrich,  8  Johns.  Rep.  813.  Lir- 
iocston's  Ex'rt  o.  Tremperand  others,  11  Johns.  Rep.  101.  Elmendorpb  v.  Tappan  and 
otheri,  5  Johns.  Rep.  176.    Burnham  v,  Webster,  5  Mass.  Rep.  870. 

(89)  Vide  contra  Hartness  and  another  v.  Thompson  and  others,  5  Johns.  Rep.  160. 
Woodward  «.  Newhall,  1  Pick.  Rep.  500.  See  SO  Johns.  160, 161 .  A  plea  in  abatement 
that  the  defendant  made  the  promise  jointly  with  another,  is  supported  by  evidence  that 


"3 

^erdiet  were  had  against  them ;  afterwards  the  principal  was  called  upon  to  plead,  and  did 
so«-jodgment  was  then  entered  up  against  the  sureties,  and  a  nMe  prosequi  as  to  the  prin- 
etpai— to  this  judgment,  or  the  proceedings,  no  exception  was  taken  in  the  court  below,  nor 
was  a  new  trial  asked  by  the  sureties,  bnt  a  writ  of  error  was  taken.  The  Supreme  Court 
of  the  United  States  affirmed  the  judgment ;  holding  that  there  was  no  decision  exactly  in 
point  to  each  a  ease ;  that  there  was  no  distinction  Iwtween  the  entry  of  a  ndUproufui  b^ 
Ibre  and  after  judgment  as  applicable  to  such  acase ;  and  that  the  deoinona  or  t|ie  Coarts 
of  the  ITntted  States  upon  this  prooeedinc,  have  been  on  the  ground  that  the  question  m 
natter  of  practico  and  convenience.    Minor  9.  Meeh.  Bank,  I  Peters,  8iip^  Ct.  Rep.  46.  { 


[•52] 
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If.  Mmr-  wliich  case,  should  the  defendants  plead  the  non-joinder  of  the  in&nt  er  fdne 
*1!11''    covert  in  abatement,  the  plaintiff  may  reply  the  infancy  or  corerture  (ar). 
t.  Who     Bat  when  one  of  the  defendants  is  discharged  from  liability  by  matter  fubme^ 
jdned  or    9^^^  ^^  ^^®  making  of  the  contract,  and  which  operates  only  to  protect  him 
omitted,     individually,  leaving  the  contract  in  other  respects  in  full  force,  as  by  bankrupt- 
cy and  certificate,  or  by  the  order  of  the  Insolvent  Court,  the  failure  on  the 
trial  as  to  him  on  that  ground  does  not  preclude  the  plaintiff  from  recovering 
against  the  other  parties,  or  a  notte  prosequi  as  to  him  may  be  entered,  upon 
his  plea  of  his  personal  discharge  (t^).    And  by  virtue  of  the  late  statute  (r}» 
the  success  of  one  defendant  upon  the  Statute  of  limitations  ^shall  not  defeat 
the  action  against  another  defendant  who  has  admitted  the  claim  widiin  six 
years.    In  debt  on  a  penal  statute  at  the  suit  of  a  common  informer,  or  of  the 
party  aggrieved,  for  an  offence  which  may  be  committed  by  several  jointly,  the 
plaintiff  will  succeed  if  he  prove  either  of  the  defendants  to  be  liable  ;  for  in 
this  case  the  action,  though  in  form  tx  caniractu^  is  founded  upon  a  tart  (a)  (91  )• 
So  against  executors,  though  the  plaintiff  may  fail  as  to  one,  on  the  plea  of 
plene  admniitravitf  he  may  recover  against  the  other,  and  the  defendant  who 
is  acquitted  is  not  even  entitled  to  costs  (5). 

As  the  consequences  of  the  joinder  of  too  many  defendants,  in'  an  action 
founded  on  a  contract  (c),  are  in  general  so  important,  it  is  advisable,  in  cases 
where  it  is  doubtful  how  many  parties  are  liable,  to  proceed  only  against  those 
defendants  who  are  certainly  liable,  in  which  case  we  shall  see  the  non*join- 
der  can  only  be  taken  advantage  of  by  a  plea  in  abatement  (d)  (92). 

JVon-JottuIer.^'With  respect  to  the  mode  of  taking  advantage  of  the  omtV- 
Moti  of  a  party  who  ought  to  be  made  a  co-defendant,  there  is  a  ma- 
terial distinction  between  this  case,  and  that  of  co-plaintifis.  We  have  seen 
that  if  a  person  who  ought  to  join  as  plaintiff  be  omitted,  and  the  objection  ap- 
pear upon  the  pleadings,  the  defendant  may  demur,  move  in  arrest  of  judg- 
ment, or  bring  a  writ  of  error ;  or  if  the  objection  do  not  appear  on  the  plead- 
ings, the  plaintiff,  except  in  the  case  of  co-executors  or  co-administrators, 
will  be  nonsuited  (e)«    But  in  the  case  of  defendants,  if  a  party  be  omitted, 

(s)  4  Taunt.  468,  470 ;    3  Id,  307 ;    14  declares  in  cast  for  the  breadi  of  a  ooDtract, 

East,  SI 4;   SEsp.  Rep.  76;    Yin.  Ab.  Ac*  the  defendant  cannot  plead  in  abatement 

tions.  Joinder,  D.  d.  pi.  8 ;  5  E^p.  Rop.  47.  that  another  person  was  liable,  nor  is  it  a 

(y)  1  Wils.  89 ;    1  Saund.  207  a.  n.  S  ;  3  ground  of  nonsuit  that  toe  many  defendants 

Esp.  Rep.  77  ;  S  M.  &  Sel.  83,  444.    If  the  were  joined  in  the  action  ;    but  since  the 

feneral  issue  also  be  pleaded  by  the  defend-  cases  in  2  New  Rep.  365,  454,  and  12  East, 

ant,  who  sets  up  his  bankruptcy  or  insol-  95,  454  ;    3  B.  &  B.  64,  171  ;  6  Moore,  141, 

▼ency,  a  nolle  prottqui  cannot  be  entered.  164,   158;    2  Chit.  Rep.  1,  it  should  seem 

For  the  entry  of  a  noUe  pro^tqui  against  that  the  form  of  action  cannot  vary  the  ri^ht 

one  defendant,  who  pleads  the  general  issue  of  defence ;   and  that  therefore  in  an  action 

in  an  action  tx  contractu  against  several,  on  the  case  founded  merely  on  contract,  the 

discharges  all,  see  Tidd,  9th  edit.  682, 896.  joinder  of  too  many  would  be  as  fatal  as  in 

(s^  9  Gea  4,  c.  14,  s.  I.  assumpsit.     In  an  action    upon  the  case 

(a;  Carth.   361;    2  East,  569;    1   New  against  public  carriers  for  negligence,  the 

Repw  245  ;  3  East,  69.  non. joinder  of  a  party  cannot  be  pleaded  in 

(&)  Tidd's  Prac  9th  edit.  986  ;    1  Saund.  abatement,  tU  ;  2  Chit.  Rep.  1  ;  see  po$t. 

207  a,  b.  note.  (d)  Infra^  62. 

(fi)  According  to  the  case  of  Govett  v,  (e)  Jinit,  9,  10,  14. 
Radnidge,  3  East,  62,  when  the  plaintiff 


(91)  I  Whilbeck  v.  Cook  et  ux.,  15  Johns.  Rep.  483»    Beibman  v.  Vandenlia,  2  Rawlie, 

(92)  Vide  Bgrnhom  «•  Webstar,  S  Mass,  Rep.  270. 
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ivh«lber  fiable  to  be  jofaitty  iioad  upon  «  pereona)  contract  or  at  pernor  of  (he  n.  nmtzu* 
profite  of  a  real  estate,  as  in  *clebt  for  a  rent  charge  (/),  or  on  one  of  the     ^t!!I!!' 
aseignees  of  a  terra  {g)^  the  objection  can  onlj  be  taken  bj  plea  in  abatementf  S-  Who 
verified  by  affidavit  {h) ;  and  the  statute  3  &  4  W.  4,  ch.  42,  sect.  8,  re-  i^?^^  ^ 

.  ..  joined   IMT 

quires  the  affidavit  to  state  the  residence  in  England  of  the  omitted  defendant,  omiucd. 
and  if  tfaia  be  omitted,  the  defendant  will  be  chargeable  with  the  whole  d<^bt, 
aod  it  cannot  be  objected  at  the  trial  upon  the  general  issue  as  a  varianco, 
that  a  bfll  or  note  stated  in  the  declaration  to  have  been  made  bj  the  defend- 
ant, w«s  in  iBtct  made  by  him  and  others  (.t).  If,  however,  it  expressly  ap- 
pear on  the  face  of  the  declaration,  or  some  other  pleading  of  the  plaintiif^ 
that  tfie  party  omitted  is  9titt  Hving^  as  well  as  that  he  jointly  contracted  ;  in 
that  case  the  defendant  may  demur  (93)  or  move  in  arrest  of  judgment,  or 
sustain  a  writ  of  error  (Ir).  There  may,  however,  be  this  objection  in  the  case 
of  a  joint  contract,  to  the  non-joinder  of  one  or  more  of  the  several  parties  lia* 
ble,  that  if  judgment  be  obtained  against  one,  and  in  a  separate  action  against 
faun  on  such  contract,  the  plaintiflT  may  have  difficulty  in  afterwards  proceeding 
against  the  parties  omitted  [l)»  If  the  defendant  plead  in  abatement  the  non- 
joinder of  a  party,  and  it  tnrns  out  there  are  other  joint-contractors  not  named 
in  the  plea^  the  defendant  will  not  succeed  thereon  (tn). 

(/)  1  SaqimU  a64»  lb  4.  tEut,5l3;    6Ettt,85;    1  6«uiid.  US  a, 

(f  )  5  B.  k  C.  479.  n.  8 ;  but  this  seems  no  ezcspiion,  Bed  qumre, 

{h)  Whelpdale's  case,   5,  Co.    119  a  ;    S  See  2  Taunt.  256;    2  Anstr  448  ;  3  Anstr. 

TaoAU  SM;    l.Saaod.  154,  n.  I,  291  b.  n.  811,  from  whicb  n  should  seem  that  if  it 

4,  Ate. ;    5  T.  R.  651 ;    1  EUist,  20  ;  4  T.  R.  appear  in  a  declarauon  or  in  a  acir«/ac<as  al 

7515  ;  2  Bla.  Rep^  947  ;  3  Camp.  60.  the  suit  of  the  king,  on  a  bond,  that  there 

(»)  1  B.fc  Aid.  224;  Gk>w,  R.  lei.  were  other  joint  ooiitractors,  though  it  be 

{k)  1  Saund.  291  b.  &e.  n.  4,  154,  n.  I  ;  not  averred  that  they  be  livinji^  the  deelara- 

1  B.  ft  P.  73 ;  7  T.  R.  596,  597 ;  2  Taunu  lion  and  teire  faeioi  will  be  deemed  insuffi* 

964»  Seing  only  iwoof  the  inhabitants  of  Um  eient. 

hundred  under  the  black  act  is  &tal  in  ar-  (I)  Com.  Dig.  Aeiion,  K.  4,  L.  4 ;  8  Ce^ 

rest  of  judgment,  2  D.  ft  R.  439.     In  gen-  45  a.  46  a. ;  Cro.  Jac.  73,  74 ;  Yel?.  67. 

end  a  person  is  preeumed  to  be  living,  until  (m)  6  Taunt.  687  ;  2  Marsh.  302 ;  2  Bb. 

it  be  proved  that  he  is  dead,  unless  seven  Rep.  961. 

years  have  elapsed  since  he  was  heard  o^ 


(93)  {  Whitaker  •.  Young,  2  Cowen's  Reports,  672.  }  In  the  second  edition,  the  pas- 
sage in  the  text  sunds  thus :  **  Theie  is,  however,  this  objection  in  the  case  uf  a  jcftini  con* 
tract  to  the  non-joinder  of  one  or  more  of  the  several  parties  liable,  that  if  judgment  be  ob- 
tained against  ooe,  in  a  separate  action  against  him  on  such  contract,  the  plaintiff  cannot 
aifierwards  proceed  against  the  parties  omitted,  and  consequently  loees  their  security  ;'*— 
upon  which  it  has  been  well  remarked,  by  Chief  Justice  fcJpBNCKo,  (18  Johns.  Rep.  478.) 
**  that  by  reference  to  the  cases  cited  by  Chitty,  it  will  be  found,  that  they  were  actions  in 
iart;  and  even  in  those  actions  which  are,  in  their  nature,  joint  and  several,  it  has  been 
held,  that  where  the  plaintiff  proceeded  to  judgment  against  one,  the  others  might  plead 
this  in  bar.  (Cro.  Jac  73.  Yelv.  67.  Com.  Dig.  Action,  k.  4,  6  Co.  Rep.  76.)  These  ca« 
■es  come  under  the  review  of  this  court  in  Livingston  «.  Bishop,  (1  Johns.  Rep.  291.)  and  it 
was  decided,  that  a  judgment  alone  would  bo  no  bar,  without  satisfaction.  In  Wilkes  et 
Jackson,  (2  Hen.  ft  Munf.  368^  361.)  it  was  decided  ihata  judgment  for  damages,  in  ft 
separate  action  against  one  of  several  joint  trespasses,  is  a  bar  to  on  action  agaftitt  the  rest. 
Tnere  is,  however,  a  wide  difference  between  a  judgment  against  one  of  several  lorf/ee* 
Mr«,  and  one  of  several  jotol  dtktor*.  In  the  latter  case  whatever  extinguishee  the  debt  as 
tt»  one,  merges  it  as  to  all."  See  Robertson  v.  Smith,  18  Johns.  Rep.  459.  Willings  et  aL 
V.  Consequa,  1  Peters'  Rep.  30  L  Penny  r.  Martin,  4  Johns.  Cho.  Rep.  666.  Smith  •. 
Block,  9  Seri^.  ft  Rawte,  143.  Downey  v.  Fanners'  Bank,  13  Serg.  ft  Rawle,  288.  Ward 
V,  Johnson,  13  Moss.  Rep.  148.  See  iriM>  WiUianw  v.  M'Fall,  9  Serg,  ft  Rawle,  280. 
Reed  «.  Garvin's  Ez'rs,  7  Scrg.  ft  Rawle,  364.  Tha  supreme  court  of  Maesgehtisetti^ 
however,  have  recottly  decided,  (two  judges  of  the  five  composing  the  cook,  disffultiig,) 
that  alter  a  judgment  in  trespaas  49  bonU  otperfofls  against  a  deputy  sheriff,  and  an  execii- 
tion  levied  on  his  body,  ItU  nef  $*tisfiedf  no  action  lies  against  the  sheriff*  CampbeH  f  • 
Phelpo,  1  Pick.  Rep.  62. 
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n.  pirsii*     la  genera),  in  the  case  of  a  mere  penotml  cootractt  theaetioii  for   fh^ 
°*'*^*'    breach  of  it  caooot  be  brought  against  a  person  to  whom  the  contracting  pwtf 
Sdly.   In    has  assigned  his  interest,  and  the  original  party  alone  can  be  sued  :  thus  if  ooe 
l^.^l^     demise  cattle    *or  goods,  and    the  lessee  covenant  for  himself  and    his 
ment  of     assigns,  at  the  end  of  the  term' to  deliver  such  catde  or  goods,  and  the  lesaee 
^^^^  ^  assign  the  cattle,  &c.,  this  covenant  will  not  bind  the  assignee,  for  it  is  merelj 
credit,  and  a  thing  in  action  in  the  personakj,  and  wants  such  privity  as  exists  betweea 
of  cove-    ^^  lessor  and  lessee  of  real  property  in  respect  of  the  reversion  (it) ;  and  if  two 
niog  with  parties  dissolve  their  partnership,  and  one  of  them  covenant  with  the  other  thai 
t^  land,    ^  ^||]  pg^y  nil  fi^Q  debts,  a  creditor  must  nevertheless  sue  both  (o). 
r  *&^  1       There  may,  however,  m  some  cases,  be  a  change  <{/*  credit^  by  agreement 
L        *■  between  the  parties,  so  as  to  transfer  the  liability  from  the  original  contracting 
party  to  another,  or  to  one  only  of  the  original  parties  (p) :  thus  where  the 
plaintiffs  were  creditors  of  T.  and  the  defendants  were  debtors  to  T.,  and  hjr 
the  express  consent  of  all  parties  an  arrangement  was  made,  that  the  defeedant 
should  pay  to  plaintifls  the  debt  due  from  them  to  T.;  it  was  held,  that   the 
,  plaintiffs  were  entitled  to  recover  {q)  •     But  unless  it  was  agreed  that  T« 

I  should  be  discharged  from  all  liability,  it  seems  that  no  such  action  could  be 

I  supported  (r) .     The  general  rule  of  the  law  is,  that  a  debt  cannot  be  aasignedt 

The  exception  to  that  rule  is,  that  where  there  is  a  defined  and  ascertained 
debt  due  from  A*  to  B.  and  a  debt  to  the  same  or  a  larger  amount  due  from 
C.  to  A.,  and  the  three  agree  that  C.  shall  be  B.'s  debtor  instead  of  A.f  and  C. 
promises  to  pay  B.,  the  latter  may  maintain  an  action  against  C.  But  in  sudi 
action  it  is  incumbent  on  the  plaintifiTto  show,  that  at  the  time  when  C.  promised 
to  pay  B.  there  was  an  ascertained  debt  due  from  A.  to  B,  (s).  So  in  the  case 
of  a  tenancy  from  year  to  year,  if  the  landlord  accept  another  person  as  tenant, 
in  the  room  of  the  former  tenant,  without  any  surrender  in  writing,  such  accept- 
ance will  be  a  dispensation  of  any  notice  to  quit,  and  the  original  tenant  will  be 
r  *U  1  discharged  (<)•  So  if  one  take  the  security  of  the  agent  of  the  *pnnci{Ml, 
with  whom  he  dealt,  unknown  to  the  principal,  and  give  the  agent  a  receipt  as 
for  the  money  due  from  the  principal,  in  consequence  of  which  the  principal 
deals  differently  with  his  agent  on  the  faith  of  such  receipt,  the  principal  is 
discharged,  although  the  security  fail ;  but  if  the  principal  were  not  prejudiced 
he  would  not  be  discharged  («)•  Where  one  of  three  joint  covenantors  gare  a 
bill  of  excfaapge  as  a  collateral  security,  not  expressly  accepted  in  satisfaction 
of  the  debt,  the  judgment  recovered  on  the  bill  was  decided  to  be  no  bar  to 
aa  action  of  covenant  against  the  three  (x) ;  and  the  creditor  of  a  firm  does  not 

(tt)  3WU«.a7;  4T.  IL730,7SS;  ekeee  (r)  S  ».  k  C.  865;  46.1(0.166;  SB. 

In  ociiM  not  assignable  at  law,  sea  afil<,  17,  4t  Aid.  S28 ;  8  B.  &  C.  395,  396. 

J&  («)  8  B.  fc  C.  395. 

fa)  See  on<#,  19,  13.  (t)  9  Esp.  Rep.   606;  1  Campb.  318;  9 

if)  I  New  Rap.  194,  131 ;  4  Bap.  Rep*  B.  k.  Aid.  119;  b«t  see  9  CampI).  103;  5 

91,99;  5  Esp.  Rep.  199;  8T.  R.  451 ;  3  Tannt.  5ia    See  caaes  as  to  this  point  9 

East,  147 ;  9  Campb.  99 ;  19  East,  491 ;  9  Stark.  Rep.  956 ;  4  Bar.  It  Ores.  999,  ^3 ; 

TaML  49  ;  13  East,  7 ;  4  Taunt.  5a    See  8  Bing.  469. 

isilancesof  a  new  fina  adopting  a  debt  of  <v)  SEaat,  147;  8T.R.451;  9B.atC. 

•a  old  fim,  and  thereby  beoomtng  liable ;  1  449;  see  obeerratione  of  Lord  Hardwiek, 

Biont.  Bank.  Law,  619,  620 ;  4  Taunt.  673 ;  AmbL  971,  979. 

9  a  k  AM.  39 ;  9a  &  C. 79.  (z)  3  East,  951 ;  8  T.  R.  451 ;  9B.  It  A. 

(f)  5B.  kAM.  998;  1  Hen.  Bla.a39;  910;  3  &  It  A.  6il. 
SNi«,  18. 
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Asbhairge  a  retiring  partner  by  agreeing  to  carry  die  debt  to  the  aceouot  of  n*  oarsir- 
the  remaining  partners,  and  by  taking  their  bill,  which  ts  afterwards  dishon*        *^** 
ored  {y)  (94)  ;  or  onless  it  clearly  appear  that  the  creditor  has  accepted  the  9.  When 
substituted  credit  of  a  new  partnership  instead  of  the  liability  of  the  old  fimit  alid  8^^^[L|^ 
not  merely  as  a  continuing  or  additional  security  (z).     But  taking  a  new  se*  ed. 
eurity  from  continuing  partner  may  discharge  the  retiring  one  if  so  agreed  («)• 
The  consignor  of  goods  may  be  primarily  liable  for  the  freight,  but  the  con- 
signee or  purchaser,  if  he  accept  the  goods  in  pursuance  of  ^e  usual  biH 
of  lading,  may  be  sued  for  the  same,  utiless  it  be  known  to  the  master  of  the 
ship  that  he  acted  only  as  agent  for  the  consignor  (6).     And  the  indorsee  of  a 
bill  of  lading  requiring  the  delivery  to  order,  on  payment  of  freight,  is  fiablot 
diough  he  only  acted  as  broker  for  the  consignee  (c).     But  where  there  is  a 
eharter-party  under  seal  providing  for  payment  of  freight  by  the  freighter,  and 
tbe  goods  are  received  under  an  indorsed  bill  of  lading,  by  which  they  are 
deliverable  to  the  freighter  or  order,  he  or  they  paying  freight  as  per  charter* 
party*  there  is  no  implied  contract  on  the  part  of  the  indorsee  of  the  b31  of 
lading  to  pay  freight  to  the  owner  of  the  ship  (d). 

Upon  a  covenant  running  with  the  land,  which  must  concern  real  property  Jq  ^^^  ^ 
^rlhe  estate  therein  (e),  the  assignee  of  the  leasee  is  liable  to  an  action  for  a  covenancs 
Inreach  of  covenant  after  the  assignment  of  the  estate  to  him  {k)  (95),  and  with^ml 
although  he  afterwards  re-assign  or  assign  to  a  third  party,  he  continues  liable  property, 
for  all  breaches  accruing  whiUt  the  term  wms  legally  vested  in  him  (t),  and  though 
he  have  not  taken  possession  (k).     And  executors  or  ^administrators  of  a  lessee 
may  be  sued  as  oBsigneea  of  die  term  if  they  accept  the  term,  though  if  one  of 
two  executors  of  a  lessee  enter,  such  entry  does  not  enure  as  the  entry  of  both 
90  as  to  make  them  jointly  liable  to  an  action  for  use  and  occupation  (!)• 
But  his  liability  ceases  when  he  assigns  his  interest,  though  even  purposelyi  to 

(y)  5  B.  Ii  C:  19ff.  479,  484 ;  8  D.  Il  R.  8C4,  8.  C.    The  lead* 

(s)  Kirwan  v.  Kirwan,  S  Or.  &  M.  617,  ing  principle,  as  to  the  eonstructioii  of  cove- 

927 ;  4  Tyr.  491,  S.  C.  ^  nants  of  tUis  description,  in  which  an  as* 

(«)  Tbompeon  v,  Percival,  3  Nev.  k  Man.  signee  has  or  has  not  a  right  to  sue,  are  laid 

167,  citifif  Kirwan  s.  Kirwan,  supro*  down  in  6  Rep.  16.    An  asaignee  of  a  lease 

{b)  Alx>tt,  lat  ediu  289 ;  1  East,  507;  1  under  eovenant  to  repair,  without  qualifica* 

M»rsh.  248;  13  East,  399  ;  M.  &  S.  167;  tion,  moat  repair  the  premises  if  destroyed 

S  M.  at  S.  303,  320.  by  fire,  2  Chit.  Rep.  608.    The  assignee  of 

(e)  1  Marsh.  146,  250 ;  1  M.  &  S.  157.  the  lessee  is  bound  to  protect  the  latter  froip 

(O  S  M,  fc  S.  303  ;  bat  see  3  M.  &  S.  liability,  although  the  assiehment  contain 

S 18  2  3  Can4>b.  545.  no  covenant  ao  to  do.    5  B.  &  C.  589 ;  8  D. 

(•)  3  Wils.  29 ;  2  H.  Bla.  133  ;  10  East,  &  R.  368,  S.  C,  and  see  Flight  v.  Glo«opp^ 

138,  139 ;  2  Marsh.  1,  4.    As  to  what  is  a  S  Bing.  N.  C.  125. 

eovonant  nmning  with  the  land,  see  5  B.  lit  (t)  Harley  v.  King,  1   Qale  R.  100;   a 

A.  1  ;  4  a  Ik  A.  266 ;  1  B.  &  a  410;  3  Cr.  M.  It  Ross.  18. 

Bioore^  45;  2  Chiu  Rep.  482,  608;  an(e,  (k)  Woodfall,  L.  Si  T.  7th  edit  113;   7 

12.  T.  R.  312 ;   2  Saund.  182;     1  Salk.  196 ;  t 

(4)  32  H.  8,  e.  34 ;  Bae.  Ab.  Covenant,  Lord  Raym.  322 ;  1  B.  &  &  238;  3  Meera, 

£.  34;  3   Wils.  25 ;  2  Saund.  304,  n.  12 ;  600,  8.  C.  occ;  Dovgl.  438,  aoiii. 

Plaa  OQ  Cot.  489.    As  to  the  liability  of  the  (I)  Nation  «•  ToaMr  and  another,  1  Crom. 

of  ^«rl  of  the  premises,  5  B.  &  C.  M.  St  Res.  172. 


(94)  See  Smith  et  aL  9.  Rogers  et  al.,  17  Johns.  Rep.  340,  But  the  bond,  or  obligation 
wider  seal,  of  one  of  the  partners  is  an  extinguishroent  of  a  simpie  contfact  debt  from  the 
paitaMnshm  to  the  obligee.  Clement  *.  Brush,  3  J'^bm.  Gas.  186.  Tom  «.  Goodrieli  hb4 
oibera,  S  Johns.  Rep.  2 13.  The  principle  of  law  is,  diat  a  mcurity  of  a  higher  natiiM  e» 
tmgiiisliea  inferior  seetrities,  bat  Qoi  secarilieaef  mi  wmk  teree.  Aadriwt  ••  Bautb,  9 
Wend.  R.  5S«  . 

(95)  ind«  VoUand  9.  biaefier,  1  Dall  ttO. 
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u.  pBVBv*  a.  omniecl  womaii)  or  an  inaolTeat  person  (m) ;  and  althou^  the  lease  contam 

.      a  covenant  not  to  assign ;  for  the  assignment  destroys  the  privitj  of  estate  (n)« 

S  Wk9n    Tlie  same  rule  prevails  in  equity  (o).     If  the  covenant  be  merely  collateral 

fccutiga-  ^^  p9r»onali  an  assignee  is  not  in  any  case  liable,  and  the  lessee  alone  can 

^'  be  sued  ( p)*     Upon  a  covenant  running  with  the  landt  the  lessee,  or  the 

jusignee  of  the  lessee*  may  sue  the  reversioner  for  a  breach  of  it  (9),  as  weU 

IB  case  of  freehold  as  copyhold  (r).     An  assignee  of  a  lease*  to  whom  aa 

assignment  has  been  made  by  way  of  mortgage  security,  is  liable  for  the 

[•56]    rent,  although  he  has  never  entered,  or  taken  ^actual  possession  (s)(96}« 

Jhbt  cannot  be  supported  against  the  assignee  of  pari  of  the  land  demised 

by  a  lease,  but  only  against  the  assignee  of  the  whole  (<),  though  coveuani  is 

sustainable  (a). 

When  there  is  an  expresa  covenant  in  a  lease  to  pay  rent  or  perform  any 
other  act,  the  original  lessee,  and  his  personal  representatives,  having  assets, 
are  liable  to  an  action  of  eovenanl  during  the  lease  for  non<^erformance  of 
covenants ;  notwithstanding,  before  the  breach  complained  of,  the  interest  in  the 
lease  has  been  assigned,  and  rent  has  been  accepted  from  the  assignee  (v)(97}. 
But  an  action  cannot,  it  seems,  be  supported  against  the  lessee,  or  his  per- 
sonal representatives,  for  a  breach  of  a  covenant  merely  implied  by  law, 
committed  after  acceptance  of  rent  from  the  assignee  (a)  ;  nor  can  the  lessor* 
after  such  acceptance  of  the  assignee,  maintain  an  action  of  debt  against  the 
lessee  or  bis  representatives,  even  upon  an  express  covenant  (to). 
r  «57  ]       An  under^Uuee  (98),  not  having  the  whole  of  the  lessee's  interest  ^assigned 
to  Jum,  cannot  be  sued  by  the  original  lessor  for  any  breach  of  covenant  con- 
tained in  the  original  lease  (x)  ;  though  for  voluntary  and  not  mere  permissive 
waste  he  would  be  liable  to  an  action  on  the  case  (^). 

* 
4thly.  In  the  case  of  a  joint  contract,  if  one  of  the  parties  die,  his  executor  or 

of'^MTr^  administrator  is  at  law  discharged  from  liability,  and  the  survivor  alone  can  be 

ftcjAdead.      (m)  1  B.  &  P.  SI ;    Bac  Ab.  Covenant,  7  T.  R.  305;  1  Hen.  Bla.  443  ;  4  T.  R.  S4, 

E.4;  tStra.  182t ;  PlaU  on  CoT.  503.  100;    Bac   Ab.  Covenant,  E.  4;   8  East, 

Cn)  8  B.  &  C;  486.  311;  Piatt  on  Cov.  539.     See  6  Qto.  4,  e. 

(o)  Onslow  V.  Currie,  S  Mad.    330;    S  16,  a.  75,  as  to  bankrupt  lessees,  &c 

Atk.  546  ;  1  Bro.  P.  C  516.  (a)  I  Saund.  941  b ;    4  T.  R.  98 ;  I  Sid. 

(p)  Bac  Ab.  Covenant,  E.3,  4;  SWils.  447;  Sir  W.   Jones,   S93;    Cro.  Jac  StS. 

t5;  S  Saund.  304,  n.  18.  See  Piatt  on  Cov.  Index,  '*  Implied  Cot«- 

(q)  4  B.  &  A.  266.  nants.''    6  Bing.  656. 

(r)  1  Saund.  241  a ;  ante,  20,  81.  («p)  1  T.  R.  92;  1  Saund.  84f,  n.  6,  see 

(s)  3  Moore,  500  ;    1  B.  &  P.  838,  S.  C.  pott ;  5  Taunu  452. 

(t)  Curtis  V.  Spitiy,  I  Bing  N.  C.  756.  («)  Dougl.  183. 

(tt)  Congbartv.  King,  Cro.  Car.  821.  (y)  8  Bt.  Rep.  1111  ;    1  Mooie,  100;  6 

(v)  1  Saund.  841,  note  5  ;  1  T.  R.  98  ;  Taunt  301  ;  1  New  Rep.  290 ;  patl. 

fSS)  {  In  Pennsylvania  one  who  owns  the  efuUahle  interest  in  land,  and  who  as  tha 
ownar  of  such  interest  is  in  the  eanatnccfiM  possession,  and  may  receive  the  income  of  it, 
is  liable  in  eovenaDt,  as  assignee,  for  a  ground  rent  charged  thereoo,  although  the  legal 
title  is  in  another,  and  no  trust  appears  by  the  deed*  Berry  *.  M'MuUen,  17  Serg.  h, 
Rawle,  64. } 

(97)  Vide  Kunekle  e.  Wynick,  1  Dall.  305. 

(98)  A  declaration  in  covenant  for  rent,  against  the  assignee  of  a  lessee,  averring  (hat 
the  rent  accrued  subsequent  to  the  assignment  to  the  defendant,  was  due  and  owing  to  the 
plaintiff's  testator,  and  still  remaina  wholly  in  arrear,  and  unpaid  to  the  defendant,  statea 
a  braaeh  In  aofficieat  termt ;  and  it  k  uiuMceasarT  to  go  further  and  say  that  the  leosea 
had  not  paid  it,  for  that  was  already  implied  in  the  averment  that  the  defimdaat  owed  it. 
Duboia'f  Executors  v.  Van  Orden,  6  Johns.  Rep.  105. 
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sned  («}(99)  ;  and  if  tha  executor  be  aued,  be  may  eitbmr  {dead  Cbe  MtrriTor*  n.  »«»<»» 
ship  in  bar,  or  give  it  in  evideoce  under  the  general  iaeue  (a)  (100) ;  but  in    °^*^' 
eqaitj  the  executor  of  the  deceased  party  b  liable,  unless  in  some  instances  4ihty, 
of  a  surety  (6)  ( 101).     If  the  contract  were  teveral  (102)  or  joint  and  seTeral«  ^|^"  ^" 
tiie  executor  of  the  deceased  may  be  sued  at  law  in  a  separate  action  (e) ;  but  dead, 
he  cannot  be  sued  jointly  with  the  survivor,  because  one  is  to  be  charged  4» 
b<mi$  tettaiarist  and  the  other  d^  bonis  pr^jnUs  {d).    When  the  surviving  par* 
ty  dies,  his  executor  or  adnunistrator  b  to  be  made  defendant  (<)•     It  is  not 
mrasual  to  declare,  at  least  in  one  count,  against  the  survivor  as  such,  no* 
tictng  the  death  of  his  co-obligee  or  eo*partner  (/) ;  but  the  survivor  or  his 
executor  may  be  declared  against,  without  noticing  the  first  deceased  pai^ 
ty  (g)  (103) ;  and  in  an  action  against  such  survivor,  a  debt  which  became 
due  from  liimself  separately,  before  or  after  the  death  of  his  partner,  may  be 
included  (k) ;  and  when  the  survivor  is  sued  for  his  own  separate  debtf  he 
may  set  off  a  demand  due  to  him  as  surviving  partner  («)  (104). 

*When  the  contracting  party  is  dead,  his  executor  or  admmistrotorf  or,  in  [  *68 1 
case  of  a  joint  contract,  the  executor  or  administrator  of  the  survivor,  is  the  ^"'Ix- 1<^ 
party  4o  be  made  defendant  {j)  and  ia  liable  though  not  expressly  named  in  txMuton 
the  covenant  (105)  or  contract.    But  no  action  lies  against  executors  upon  a  ^^  admin* 

istraUMri^ 

(x)  S  Marsh.  Rep.  308 ;  6  Taunt.  587 ;  aje^inst  the  executor,  if  the  creditor  could  dtTJimff 

Bac  Ab.  Obligation,  rnl.  y.  D.  4 ;  Vin.  Ab.  obtain  payment  from  the  surviviD^  portaer. 

Obligation,  P.  SO ;  8  Burr.  1 196  ;    1  Merir.  (c)  2  Burr.  1 190. 

563^  566 ;  3  Merir.  30.    The  rule  is  so  (up-  (d)  Carth.  171 ;  8  Lev.  888 ;  8  Via.  Ah. 

on  a  judgment  against  seTeral)   as   to  the  67,  70. 

peraonaUj,  bat  not  as  to  the  realty,  8  Saund.  (e)  3  B.  &  B.  302 ;   19  Co.  89  a ;    I  B«  It 

51,  n.  4;    Tidd,  9th  edit.  1131;    1  B.  &  A.  A.  31. 

3f  ;  see  47  Geo.  3,  sess.  2,  c.  74.  (/)  Per  Le  Blanc,  J.  2  M.  Ii  Sel.  85  ;  6 

(a)  5  East,  261.  T.   R.   S63;    Vin.  Ab.   Obligadon/ P.  80 ; 

(6)  Bac.  Ab.  Obligation,  toI.  vit.  Adden*  mite,  52. 

da.  Obligation,   506;  3  Vern.   277,  292;  3  (g)   IB.  &   Aid.  29;    3B.&B.308i   7 

Ves.  399.     3  Yes.  J.  106,  244,  265  ;  Lane  Moore,  158;  ante,  50. 

9.  Williams,  8  Vern.  377,  898  ;  Chitty  on  (A)  8  T.  R.  476  ;  6  T.  R«  588,    8cs,ss  te 

Bills,  Sih  edit.  50;  Daniel  v.  Cross,  3  Ves.  joinder  of  actions,  pss/, 

877  ;  Anderson  «.  Maltby,  Bro.   C.  C.  433 ;  (i)  5  T.  R.  493 ;  I  Esp.  R.  47. 

9  Ves.  J.  244,  S.  C. ;  Jacomb  v.  Harwood»  (j)  9  Ca  89  a, ;  3  Bla*  Com.  308 ;  1  Coou 

8  Ves.  265 ;  Deraynes  v.  Noble,  1  Mer.  568,  oo  Contr.  858. 

QMttre,  whether  equity   would  give  relief 


(99)  Vide  Poster  e.  Hooper,  8  Mass.  Repi  572.  ante,  31,  n.  67.  Atwell's  Administra- 
lors  9.  Milton,  4  Hen.  &  Mun.  353.  Chandler's  Executors  v.  Neale's  Executors,  8  Heiu 
&  Man.  184.  Braxton's  Adm'x  v.  Hilyard,  3  Man.  49.  Simoods  •.  Center,  6  Mass. 
Rep.  18. 

(100)  {  Bargwin  v.  Hosteler's  Adnn.,  Tayl.  Rep.  184,  S.  C.  8  Hayw.  Rep.  104.  Dom, 
Burgwin  9,  •  ■     .  } 

(101)  Vide  Jenkins  v.  De  Groot,  1  Caines*  Cas.  in  Err.  188.  Lang  and  Whitaker  v. 
Keppeie.  I  Binn.  183. 

(103)  Vide  Harrison  r.  Field,  3  Wash.  136.  ^  Weaver  v.  Shryock's  Executors,  6  Serg. 
3t  Rawle,  863.  }  In  the  case  of  a  joint  contract,  if  one  of  the  parties  die,  his  executor  is  at 
law  discharged  from  liability,  and  the  sunrivor  alone  can  be  sued  ;  he  may  plead  the  sarw 
▼ivOTship  or  give  it  in  eridenee  under  the  general  issue.  Groat  v.  Shurter,  1  Wend.  R« 
148.  The  doctrine  which  allows  an  action  against  the  executor,  is  applicable  to  eases 
where  the  contract,  bj  the  express  assent  of  the  parties,  is  made  joint  and  seTeral.  It 
doss  not  authorise  a  creditor  to  sue  the  executor  or  administrator  of  a  dacaased  part* 
nar,  iK 

(i03)  Raborg  v.  The  Bank  of  Colombia,  1  Hair,  h  Gill,  831.  Thus,  in  an  aetloii  of 
asaompait  for  goods,  which  were  sold  to  two  partners,  against  the  sarrivor,  it  if  uonaeea* 
aary  to  notice  the  surrivor^ip.    G^let «.  M'Kinstry,  1  Johns.  Cas.  405, 

(104)  Vide  Hogg's  Executors  v.  Ashe,  1  Hayw.  477. 

(105)  Harnaon*t  Eat. «.  Satflptoii,  8  Wuh.  Rep.  150.  Laa,  Ey.  of  Vmti.  v.  Coelct^  1 
Wash.  Rap.  808, 

Tot.  h  8 
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n.  »KrB««  coyeoaot  to  be  performed  by  the  testator  in  persoDt  and  which  consequeotljr 

PANTii.     ^^  executor  caunot  perform  (k) ;  or  for  the  breach  of  a  personal  contract 

5.  Exeeu*  where  the  breach  can  occasion  no  injury  to  the  personal  estate  of  the  testator^ 

I'^rs,  iieirs,  ^^  intestate*  and  where  therefore  the  remedy  dies  with  the  person,  as  a  breach 

of  a  promise  of  marriage  (/)  (106).     The  executor  of  a  lessee  is  liable  as  such 

upon  a  breach  of  covenant  committed    afler  the  testator's  death,  by  the 

assignee  of  the  lease  (m)  (}07).     In  a  recent  case,  tbe  Court  of  Coaunon 

Pleas  held,  that  the  executors  of  a  lessor,  who  was  tenant  for  life,  are  not 

liable  to  the  lessee  to  whom  a  term  of  years  was  granted,  for  the  breach  of 

the  implied  covenant,  or  covenant  in  law,  for  quiet  enjoyment  resulting  frooit 

and  created  by,  the  word  defuise^  the  lessee  having  been  evicted  by  the 

remainder-man  (»)• 

If  a  person  intermeddle  as  executor  with  the  estate  of  the  deceased,  he  may 
in  general  be  sued  as  executor  de  ton  iorU  although  there  be  a  lawful  execo- 
tor  (o)  ;  and  in  such  case  he  is  uniformly  declared  againitt  as  if  he  were  a  lawful 
executor,  though  the  party  died  intestate,  and  he  may  be  joined  in  the  same 
action  with  the  lawful  executor  (108),  though  not  with  the  lawful  administra* 
tor  (p) ;  snd  if  the  husband  of  an  executrix  after  her  death  detain  part4>f  the 
goods  of  the  testator,  he  may  be  sued  as  executor  de  son  tort  (g).  So  if  a 
stranger  take  away  the  goods  of  the  deceased,  and  there  be  no  lawful  executor^ 
be  also  is  liable  to  be  sued  as  executor  de  son  <or<(  109),  though  he  claim 
them  as  his  own  (r)  ;  but  in  this  case  if  there  be  a  lawful  executor  or  admin- 
istrator, the  stranger  cannot  be  sued  as  executor  de  sou  tort  («).  And  no 
person  can  ever  be  sued  as  administrator  de  son  /or/  (110),  nor  can  an  executor 
de  son  tort  of  an  executor  de  son  tori  be  sued  <u  such  at  law  (/).  The  3  &  4 
W.  4,  c.  42,  s.  14,  gives  an  action  of  debt  on  simple  contract  against  an  ex- 
ecutor or  administrator  in  any  Court  of  law* 
[  *59  ]       *If  there  be  several  executors,  they  should  all  be  sued,  in  case  they  have  all 

(Jfc)  3  Wils.  89;  Cro.   Eliz.  653;  1  Rol.  (p)  1  Saund.  265,  n.  2;  Cora.  Dig.  Ad^ 

Rep.  359.  minitlrator,  C.  3  ;   Toller,  369,  340. 

(I)  2  M.  &  Sel.  40S ;  1  Com.  on  Contr.  (q)  5  Cro.  Eliz.  472. 

528;  ante,  21.  (r;  5  Co.  33  b. 

(m)   10  Eael,  313.  (a)  s  Co.  34  a. 

(n)  Adams  ».  Gibney,  6  Bing.  656.  (|)  2  Mod.  293,  294 ;  Andr.  Rep.  252. 

(o)  5  Co.  34  a.  »         »  r 


(106)  Latlimorev.  Rogers,  13Serg.  &  Rawie,  183. 

(107)  Where  there  is  an  express  coTcnant  in  a  lease  in  fee  for  the  payment  of  rent,  the 
executors  of  tbe  lessee  are  liable  for  the  rent  accruing  subsequent  to  the  testator's  deaili,  as 
far  as  they  have  assets,  although  the  land  has  gone  into  the  hands  of  the  heir.  Ezeeutors 
of  Van  Rensselaer  v.  Executors  of  Platner,  2  Johns.  Cas.  17.  But  covenant  does  not  in 
such  case  lie  against  them  by  the  devisees  of  the  grantor.  Devisees  of  Van  Rensselaer  s. 
Executors  of  Platner,  Id.  24. 

(108)  Though  a  person  who  is  sued  as  executor  de  sen  tort,  shall  not  defeat  the  suit  by 
Ukingout  lelUrs  of  administration  pending  the  suit,  because  the  suit  was  well  commenced  ; 
yet  such  an  administration  will  legitimate  all  intermediate  acts  ab  initio  ;  and  justify  a 
retainer.  Vaughan  «.  Brown,  Str.  1106,  S.  C.  Andr.  328.  Curtis  ».  Vernon,  3  Term 
Eep.  687.    Ratloon  and  another  v.  Ovwacker,  8  Johns.  Rep.  126. 

(109)  Glenn  r.  Smith,  2  Gill  &  Johns.  Rep,  494.  CampbeU  v.  Tousey,  T  Cowen,  «4. 
And  may  be  sued  as  executor  generally.  Jb, 

(110)  At  common  law  an  action  of  account  did  not  lie  ngainst  an  executor  for  want  of 
privity,  but  such  action  is  now  given  by  siainte  4  and  5  Ann.  c.  16.  The  first  tbiriecn 
sections  of  which  are  in  force  in  Pennsylvania,  and  the  20th  and  27th  sections.  RoberU* 
Dig.  43.  Griffith  ».  Willing.  3  Binn.  317.  Laws  N.  Y.  sess.  86.  c  75.  s.  5.  1  R.  L.  St  I. 
agmnst  the  execiuora  or  sdministrators  of  every  guardian,  bailiff,  or  raceirei*  Lku  (  Itlff. 
Co.  Liu.  80  b.  F.  N.  B.  117.  E.  Com.  Dig.  Acoompt,  D. 
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administered  and  have  aMets,  or  the  defendant  maj  plead  the  non-joinder  til  n.  Darair* 
abatement ;  but  if  one  hath  not  proved,  nor  administered,  he  may  be  omit-     "^*^* 
ted  (tf).     A  plaintiflT  who  sues  several  persons  as  executors,  shall  not  be  de^  8.  Execu- 
feated  in  toio  upon  causes  of  action  stated  in  the  declaration  to  have  accrued  jf|f'*      "^ 
to  the  deceased,  merely  on  the  ground  that  one  of  the  defendants  was  not  an 
executor,  and  succeeded  on  his  plea  to  that  efiect ;  but  in  such  case  the  phiin- 
tiff  cannot  recover  on  counts  laying  promises  by  the  defendants  as  ezecutora(v)» 
So  if  several  executors  plead  pltne  admini$trav%lf  the  plaintiff  may  succeed  at 
to  one  of  them  only  (111).     If  a  married  woman  be  executrix,  the  husband 
must  be  joined  in  the  action  (to)  ;  and  an  infant  cannot  be  an  executor  till  he 
be  of  full  age  (:r) ;  nor  can  an  executor  be  sued  as  such  for  money  lent  to  (y), 
or  had  and  received  by  him  (z),  or  upon  a  penal  statute  (zt).     By  the  Statute 
against  Frauds  the  representatives  of  a  deceased  person  are  not  personally 
liable  without  a  written  promise,  and  even  such  promise  is  not  available  in  this 
respect,  unless  there  be  an  adequate  consideration  (a)  (112);  but  in  some  casea 
executors  will  render  themselves  personally  liable,  if  they  contract  as  princi- 
pals, and  on  their  own  personal  liability  (b).     If  a  creditor  appoint  his  debtor 
to  be  his  executor^  8uch  voluntary  act  is  deemed  a  release  at  law ;  but  when  a 
debtor  becomes  adminiatrator^  9ueh  appointment  being  only  by  an  act  of  Coutt« 
and  not  of  the  creditor  himself,  it  merely  suspends  the  right  (c). 

If  the  contract  be  under  seal,  (or  of  record),  the  heir  of  the  party  contract- 
ing IB  liable  to  an  action  for  the  breach  of  an  express  covenant  therein ;  pro- 
vided the  ancestor  expressly  bound  himself  "  and  his  heirs**  by  the  deed  or 
obligation ;  and  provided  the  heir  have  legal  assets  by  descent  from  the  obli* 
gor  (d)  (113).  And  if  there  be  a  devisee,  (otherwise  than  for  the  payment  of 
debts,  or  in  pursuance  of  a  marriage  contract  ^entered  into  before  marriage,)  r  ^^q  ^ 
he  may  be  sued  in  an  action  of  debt  for  the  breach  of  a  contract  of  the  testa- 
tor nnder  seal,  or  of  record  ;  but  the  heir  must  be  joined  in  the  action ;  and  an 
action  of  covenant  cannot  in  any  cass  be  supported  upon  a  personal  contract 

(«)  Toller,  367 ;  I  Moo.  k  P.  663 ;  4  T.  I  Moore,  305,  S.  C. 

R.  5e5.    SeTerelexeeutorfi,  though  of  differ-  {z)  7  B.  &  C.  444;  1  Man.  k  R.  180, 

eat  things,  and  though  not  jointly  appointed,  S.  C. 

&G.  majr  he  joined  in  an  action.    1  Vin.  Ah.  (zz)  Carih.  3AI ;  Cro.  Eliz.  766  ;  Coou 

139 ;  Cro.  Car.  293.     As  to  plaintiffs  exec-  Dig.  ^dminietrtUor^  B.  15. 

ifton,  see  ante,  SI,  22.  (a)  See  7  T.  R.  350 ;  3  B.  &  B.  460. 

(«)  1  M.  fc  M.  146  ;  1  Saund.  207  a.  (b)  8  B.  &  B.  460 ;  5  Moore,  282,  S.  C. 

(is)  Cro.  Car.    145,  519 ;    Toller,  367  ;  (c)  See  Went.  Off.  Ex.  chap.  S,  p.  76,  14 

Mil.  ed.'f    Necdham^s    case,  8  Coke  R.    136  { 

(«)  39  Geo.  3.  c.  87,  8.  6  ;  Toller,  367.  Wankford  v,  Wankford,  I  Salk.  306;  Cros- 

(y)  t  Hen.  Bia.  109 ;  2  Saund.  1 17  d- ;  4  man's  case,  1  Leonard,  386. 

T«  R.  347.    Am  to  suing  him  as  such,  for  fu-  (J)  Bac.  Ab.  Heir  and  Anetetor,  F. ;  f 

Bcral  expenses,  see  3  Cam pb.  298;  or  money  Saund.   136,  137,  n.  4  ;  Plowd.  439,  441; 

Kid,  see  7  B.  &  C.  444,  449  ;  1  Man.  &  R.  Wiltos,  685 ;  8  Bla.  Com.  843 ;  PlaUonCoT. 

Oy  8.  C. ;  account  stated,  7  Taunt.  580 ;  41,  449. 


(Ill)  App  V.  Dreisbach,  S  Rawle,  887. 

(118)  {  Such  as  giving  op  securities  against  the  testator's  estate.  Stebbins  «.  Smtth*  4 
Pick.  Rep.  97.    See  Clark  v.  Herring,  5  Binn.  33.  } 

(1 13)  So,  the  heir  of  the  heir  is  liable  as  txr  as  he  has  assets  by  descent  from  the  orunnal 
obligor.  Walker's  Executors  e.  Ellis  and  others,  8  Man.  88.  In  the  Sute  of  New  York 
ketfs  aie  liable  on  a  simple  contract  or  specialty,  whether  mentioned  therein  or  not,  in  ease 
the  debtor  died  intestate  seised  of  lands,  6tc  and  the  heirs  of  dsTisees  in  ease  he  made  a 
mm,  LawsorN.T.aeas.S6.e.93.s.  1.  1R.L.316.  {  8  Rst.  Sut.  468.  ■.  88.  {  Bu 
tiof  aad  others  ••  Tanderlyn,  4  Johns.  Rep.  834. 
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p.  ibtwwM'  against  a  deTisae«  the  statute  3  &  4  W.  &  M.  only  giving  an  action  of  debt  (e)  • 
^*         Though  the  devisee  be  an  infaot*  he  cannot  praj  the  parol  to  demur  by  reasoas 
S.  Zjnenr  of  his  non-age  (114),  such  privilege  being  confined  to  an  infant  heir  (/).    Bat 
1^  *"**  an  aquity  of  redemption  is  not  assets  at  law,  in  respect  of  which  an  heir  or 
devisee  is  chargeable,  and  the  creditor  must  proceed  in  a  Court  of  Equity  (^). 
An  heir  or  devisee  having  a  legal  estate,  is  liable  to  an  action  for  the  breacli 
of  a  covensnt  running  with  the  land  committed  in  his  own  time  (ii).     If  there 
be  several  heirs,  as  in  the  case  of  gavel-kind,  or  of  parceners,  they  should  all 
be  joined,  or  the  defendant  may  plead  in  abatement  (i) ;  and  a  dovisee  most 
be  sued  with  the  heir  jointly  at  law  as  well  as  in   equity  (k).     And  though  an 
executor  cannot  in  any  case  be  sued  jointly  with  the  heir  (/),  yet  the  executor 
msy  be  sued  at  the  same  time  as  the  heir,  and  if  the  heir  be  also  executor, 
aeparate  actions  may  be  sustained  against  him  in  both  capacities  (m)«     If  as- 
sets by  descent  vest  in  the  heir,  it  appears  that  the  charge  will  continue  to  rao 
against  his  heir  taking  the  same  assets  (n). 
itbly.  In        When  the  contracting  party  has  bec.ome  bankrupt  and  has  obtained  hia 
^j|j^*|^     certificate,  he  is  in  general  no  longer  liable  to  be  sued  in  respect  of  any  debt 
cy.  due  from  him  when  he  became  bankrupt,  or  of  any  claim  or  demand  which 

the  creditor  might  have  proved  under  the  commission  (o)(115).  The  present 
Bankrupt  Act  enables  creditors  to  prove  under  the  commission  in  respect  to 
anUmgwt  debts,  although  the  contingency  had  not  happened  at  the  time  of 
the  proof  (p) ;  consequently  such  debts  will  now  be  barred  by  the  certificate 
aa  eflectually  as  other  debts.  In  cases  where  the  plaintiff  has  an  election 
[  *61  ]  to  sue  either  in  form  ex  contractn  or  in  tor/ (116),  *though  the  hankraptcy 
will  be  no  answer  to  the  latter  mode  of  proceeding  (9),  it  will  be  a  bar  to  anj 
action  founded  on  contract  if  the  amount  of  the  plaintiff's  demand  was  capa- 
ble of  being  ascertained  at  the  time  of  the  bankruptcy  (r),  and  might  have 
been  proved  under  the  commission  (117). 

There  are  also  some  demands  which  are  barred  by  the  certificate  though 
they  were  not  provable  under  the  commission.  Thus  where  an  action  upon 
a  contract  has  been  brought  against  a  party,  and  he  becomes  bankrupt  befort 
verdict,  the  costs  in  such  actions,  for  want  of  a  previous  verdict,  are  not  prov- 

(e)  5  &  4  W.  &  M.c.  14 ;  Bac  Ab.  Heir  why  preferable  to  proceed  in  eqoity. 

mnd  Atui9ior,  P.;   1  P.  Wms.  99;  7  East,  (0   18  £dw.  3,  4;  Com.  Dig.  ^batemenL 

128.  F.  10 ;  Vin.  Ab  j}c«io«i,  c.  d.  pi.  8. 

(/}  4  East,  485.  (m)  Com.  Dig.  Pleader,  2  E.  3. 

(ff)  9  Saund.  7,  n.  4,  8  d.  5th  ed.  (n)  Dyer,  368  a.  pi.  46  ;    Ore.  Car.  151  - 

(a)  If  only  tquitahU  eslale  detcend,lht  2  Ch.  Cas.  175;   Plowd.  441. 

heir  cannot  be  sued  at  law,  p<;r  Lord  Hard-  (o)  6  Geo.  4,  c  16,  s.  121. 

wicke,  Plankett  v.  Pearson,  S  Atk.  S94.  (;>)  Id.  s.  56. 

(i)  9  Vin.  Ab.  67  ;  Com.  Dig.  Jibatement,  {q)  Doug.  583  ;  6  T.  R.  695 ;  5  Bing.  63. 

P.  9.  (r)  Doug.  767  ;    6  T.  R.  6l;9,  701 ;    and 

(k)  %  Saund.  7,  n.  4  ;  Bac.   Ab.   Heir ;  see  3  Madd.  51 ;  Buck,  1S3. 
Vin.  Ab.  Heir,  Z.  d.    See  2  Atk.  125,  433, 

(1 14)  In  the  Slate  of  New  York,  in  a  personal  action  against  either  heirs  or  devtseet^ 
the  parol  shall  not  demur ;  but  no  execution  shall  issue  within  a  year  afier  rendition  of 
Judgment,  scss.  36.  e.  93.  s.  6. 1  R.  L.  318.      {  2  Rev.  Stat.  454.  s.  42.  455.  s.  66.  { 

(116)  86,  the  discharge  of  an  insolvent  is  no  bar  to  an  aaion,  on  an  express  coreoant, 
brought  to  recoTsr  rent  accruing  subeequent  to  the  insolvent's  discharge.  Lansing  •• 
Pmidergast,  9  Johns.  Rep.  127.  See  Murray  v.  De  Rotieoharo,  6  Johns.  Cha.  Rep.  63, 
Hamiltoii  v.  Atherton,  1  Ashm.  Rep.  67. 

(116)  Denied  by  Liringston,  J.,  Hatton  v.  Speyer,  1  Johns.  Rep.  41,  42. 

(117)  See  Dufarv.  Murgatroyd,  1  Wash.  0.  C.  Rep.  15.  . 
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aUe  andar  die  commtasioDt  but  they  are  notwichetaoding  coneidei^  m  i/eeet*  »•  ft&»sii^ 
to  the  original  debt  and  barred  together  with  such  debt  by  the  certifi-     '^^''^' 

(«}  (118).  6.  Baok- 

B«U  in  certain  cases  the  bankrupt  may  still  remain  liable  to  an  action  in  re*  ^P^^T* 
sped  of  contracts  made  before  his  bankruptcy.  Leasehold  property  bek>ng« 
wag  to  the  bankrupt  does  not  pass  to  the  assignees  unless  they  elect  to  take 
iL  By  the  6  Geo.  4,  c.  16,  s.  75,  the  bankrupt  is  enabled  to  free  himself 
from  fotnre  liability  upon  the  lease  by  delivering  it  up  to  the  lessor  within 
fbarteen  days  after  he  shall  have  had  notice  that  the  assignees  have  declined 
to  accept  the  same ;  but  unless  he  avail  himself  of  this  privilege,  he  will  stiU 
coBtinue  sobject  to  such  liability. 

The  bankrupt  may  also  revive  his  liability  upon  a  contract  made  before  his  * 

bankruptcya  by  a  subsequent  promise  to  pay  the  debt  (1 19} ;   which  promiae, 

it  appears,  will  in  general  be  equally  available  to  the  creditor,  whether  made 

before  (120)  or  after  (121)  the  allowance  of  the  certificate  {t).    But  it  should 

be  observed,  that  promises  and  contracts  made  with  a  creditor  expressly  ia 

consideradon  of  his  signing  the  certificate ;  and  also  promises  made  before  the 

rnkgrnng  of  the  Certificate  to  a  creditor  who  was  one  of  the  commissioners,  and 

who  aubeequently  signed  the  certificate,  would  be  void  in  the  former  case, 

wider  the  express  provisions  of  the  Bankrupt  Act  (» ),  and  in  the  latter,  mm. 

being  against  public  policy  (x)  (122).     In  order  that  the  pre-existing  obUga- 

tioQ  should  W  revived  by  a  subsequent  ^promise,  the  promise  should  be  ex*    r  *^  n 

piesa,  dtsliact,  and  unequivocal  (y) ;  and  by  the  provisions  of  the  present 

Bankrupt  kcU  such  promise  must  be  in  writing,  signed  by  the  bankrupt,  or 

bj  Bome  person  thereto  lawfully  authorized  in  writing  by  him  {z).     When  the 

saheeqnettt  promise  ia  efiectual,  it  is  sufiicient  to  declare   upon  the  original 

consideration  (a)  (123) ;  unless  the  promise  be  conditional,  in  which  case  it 

seems  to  be  necessary  for  the  creditor  to  declare  specially  (6). 

In  cases  where  a  party  becomes  bankrupt  after  a  former  bankruptcy,  a  prior 
discharge  under  an  insolvent  uct,  or  after  a  composition  with  his  creditors,  the 

(«)  3  M.  &  Stl  326  ;    S  B.  &  B.  8 ;    see        (y)  1  Stark.  370  ;  5  Esp.  1 98. 
•IsoSB.  fc  A.  13;  Eden,  2d  edit.  136;  7  B.        (2)  6  Geo  4,c.  16,  s   131. 
%  C.  4  (6.  706  ;  1  Man.  &  R.  330,  S.  C.  (0)  Peak,  R.  68  ;    2  Surk.   68 ;    %  Hen. 

(t)  Cowp.  544  ;  I  T.  R.  715 ;  1  Bing.  281.  Bla.  1 16  ;  4  Campb.  205. 

(m>  6  Geo.  4,  c.  16.  a.  125.  (6)  4  Campb.  205. 

(x>  6  B.  &  A.  753 ;   1  D.  &  R.  41 1,  S.  C. 

(I  IS)  Costs  on  a  judgment  obtained  before  the  discharge  of  an  insolvent,  although  not 
taxed,  are  barred  by  the  discharge.  Warne  v.  Constant,  5  Johns.  Rep.  135.  SmI  tida 
case*  Cited  in  n.  b.  Ibid.  See  the  cases  cited,  Ingrabam*s  Insolvent  Laws  of  Pennsylvania, 
171,  note,  2d  edit. 

(119)  Sbippey  9.  Henderson,  14  Johns.  Rep.  J  78.  An  action  cannot  be  maintained  by 
the  Ksttgnee  of  a  note  payable  to  bearer  directly  on  the  note,  when  the  negotiability  of 
siBsk  ooie  has  been  destroyed  by  an  insolvent  dischai^e  granted  the  maker.  Moore  *. 
Vielo,  4  Wend.  R.  420.  Nor  can  such  assignee  avail  himself  of  a  new  promise  8ub8€)|uent 
io  that  discharge,  if  made  neither  to  himself  or  hia  agent,    lb, 

fliO)    {  Kingston  v.  Wharton,  2  Serg.&  Rawie,  208.  } 

(ISI)  Maxim  v.  Morse,  8  Mass.  Rep.  127.  A  promise  by  a  debtor,  alter  the  ezeentioo 
of  a  voluntary  release  qnder  seal  by  the  creditor,  at  the  debtor's  request,  to  pay  the  t>alaneo 
of  the  debt,  is  founded  on  a  sufficient  consideration,  and  is  binding  Willing  v.  Peters,  It 
BecR.  0t  Rawla,  177.  The  promise  must,  howevet,  be  eacpre««,  and  be  distinctly  proved. 
Raff  •.  Raff,  9  Pcnn.  N.  T.  Rap.  418.  } 

(122)  {  Saa  Bakar  v.  Matlaak,  t  Ashm.  Rap.  68.  Tuxbury  a.  Miller,  19  Johns.  Rep^ 
til.    Wiggin  ••  Bosh,  It  Jobnt.  Rep.  306,  and  the  American  easaa  tbar^  ettad.  { 

(123)  fShipfex  •.  Hendenon,  14  Johns.  Rap.  178.  } 
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II.  vcFcir-  e€ftifteate  onty  extends  to  protect  his  per$on^  and  his  fUture  effut*  are  IkUe  to 
*1!!L**    ^^  claims  of  bis  creditors,  unless  he  pays  1 5s,  in  the   pound.     And  before 

6.  Bunk*    the  late  Bankrupt  Act,  the  bankrupt  was  still  hable  to  be  sued  in  respect  of  lam 

rupiAj,  aubsequently  acquired  effects  (c) ;  but  by  the  provisions  of  that  Act,  the  fu« 
ture  estate  and  eflTects  of  the  bankrupt  are  declared  to  vest  in  the  assignees 
under  the  second  commission  {d) 

Where  there  are  several  contracting  parties,  and  one  has  been  bankrupt, 
the  action  should  be  brought  jointly  against  the  solvent  partner  or  partners 
and  the  bankrupt,  and  if  the  latter  should  have  obtained  his  certificate,  and 
should  plead  it,  a  nolfe  prosequi  may  be  entered  as  against  him  (e). 

The  following  points,  relative  to  the  liability  of  the  assigntts  of  a  bankrupt 
to  actions  in  form  ex  c<mttaetu^  may  be  here  noticed.  No  action  can  be 
brought  by  any  creditor  against  the  assignees  for  the  recovery  of  any  divi- 
dend (124),  die  only  remedy  being  by  petition  to  the  Lord  Chancellor  (/)• 
Nor  are  the  assignees  liable  to  an  action  at  the  suit  of  the  bankrupt,  for  his 
allowance  in  respect  of  the  amount  of  dividends  paid  under  his  estate  (g*), 
unless  he  shall  have  obtained  his  certificate  before  the  declaration  and  pay- 
ment of  the  dividend,  so  as  to  enable  the  assignees  to  take  such  allowance 
into  accoont,  and  to  retain  for  the  same  before  the  assets  are  exhausted  (A).  It 
has  been  previously  noticed,  that  assignees  of  a  bankrupt  lessee  will  not  be 
liable  to  be  sued  in  respect  of  the  rent  and  covenant,  unless  they  elect  to  take 

r  *M  1  *^  ^^  premises  comprised  in  the  lease  (t).  And  when  they  have  elected  to 
take  possession,  they  may  nevertheless  discharge  themselves  from  future  liai* 
biKty,  by  assigning  their  interest  in  the  premises  even  to  a  pauper  {Jlr).  The 
assignees  are  not  liable  to  be  sued  by  the  messenger  under  the  commission, 
for  fees  due  to  him  before  the  choice  of  assignees,  the  petitioning  creditor  be- 
ing the  party  answerable  for  these  expenses  (/)•  And  though  assignees  can- 
not contract  debts  in  their  political  capacity,  and  be  sued  therein  as  such  (m)  ; 
yet  when  they  personally  contract,  or  when  they  receive  money  io  the  use  of 
another  (n),  they  are  liable  to  be  sued  in  their  individual  capacities.  An  as- 
signee who  has  been  removed,  and  has  assigned  his  interest  to  bis  co-assignee, 
may  be  sued  by  them  (o). 

A  certificate  of  discharge  obtained  in  a  foreign  country,  is  a  bar  to  an  ac- 
tion upon  a  contract  made  in  such  country  before  the  certificate  (p)  (125),  but 
not  to  an  action  by  a  creditor,  a  subject  of  this  country,  for  a  debt  contracted 
here  (q).  And  it  has  been  decided,  that  a  certificate  under  an  Irish  Commis- 
sion of  bankuptcy,  though  it  be  since  the  Union,  is  no  discharge  of  a  debt  con- 

7  EMty  1 54.  spoDsiblo  for  the  fraud  of  an  agent  appointed 

6  Geo.  4,  c  16,  8.  127.  with  due  care,  9  Btng.  96. 

^t)  S  M.  Ii  Sol.  S3.  444 ;    1  WiU.  69  ;        (Jc)  1  B.  &  P.  81  ;  onXe,  55,  66. 
«Bl\  48.  (/)  3  B.  &  C.  43  ;  4  D.  &  R.  621,  S.  C. ; 

(/)  6G«o.  4,e.  16,  ■.111.  6  Geo.  4,  c.  16,  s.  14;  2M.&Sel.438. 

"  (m)  Cowp.  134,  135. 

(n)  I  M.  &Sel.  714. 
(o)  Peake,  N.  P.  213. 
Ip)  5  East,  124. 
frmMuuA  tuaigntt  of  a  bankrupt  is  not  r^        (9)1  Bast^  6. 

(124)  Vide  Peck  v.  Tniatees  of  Randall,  I  JTohnt.  Rep.  165. 
Its)  Vide  Hicki «.  Brown,  12  JTohna.  Rep.  288.  n.  b.     { Smith  «.  Brown,  I  Kan,  201. 
Walsh  V,  Farrand,  13  Maei.  Rep.  19. } 
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Ineted  in  England  (r) ;  but  U  has  been  held,  that  a  debt  contraeted  in  thin  n-  »«'■»- 
eomatrjt  hj  a  trader  resident  in  Scotland,  is  barred  bj  a  discharge  under  a 
Scottish  sequestration,  issued  in  conformity  to  tiie  Statute  64  Geo*  3,  c*  137  (#)• 

Sj  the  Jmtohtnt  Act  (1),  an  insolvent  complying  with  the  requbitions  of  the  rtblj.  In 
Act  is  to  be  discharged  by  the  Court,  •'  as  to  the  several  debU  and  sums  of  ^  ^I^^ 
OMBsy  doe,  or  claimed  to  be  due,  at  the  time  of  filing  his  petition  from  such  scmicMtr. 
pffisoner,  to  the  several  pertona  named  in  his  or  her  schedule  as  creditofs,  or 
daimiag  to  be  creditors  for  the  same,  respectively,  or  for  which  such  persons 
aball  have  given  credit  to  such  prisoner,  before  the  time  of  filing  such  petitioBf 
and  which  were  not  then  payable,  and  as  to  the  claims  of  all  other  persons  not 
known  to  such  prisoner  at  *the  time  of  such  adjudication,  who  may  be  indor*    [*M  J 
nets  or  holders  of  any  negotiable  security  set  forth  in  such  schedule."  {u) 

And  by  section  60  it  is  provided,  that  the  discharge  shall  extend  to  all  pro* 
cess  for  contempt  of  any  Court  for  i|on-payment  of  money  (126),  and  ij  all 
costs  relative  thereto ;  also  to  all  costs  incurred  in  any  actions  brought  against 
the  insolvent  before  the  filing  of  his  schedule  for  any  debt  or  damages ;  and 
the  persons  bringing  actions  are  to  be  deemed  creditors  for  the  amount  of  such 
costs  subject  to  taxation.  The  discharge  is  also  declared  to  extend  to  sums 
''payable  by  way  of  annuity  (x). 

*It  baa  been  decked  upon  the  1  Geo.  4,  c.  119,  that  the  eflect  of  the  dis-  [  *66  ] 
dttfge  is  only  to  liberate  the  insolvent  to  tbe  extent  of  the  specific  debts  de» 
aciibed  in  the  schedule ;  and  where  less  than  the  full  amount  due  is  speci- 

<r)  4B.&  Aid.  654;  and  see  2  H.  Bla.  4,  c   119,  8.  50,  (nearly  corresponding  in 

S53.  terms  wiih  (ho  above),  whtre  an  insolvent 

(s)  3  B.  &  C.  19  j  4  D.  &  R.  658,  S.  C. ;  contracted  for  goods  with  A.  the  agent  for  a 

see  I  Ros«,  <6!t ;  Buck,  57  ;  3  Moore,  623.  company,  and  after  givji.g  him  two  promis- 

(I)  7  Geo.  4,  c.  57,  s.  40  and  46  ;  coniinu-  sory  notes  for  the  debt,  amounting  lo  £Qt 

td  and  amended  by  i  Wm.  4,  c.  38.     A  dis-  2s.  Bd.  took  the  benefit  of  the  Act,  without 

charge  ondcr  this  act  must  be  pleaded  spc-  describing  the  company  as  his  creditors,  and 

dally,  10  Biiig.  II.  slating   the  debt  to   be  only  £6i:  it  was 

(a)  See,  as  to  holders  of  negotiable  se-  held,  that  his  discharge  was  an  answer  tu 

conties,  and  what  a  sufficient  description  of  (he  action  by  the  company  upon  the  ptomis* 

tbe  debt,  &c.  in  the  schedule,  4  B.  &  C.  15;  sory  notes,  6  D.  &  R.  75  ;  4  B.  &  C.  15,  8. 

€D-iLR,  75,  S.  C. ;  4  B.  &  C.  214  ;  Ry.  &  C.    So  where  an  insolvent  In  his  seheduls 

Ho.  322  ;  2  Car.  &  P.  122;   1  Mo.  &  Mai.  stared  that  A.  held  his  acceptance,  and   A. 

202  ;  3  Siark.   R.  54  ;  3  Moore,  231.    Un-  had  in  fact  indorsed  it  to  B.but  unknown  to 

der  tbe  37  Geo.  3,  c.  90,  s.  30,  it  was  held,  (he  insolvent ;  it  was  held,  that  the  descrip* 

that  a   person  is  only  discharged  as  to  those  lion  was  sufllcient,  4  B  &  C.  214  ;  2  C  8t 

creditors  to  whom  he  has  given  notice  of  bis  P.  ISO  ;   1  R.  6i  M.  322,  S.  C. 
intcniion  to  apply  for  his  discharge,  I  Cliil-        And  if  an  in&olvtni  state  a  bill  in  his  sche« 

ty's  Rep.  322  ;  but  such  notice  is  no  longer  duic,  as  diawn  by  himself  on  M.   whereas 

essential.     The  a3  Geo.  3,  c.  102.  s.  10,  di-  it  was  drawn  by  M.  on  him,  if  the  jury  ar« 

reefed   that  the  order  of  discharge  should  sotibfied  that  the  same  bill  was  meant,  and 

rmfnm  the  creditors  as  to  whose  claim  the  the  description  was  by  mistake,  it  is  a  good 

Kiaoner  should  be  discharged,  7  Taunt.  179  ;  discharge,  2  C.  &  P.  I'^O;   1  U.  &  M.  3'2<,  S. 

lb  this  is  no  longer  necei^sary,  and  it  snffi-  C.     Y/  here  a  crrditor  authorizes  his  d<;btor 

ces,  if  tbe  schedule  name  the  creditor  or  the  to  emit  any  suitement  cf  his  debt  in  the 

ddii  asdialioctly  as  the  debtor  can  do,  which  schedule,  he  cannot  take  advantage  of  such 

is  still  necessary.     With   respect  to  the  nc-  omission,  and  the  discharge  will  be  a  bar  to 

ceasitT  of  naming  the  creditor  in  the  schc-  any  action,  3  Moore,  231.    See  further  4 

dole,  it  is  ofa«crvable  that  the  4Uth  and  46th  Adol.  &  Ell.  887  j  4  Tyr.  180. 
■ectione  require  that  (he  name  of  the  credi-         (x)  Sect.  51.    See,  as  to  the  constructioQ 

lor  be  named  if  possible,  but  suppose  the  of  the  former  Insolvent  Acts,  5  B.  &  C.  381; 

difioiky  of  stating  such  creditor  in  the  case  I  M.  &  P,  91.    As  to  bastardy  bonds,  S 

efocgoiiable  security.    Under  the  1  Geo.  Bing.  154. 

(126)  Maag*s  Case,  1  Ashm.  Rep.  97. 


W  or  THS  PARTIES    TO   AOTIOKS. 

n.  VBTBif-  fiedt  die  balasee  in  fiivor  of  tbe  creditor  still  remains  aa  a  debt  for  which  tliA 
'till!*     ins<^rent  is  liable  (y).     But  by  (he  7  Geo.  4,  c.  57,  s.  68,  it  is  provki«<l« 


7.  ImoI-  that  the  discharge  shall  protect  the  insolvent,  although  there  has  been  an 
Tsney.  .^  ^1^^  amount  of  the  debt  specified  in  the  schedule,  where  there  has  been  no 
culpable  negligence,  fraud,  or  evil  intention  on  the  part  of  such  prisoner  (ir)« 
Formerly  an  insolvent  was  only  considered  to  be  discharged  as  to  his  person, 
and  he  remained  liable  to  be  sued  as  to  his  subsequently  acquired  effects  by 
the  creditors  named  in  the  schedule ;  but  it  is  now  provided,  that  no  (uture 
•xeeution  shall  issue  iigainst  the  goods  of  a  prisoner  discharged,  upon  any 
judgment  f<Mr  any  debt  in  respect  of  which  such  prisoner  shall  have  become 
entitled  to  the  benefit  of  the  Act ;  nor  in  any  action  upon  any  new  contract 
or  security  for  payment  thereof,  except  upon  the  judgment  entered  up  against 
such  prisoner,  in  the  name  of  the  assignee,  or  provisional  assignee,  according 
to  the  provisions  of  the  Insolvent  Act  in  that  behalf  (a). 

A  married  woman  may,  under  die  72d  section  of  the  Insolvent  Act,  petition 
and  obtain  her  discharge  from  debts  the  same  as  a  feme  sole,  on  assigning 
her  separate  property,  but  so  as  not  to  prejudice  any  rights  of  her  husbnnd  to 
her  property  (6).  The  discharge  of  the  husband  under  the  Insolvent  Act 
does  not  preclude  a  creditor  from  taking  the  wife  in  execution  for  her  debt 
contracted  dum  $ola^  unless  she  has  no  separate  property  (c).  4^ 

When  a  prisoner  has  been  discharged  under  the  Lordf^  JStcU  the  judgment 
obtained  against  the  prisoner  remains  in  force,  and  execution  may  at  any  ttma 
be  taken  out  thereon  against  the  property  and  effects  of  the  prisoner,  except 
his  wearing  apparel,  bedding,  and  tools  of  trade,  to  the  value  of  jClO,  but  no 
acdon  of  debt  can  be  supported  upon  such  judgment  (c{)(127). 


[•561       *In  general  a  feme^  covert  cannot  be  sued  alone  at  law  (e) ;  and  when   a 

Sihly.  In    feme  sole,  who  has  entered  into  a  contract,  marries  (/),  the  husband  and  wife 

tbseaseof 

tuntBgt.        (y)  4  B.  A  C.  419 ;   6  D.  A  R.  491,  S.  C.  (c)  8  B.  &  C.  1  ;   9  Man.  A  R.  124,  S.  C, 

!z)  See  ante,  63,  note  (u).  Bui  see  5  Bar.  A  Adol.  303. 

•)  Sect.  61.    See  6  Bing.   293.     Aa  to  (</)  32  Geo.  S.c.  S8,  a.  20. 

warrant  of  attorney  lo  be  given  to  provision-  (e>  2  B.  A  P.  105 ;    2  T.   R.  363 ;  Com. 

al  aaatfnee,  t.  57 ;   I  Wm.  4,  c.  37,  a  3.  Die.  Plead.  2  A.  1  ;  3  Campb.  123. 

(b)  7  Geo.  4,  c.  57,   s.  7^.     That  clause  (/)  A  marriage  in  fact,  though  not  strieU 

was  introduced  in  consequence  of  the  dec:8*  \y  legnl,  is  snffic  ent  for  this  purpose,  Andr, 

ion  in  Ex  parte  Deacim,  5  B.  A  Aid.  759.  227,  :i28  ;   1  Campb.  245  ;  2  Esp.  637, 

(127)  In  the  fourth  edition  the  passage  in  the  text  was  tbUowed  by  this  remark*—'*  1^ 
however,  in  either  of  these  case?,  tlio  debtor,  after  his  discharge,  expressly  and  indefi- 
nitely promise  to  pay  the  dubt,  he  may  be  sued  and  taken  in  execution  upon  such  new 
contract,  as  in  the  case  of  a  bankrupt,"  and  referring  to  the  following  authorities — 3  M« 
A  S.  395.^2  Stra.  1233.— 2  Bl.  1217.— S  Campb.  443.-3  B.  «(  P.  394  ;  ace.  sed  vide  6 
Taunt.  563.  to  which  the  following  note  was  added  by  the  Ekiitor, — **But  see  Couch  a. 
Ash,  and  Herbert  v.  VVillikms,  5  Cow.  Rep.  S65,  537,  contra.  See  also  the  Tiews  taken  of 
the  text,  the  authorities  referred  to  by  Mr.  Chitty  in  support  of  it,  and  the  reasons  fur  a 
different  doctrine.    Ingraharo*s  Insolvent  Laws  of  Pennsylvania,  202  to  214,  2d  edir. 

The  Supreme  Court  in  New  York  decided  that  an  action  could  not  be  maintained 
against  the  maker  of  a  promissory  note  payable  to  bearer,  by  a  person  to  whom  the  aama 
has  been  transferred,  where  the  maker  has  obtained  a  discharge  from  all  his  debts  aa  an 
insolvent  debtor,  previous  to  the  transfer ;  although  after  the  discharte,  but  before  th« 
transfer,  the  maker  makes  a  new  prowUe  to  the  payee  to  pay  the  debt,  and  auch  new 
pipmiae  is  set  up  by  way  of  replication  to  the  plea  of  discharge.  Depuy  e.  Swarl.  3 
Wend.  R.  135.  Insolvent  discharges  reach  to  the  contract  itself  and  impair  iu  obligation, 
fitorgea  «•  Crowningshield,  4  Wheat.  R.  122.  The  note  is  funttut  officio,  and  can  hare  no 
Mgotiable  qualities,  because  it  has  no  legal  existence.  Baker  a.  Wheaton,  5  Mass.  R, 
509.  Although  iba  insolvent  is  legally  exonerated  from  the  pormant  of  hit  aatacodoal 
debts,  the  moral  obligation  rtmaiM :  ajid  this  obligation  ia  ■  sundtnt  consideration  for  a 
»evr  promise.    M'Nsir  t,  Gilbert^  3  Wood.  R.  344. 
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in  general  be  jointly  sued  (138),  though  the  husband  state  an  accountt  u-  nanta- 

ezpresslj  promise  to  pay  the  debt  or  perform  the  contract  (g^) ;  and  where       * 

the  wiie  was  a  yearly  tenant  before  marriage,  at  a  rent  payable  quarterly,  and    ,  8-  Mar- 
aiie  nerried  before  a  quarter's  rent  liecame  payable,  it  was  held,  that  in  an  ^^^ 
action  to  recover  such  quarter's  rent,  the  wife  should  be  joined  (ft ).     But  if 
ibe  husband,  in  respect  of  some  new  consideration,  as  for  forbearance,  &c. 
ejcpiessly  undertake  in  writing  to  pay  the  debt,  or  perform  the  contract  of  the 
r,  he  may  be  sued  alone  on  such  undertaking  (t )• 
When  rent  becomes  due  afler  the  marriage,  upon  a  lease  to  the  feme  whilst 
or  any  other  breach  of  the  covenants  contained  in  such  lease  is  com- 
mitted during  the  coverture  (129),  the  action  may  be  against  both,  or  against 
the  husband  alone  (ib).     But  the  feme  can  in  no  case  be  sued  upon  a  mere 
jMrsono/  contract  made  during  coverture  (/),  although  she  live  apart  from  her 
husband,  and  have  a  separate  maintenance  secured  to  her  by  deed  (m),  or  be 
separated  under  a  sentence  of  divorce  a  metisa  tl  thoro  (»)•     But  it  seems 
Ahat  she  b  liable  upon  such  a  contract,  if,  being  under  a  moral  obligation  in 
regard  to  the  nature  of  the  contract,  she,  after  the  death  of  the  husband,  ex« 
piessly  promise  to  perform  it  (o).     And  an  action  on  the  assumpsit  of  husband 
and  wife,  against  both,  is  bad,  for  qtioad  the  wife  the  promise  is  void  (p)«     But 
mt  action  of  covenant  on  the  warranty  in  a  fine,  or  on  a  covenant  ^running    L    ^ '  J 
widi  the  land  of  the  wife  demised  by  her,  pursuant  to  the  statute,  during  the 
coverture,  may  be  supported  against  her  (q) ;  and  it  is  said  that  upon  a  lease 
to  the  husband  and  wife  for  her  benefit,  the  action  may  be  against  both  (r). 
If  the  husband  be  civiliter  tMriuus,  or  even  transported  for  a  term  of  years,  or 
has  been  abroad  seven  years  and  not  heard  of  («),  though  he  voluntarily  left 
the  kingdom  (I)  (130),  the  wife  may  be  sued  alone  upon  a  contract  made  by 


(s)  7  T.  R.   348 ;    Allcyn,  72 :  1  Keb.  3  Mnd.  387. 

II ;    S  T.  R.  480 ;  3  Mod.  186  ;   Ilac.  Ab.  (n)  6  M.  &  Sel.  73 ;  3  B.  &  C.  891.    M- 

gmd  Femt^  L. ;    1   Taunt.  ii7,  845 ;  ler  as  to  a  divorce  A  vinculo  miUrimimii^  i 

Dig.  PUadtr^  8  A.  i.  Gow  R.  10. 

(A)  3  Moore,  307  ;  1  B.  &  B.  50,  S.  C.  (o)  See  5  Taunt.  36 ;  1  Stra.  94. 

(t)  AUeyn,73;  7  T.  R.  349.  (p)  Palm.  313;    1  Taunu   817.      See  7 

(I;}  6  Mod.  839;   I  Roll.  Ab.  348,  pi.  45,  Taunt.  438  ;   I  Moore,   186. 

50 ;  Tbomp.  Ent.  117  ;  Com.  Dig.  Bar.  and  (9)  8  Saund.  180,  n.  9. 

Fme,  Y.  ;  6  T.  R.  176 ;   1  New  R.  174.  {r)  1  Roll.  Ab.  348,  350 ;  Bac  Ab.  Bar. 

lO  8  T.  R.  545 ;  8  B.  &  P.  105 ;  Palm,  and  Feme,  L. 

318  ;  i  Taunc  8i7  ;  4  Price,  48.  («)  8  Campb.  113,  873. 

(«>  6  T.  R.  545  ;  8  New  R.   143.    How  (I)  Id. 
and  wbeo  liable  in  equity  on  a  bill  or  note, 

(188)  Vide  Angel  v.  Felton,  8  J.  R.  149.  But  if  a  feme  sole  marries  pending  a  suit 
against  her,  the  marriage  need  not  be  noticed  in  the  subsequent  proceedings.  It  does  not 
altfct  the  form  of  the  proceedings.  The  suit  goes  on  as  if  no  marriage  had  taken  place. 
Roosevelt  «i  Dale,  8  Cowen,  ^1.  The  husband,  however,  though  not  a  party  on  the 
record,  is,  so  far  as  his  interest  is  concerned,  a  party  with  his  wife ;  and  he  is  to  be  recMved 
lo  make  an  aifidavit  of  merits  under  the  rule  which  requires  this  to  be  done  by  the  party. 
He  is  substaniiaily  a  party ;  and  on  recoTcring  judgment  against  her  he  may  be  made  an 
adaal  party  by  a  acirt  /acUu,  and  in  this  manner  be  subjected  to  execution.  lb. 

(189)  Vide  Orasser  and  wife  v.  Eckart  and  wife,  1  Binn.  575.  {  Robinson  «.  Reynolds, 
1  Aikoa's  (Vermont)  Rep.  185.  Or  where  the  husband  being  an  alien,  and  never  within 
the  Uaited  States,  has  deserted  his  wife.    Gregory  v.  Paul,  1 5  Mass.  Rep.  31.  J 

)  (130)  See  Riiea  «.  Rhenner,  1  Peters'  Sup.  Ct.  Rep.  105.  In  Pennsylvania  if  a  hus- 
hawi  desert  bis  wife,  and  ceases  to  perform  his  marital  duties,  the  acq'uisiiions  of  property 
Blade  by  the  wife  during  such  desertion  are  her  separata  estate,  and  she  may  dispose  of 
tkca  by  will  or  otherwise.  Starrett  1*.  Wynn,  17  Serg.  &  Rawie,  130.  So,  if  a  husband, 
Ipy  4ssd  of  MpamtioQ  without  trustees,  relinquish  to  his  wife  all  his  right  to  her  land, 
merviag  the  payment  of  an  annuel  sum,  ^a  lajid  is  not  liable  to  th«  execution  of  a  credi- 

You.  L  9 
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II  vftFm-  her  daring  that  time  («) ;  but  a  woman  by  birth  an.  alieUf  and  the  wi&  of  wm 
^1!^'    alien,  cannot  be  sued  as  a  feme  sole»  if  her  hosband  has  lived  with  her  in  Aim 
8.  Mar-     country,  although  he  has  left  her  here,  and  entered  into  the  service  of  a  forcif^ 
'^'^''         state  (x).    In  the  case  of  a  feme  coveit  executrix  or  administratrix,  she   must 
be  joined  with  the  husband  in  an  action  on  any  personal  contract  of  the  de- 
ceased (y) ;  and  if  a  man  marry  an  administratrix  to  her  former  husbands  who 
had  wasted  the  assets  during  her  widowhood,  they  may  be  jointly  sued    for 
such  detoMtavit  (z) ;  but  for  rent  due  during  the  coverture  on  a  lease  which  the 
wife  has  as  executrix,  the  husband  may  be  sued  alone  (a). 
Wh«ra  When  the  huahand  turvivtt^  he  is  not  liable  to  be  sued  in  that  character  Car 

husband  ^^^  contract  of  the  feme  made  before  the  coverture,  unless  judgment  had  been 
obtained  against  him  and  his  wife  before  her  death  ( 131 ) ;  and  if  she  die  before 
judgment  the  suit  will  abate  ( 6).  But  if  the  husband  neglect,  during  her  life^ 
to  reduce  her  cho8e$  in  action  into  possession,  the  creditor  may  sue  the  person 
who  administers  thereto,  for  debts  due  before  her  marriage  (c) ;  and  for  rent  ac* 
cming  during  the  coverture,  or  for  money  due  upon  a  judgment  obtained 
'against  husband  and  wife,  he  may  be  sued  alone  as  the  survivor  {d). 
Whera  ^Q  <^^  ^®  ^fi  turvivt^  she  may  be  sued  upon  all  her  un^tisfied  contracts 

wife  sur-    made  before  coverture  (e).     But  ths  bankruptcy  and  certificate  of  the  husband 
^r*68  1   ^^'^  discharge  her  from  *all  liability  to  saiiofy  debts  which  could  have  been 
proved  under  his  commission  ;  and  if  the  husband  and  wife  be  sued  jtiintly, 
his  bankruptcy  may  be  pleaded  in  bar  (/)  (132). 

However,  we  have  seen  that  the  discharge  of  her  husband  under  the  In- 
solvent Act  does  not  preclude  a  creditor  from  taking  a  married  woman,  having 
separate  property,  in  execution  for  a  debt  contracted  by  her  dum  sola  (g). 
Conse-  If  the  husband  be  sued  alone  upon  the  contract  of  his  wife  before  coverture* 

queoMs  of  ^^q^  |he  objection  appear  upon  the  face  of  the  declaration,  the  defendant  may 
demur,  move  in  arrest  of  judgment,  or  bring  a  writ  of  error  (A).  If  the  con- 
tract were  misdescribed  a«  being  that  of  the  husband,  the  plaintiff  would  be 
nonsuited  under  the  general  issue  at  the  trial,  upon  the  ground  of  a  variance 

(u")  I  B.  &  P.  358,  n.  (/);  Co.  Lit.  153  (c)  3  P.  W.  409 ;  Rep.  tomp.  Talb.  173. 

a. ;  S  B.  &  P.  lOfi ;  4  Eap.  R«p.  27,  88.  {d  )  3  Mod.  189,  n.  (k) ;    6   Mod.   239  ; 

(x)  3  Campb.  183.  Com.  Dig.  Bar,  9nd  Ftmt^  2  B. 

)tf)  Cro.  Chf.  145,  619  ;  antt,  59.  (0  7  T.  R.  360;  1  Campb   189. 

\z)  Cro.  Car.  603.  (/)   1  P.  W.  249  ;    2  Vca.  l8i  j    Cttllc% 

J  a)  Com.  Dig.  Bar,  md  Feme^  Y. ;  Thomp.  392. 

Ent.  117.  (g)  ^nt€,  65 ;  8  B.  &  C.  I ;    8  Man.  k, 

(h)  7  T.  R.  360;    Com-   Dig.  Bar,  and  R.  124,  S.C. 

Femt,  2  C. ;  Rep.  lemp.  Talb.    173 ;  3  P.  (A)  7  T.  R.  348;  2  Chit.  Rep.  $97. 
W.  410. 


tor  of  the  husband,  who  obtains  judgment  against  him,  after  he  and  his  wife  hare  been 
notoriously  separated  for  nine  years.  Bouslaugh  9,  Bousiaugh,  13  Serg.  &  Rawle,  361.  } 
A  father  ptaf'ed  the  proceeds  of  lands  under  the  control  of  a  son,  for  the  benefit  of  a 
daughter  who  was  a  feme  covert ;  held,  that  no  action  could  be  maintained  at  law  in  the 
nama  of  the  husband  and  wife ;  the  remedy  being  in  equiiy.  Duval  and  wife  v.  Coveit 
boTen,4  Wend.  Rep.  561. 

(I SI)  Buckner  r.  Smilh,  4  Desau.  Ch.  R.  371.    Beach  a.  Lee,  2  Dall.  257. 

(1.12)  In  an  action  against  husband  and  wife  for  the  debt  of  the  wife,  contracted  br 
her  while  sole,  a  plea  that  the  husband  is  an  infant  is  no  bar  to  a  recovery.  Roach  ei  at. 
V.  Gtuick  and  wife,  9  Wend.  Rep.  238.  Prior  to  her  marriage,  the  wife  was  responaible 
for  such  debts,  and  unless  the  liability  to  pay  them  attached  to  the  husband,  her  creditors 
would  be  remediless,  as  she  cannot  be  sued  alone  separate  from  her  husband ;  and  if  aha 
could,  a  Judgment  ni^ainst  her  would  be  fruitless,  as  all  her  estate  ia  absolutely  or  qualift- 
odly  vested  in  her  husband.    Reeve's  Dom.  ilel.  834.    Barnes,  96, 
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Che  eootract  stated  m  the  dedarmtion  and  that  proved.     But  if  the  '■•  asvKM- 
be  aaed  alone  opon  her  contract  before  niarriage«  she  must  plead  her  co-     '^tHIH' 
vertme  in  abatement,  or  a  writ  of  error  coram  nobis  rouat  be  brought ;  and  the  8-  Mar- 
eo<v«rturo  in  such  case  cannot  be  pleaded   in  bar,  or  given  in  evidence  upon  "*^^ 
the  trial  as  a  ground  of  nonsuit  (t) ;  and  if  she  marry  pending  an  action  against 
ber,  it  will  not  abate,  but  the  plaintiff  may  proceed  to  execution  without  no* 
tjciiig  the  husband  {k)»     But  if  a  feme  covert  be  sued  upon  her  supposed  con- 
trace  made  during  coverture,  she  may  in  general  plead  the  coverture  in  bar,  or 
gire  it  in  evidence  under  the  general  issue,  or  under  turn  ut  factum^  in  the 
ease  of  a  deed  (/).     And  if  the  husband  and  wife  be  improperly  sued  jointly 
€■  a  eootract  after  marriage,  the  action  will  fail  as  to  both  (m)  (133). 


II    IN  ACTIONS  IN  FORM  EX  DELICTO. 

The  rules  which  direct  who  are  to  be  the  parties  to  an  action  in  form  ex    esvBaAL 
idieiOf  whether  as  plaintiflfs  or  defendants,  may,  as  in  actions  in  form  ex  con-     *^''**' 
trtidM,  be  considered  with  reference,  1st,   to  the  interest  of  the  plaintiff  in  the 
natter  affected,  and  the   liability  of  the  defendant ;  2dly,  the  number  *of  the  f  «69  ] 
partiea,  and  who  must  or  may  sue  or  be  sued ;  Sdly,  where  there  has  been  an 
astigaiaeiii  of  interest,  &c. ;  4thly  in  the  case  of  survivorship  ;  6thly,  where 
the  party  iajured,  or  committing  the  injury,  is  dead ;  6thly,  in  the  case  of  bank" 
rupicjf  ;  7thly,  insolvency ;  and,  8thly,  in  that  of  marriage. 


The  action  for  a  tort  must  in  general  be  brought  in  the  name  of  the  person  i*  PLAnr- 
whose  legal  right  has  been  affected,  and  who  was  legally  interested  in  the  '""* 
property  at  the  time  the  injury  thereto  was  committed  (n} ;  for  he  is  impliedly  Ut.  Who 
the  party  injured  by  the  tort,  and  whoever  has  sustained  the  loss  is  the  wiih%fer. 
proper  person  to  call  for  compensation  from  the  wrong  doer.         A  cestui  que  ence  to  the 
Imsf  or  other  person  having  only  an  equitable  interest,  cannot  in  general  sue  in  thcTpUi^ 
(he  Courts  of  common  law  against  his  trustee  (134),  or  even  a  third  per-  ti^. 

({)  S  T.  R.  631  ;  S  Roll.  Rep.  53 ;    Sly.  Bui.  N.  P.  172  ;  S  Slnu  1 104. 

tSO;  Bm.  Ab.  Bwr.  and  Ftme,  L.  (m)  Palm.  3l2  ;  ante,  66. 

(I;)  t  Stnu  811 ;  4  East,  521 ;  Cro.  Jac  (n)  Per  Lord  Kenyon,  8  T.   R.  332  ;  S 

323 ;  Bae.  Ab.  JbtUemeni,  Q.  Campb.  417. 

(I)  IS  Mod.  101  ;   1  Salk.  7 ;  3  Keb.  228 ; 

(133)  A  count  charging  man  and  wife  upon  a  jointaasumption  in  consideration  of  money 
had  and  reeetvad  by  them  to  the  plaintiff's  use  is  bad.  Graaser  and  wife  «.  Eckart  aud 
wih,  1  Binn.  575. 

(134)  { It  ia  otherwiaa  in  Pennsylvania,  for  the  reason  stated  in  the  next  note.  Reese 
V.  Mh,  13  Serg.  h,  Rawle,  434.  But  since  the  passage  of  the  act  of  29th  March,  1823, 
■iritkd  "  A  svpplanant  to  the  act  to  compel  assignees  to  settle  their  accounts,"  &c.  (Purd. 
Dig.  64.)  eompleta  relief  may  be  had  in  the  mode  of  proceedings  provided  by  tlie  act,  which 
k  asariy  as  affaelttal  aa  the  proceedings  in  a  regular  Court  of  Equity  ;  and  it  is  quesiion- 
sfals  whatbar  an  action  at  law  would  now  be  sustained  by  the  courts.  I?ee  Rush  v.  Good, 
14  8tff.  k,  ftawla,  226. }  It  ia'  now  the  settled  law  of  the  state  of  New  York,  that  a 
mmngm  has  ths  Isgal  aauta  and  saiaiA  of  the  land  until  foreclosure,  or  enury  by  the  morb- 

Sedgwick  s.  HoUsabaeh,  7  Johns.  Rep.  380.     {  Bunard  t.  Eldridge,  16  Johnft 


or   THE   PAR1IE8   TO    ACTIONS. 

I.  PLAiw  SOD  (o)  (135) ;  unless  in  cases  where  the  action  is  against  a  mere  wrong  doer* 

'     and  for  an  injurj  to  the  actual  possession  of  the  cestui  que  iruti  (p)^     IMUuiy 

1.  Who      of  the  rules  and  instances  which  have  been  stated  in  respect  to  the  person  to 

to  suet    ^  1^  made  the  plaintiff  in  actions  in  form  ex  contractu^  here  also  govern  and  are 

applicable  (q). 

Actions  in  form  ex  delicto  are  for  injuries  to  the  absolute  or  relative  rigfaUs  of 
perdons  or  to  personal  or  retd  property. 
For    inja-      The  action  for  an  injury  to  the  e^solute  rights  of  persons^  as  for  assaults, 
j'y^^     ^  batteries,  wounding,  injuries  to  the  health,  liberty,  and  reputation,  can  only  be 
brought  in  the  name  of  the  party  immediately  injured,  and  if  he  die,  the  reme- 
dy determines.     With  respect  to  injuries  to  the  relative  rights  of  persons,   the 
instances  in  which  a  husband  may  sue  alone,  or  should  join  his  wife  in  an  ac- 
tion for  injuries  to  the  person  of  his  wife,  will  be  hereafter  noticed  (r).     In  the 
case  of  fiMster  and  servant^  the  master  may  sue  alone  for  the  battery  of  (lS6)t 
or  for  debauching  his  servant,  although  they  are  not  related,  when  there  is  evi- 
dence to  prove  a  consequent  loss  of  service  (s) ;  and  a  father  may  sue  for  tlie 
seduction  of  his  daughter,  although  she  was  married,  provided  some  loss  of 
r  «7o  1    service  can  be  ^proved  (<)•     But  if  there.be  no  evidence  of  such  loss,  an  ac- 
tion ci^nnot  be  supported  in  the  name  of  4he  master  («).     A  parent  cannot,  it 
should  seem,  sue  in  that  character,  even  for  taking  away  his  child,  unless  it  be 
his  son  and  heir,  or  unless  a  loss  of  service  be  sustained  (x)  ;  clearly  he  can- 
not support  an  action  for  debauching  his  daughter,  or  beating  his  cbild,  unless 
there  be  evidence  to  support  the  allegation  per  quod  servitium  amisit  (y)  (137). 

(0)  I  Sanders  on  Usea  and  Tnista,  2S9,     10  Co.  330. 

««3  ;  7  T.  R.  47.  See  Holt  C.  N.  P.  641  j  («)  Cro.  Eliz.  55,  770  ;  3  Bla.  Com.  141, 

8  Taanu  263,  S.  C. ;  S  Moore,  840,  S.  C.  Per  Bolroyd,  J.,  4  B.  &  C  668  ;  7  D.  &  R. 

(p)  1  E^st,  844  ;  8  Saund.  47  d.  138,  S.  C. 

(7)  JInte,  8  to  9.  (y)  5  East,  45.     See  Holt.  C.  N,  P.  453. 

(r)  Pott,  83.  Very  slifrhi  evidence  of  seryicc  ia  sufficient, 

(0  Peake,  C.  N.  P.  55,  233 ;  5  East,  45,  8  T.  R.  168  ;  5  T.  R.  360  j   Peake,  C.  N.  P. 

47;  3  Bla.  Com.   148;    II  East,  83  ;  9  Co.  55,  833;  Sir  T.    Ray ra.  859.     A.  wiih  io- 

113  ;  10  Co.  S'iO  ;  8  New  Rep.  476.  tent  to  seduce  B.'s  servant,  hires  her  as  bis 

(1)  7  B.  &  C.  387 ;  I  J^fan.  &  R.  166,  S.  C.  servant,  and  then  seduces  her.     B.  may  sao 
(tt)  Id. ;  3  Bla.  Com.   148 ;    9  Co.   113;  A.  for  the  seduction,  8  Stark.  Rep.  493. 

Rep.  864.  See  also,  for  the  doctrine  in  Pennsylvania,  Schuylkill  Nav.  Co.  v.  Thobum,  7 
8erg.  k,  Rawle,  41 1  }  And  bis  wife  may  support  a  writ  of  dower  to  be  endowed  of  ihe 
equity  of  redemption.  Hitchcock  and  wife  v.  Hanington,  6  Johns.  Rep.  895.  Collins  v. 
Torry,  7  Johns.  Rep.  878.  {  Tabele  s.  Tabele,  I  Johns.  Cha.  Rep.  45.  So  also  in  Mas- 
sachusetts, Snow  V.  Stevens,  16  Mass.  Rep«  879.  \  And  although  the  mortgage  is  a  suffi- 
cient title  to  enable  the  mortgagee  to  recover  in  ejectment,  Jackson  d.  Ferris  v.  Fuller,  4 
Johns.  Rep.  815.  {  Lessee  of  Simpson  v.  Ammons,  I  Binn.  175  J  yet  the  mortgagor 
may  maintain  trespass  against  the  mortgagee,  and  to  a  plea  of  liberum  tenementum  by 
the  latter  may  reply  that  the  fr&elio  d  was  in  himself.  Ronyan  v.  Mersereau,  1 1  Johns. 
Rop.  534. 

(135)  { It  is  otherwise  in  Pennsylvania,  there  being  no  courts  of  equity  in  that  state. 
Kennedy  v  Fury,  1  Dall.  78.     Lessee  of  Simpson  «.  Ammons,  I  Binn.  1 77.  } 

n36)  This  was  law  at  the  time  of  Bracton.    7  Reeve's  Hist.  E.  L.  45. 

(137)  Contra  Martin  v.  Payne,  9  Johns.  Rep.  387.  }  Hornketh  v.  Barr,  8  Serg.  & 
Eawje,  36,  Vanhom  •  Freeman,  I  Halsc.  Rep.  388.  ]  where  it  was  held  that  the  right 
of  the  parent  to  the  services  of  his  daughter,  under  the  age  of  twenty^cne,  was  sufficient  Co 
maintain  the  action  without  proof  of  an  actual  service.  But  where  the' daughter  is  abova 
that  age,  slie  must  be  in  her  father's  service,  so  as  to  constitute  in  law  and  in  faet,  Uie  rda* 
tion  of  master  and  servant,  in  order  to  entitle  her  father  to  a  suit  for  seducing  her.  I€ickle«' 
000  •.  Stryker,  10  Johiis.  Rep.  115.  {  Mercer  «.  Walmesley.  5  Har.  k  Johns.  87.  6  Serg, 
%L  Rawle,  177,  aee.  In  Panoaylvania  an  action  cannot  be  mainuined  by  a  mother  for  de- 
tiauchtng  her  daughter,  per  avid  unitum  mniHt  where  the  seduction  was  during  the  life  of 
the  father,  with  whom  the  daughter  resided  at  the  time ;  although  after  the  lather's  death 


Aui  X,  from  its  extreme  youth*  no  services  could  be  rendered  by  tbe  chUd^  die  i*  n-Aui* 
psreat  caoDot  sue  for  a  personal  injury  inflicted  upon  the  child ;  the  father  not     ^'''*' 
having  necessarily  incurred  any  expense  upon  the  occasion  (z).     In  cases  of  1.  Who 
tke  batteiy  of  the  wife  or  servant,  if  there  be  any  evidence  sufficient  to  sup-  ^  *^^  ^ 
port  an  action  in  the  name  of  the  husband  or  master*  it  is  frequently  most  ad- 
visable to  proceed  accordingly,  because  in  such  action,  if  the  plaintiff  recover 
leM  than  40».  damages,  he  will  be  entitled  to  full  costs  (a).     The  wife,  the 
child,  and  the  servant,  having  no  legal  interest  in  the  person  or  property  of  the 
hnsband,  the  parent,  or  master,  cannot  support  an  action  for  any  injury  to 
then  (&)  (138). 

In  treating  of  the  action  of  Iroeer,  it  is  proposed  to  consider  the  nature  and 
«xlent  of  the  property  in  or  right  to  perMonal  property,  necessary  to  support  an 
action  against  a  wrong  doer,  but  it  may  be  expedient  to  notice  in  tlus  place 
some  of  the  general  rules  upon  the  subject. 

The  9b$ohUe  or  general  owner  o{ personal  property,  having  also  the  right  of  For 
immediate  possession,  may  in  general  support  an  action  for  any  injury  thereto,  ries Jo^cr* 
akhongli  he  never  had  the  actual  possession  (c)  (139).  '^  ^ 

An  action  for  an  injury  to  pera.onalty  may  also  be  brought  in  the  name,  of 
the  person  having  OLly  a  special  pibperty  or  interest  of  a  limited  or  temporary 
nature  therein  (d).     But  in  *thb  case  the  general  rule  seems  to  be,  that  the    r  •71 1 
party  should  have  had  the  actual  possession  (e). 

There  are  cases  in  which  a  party  having  the  bare  possession  of  goods,  which 
is  prima  facie  evidence  of  property,  may  sue  a  mere  wrong  doer  who  takes 
or  injures  diem,  although  it  should  appear  that  the  plaintiff  has  not  the  strict 
legal  title  (140) ;  there  being  no  claim  by  the  real  owner,  and  the  defendant 
having  Bo  right  or  authority  from  him  (/)• 

Although  in  the  above  instances  the  action  may  be  brought  by  the  general 
or  special  owner  of  goods,  against  a  stranger  (141),  yet  a  judgment  obtained 

(«)  4  B.  &  C.  660  i  7  D.  &  R.  133,  S.  C.  (c)  3  Saund.  47  «.,  nole  I. 

(«)  3    Wils.  319;    I   Salk.  206;    2  Ld.  (d)  8  Saund.  47  b,  c,  d. 

Rarm.  831.  ( «)  I  B.  &  P.  47 ;  2  Saund.  47  d, 

(4)  3  Bla.  Com.  143 ;  1  Salk.  119.  (/)  2  Saund.  47  c,  d. 


At  reoaained  with  the  mother,  who  was  at  the  expense  of*  her  lying-in,  and  who  supported 
her  ami  her  child,  Logan  v.  Murray,  6  Sere.  &  Rawie,  176.  JiHter  in  New  Jersey,  Coon 
».  Moflfet,  2  Penn.  Rep.  583. }  The  sligfhiest  acts  of  serrice  are  sufficient.  IVloran  9, 
I^»««t  ^  Cowen,  412.  Thus,  where  a  lx>und  apprentice  was  seduced  ;  the  indentures 
being  sobseqoently  cancelled  when  she  returned  and  was  delivered  ai  her  widowed  mother's 

houaa      Sargent  ». ,  5  ib.  106.    A  female  under  age  is  presumed  to  be  so  under  the 

con  lol  of  the  parent  as  to  entitle  the  latter  to  mainuin  the  action.  Thompson  «.  Millar,  1 
Wead.  R.  447.  Although  the  daughter  be  a  servant  dc  fmcto  of  another,  and  the  father 
ha»  reltnqoi&hed  all  claim  to  her  services,  still  the  Utter  may  miintain  the  action,  he  being 
liibleibr  the  expenses  of  her  lying  in.  Clark  o.  Fitch,  2  ib.  But  if  the  daughter  be 
tveatj-ooe  years  of  age,  it  is  different.  In  such  case,  there  must  be  actual  service.  Stew« 
art  9,  Kip,  1  ib.  376. 

(138)  Vide  2  Reeve's  Hist.  E.  L.  45,  46. 

(139)  Vide  Thorp  «.  Burling.  II  Johns.  Rep.  285.    Smith  «.  Plomer  and  another.  15 
Essi's  Rep.  607.     Bird  ».  Clarke,  3  Day,  272.     V^illiams  ».  Lewis,  ibid.  498. 

(140)  Soy  pnaseasion  of  a  ship  under  a  transfer,  void  for  non-compliance  with  the 
rsKisier  acta,  ts  a  sufficient  title  against  a  stranger.  Sutton  v.  Buck,  3  Taunu  302.  An 
oileer  who  has  seized  goods  under  an  execution  may  bring  trespass  or  trover  against  a 
■ttanger  fior  taking  them  away.  Barker  and  Knapp  v.  Miller,  6  Johns.  Rep.  195.  Qibbs 
t.ClMse,  10  Mass.  Rep.  125.  7  Cow.  Rep.  297  Taylor  v.  Manderson,  1  Ashm.  Ren, 
110;  hoc  a  more  aerrant,  having  only  the  custody  of  goods,  and  not  responsible  over 
tumoi  m  g«oeral  siMb  Dillenboek  v.  Jerome,  7  Cow.  Rep.  294.  See  Ludden  9,  Leavttt! 
BHaas.  Ren.  104.  ^ 

(III)  Vide  Potoam  e.  Wylie,  8  Johns.  Rep.  432.    7  Conn.  Rep«  23& 


71  or  THS   3»A11TIKS    TO   A«TIOI«S. 

I.  rLAiir.   by  one  in  an  action  against  a  stranger  for  a  couversion,  is  a  bar  to  an  actiott 
'!!!!•      by  the  other  (g). 
1.  Who  to      When  the  general  owner  has  not  the  right  of  immediate  possession,  as  where 
"^^    ^      he  has  demised  the  goods,  or  let  them  to  hire  for  a  term  unexpired,  he  cannot 
maintain  trespass  or  trover,  which  are  forms  of  action  founded  on  possessioiH 
ly      even  against  a  stranger  {h) ;  although  if  the  injury  were  sufficient  to  afiect  his 
reversionary  interest,  he  may  support  a  special  action  on  the  case  to  recover 
damages  to  the  extent  of  the  injury  he  has  sustained  («) ;  and  a  recovery  in 
an  action  by  a  party  having  the  possessory  title  for  the  damage  he  has  8U»* 
tained,  would  be  no  bar  to  an  action  for  an  injury  to  the  reversionary  inter** 
est  (k). 
For  inju-        1*^®  person  in  possession  of  real  properly  corporeal^  whether  lawfully  or 
nea  to  red  not,  may  sue  for  an  injury  committed  by  a  stranger,  or  by  any  person  who 
f^^^^f*'^"     cannot  establish  a  better  title  (/}  (i42)  ;  and  in  trespass  to  land,  the  pemoa 
actually  in  possession*  though  he  be  only  a  eeBtm  91M  ir%tet%  should  be  the 
plaintiff,  and  not  the  trustee.     But  the  rule  is  otherwbe  in  ejectment,  which  i« 
an  action  to  try  the  right ;  and  the  fictitious  demise  must  be  in  the  name  of  the 
party  legally  entitled  to  the  possession,  although' the  beneficial  intA-est  may  be 
in  another  (m)  (143),  and  according  to  the  strict  nature  of  the  right;  thus  ten* 
ants  in  common  cannot  join^  but  must  sever^  in  separate  demises  in  a  declara- 
tion in  ejectment  (n).     Nor  should  tenants  in  common  join  in  debt  for  double 
rent  (o).     The  party,  however,  must  be  in  the  actual  poeeeeeion^  or  he  must 
[  *72  J     have  the  general  property,  *in  respect  of  which  possession  immediatdii  follows* 
(as  in  the  instance  of  the  possession  of  his  mere  servant)  (p),  or  he  cannot 
maintain  an  action  of  trespass ;  a  mere  right  to  enter  is  not  sufficient  (^)(144)« 
In  the  case  of  real  property,  there  is  not  that  constructive  possession  which 
may  exist  in  the  case  of  personalty,  and  the  party  entitled  to  possession  cannot 
maintain  trespass,  unless  he  has  had  actual  possession  by  himself  or  his  ser> 
rant,  though  he  have  the  freehold  in  law  (r) ;  and  after  a  feoffment  with  livery 

(g)  %  Saund.  47  e. ;  1  Bulst.  68 ;  8  Vin.  cannot  maintain  an  action  against  tbo  com- 

Ab.  49,  pi.  6.  missioners  of  a  harbor,  for   breaking  down  a 

(A)  7  T.  R.  9 ;  3  Campb.  417  ;  f  R.  &  M.  dam  erected   by  the  furmer  as  such  commit 

99 ;   1  Price,  63 ;  pott.    See  an  illustraiive  sioners,  across  a  navigable  river,  as  the  au* 

ease,  Bloxam  v.  Sanders,  4  Bar.  a  Ores.  941  ;  tbority  to  be  exercised  by  them  on  behalf  of 

7  D.  &  R*  396,  S.  C*  the  puulic  does  not  vest  in  them  such  a  pro* 

(0  7  T.  R.  9;  3  Lev.  809  ;  1  Taunt.  190^  perty  or  possessory  interest  as  will  enable 

191.  them  to  maintain  such  action.  3  Moore,  66^ 

{k)  3  Ler.  809  ;   I  Taunt.  190,  191,  194 ;  But  the  contractors  for  making  a  navigable 

S  Cruise,  458.  canal  having,  with   the  permission  of  the 

(!)  1  East,  844;    Willes,  881;    3  Burr,  owner  of  the  soil,  erected  a  dam  of  earth  and 

1563 ;  8  Stra.  183  ;  Cro.  Car.  &86 ;  Peake,  wood  upon  his  close  across  a  stream  there, 

•7 1   1  Taunt.  83,  190,  191,   194;  8  East,  for  the  purpose  of  completing  their  work, 

$94  ;  5  B.  &  Aid.  600;  1  D.  &  R.  885,  S.  C.  have  a  possession  sufficient  to  entitle  ibem 

(m)  7  T.  R.  47,  50.  to  maintain  trespass  against  a  wrong  doer* 

(»)  Doe  V.  Errmgton,  3  Nev.  &  Man.  6 16.  5  B.  &  Aid.  600 ;  1  D.  &  R.  885,  8.  C.    See 

(e)  Wilkinson  v.  Hall,  1  Bing.  N.  C.713.  other  cases  in  Burn,  J.  tit.  Poor,  as  to  the 
(p)  6  B.  &  C.  703.  ratability  of  mines,  &c. 

(f )  5  B.  &  Aid.  600 ;  1  D.  &  R.  885.  S.        (r)  Com.  Dig.  Tretpan,  B.  3. 
C. ;  8  Moore,  666.    Commissioners  of  sewers 

(148)  A  guardian  in  socage  may  mainiuin  trespass  for  an  injury  to  the  land  of  the 
ward.  Byrne  and  wife  e.  Van  Hoesen,  S  Johns.  Rep.  66.  But  a  person  occupying  land 
■lerely  as  a  servant  of  tne  owner,  and  not  as  a  tenant,  cannot  maintain  an  action.  Ber- 
tie V.  Beaumont,  16  East's  Rep.  33. 

IIAZ)  See  ante,  p.  69. 

(144)  See,  however,  Bulkley  e.  Delybear%  7  Conn.  Rep.  i39« 
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of  aeina,  the  feoflbe  may  maintain   treapam,   notwithstanding  a  tenant  at  <•  ^laim- 
wiU  was  in  poeseasion  at  the  time  of  such  feoflTnienti  and  did  not  aesent  to  the      IHIL*' 
■anie(9).     These  rules  will  be  more  fully  considered  in  the   next  chapteri  i*   Who 
when  considering  the  cases  in  which  an  action  of  trespass  is  sustainable  (0*      "^ 
A  person  having  the  immediaU  reversion  or  remainder  in  fee  or  in  tail,  or  for  a 
iess  estate,  may  support  an  action  on  the  case  for  waste  (145),  or  any  nuisance 
of  a  permanent  nature,  or  which  affects,  litigates,  and  injures  the  rights  and 
which  is  injurious  to  his  reversionary  interest  (u) ;  but  he  cannot  sue  in  <rM» 
pa$$  when  the  possession  is  lawfully  in  his  tenant  or  other  person  (x)  (146). 
The  tenant  may  support  tregprt$s  against  a  stranger  for  an  injury  to  his  pos- 
session ;  and  the  imnudiale  revernoner  may,  at  the  same   time,  support  an 
action  on  the  co»e,  if  the  injury  were  sufficient  to  prejudice  his  right  and 
interest ;  and  a  recovery  by  one  will  be  no  bar  to  an  action  by  the  other  (i^)« 
But  the  reversioner,  when  he  sues,  must  allege  and  prove  such  a  permanent 
*injary  as  necessarily  affects  his  interest  (^x).     When  trees  are  excepted  in  a    f  *78  ] 
lease,  the  lessee  has  no  interest  therein,  and  cannot  sue  even  a  stranger  for  ^^ 
cutting  th#m  down,  though  he  might  for  the  trespass  to  the  land  ;  and  in  such  " ;  ^^^  c«j, 
case  the  leAor  may  support  trespass  against  the  lessee  or  a  stranger,  if  he 
either  fell  or  damage  them ;  but  if  there  be  no  exception  of  the  trees  in  the 
lease,  the   lessee  has  a  particular  interest  therein,  and  may  support  trespass 
•gainst  the  lessor  or  a  stranger  for  an  injury  to  them  during  the  term  ;  but 
the  interest  in  the  body  of  the  trees  remains  in  the  lessor  as  part  of  his 
inheritance,  and  he  may  support  an  action  on  the  case  against  a  lessee  or  a 
stranger  for  an  injury  thereto,  or  even  trover,  if  they  be  cut  down  and  carried 
away  (a)  (147).     But  to  sustain  a  count  for  an  injury  to  an  alleged  reeerstoii* 
mry  interest  subject  to  a  demise,  the  written  lease  or  agreement  must  be 
proved  (6).     AAer  a  recovery  in  an  action  o{  ejectment,  trespass  (or  mesne 

($)  Ball  9.  Cullimore  and  another,  I  Gale,  Com.  Dig.  Jjelion^    Case^  Nuisance,  B. ;  1 

Se.  Taunt.  183,  190,  191,  194.     As  to  remedy 

(0  Post.  by  reversioner,  also  by  tenant,  on  9  Qeo.  I, 

(v)  I  Bound.  3S3  b. ;  t  Sannd.  25S  b.  ;  3  c.  S:i,  n^ainst  the  handnd  in  case  of  a  ma- 

LeT.  809,  3S0;  4  Burr.  SI4I  ;  Com.  Di^.  licious  fir^  9  B.  &  C.   134,  143^  4  Man.  31 

•fclfM,  Cufey  Mtitanet ;  1  Taant    183,  190,  Ry.  130,  S.C. 

191.  IS4  ;  1  M.  &  Sel.  234 ;  Ancient  Lights,         (2)   1  M.  &  Set.  234  ;   1  Taunt.  SOS. 
4  Burr.  SI4I  ;  3  Car.  &  Pay.  617.     The         (a)  I  Saund.  32S,  note  5;  7  T.  R.  13; 

remedy  for  watte  is  fully  considered  under  Com.  Dig.  Biens;  I  Tauj]t.  190,  191,  194; 

tbe  head  of  Cofr,  potC  8  M.  &  Sel.  498,  499 ;  anU,  71. 

(«)  id.  Ibid.;  I  Taunt.  190;  7  T.  R  9.  (6)  Cotterill  v.  Hobby,  4  Bar.  &  Ores. 

{j)  4  Burr.   8141 ;  3  Lev.  809,  359,  360  ;  465. 

''1451  Vide  Profosi  and  Scholars  of  Cltieen'a  College  v.  Hallet,  14  East's  Rep.  489. 
AtterK»l  V.  Stevens,  I  Taunt.  190,  194,  195,  808,  803,  ante,  36.  n.  78. 

(146)  Vide  Campbells.  Arnold,  1  Johns.  Rep.  511.  So,  the  lessor  cannot  maintain 
treapaaa  a^tiwt  the  sub-tenant  at  will  of  his  lessee.  Tobey  v.  Webster,  3  Johns.  Rep. 
468.  At  common  law  an  action  of  waste  could  not  be  maintained  against  a  tenant  foe 
life,  except  by  him  who  had  the  immediate  estate  of  inheritance  expectant  on  tbe  detef- 
raination  of  the  estate  for  life ;  but  a  statute  of  tbe  state  of  New  York  gives  an  action  of 
wasie  /or  trtspass  to  any  person  seised  in  remainder  or  reversion,  for  an  injury  to  th« 
inheritance,  notwithstanding  any  intervening  estate  fur  life  or  for  years.  Ses.  36,  o.  SS,  a, 
33b  1  R.  L.  687.  {  I  Rev.  Stat.  750,  s.  8.  }  As  to  the  construction  of  this  section  of 
tbe  met  far  the  amendment  of  the  loto,  vide  Livingston  v.  Haywood,  II  Johns.  Rep.  489. 
Wickham  «.  Freeman,  18  Johns.  Rep.  183.  A  seversioner  cannot  maintain  trespass  for 
an  injory  to  the  inheritance,  committed  by  a  person  who  acts  under  the  authority  or  by 
the  permission  of  the  tenant  for  life ;  such  person  not  bein^  a  stranger  within  the  meaning 
of  the  statute  authorizing  aetions  by  reversioners.    Livingston  e,  Mott,  8  Wend.  Rep« 

(147)  See  BulkJey  r.  Doly bears,  7  Conn.  Rep.  838. 


( 


^i  (Mr    tHfi  PARTtKS   TO  ACTIONS. 

i.FLAiir-  profits  may  l>e  brought  in  the  name  of  the  lessor  of  plaintiff  or  of  (he  nomi- 
Tim*     ^^  plaintiff  (c),  and  afler  an  escape  in  the  latter  action,  the  sheriff  may  be 

1.  Who  to  sued  for  it  in  the  name  of  the  nominal  plaintiff  (d). 

"^^^  Many  of  these  rules  prevail  also  in  the  case  of  an  injury  to  real  property 

meorporeal^  and  if  there  be  any  injury  to  such  right,  an  action  may  be  sup- 
ported, however  small  the  damage  ;  and  therefore  a  commoner  may  maintain 
an  action  on  the  case  for  an  injury  done  to  the  common,  though  his  proportion 
of  the  damage  be  fomid  to  amount  only  to  a  farthing  (e). 

Idly.  Who      When  two  or  more  persons  are  jointly  entitled^  or  have  a  joint  hgal  mUsreMi 
to  join  or  jq  the  property  affected,  they  must  in  general  join  in  the  action,  or  the  defend- 
reference    *^^  ^'^J  pl®&<l  ***  ahattmmi  (/)(148) ;  and  though  the  interest  be  several,  yet  if 
tothcnwii-  the  wrong  complained  of  caused  an  entire  joint  damage,  the  parties  may  join  or 
plaiiitiffs.    ^^^i"  ^°  ^^  action  ( 149) ;  but  as  the  Courts  will  not  in  one  suit  take  cogni- 
sance of  distinct  and  separate  claims  of  different  persons,  where  the  damage 
as  well  as  the  interest  is  several,  each  party  injured  must,  in  that  case*  sue 
separately  (g).    If  a  third  person  collude  with  one  partner  in  a  firm  to  injure 
'  the  other  partners,  the  latter  may  separately  maintain  an  action  on  the  case 

against  the  third  person  so  colluding  {h). 
r  «74  ]  ^Therefore,  several  parties  cannot,  in  general,  sue  jointly  for  injuries  to  the 
pevBonf  as  for  slander,  battery,  or  false  imprisonment  of  both,  and  each  must 
bring  a  separate  action  («)( 150).  In  these  cases  the  wrong  done  to  one  per- 
son cannot  in  law  be  to  the  prejudice  of  the  other ;  nor  is  there  any  criterion 
by  which  an  entire  sum  can  be  awarded  to  them  for  damages.  But  partners 
in  trade  may  join  in  an  action  for  slanderous  words  spoken,  or  a  libel  published 
concerning  them  in  the  way  of  their  joint  business,  without  showing  the  pro- 
portion of  their  respective  shares  (A;)  (151).  So  joint-tenants  or  coparceners 
may  join  in  an  action  for  slander  of  their  title  to  the  estate  (/)( 152).     A 

(c)  9  M.  &  S«l.  423 ;  Adams  on  Eject.  433. 

533.    See  6  M.  &  Sel.  64  ^  3  Chiu  Rep.  (A)  Longman  v.  Pole,  1  Mood.  &  MaI. 

410.     See  poti,  as  to  the  action  for  mesne  283. 

profits.  (t)  8  Saund.  117  a.;  10  Moore,  446,  451. 

{d)  9  M.  &  Sel.  473.  (k)  3  B.  &  P.  150 ;  8  East,  486 ;  and  see 

<e)  SCast,  154.  fully   Foster  v.  Lawson,  3  Biog.  438;    11 

74,  76.  Moore,  360,  S.  C. 

1  Saund,  291  g.;  2  Saund.  Q)  8  Saucd.  117  a. 


(f)  Pos^  74, 
1 16,  n.  8 ;  Bac 


Bac  Ab.  Action,  C;  8  Wils. 


(148)  Russell  v.  Stocking,  8  Conn.  Rep.  237.  Sweigart  v.  Berk,  j9  Serg.  &  Ra'wle,  308. 
Two  incorporated  companies  may  unite  in  an  action  of  assumpsit  to  recover  a  sum  of 
money  deposited  in  a  bank  in  their  joint  names.  The  N.  Y.  and  Sharon  Canal  Company 
et  al.  v«  The  Fulton  Bank,  7  Wend.  Rep.  4\%, 

(149)  In  an  action  of  ejectment  against  one  defendant  for  an  entire  lot  of  land,  it  was 
held  that  separate  demises  from  several  lessors,  might  be  laid  in  the  declaration,  who  might 
give  in  evidence  their  titles  to  distinct  parts  of  the  premises,  in  severally,  and  recover 
accordingly.    Jacksnn  d.  Roman  and  others  v.  Sidney,  18  Johns.  Rep.  185. 

(150)  But  in  favor  of  liberty  the  law  permits  two  to  join  in  suing  the  writ  de  hmmnt 
rrfUgiando.    F.  N.  B.  66.  F. 

(151)  So,  an  action  lies  for  co-partners  in  trade  against  two  or  mors,  also  co*partners, 
for  falsely  and  fraudulently  recommending  an  insolvent  person  as  worthy  of  credit,  where- 
by the  plaintif&  were  induced  to  trust  him  with  goods.  Patten  et  aU  «.  Gurney  et  ai.,  17 
Mass.  Rep.  188. 

(158)  Two  purchasers  of  an  estate  cannot  maintain  a  joint  action  for  a  false  and  fraudu- 
lent affirmation  by  the  seller.  Baker  «.  Jewell,  6  Mass*  Rep.  460.  Co-partners,  however, 
may  join  in  a  suit  against  other  co-partners,  for  falsely  and  fraudulently  reeommending  an 
insolvent  person  as  worthy  of  credit,  whereby  the  plamtiffs  incurred  a  loss  fay  trusting. him 
with  goods.    Patten  et  af.  v.  Gurney  et  al.,  17  Mass.  Rep.  188. 
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kasbaod  and  wife  may  aoe  jointly  for  a  malicious  proaecutioii  and  in^riaott*  i.  riAW* 
ndQt  of  botb,  or  the  husband  may  sae  alone  (m)*    And  two  pereooa  may     ^^* 
jointly  sue  for  a  malicious  arrest  of  both,  in  an  action  brought  without  rea8ona«  t.  Who  to 
ble  cause,  if  it  be  laid  as  special  damage  that  they  jointly  incurred  an  expense  er*°^^^ 
in  procuring  their  liberation  (a)*     For  in  these  instances  there  is  an  entirety 
of  interest,  or  a  joint  damage  resulting  from  the  tort.     Where  an  action  was 
brought,  and  a  verdict  obtained  by  two  platntifiTs  against  a  defendant  for  a 
malicious  arrest,  and  the  deckrattoo  alleged  as  a  special  damage,  not  only  a 
joint  expense  incurred,  but  also  the  false  imprisonment  of  both ;  the  Court 
ordered  the  judgment  to  be  arrested,  but  as  the  verdict  confined  the  damages 
to  the  joini  expense  incurred  by  the  plaintiffs  in  obtaining  their  liberatiotti  aa 
amendment  of  the  postea  was  allowed  (e). 

In  actions  for  injuries  to  perawud property ^  joint-tenants  and  tenants  in  com- 
mon must  join,  or  the  defendant  may  plead  in  abatement  (p)  (ld3) :  but  par* 
ties  having  several  and  distinct  interests,  cannot  in  general  join.     Thus,  if  | 

goods  of  A.  and  B.,  the  separate  property  of  each,  be  unlawfully  distrained, 
they  cannot  join  in  the  replevin  (q) ;  and  an  audita  querela  in  the  joint  names 
of  die  conusors  of  a  statute  staple,  for  levying  several  executions  on  their 
lands  respectively,  cannot  be  supported  (r)  ;  nor  could  persons  robbed  on  the 
highway  join  *in  an  action  against  the  hundred,  unless  they  were  jointly  inter-  [  *75  } 
ested  in  the  property  (»). 

But  though  the  interests  of  the  parties  be  distinct,  yet  if  the  injury  occasion 
an  entire  joint  damage  to  them,  they  may  in  some  cases  join  {t)\  as  where  two 
persons  were  severally  seised  of  two  ancient  mills,  at  one  or  the  other  of  which 
the  defendant  ought  to  have  ground  his  corn,  but  neglected  to  grind  at  either, 
it  was  decided  that  both  might  join  (ti) ;  and  on  the  same  principle  it  was  hoU 
den,  that  the  dippers  at  Tunbridge  Wells  might  Join  in  an  action  against  a  per* 
son  who  exercised  the  business  of  a  dipper,  not  being  duly  appointed  (x).  And 
where  goods  are  bailed  to  two,  and  only  one  has  the  possession  in  &ct,  and  a 
stranger  carries  them  away,  both  may  have  detinue  or  trespass,  or  the  one  who 
had  actual  possession  may  sue  alone  (i^). 

In  actions  for  injuries  to  real  property,  joint-tenants  (z),  andparcen-  Forinju. 
era  (a)  (154),  must  join  in  real  as  well  as  personal  actions,  or  the  non-joinder  ^perty.* 

im)  Cru.  Car.  553.    Seo  atUt,  69.  (u)  S  Saund,  115,  1 1& 

»)  10  Moore,  446.  (x)  2  Wils.  423 }  2  Saund.  116,  note  3, 

(0)  10  Moore,  446.  (y)  2  Yin.  Ab.  69 ;    Com.  Dig.  Abate* 
(  p)  Bac.  Ab.  Joint^tenants,  K.  7  T.  B,    ment,  E.  12. 

279;  5  East,  407;  Co,  Lit,  198  a.  (x)  2  Yin,  Ab.  59;    Bae.  Ab,  Joint- teiw 

iq)  Co«  Lit.  145  b.  ants,  K  ;  Moore,  466.    But  see  12  East,  61, 

(r)  Cro.  Eliz.  473 ;  Noy,  1.  221.    See  7  Moore,  29. 

(f)  Dyer,  370;  2  Sauod.  116 a.  377a.  (a)  Yin.  Ab.  Parceners;  Moore,  466;  19 

(1)  2  Saund.  115.  East,  61,  221. 

■  ■  PI  III  I  ■    ■  I  ■!...■  I  I  I      .  .  — ^»^^y 

(153)  Vide  Bradieh  v.  Srhenck,  8  Johna^  Rep.  151,  {  But  where  the  sheriff  seized  on 
execution  and  sold  a  chattel  owned  by  the  judgment  debtor  and  another  in  common,  and 
paid  the  whole  proceeds  over  to  the  judgment  creditor,  it  was  holden,  that  although  ha 
might  lawfully  seize  thb  whole,  he  should  have  sold  but  the  share  of  the  judgment  debtor  ; 
and  that  the  abuse  of  his  authority  made  him  a  trespasser  eh  initio,  and  he  was  liable  to 
Uie  other  part  owner  of  the  chattel,  in  troTer  or  trespaas  at  his  electioo*  Melyille  v.  Brown, 
15  Mass.  Rep.  82.  { 

(164)  Vide  Contra  Doe*  d.  Raper  v*  Lonsdale,  12  Bast's  Rep.  39,  and  in  Connectiout 
one,  or  any  nowber  of  ibein  may  bong  an  action  against  a  person  who  has  no  iiile.  Bosh 
•nd  echars  9.  Bradley,  4  Day,  298.    Sanlbrd  and  others  e.  Button,  4  Day,  SIO.    Vide  U%t, 

c  313. 

T  01..  I.  IP 


( 


79  or  THH    PARTIES   TO   ACTIONS* 

b  vtAaf-    tDay  h%  pleaded  in  abetemenl  (155) ;  and  if  one  of  s^vernl  joinMeoaate  die 

...»*     peoding  a  real  actioa,  it  will  abate,  bs  the  survivor  is  entitled  to  a  differeot  •«• 

t.  Who  to  tate;  but  it  is  otherwise  in  personal  and  mixed  actions  lb)  (156).     Tenante 

or  &C.        ^  common  must  in  general  sever  m  real  actioosf  unless  m  a  quart  tmpedM^ 


and  in  ejectment  a  joint  demise  would  be  improper  (167) ;  but  in  personal  ac- 
tions, as  for  a  trespass  or  nuisance  to  their  land,  they  may  join  (158),  becaose 
in  these  actions,  though  their  estates  are  several,  yet  the  damages  survive  ie 
all,  and  ir  would  be  unreasonable  when  the  damage  is  thus  entire  to  bring  sev* 
eral  actions  for  a  single  trespasj  (c)  (159).  A  tenant  in  common  may- how* 
ever  in  general  sue  separately  ;  as  in  ejectment  for  his  undivided  share,  or  in 
trespass  for  the  mesne  profits,  or  in  debt  for  double  value  against  a  person  who 
has  held  over  after  the  expiration  of  his  tenancy  {d).  But  a  joint  action  for 
£*76  1  me$ne  profits  may  be  supported  by  several  lessors  *of  the  plaintiff  in  eject- 
ment after  recovery  therein,  although  there  were  only  separate  demises  by- 
each  (e). 
Conse*  Jq  actions  in  form  ex  delicto^  and  which  ace  not  for  the  breach  of  a  contract. 

qttenc68  of  . 

non-joia-     if  a  party  who  ought  to  join  be  omitted,  the  objection  can  only  be  taken  by  plea 
^^'  in  abatement,  or  by  way  of  apportionment  of  the  damages  on  the  trial;  and 

the  defendant  cannot,  as  in  actions  in  form  ex  contractu^  give  in  evidence  the 
non-joinder,  as  a  ground  of  nonsuit  on  the  plea  of  the  general  issue;  or  de- 
mur ;  or  move  in  arrest  of  judgment  (160) ;  or  support  a  writ  of  error ;  al- 
though it  appear  upon  the  face  of  the  declaration,  or  other  pleading  of  the 
plaintiff,  that  there  is  another  party  who  ought  to  have  joined  (/)  (161).    And 

(b)  Rap»  temp.  Hardw.  398 ;    Co.    Lit.  In  some  cases  he  may  sue  m  ejectment  for 

188,  197.  the  whole  premises,  3  Moore,  829. 

(<)  Bac.  Ab.  Joint-tenants,   K*    8   Bla.  (*)  5  M,  &  Sel.  64  ;  8  Chit.  Rep.  410. 

Rep.  1077 ;  5  T.  R.  247  j  Yelv.  161  j  Cro.  (f)  1  Saund.  291  g.  j  6  T.  R.  766  ;  7  T. 

Jac.  831;  8H.  Bla.  386;  5  Mod.  151.  R.  i7d  ;  8  Snond.  117,  47  g.;  1  B.  &  P.  75  ; 

(d)    5   T.   R.^248;    8    Bl.  Rep.    1077.  8  M  183;  6  East.  407,  480. 

(155)  If  four  j  lint-tenanis  jointly  demise  from  year  to  year,  such  of  them  as  give  notics 
to  quit  may  recover  their  several  shares  in  ejectment  on  their  several  demises.  Doe  d. 
Whayman  o.  Chaplin,  3  Taunt.  ISO. 

(156)  Vide  Litr.  sec.  311,  318,  313.  {  Carter  9.  Carr,  Gilm.  Rep.  143.  Dragov.  Stead, 
9  Rand.  Rep.  454. } 

(157)  It  has  been  held  by  the  Supreme  Court  of  the  State  of  New  York,  that  tenants 
In  common  miu;ht  declare  on  a  joint  demise.  Jackson  d.  Van  Denbergh  and  otheis  v. 
Bradt,  8  Caines*  Rep.  169.  The  law  is  the  Svime  in  Vermont.  Hicks  et  al.  v.  Rogers,  4 
Cranch,  165, 

(158)  {  Where  five  were  seised  of  a  mill  as  tenants  in  common,  and  the  mill  was 
burned  through  the  neglis^ence  of  one  of  them,  it  was  held  the  other  four  mii^ht  maintain 
an  action  on  the  case  against  him.  Chelsey  e.  Thompson,  3  New  Hamp.  Kep.  1.  Se« 
Daniels  et  al  v.  Daniels,  7  Mass.  Rep.  135.  ( 

(159)  Tenants  in  common  shall  join  in  c{«lmue  of  ch<«rters.  Co.  Lit.  197  b.  post,  54. 
And  in  ease  for  the  desfrnction  of  their  charters  or  title  deeds.  Daniels  v.  Daniels,  7 
Mass.  Rep.  135.  Vide  Lilt  sec.  315,  316.  Bradish  v.  Schenck,  8  Johns.  Rep.  151. 
That  tenants  in  common  must  jom  in  trespass  quare  elausnm  fregii,  see  Austin  and  others 
V.  Hall,  13  Johns.  Rep.  886.      \  See,  however  14  Serg.  &  RawU,  370.  } 

(160)  But  in  nn  action  of  replevin  brought  by  one  part  owner  of  a  chattel,  aAer  verdict 
for  the  plaintiff,  the  judgment  was  ai rested:  and  the  court  took  a  distinction  between  this 
€a»e,  in  which  the  judgment  would  be  for  a  chattel,  not  capable  in  law  of  severance,  as 
well  as  for  damages,  and  those  actions  in  which  damages  only  eai^be  recovered.  Hart  e. 
Fitzgerffld,  8  Mass.  Rep.  509. 

(161)  Vide  Wheelwright  V.  Depeyster,  I  Johns.  Rep.  471.  Brotherson  and  others «. 
Hodges  at  al.,  6  Johns.  Rep.  108.  Bradish  v.  Schenck,  8  Johns.  Rep.  151.  If  the  hus^ 
band  distrains  and  avows  for  rent  arising  from  the  wife's  land,  without  joining  her,  hs 
roust  show  affirmatively,  that  the  rent  accrued  slier  the  msrrisge»  for  such  fact  csnnoi  bs 
intended ;  and  if  it  is  not  shown,  the  objectbii-  may  bo  taken  at  ihe  trisl.  Decker  v. 
Liringstoni  15  Johns.  Rep,  479. 
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if  oneof  seTeral  |»rt-oinierB  of  a  chattel  ftue  alone  for  a  tort,  and  the  defend-  t.  plaiik^ 
■at  do  not  plead  in  abatement,  the  other  part«ownera  may  afterwards  sue  alone     ^'*''*' 
far  die  injniy  to  their  undivided  shares,  and  the  defendant  cannot  plead  in  S.  Who  to 
abatement  of  such  action  U).  join  or«er. 

If  hovever  too  mct^y  persons  be  made  co-plaintiffs,  the  objection,  if  it  ap-  ^ 
pear  on  the  record,  may  be  taken  advantage  of  either  by  demurrer,  in  arrest  of  qu  nr#>8  of 
judgment  (h)^  or  by  writ  of  error  («) ;  or  if  the  objection  do  not  appear  on  the  **''^*^* 
lace  of  the  pleadings,  it  would  be  aground  of  nonsuit  on  the  trial  {k)  ;  though 
if  two  tenants  in  common  join  in  detinue  of  charters,  it  is  said  if  one  be  non* 
auh  the  other  shall  recover  (/)  (162). 

We  have  already  seen  that  clwies  in  action  ex  cotdraetu  are  not  in  general  341*. 
•tsigDable  at  law,  so  as  to  enable  the  assignee  to  sue  in  his  own  name  (m) ;  When  the 
the  same  rale  also  prevails  in  the  case  of  injuries  ex  delicto  either  to  die  per-  ^^'^p.'^ 
SOB,  or  to  personal  (163)  or  real  property.     Therefore  an  heir  cannot  main*  eny  has 
lain  an  action  for  waste  committed  in  the  time  of  his  ancestor ;  nor  the  gran-  ,i!fQ,^ 
tee  of  a  reversion  for  waste  committed  before  the  grant  (n) ;  though  we  have 
already  seen  that  if  a  person  have  the  immediate  reversion  or  remainder  in  fee, 
in  taiU  or  for  life,  or  years,  vested  in  him  at  the  time  of  the  waste  committedi 
*lie  may  maiotain  an  action  on  the  case  for  such  injury  to  his  estate  (o)*    ^  ^^,^  ^ 
And  a  devisee  may  support  an  action  for  the  contmuance  of  a  nuisance  erected 
in  ihe  lile-time  of  the  testator,  for  every  continuance  of  a  nuisance  makes  it  a 
fiesh  one  (p).     So  a  remainder-man  may  support  an  action  for  undermioing  a 
waft  doling  the  tenancy  for  life,  if  the  excavation  should  be  continued,  and 
the  wall  (all  down  during  his  own  time  (9).     And  if  the  owner  of  an  estate  de- 
liver the  title-deeds  to  a  bailee,  and  afterwards  convey  away  the  estate,  the 
new  proprietor  must  be  the  plaintiff  if  the  bailee  wrongfully  detain  the  deeds 
after  the  purchase  (r)*     And  the  assignee  of  a  copyright,  or  the  purchaser  of 
any  personal  chattel,  may  sue  for  an  injury  aAer  he  became  the  proprietor  (t). 
80  it  seems  that  a  wrongful  seizure  of  goods  by  a  sheriff,  under  nJLfa,  against 
B.,  does  not  preclude  C.  the  real  owner,  from  afterwards,  and  whilst  the  goods 
femain  in  the  possession  of  the  sheriff,  selling  and  assigning  his  property  lb 
the  goods  to  D.,  and  if  the  sheriff  afterwards  sell  the  goods,  D«  may  support 
trover  against  him  (<). 

(f)  7  T.  R.  S79 ;  3  Keb.  844 ;   5  East,  (0)  Jnte,  72 ;  2  Saund.  %S2  b. 

407.  (p)  Cro.  Jac.  SSI. 

(1)  10  Moore.  446.  (q)  1  R.  &  Moo.  C.  N.  P.  f  69 ;  5  B.  &  C. 
(i)  3  B.   fc   P.  150;    S   Saund.    116  a.;  263,268;  2  Dow.  &R.  14,  S.  C. 

Cro.  Eiiz.  473.  (r)  4  Bing.  106. 

(ib>  CroL  Etiz.  143.  («)  See  5  M.  &  Sel.  105. 

(2)  Co.  LiL  197  b.;  3  East,  62  ;  12  Eaat,        (O  Friday  v.  Hart,  tried  Tat  Maidstooe 
iSt ;  t  New  Rep.  454,  365.  and  afterwards  decided  in  K.  B.  on  motion 

(«i)  JbUt,  16.  for  a  new  trial,  N.  B.  Osbaldeston  and  Miuw 

(m)  2  Saund.  252  a.  note  7 ;  2  Inst.  305.      ray  attorneys.    MS. 


/ 

I 


(162)  If '  the  defendant,  in  an  action  for  a  tort,  settle  with  one  of  the  plaintif&,  he  is 
SUU  answerable  to  the  oibers.  Baker  v.  Jewell,  6  Mass.  Rep.  460.  That  the  rule  is  the 
iUB«  in  actions  ex  contractu,  vide  ante,  8.  But  if  one  of  the  co-plaintiffs  release  the 
deftadaol,  it  is  a  complete  bar  to  the  action.  Austin  and  dlhers  v.  Hall,  13  Johns.  Rep. 
186. 

(161)  But  it  has  been  held^  that  the  assignee  of  a  bond  might  maintain  trover  for  it  in 
UsowB  naoM,  against  the  obligor,  who  had  got  it  into  his  possession,  and  converted  iL 
Cfowts  9.  Hawlcy,  12  Johns.  Rep.  484.    The  granUe  of  demised  premises  cannot  sue  in 
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I.  rLAur*       Whea  one  or  more  of  seyeral  partiea  joiotly  iotereated  ki  Ike  property  et  dia 

--*     time  the  injury  waa  committed  is  dead»  the  action  ahould  bo  in  the  name  of 

4thly.         the  survivor,  and  the  executor  or  administrator  of  the  deceased  cannot  be 

of  MTeral  joined,  nor  can  he.  sue  separately  ;  and  therefore  to  an  action  of  trover  brou^t 

parties  U^  by  the  survivor  of  three  partners  in  trade,  it  cannot  be  objected  that  the  two 

^^^    ^  deceased  partners  and  the  plaintiff  were  joint  merchants,  and  that  in  respect  of 

the  Ux  mereaioria  the  right  of  survivorship  did  not  exist,  for  the  legal  right  of 

suction  survives,  thoujgh  the  beneficial  interest  may  not  (u).    But  if  the  purties 

had  separate  interests,  in  respect  of  which  they  might  have  served  in  suing, 

the  personal  representative  of  the  deceased  may  maintain  a  separate  action, 

provided  the  tori  was  not  of  such  a  nature  that  it  died  with  the  person.     At 

common  law,  when  an  action  had  been  commenced  in  the  name  of  two  or 

r  eMfg  1  more  persons,  and  one  of  them  died  pending  the  suit,  it  abated ;  but  *by  the 

8  &  9  W.  3,  c.  11,  s.  7  (2),  it  was  enacted, ''  that  if  there  be  two  or  mere 

plaintiffs  or  defendants,  and  one  or  more  of  them  should  die,  if  the  cnuso  of 

such  action  shall  survive  to  the  surviving  plaintiff  or  plaintiffs,  or  against  the 

surviving  defendant  or  defendants,  the  writ  or  action  ehali  not  be  Iberebj 

abated,  but  such  death  being  suggested  upon  the  record,  the  action  shall  pro* 

ceed  at  the  suit  of  the  surviving  j^aintiff  or  plaintiffs  against  the  surviving  de* 

fendant  or  defendants  (164) ;"  and  consequently,  since  that  statute,  if  one  of 

several  plaintifis  die  pending  a  suit,  and  the  cause  of  action  would  sorvive  to 

the  survivor,  he  may  proceed  in  the  action.    But  if  the  cause  of  actioD  do 

not  survive,  then  the  action  would  abate ;  as  if  the  husband  and  wife  sue  far 

the  slander  of  the  wife,  if  she  die  pending  the  suit,  the  husband  cannot  pro> 

ceed  ibrther  (y). 

Sthly.  In       We  have  seen  that  the  right  of  action  for  the  breach  of  a  cotUract  upon  the 
IT'V^f'^  <Ieai&  of  either  party,  in  general  survives  to  and  against  the  executor  or  ad*> 
the  party  niinistrator  of  each  {z) ;  but  in  the  case  of  torts^  when  the  action  must  be  in 
injured.       form  ex  delicto^  for  the  recovery  of  damages,  and  the  plea  not  guilty,  the  rule 
at  common  law  was  otherwise  ;  it  being  a  maxim  that  actio  per90Uidi$  maritur 
Am  pereona  (a) ;  and  we  shall  find  that  the  statute  4  £d.  3,  c.  7  (165),  has  al- 
tered this  rule  only  in  its  relation  to  personal  property ^  and  in  favor  of  the  person- 
al representative  of  the  party  injured ;  but  if  the  action  can  be  framed  in  form 
ex  contractu^  this  rule  does  not  apply  (b).     We  will  now  consider  the  rule  as 
it  affects  actions  for  iujuries  to  the  person^  and  to  personal  and  real  property. 

t^^  1  Show.  188 ;    Carlh.  170 ;  8  M:  &  (a)  See  the  obserrations  on  this  rule  in 

&S25;  ttnte^ltl,  general,  3  Bla.  Com.  302;    1   Suund.  2 16, 

(x)  See  the  cases  2  Saund.  72i. ;   Rep.  217,  n.   1;  Cowp.  371  to  377;  3  Woodes. 

temp.  Hardw.  395;  Bac.  Ab.  Joint-tenants,  Lect.  73  ;  Yin.  Ab.  Executors,  123;  Com. 

K.  Oig*  Administrator,  B.  13. 

(y)  4  Tatmt.  884.  (4)  See  3  Woodos.  Lect.  78,  79  ;  Marsh. 

(s)  ^nte,  21.  14. 


his  otf  n  name,  upon  a  guaranty  as  to  the  rent  reaeryed  in  the  lease,  given  by  a  tbird 
person  to  his  grantor;  the  action,  notwithstanding  the  Revised  Statutes,  must  oe  sued  in 
the  nnme  of  the  grantor.     Harbeck  ».  Sylvester,  13  Wend.  Rep.  609. 

(1 64)  Vide  Laws  of  New  York.     Act  for  amendment  of  the  law,  s.  9, 1  R.  I.  519.    t 
Rev.  S(a^  386.  1.    See  also  3  Smith's  Laws  of  Penncylvania,  p.  SO. 

(165)  I  In  force  in  Pennsylvania,  Robert's  Dig.  248.    Report  of  the  Jud^en,    3  Binn. 

eio.} 
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U  die  ease  of  uijarieB  to  (he  p^non^  whether  hy  assault,  battery  (166)9  AIm  1.  plaix- 

iapniocuDeiit,  slander,  or  otherwise,  if  either  the  party  who  received  or  com-     ^""' 

nutted  the  injury  die,  do  action  cao  be  supported  either  by  or  agaiost  the  exe-  5.  Death  of 

CHlon  or  other  personal  representatives  (c) ;  for  the  statute  4  £d.  3,  c.  7,  has  P^^'T  ^"* 

made  00  alleration  in  the  common  law  in   that  respect  (d) ;  and  the  statute  3  .  .    .     . 

^       V    /  '  Injartes  to 

&  4  W.  4,  c.  42,  s.  3,  only  gives  executors  and  administrators  an  action  for  the  perton, 
iarU  to  the  personal  ot  rtal  esiaie  of  the  party  injured,  and  not  for  mere  inju- 
ries lo  the  perMon ;  and  a  promise  to  man'y  is  considered  of  so  pertonal  a  na- 
ture, that  although  the  action  for  its  breach   is  in  form  ex  contnulUf  yet  the 
executor  of  the  party  to  whom  the  promise  was  made  cannot  sue  (e). 

*  At  commoM  law^  in  case  of  injuries  to  personal  properly  ^  if  either  party  died,  [  *79  ] 
io  general  no  action  could  be  supported,  either  by  or  against  the  personal  rep- 
nseatatives  of  the  parties,  where  the  action  must  have  been  inyb)  m  ex  delicto 
and  the  plea  not  guilty  (/ ) ;  but  if  any  contract  could  be  implied,  as  if  the 
Vfoag-doer  converted  the  property  into  money,  or  if  the  goods  remained  in 
specie  io  the  hands  of  the  executor  of  the  wrong-doer,  assumpsit  for  money 
had  and  received  might  be  supported  at  common  law  by  or  against  the  execn- 
lois  ID  the  formef  case,  and  trover  against  the  executors  in  the  latter  (g).  By 
die  stetute  3  £d.  3,  c  7,  intituled  "  Executors  shall  have  an  action  of  treepa$» 
tot  a  wromg  done  to  the  testator,"  and  reciting  '*  that  in  times  past  executors 
have  not  had  actions  for  a  trespass  done  to  their  testators,  as  of  the  goods  and 
ehalleht  of  tfie  same  testators  carried  away  in  their  life,  and  so  such  trespass- 
en  have  hitherto  remained  unpunished,"  it  is  enacted,  *^  that  the  executors 
laes  shall  have  an  action  against  the  trespassers,  and  recover  their 
io  like  manner  as  they,  whose  executors  they  be,  should  have  had 
iflbef  were  in  life  (167) ;"  and  this  remedy  b  further  extended  to  executors 
of  exeentors  {h)^  and  to  administrators  (t).  It  has  been  observed,  that  the 
taking  of  goods  and  chattels  was  put  in  the  statute  merely  as  an  instance,  and 
not  as  restricti)^  to  such  injuries  only,  and  that  the  term  '*  trespass"  must,  with 
refeieoce  to  the  language  of  the  times  when  the  statute  was  passed,  signify  any 
tnroag  {k) ;  and  accordingly  the  statute  has  been  construed  to  extend  to  every 
description  of  injury  to  personal  property,  by  which  it  has  been  tendered  less 
henefieial  to  the  executor,  whatever  the  form  of  action  may  be  (/)  ;  so  that  an 
executor  may  support  trespass  or  trover  (m)(168},  case  for  a  false  return  to 
final  process  (n),  and  case  or  debt  for  an  escape  (169),  &c.  on  final  pro- 

(c)  3  BU.  Com  302 ;  8  M.  fc  Sel.  408.  (0  3 1  Edw.  3,  c.  II. 

{d)  I  Saand.  817,  n.  1  ;  Sir  W.  Jones,  174.  {k)  Owen,  99  ;  7  Cast,  134,  136 ;   It  Yin. 

(0  jffiilf,  81.  Ab.  125;  Laich.167. 

(/)  Cowp.  371  to  377.  (/)  8  M.  &  Sel.  416. 

(f)Cawp.   374;   Latch.  I68;   8  M.  &  (m)  Latch.    168;  5  Co.  27  a ;    Sir  W. 

6€L4I5,4I6.  Jones,  174. 

(A)  U  Edvr.  3,  c  5.  (n)  4  Mocf.  403;  18  Mod.  71. 

(166)  {  Miller  v.  Umbehower,  10  Swg.  &  Rawle,  31.  } 

(167)  Vide  Lmws  9/  JWio  Fori:,  sess.  36,  c.  71,  s.  6,  7.     1  R.  L.  31 1,  318. 

(163)  Or  replevin,  Reist,  adm. «.  Heilbrenner,  11  Sorg.  &  Rawle,  131.  And  an  ezecu. 
tor  Deed  not  describe  himself  as  such,  io  an  action  of  trover  to  recover  property  of  tb^ 
icM^lor,  wrongfully  convened  by  a  stranger.  Trash  v.  Donoghue,  Aiken*s  (Vermont) 
K«^  370.  Vide  Toule  9,  Lovel,  6  Mass.  Rep.  394.  Snider  and  Van  Vechun  «.  Groy,  8 
Joins.  Rep.  887. 

(169)  The  exeeotor  of  a  sheriff  cannot  maintain  an  action  on  the  case  against  the 
fMlfr,  lor  l,he  escape  of  a  prisonsr  eommitied  to  his  custody  by  tha  testator.  Kaio  and 
«ken  s.  Ortrmnder,  8  Johns.  Rep.  807. 
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t.  ^tAiir.  cess  (o)  (170).     And  although  it  has  been  doubted  whether  an  executor  could 
..  sue  for  an  escape  on  mesne  process  In  the  life-lime  of  bis  testator  (  p)^  it  seenm 

5.  Death  of  that  on  principle  *he  might  (9) ;   and  he  may  support  debt  for  not  setting  out 
lured  *"'    tithes  (r) ;  or  against  a  tenant  for  double  value  for  holding  over  («) ;  or  against 
r  *fin  1   ^^  attorney  for  negligcace  (/) ;  or  debt  against  an  cxec^itor,  suggesting  a  de- 
(  vaslavit  in  the  life-time  of  the  plaintiff's  testator  (u) ;  or  case  against  the  sher- 

i  iff  for  removing  goods  taken  in  execution,  without  }«aying  the  testator  a  year's 

rent  {x) :  or  an  action  of  ejectment  or  quare  tmpedtl,  for  the  disturbance  of 
the  testator  {y).     We  will  presently  state  the  extension  of  remedy  by  3  &  4  W. 
4,  c.  42,  8.  2. 
li"^"  ^      With  respect  to  injuries  to  renl  property,  if  either  parly  die,  no  action  in 
eity.  form  t»  delicto  could  be  supported  either  by  or  against  his  personal  representop 

tives  before  the  3  &  4  W.  4,  c.  42,  s.  2  ;  and  although  the  statute  4  Ed.  3,  c. 
7,  might  bear  a  more  liberal  construction,  the  decisions  confined  its.operatton 
to  injuries  to  personal  property  (z) ;  and  therefore  an  executor  could  not  sup- 
port an  action  of  trespass  quare  elavswn  fregit  (171),  or  merely  for  cutting 
down  trees  or  other  waste  in  the  life^time  of  his  testator  (a) (172) :  and  though 
in  Emerson  v.  Emerson  (6),  it  was  holden  that  a  declaration  by  an  executor 
for  mowing,  cutting  down,  taking  and  carrying  away  corn,  might  be  supported^ 
the  allegation  of  the  cutting  down  being  considered  merely  as  a  description  of 
the  manner  of  taking  away  the  com,  for  which  an  action  is  sustainable  by  vir- 
tue of  the  statute ;  yet  it  was  decided  that  if  the  declaration  had  been  qtuare 
clauswn  fregit^  el  blada  asportavit^  it  would  have  been  insufficient ;  and  that  if 
the  defendant  had  merely  cut  the  com  and  let  it  lie,  or  if  the  grass  of  the  tee^ 
tutor  had  been  cut  and  carried  away  at  the  same  time,  no  action  could  have 
been  supported  by  the  executor.  We  have  seen,  however,  that  an  actioci  may 
be  supported  by  a  devisee  for  the  continuance  of  a  nuisance  erected  in  the 
life-time  of  the  testator  (c)(  173).     And  a  bill  in  equity,  for  an  account  of 

(0)  Lord  Raym.  973.  (a:)  I  Stra.  212. 

(p)   I  Vcnir.  31;   I  Rol.  Ab.  912;  Latch.  (y)  Vin.  Ab.  Executors,  P.  p].  7 ;  LatcK 

168;  Sir  W.Jones,  173;  4Mocl.404;  Cro.  J68.  169;  Sir  W.  Jonet,   175  j  Poph*  180^ 

Car,  297  ;  Vin.  Ab.  Executors,  P.  pi.  '2,  ace. ;  1  Vent.  30. 

Ld.  Raym.  973;   12  Mod,  72;    1   Saik.  12,  (?)   1  Saund.  207,  n.   1;    Sir  W.  Jones, 

eofifr.  174;  Latch.  J €8;  Vin.   Ab.  Executor*,  P. 

(9)  Owen,  99;  7  East,  134,  136.  22,  &c. ;  Toller,  168;  1  Venu  187. 

(r)  1  Sid,  88,  407, 18!;   I  Eogle&  Young  (a)  Sir  W.  Jones,  174;    I  B.  &  P.  330, 

on  Tithes,  437,  440, 480 ;  2  Eagle  on  Tithes,  n.  a. 

S07,  308.  (&)   1   Vent.   187;  2   Keb.  874;  Sir  VV. 

(t)  4  Geo.  2.  c  28.  Jones,  177,  174;   1  B.  &  P.  329. 

U)  2  B.  &  B.  103.  (c)  Ante,  76. 

(ti)   I  Salk.  314. 

\  (170)  So,  case  a«:ainst  a  sherifT   for  the  dtfault  of  his  deputy  in  not  returning  an  exe- 

cution. Paine  0.  IJlmsr,  7  Mass.  Rep.  317.  And  an  executor  may  maintain  an  action  for 
an  injury  done  to  goods  of  his  testator,  before  Probate  or  seizure  ;  and  in  his  individual  right 
without  declaring  as  executor.  So  an  administrator  may  sue  trover  in  his  own  name  for  the 
froods  of  his  intestate  converted  before  the  granting  of  administration,  and  need  not  deelaro 
in  his  representative  chnracter.  Valentine  o.  Jacksoni  9  Wend.  302.  The  right  of  the  for- 
mer commences  upon  the  death  of  the  testator ;  the  latter  accrues  upon  the  grant  of  letter 
of  administration  and  exists  when  the  wron^  is  done  only  by  relation,  ib. 
fl7l)  Vide  contra  Griswold  r.  Brown,  1  Day,  180. 

(172)  Nor  can  an  action  on  the  case,  for  OTerflowing  and  drowning  the  land  of  the  tea* 
tator  in  his  life-time,  be  supported  by  an  executor.  Laughlio  v.  Dorsey,  1  Harr.  k. 
M'Hen.  824. 

(173)  But  in  an  action  for  a  imisanca  to  land  all  the  co-tenants  most  join  as  plaintillk 
Low^p.  Mamford,  !4  J.  R.  426. 
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tquHaUe  iraale  comaattted  by  a  teimnt  for  life,  may  be  maiataioed  against  bii   <•  rtAi»* 
personal  Tepre8entBire(d)»  r$m. 

The  3  &  4  W.  4,  c.  42,  a.  2^  baa  introduced  a  material  alteration  in  the  ^«  Death  of 
common  law  doctrine,  actio  personaliB  moriiur  cam  persona,  as  well  tti  favor  j^^^*^  ''^ 
of  executors  and  adtninistralors  of  the  party  injured,  as  againtt  the  personal  Altera- 
representative  of  the  party  injured,  but  respects  only  injuries  to  perBonal  and  lions,  by  S 
rud  property,  and  subject  to  certain  r<«/rfclto?7« as  regards  the  commencement  ^A  ■  '  if' 
of  an  action  for  such  injury  within  a  $hort  tinu  after  the  death,  and  declaring  ro'e '«€<<• 

that  the  damages  to  be  recovered  from  an  executor  or  administrator  shall  be  1^^**^"» 

tec.  ond  AC* 

ranked  or  classed  with  simple  contract  debts.     The  act  recites^  that  there  is  tions  for 
DO  remedy  provided  by  law  for  injuries  to  the  real  estate  of  any  person  de»  >"J"fi^*  to 
ceased  committed  in  bis -life-time,  nor  fur  certain  wrongs  done  by  a  person  and  real 
deceased  in  his  life-time  to  another,  in  respect  of  hi»  property,  real  or  persomd :  P^'op^riy, 
for  remedy  thereof«it  enacts,  that  an  action  of  trespass  or  trespass  on  the  ajrainstex- 
case,  as  the  case  may  be,  may  be  maintained  by  the  executors  or  admintstra-  ecutorsand 
tors  of  any  person  deceased,  for  any  injury  to  the  real  estate  of  such  person^  tr»ton>  are 
committed  in  his  life>time,  for  which  an  action  might  have  been  maintained  by  nom  aus. 
such  person ;  so  as  such  injury  shall  have  been  committed  within  six  calendar 
months  before  the  death  of  such  deceased  person,  and  provided  such  action 
shall  be  brought  within  one  year  after  the  death  of  such  person,  and  the 
damages,  when  recovered » shall  be  part  of  the  personal  estate  of  such  person; 
and  further,  that  an  action  of  trespass,  or  trespass  on  the  case,  as  the  case 
may  be,  may  be  maintained  against  the  executors  or  administrators  of  any 
person  deceased,  for  any  wrong  committed  by  him  in  his  life-time  to  anoiber» 
in  respect  of  his  property  real  or  personal,  so  as  such  injury  shall  have  been 
committed  within  six  calendar  months  before  such  person's  death,  and  so  as 
such  action  shall  be  brought  within  six  calendar  months  aHer  such  executors 
or  administrators  shall  have  taken  upon  themselves  the  administration  of  the 
estate  and  efleels  of  such  person;  and  the  damages  to  be  recovered  in  such 
action  shall  be  payable  in  like  order  of  administration  as  the  simple  contracl 
debts  of  SQch  persons. 

We  have  before  considered  what  rights  of  action  pass  to  the  assignees  of  a  6thly.    In 
bankrupt,  where  the  cause  of  action  is  ^founded  on  the  contracl  of  the  bank*  ^***  ®^  ^ 
nipt  (e).    When  tbe  cause  of  action  is  founded  on  a  tort,  the  question  whether  cy. 
a  right  to    sue  will  pass  to  the  assignees  will  depend  upon  the  nature  of  the    [*81  ] 
right  that  baa  been  injured.      All  the  bankrupt's  property,  real  and  personal, 
passes  to  the  assignees,  and  all  powers  to   turn  such  property  to  profit  (/), 
and  consequently  when  the  injury  complained  of  consists  in  the  unlawful  de- 
tention of  any  part  of  such  property,  the  assignees  may  bring  actions  for  the 
purpose  of  recovering  the  possession  or  value  thereof.      Thus  they  may 
bring  a  real  action  to  recover  any  part  of  the  bankrupt's  estate  (g-),  or  an  ac- 
tion of  ejectment ;  they  may  sue  in  trover  for  any  of  his  goods  upon  a  con- 
version either  before  or  aAer  the  bankruptcy  {h) ;  or  in  debt  to  recover  from 

(flt)  Lftnsdown    v.  Lnnstlown,  1    Madd.        (/fl  2  Hen.  Ela.  444. 
116;  I  Chit.  Eq.  Dig.  395.  (*)  Cullen,4l8,  419;  5  East,  407;  Holt, 

(0  Jnte,25.  N,  P.  C,  l7J. 

(/)  Sec  8  Taunt.  751. 
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f.  pLAiw*  th«  winner  money  Idst  at  play  by  the   bankrupt  before  his  hankrapt<^  (t)* 

.*     But  for  mere  personal  torts  to  Iho  bankruptt  such  as  assault  or  slander  (174),  it 

6.  In  raas  seems  no  right  of  action  passes  to  the  assignees  (k)\  such  rights  are  not 
ruDtoy.  considered  in  law  as  the  subject  of  property,  and  there  are  no  expressions  io 
the  bankrupt  laws  which  direct  that  they  shall  pass  by  the  assignment,  it  has 
been  made  a  subject  of  some  discussiun  among  writers  on  the  baukrupt  lawst 
whether  any  right  of  action  passes  to  the  assignees  in  respect  of  mere  iorUf 
not  consisting  in  the  detention  or  conversion  of  any  property  legally  belong 
ing  to  the  bankrupt,  but  which  have  only  had  the  efiect  of  deisrioroiin^  the 
value  of  some  part  of  the  bankrupt's  estate  before  the  title  of  the  assignees 
accrued  (/)•  It  does  not  appear  that  there  has  been  any  express  determina* 
tion  of  the  Courts  on  this  subject,  but  it  seems  reasonable,  and  conststent 
with  the  spuit  of  the  bankrupt  laws,  that  the  assignees  should  be  entitled  to 
recover  satisfaction  for  injuries  of  this  description.  * 

When  the  right  of  action  does  not  pass  to  the  assignees,  the  bankrupt  may, 
it  should  seem,  sue,  notwith:»tanding  his  bankruptcy  (m) ;  and  even  where  Uie 
assignees  are  entitled  to  sue  in  respect  of  injuries  to  property  acquired  by 
the  bankrupt  after  his  bankruptcy,  and  before  certificate,  it  follows,  from  the 
r  *R9  1  P">^®ipl®  before  noticed  (u),  (viz.  that  the  bankrupt  ^has  a  right  against  all 
other  persons  when  his  assignees  do  not  interpose,)  that  the  bankrupt  will,  oo 
the  non-intervention  of  his  assignees,  be  entitled  to  maintain  actions  of  tori 
for  all  such  injuries.  Thus  he  may  sue  in  trover  against  a  stranger  for  goods 
acquired  by  htm  aJUr  his  bankruptcy  (o),  (though  not  for  goods  acquired  6e* 
fore)  ( p) ;  and  an  action  of  trespass  is  maintainable  by  a  tenant  from  year  to 
year,  who  had  become  bankrupt  aAer  the  committing  the  trespass,  and  before 
the  commencement  of  the  suit ;  and  the  right  of  such  action  does  not  pass 
to  the  assignees  by  the  assignment,  unless  they  interfere,  as  the  bankrupt  may 
sue  as  a  trustee  for,  and  has  a  good  title  against  all  persons  but  them  (g). 
But  an  uncertificated  bankrupt  cannot  maintain  an  action  of  trespass  against 
subsequent  creditors  for  breaking  open  his  house,  and  seizing  his  aAer*ac-* 
quired  property,  his  assignees  having  assented  to  the  seizure ;  though  they 
were  unknown  to  the  defendants  until  afler  the  commencement  of  the  ac- 
tion (r).  A  party  may  support  trover  or  trespass  against  his  assignees  if  he 
were  not  liable  to  the  commission  (s). 

7thly.  In       The  general  provisions  of  tlie  Insolvent  Act  (0,  with  regard  to  the  transfer 

ca^e  of  in* 

■oWency.        ,^  ^  ^^^  gl^  3Qg^  „nj,  ^^^  ^0  Bast,  418,  ^o,  « InsoWency." 

[k)  Sir  W.  Jones,  S15;    CuUen,   177;  (f)  3  Moore,  96^  8 Taant  742,  S.  C.  See 

Eden*s  B.  L.  8d  ediu  235.  «ntc,  28.  29 ;  but  see  I  Car.  &  P.  147. 

(0  See  4  Evans's  Slat.  329,  2d  edit, ;  see  (r)  3  Moore,  612  ;  S  B,  &  Aid.  825, 

ptr  Cur,  STannU  751,  752;  Cuiien,  418^  (a)  2  Wils.  382;  1   Aik.   102;    Cullen, 

Eden.  235,  2d  edit.  412.    When  not,  see  9  East,  21  ;  I  M.  fli 

Cm)  Id,  SeU  123;  2  New  Rep.  352.    This  aetioa 

( n)  »9nte,  28.  lies,  though  the  commission  be  not  super* 

(O  7  T.  R.  391 ;  Cullen,  414.  seded,  2  Wils.  333,  384.     Sed  qwat  vide  7 

(p)  I  Car.  &  P.  147  ;    4  B.  It  C.  419  ;  6  Taunt,  400. 

Dow.  &  Ky.  49i,  8.  C. ;  3  Moore,  612 ;  io-  (0  7  Geo.  4,  c  67. 

~         -     ■ , 

(174)  {Deceit  in  the  sale  of  goods,  r  Shoemaker  v.  Keelty. 2  Dall.  2  J  3.  1  Yeatas 
845,)  malicious  abuse  of  legal  process,  (Sommer  v.' Wilt,  4  Serg,  &  Raw le,  19.)  libel, 
(Strong  V.  White,  9  Johns.  Rep.  161.)  carelessness  or  unskilful ness  of  the  master  of  a 
▼easel,  by  whidi  goods  are  damaged,  (Dosae  s.  Mu|^atroyd,  1  Wuh.  C.  C.  Rep.  13.)  are' 
ease*,  not  affected  by  the  discharge  of  a  party  as  ati  insolvent  debtor  or  bankrupt. } 
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io  the  asaigiiees  of  the  iosolvenfa  rights  aad  property,  have  heeti  already  >•  'laqi* 
mentioned  («).     Certain  arttcles  are  to  be  excepted  from  the  aasignment,        ,_ 


namely,  ^  weaiing  apparel,  bedding,  and .  other  such  necessaries  (x)  of  the  in-  7'  In 
solrent  and  his  family,  and  his  working  toob  and  implements,  not  exceedii^  rnSsr^ 
in  the  whole  the  value  of  J&20."    As  to  the  excepted  articles,  the  insolveat 
retains  his  rights  and  remedies  ( 175)«     It  seems  that  an  insolvent  may  main- 
tain an  action  for  injury  to,  or  conversion  of,  chattels  which  be  acquires  after 
Ae  petition,  though  before  his  discharge,  and  which  are  in  his  possession; 
provided  the  assignees  do  not  interfere  (y).     But  with  regard  to  property  ae« 
quired  ^before  the  petition,  and  which  passes  by  the  assignment,  it  appeaia  [  «8d  1 
dwt  the  insolvent  cannot  sue,  although  the  assignees  do  not  interpose  (s). 
The  mles  upon  this  subject  appear  to  be  analogous  to  those  which  prevafl  in 
the  case  of  bankruptcy  (a).     With  regard  to  remedies  for  personal  torUt  as 
Ibey  do  not  appear  to  pass  to  the  insolvent's  assignee,  it  would  seem  be  re- 
tains the  right  of  action* 

* 

The  wife  having  no  legal  interest  in  the  person  or  property  of  her  husband,  Sdily.    In 
cannot  in  general  join  with  him  in  any  action  for  ail  injury  to  them  (6),  except  ^^fi^. 
in  an  action  for  a  joint  malicious  prosecution  of  both,  in  which  they  may  join 
in  respect  of  the  injury  to  both,  or  the  husband  may  sue  alone  for  die  injury 
to  himself  and  expenses  of  defence  {e)» 

For  injuries  to  the  person,  or  to  the  personal  or  real  property  of  tfie  wife,  Ai  regards 
committed  ^fort  the  marriage,  when  the  cause  of  action  would  survive  to  the  tki^^§^ 
wife,  she  imiet  join  in  the  action,  and  if  she  die  before  judgment  therein  it  wiU 
abate  (d)  (176).  But  in  detinue  to  recover  personal  chattels  of  the  wife,  in 
the  possession  of  the  defendant  before  the  marriage,  perhaps  the  husband  must 
sue  alone,  because  the  law  transfers  the  property  to  him,  and  the  wife  has  no 
interest  (<).  In  detinue  for  charters  of  the  wife's  inheritance,  they  may  join, 
on  account  of  the  continuing  interest  of  the  wife  in  the  estate  to  which  Aej 
rriate(/). 

VFhen  an  injury  is  committed  to  the  per9on  of  the  wife  during  eovtrimref  by 
battery,  slander,  &c.,  the  wife  cannot  sue  alone  in  any  ease  (g) ;  and  the  hus« 


Jhdt^  S9.  make  use  of  husband's  name  against  his 

That  is,  ejttsitem  generitf  and  it  seems  will,  see  9  East,  471. 
ibesc  words  would  not  comprehend  plate,        (d)  8  T.  R.  687,  eSl ;  7  T.  R.  S48,  949 ; 

1  C.  at  P.  147.  Com.  Dig.  Bar.  Ac  Feme,  V. ;  Rol.  Ab.  S47, 

(y)  ICfrP.  146,  147;  4B.atC.419;  R.pi.3;  «fif<,31,3Ss  4Tauat.884. 
6  Dow.  4l  R.  491,  S.  C.    Interfisrence  by        (<)  Bac.  Ab.  Detinue,  A. ;    Bui.  N.  P. 

aas^nees  a/la*  action  brought,  semMi  suffi-  90;  1  Salk.  114    fil«tf  9<ii  R.  temp.  Hard w. 

cient,  9  Moore,  618.  120. 

ix)  1  C.  &P.  147.  (/)  1  ReU  Ab.  947,  R.  pL  1 ;  Bac  Ab. 

(a)  Sec  id.  and  onle,  89.  Detinue,  B. 

(9)  9  Bla.  Com.  149 ;  Lord  Raym.  1808 ;        (g)  11  East,  901 ;   9  East,  471.    A  mar- 

8Wila.484;  1  Lct.  140;  I  Salk.  119,  n.  riage  4e /eefo  is  suffieieni,  unless  it  bcToid 

K ;  Sir  W.  Jonea,  440.  ah  iniiio,  as  in  the  case  of  polygamy,  1  Stra. 

ie)  Cro.  Jac  553;    Com.  Dig.  Bar.  k.  79,  480;    Andr.  887,  888;    Dougl.   174; 

Feme,  X. ;   ante,  74.     Where  wife  may  sale,  65. 

(175)  I  Although  the  assignment  of  an  insolrent  debtor  passes  the  legal  estate  in  his 
laod%  yet  a  trust  results  by  operation  of  law,  which,  as  soon  as  the  debts  are  satisfied,  en« 
titlM  him  tQ  the  poasosiioo  against,  his  assignees,  ei  a  muUo  JMiori  against  a  stranger, 
against  whom  he  may  maintain  ejectment  in  ms  own  name.  Roes  v.  M'Junkin,  14  Serg. 
h  Rawie,  969. } 

(176)  Stroop  et  ux.  v.  Swarts,  18  Seig.  It  Rawlc,  76. 
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/      t.  pLAiif*  iMind  and  wife  mutt  join*  if  the  action  be  brought  for  the  personal  miflfeiing  «r 
.  ^^     injury  to  the  wife,  and  in  such  case  the  declaration  ought  to  conclude  to  tfaeir 
&.  In  ease  damage*  and  not  to  that  of  the  husband  alone ;  *for  the  damages  will  survirB 
^^^         to  the  wife  if  the  husband  die  before  they  are  recovered  (fc)  (177).     Care  must 
[  *84  ]    be  taken  not  to  include  in  the  declaration  by  the  husband  and  wife  any  state- 
ment of  a  cause  of  action  for  which  the  husband  alone  ought  to  sue  (178)  ; 
therefore,  after  stating  the  injury  to  the  wife,  the  declaration  ouj^t  not  to  pro- 
ceed to  state  any  loss  of  assistnn  :p,  or  expenses  sustained  in  curing  h«'  (i). 
If  the  battery,  imprisonment,  or  malicious  pronecution  of  the  wife,  deprive  the 
i  husband  for  any  time  of  her  company  or  assistance,  or  occasion  him  expense, 

he  may  and  ought  to  sue  separately  for  such  consequential  injuries  (I:)  ;  and 
he  may  in  the  same  action  proceed  for  a  battery  or  other  injury  to  himself  (f). 
Of  course  the  husband  must  sue  alone  for  criminal  conversation  with  his  wife. 
For  words  spoken  of  the  wife  not  actionable  of  themselves,  but  iriiich  occa- 
sion some  special  damage  to  the  husband,  he  must  sue  alone  (m). 
As  to  jMT-  With  respect  to  iperwnol  property ^  when  the  cause  of  action  had  only  its  tn- 
'pmyJ^'^^  eeption  before  the  marriage  but  its  completion  afterwards  :  as  in  the  case  of 
trover  before  marriage,  and  conversion  during  it,  or  of  rent  due  before  mai^ 
iiaget  SB<1  *  rescue  afterwards,  the  husband  and  wife  may  join,  or  they  may 
^elf^r  in  trover  or  trespass  (n).  It  seems  that  in  detinue  the  husband  should 
sue  alone  (o).  When  the  cause  of  action  has  its  inception  as  well  as  comple-. 
tion  after  the  marriage,  the  husband  must  sue  alone,  the  legal  interest  in  per- 
sonalty being  vested  by  the  marriage  in  him  ( p) ;  and  therefore  a  declaration 
in  trt»ver  at  the  suit  of  husband  and  wife,  should  slate  that  the  wife  was  poa. 
aessed  before  the  marriage,  or  held  the  goods  with  him  in  her  character  of  execn- 
teix  $  and  if  it  be  merely  stated  that  the  kuahand  mnd  vnfr  were  poMSMedi  the 
defendant  may  denMir :  for  the  possession  of  the  wife  is  in  law  the  possession 
[  *85  ]  of  the  husband,  and  the  ^property  vests  in  him  exclusively  {q).  The  same 
rule  prevails  in  replevin ;  but  if  the  husband  and  wife  join  as  phuntifis  in  timt 
action,  althoujgh  the  declaration  is  bad  on  demurrer,  if  no  special  cause  for 
joining-  her  be  specifically  rikown  therein  (r) ;  3ret,  if  the  defendant,  instead  of 
demurring,  avow  the  taking,  it  will,  after  verdict^  be  intended,  (if  the  dedans 
tion  show  nothing  to  the  contrary,)  that  the  taking  was  before  the  coverture, 
and  that  the  plaintifis  then  had  a  joint  property  ;  or  that  the  wife  held  the  goods 
as  executrix ;  in  eittier  of  whkh  cases  she  might  be  joined  («)•     Though  the 

(A)  1  Sid.  346,  386 ;  Ld.  Raym.  IS08;  107;  Com.  Dig.  Bar.  H  FeiiM,  X.;  Bms. 

CoiD.  Dig.  Bai;  A  FMiie,  V. ;  Pleader,  8  A.  Ab.  Bar.  k,  Feme,  K. 

9;  3  Bla.  Com.  140;  1  Saik.  Ill;  Yehr.  (e)  Ante.  83;    Bae.  Ab.  Detinue;  BqI. 

89  ;  S  Keb.  387,  pi.  63  ;  Freem.  884.  N.  P.  63. 

(0  1  BaJk.  119;    Com.  Dig.  Pleader,  8  (p)  8  Saund.  47  h.  i. ;  Salk.   114,  119; 

A.  1.  8  Bla.  Rep.  1836 ;  8  C.  6l  P.  34. 

(fc)  S  Bla.  Com.   140;    Cro.  Jao.   638;  Cf>  SSauod.  47  i.;  1  Salk.  114;  Com. 

1  Sira.  61  ;  8  Stra.  977  ;  Com.  Dig.  Bar.  6l  Dig.  Pleader,  8  A.  1. 

Feme,  W.  (r)  8  New  Rep.  405 ;    eee  7  Taunt  78, 

<0  Cro.  Jac  501;  1  Salk.  1 19;  Selw.  leplevin  by  the  wife  only. 

N.  P.  886,  5th  edit. ;    Year  Book,  9  £dw.  («)  Bourn  and  Wife  v.  Matudre,  Bal.  N. 

4»  51.  P,  53 ;   Selw.  N.  P.  Bar.  k,  Feme,  UL  6tl& 

(m)  1  Sid.  346 ;   8  Keb.  387,  pi.  63  ;  1  edit.  898 ;  Com.  Dig.  Pleader,  3  K.  10  ;  see 

Ler.  140 ;  3  Mod.  180 ;  1  Salk.  119.  8  New  Rep.  407. 

(n)  8  Saqnd.  47  h. ;  Salk.  114;  8  LeT. 

'  ( 177)  But  if  the  wife  die  after  judgment,  the  judgment  rarriTes  to  the  hesband.    Stroop 

•t  ux.  V.  Swarts,  18  Serg.  6l  Rawle,  76. 
(1 78)  XewiB  ei  ax.  e.  Babcock,  18  Johni.  Rep.  443. 
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wife  najr  join  in  tre«pft8s  for  cutting  down  corn  upon  her  land,  yet  she  cannot  >•  'law* 
for  canjing  it  away  {<)•     However,  a  feme  covert  executrix  may  and  ought  to     *J^\ 
join  with  her  husband  ;  the  declaration  stating  her  interest,  and  showing  that  8*  In  oiisa 
she  sues  in  tndre  droit  («)•     And  there  are  some  cases  in  which*  though  the  ^  ''^^'^  ^ 

produce  of  the  wife's  labor  be  the  property  of  the  husband,  yet  in  respect  of 
her  being  the  meritorious  cause  of  action,  she  may  be  joined,  as  in  the  case  of 
the  dippers  at  Tunbridge  Wells  (or). 

In  r€(d  actions  for  the  recovery  of  the  land  of  the  wife,  and  in  a  writ  of  ^i^  i^m- 
waste  thereto,  the  husband  and  wife  must  join  (i^).  But  where  the  action  ^^^^ 
is  merely  for  the  recovery  of  damages  to  the  land  or  other  real  property  of  the 
wife  during  the  coverture^;  or  for  a  iari^  which  prejudices  a  remedy  by  hus- 
band and  wife,  as  in  the  case  of  quare  impediif  a  rescue,  &c.  the  husband  may 
sue  alone  (z),  or  the  wife  may  be  joined  (a)  ;  her  interest  in  the  land  being 
stated  in  the  declaration.  But  a  demand  for  removal  of  personal  proper^,  as 
com  Cf  grass  when  severed  from  the  land,  ought  not,  in  the  latter  case,  to  be 
included,  because,  as  we  have  seen,  the  entire  interest  in  personalty  is  vested 
in  the  husband  (fc)  (179). 

*If  the  huiband  survive^  he  may  maintain  an  action  of  trespass,  &c.  for  any   f  «50  1 
injury  in  regard  to  the  person  or  property  of  the  wife,  for  which  he  mighi  have 
sued  alone  during  the  coverture.     Thus,  he  might  maintain  an  action  after  hi* 
wife's  death  for  any  battery  or  personal  tori  to  her,  which  occasioned  him  par* 
ticnlar  injucy ;    as  the  loss  of  her  society  and  assistance  in  his  domestic 
aSura ;  or  a  pecuniary  expense  (e) ;  or  for  any  injury  to  the  land  of  the  wife 
iHwn  living  (d).    If  the  wife  die  pending  an  action  by  her  husband  and  her- 
self for  any  i^  eonunitted  either  before  or  during  coverture,  and  to  which 
action  she  is  a  necessary  party,  the  suit  will  abate  (e). 

If  the  wtft  survive,  any  action  for  a  tort  committed  to  her  personally,  or  to 
her  goods  or  real  property  before  marriage,  or  to  her  personal  or  real  property 
during  coverture,  will  survive  to  her  (/} ;  and  she  may  include  in  the  declara- 
tion in  such  action  counts  for  wrongs  committed  after  her  husband's  death  (g)^ 


The  am»equen€e$  of  a  mistake  in  the  proper  parties  in  the  case  of  husband 
and  wife,  may  be  collected  from  the  preceding  observations,  and  seem  to  be  mt^ojn 
nearly  the  same  in  actions  in  form  ex  delicto  as  in  those  ex  contractu  (A).     If  ^er  im 
the  wife  be  improperly  joined  in  the  action,  and  the  objection  appear  from  the 
declaration,  the  defendant  may  in  general  demur,  move  in  arrest  of  judgment, 

(0  t  Wilfl.  4S4 ;  Cro.  Btiz.  1S3 ;  Sallcl  19.  (•)  Com.  Dig.  Bar.  k  Feme,  X. ;  9  Wik. 

(«)  Salk.  114  ;  W«iicw.  Exec.  907  ;  Bro.  4S3,  434  ;  S  Bia.  R«p.  1236;  Ctfo.Car.418, 

Bitr.  9l  Feme,  pi.  85.    Boom  v.  Mattaire,  437 ;    Com*  Dig.  Bar.  k.  Fame,  Y.  X.  ^ 

aaCc,  note  («>  Pleader,  8  A.  1. 

(«)  %  Wits.  414,  4S4 ;  Com.  Dig.  Bar.  k.  (b)  Ante,  69,  83 ;  1  Balk.  119,  note  (6). 

Feme  X. ;  mnU,  75.  (e)  ^nle,  83. 

(y)'l  Bulst.  81 ;  7  H.  4,  15  a. ;  3  H.  6,  (<i)  Com.  Dig.  Bar.  k.  Feme,  Z. 

53 ;  Com.  Dig.  Bar.  &  Feme,  V.    Wife  must  (e)  Freem.  885 ;  Yelr.  89 ;  4  Taunt.  884. 

join  in  an  ejeeiione  firma^  though  ejection  (/}  Rep.tempb  Hardw.398, 399;  Freem. 

after  marriage,  Ftowd.  418.  884;  Pabn.  313. 

(x)  Bro.  Bar.  9l  Ftome,  pL  18,  88^  41 ;  (g)  Palm.  313;   Com.  Dig.  Bar.  &  Feme, 

Sehr.  N.  P.  89i,  5th  ed. ;   895,  6ih  ed. ;  8  A. 

Com.  Dig.  Bar.  k  Feme,  X*  (ik)  dftOc,  37,  68 ;  3  T.  R.  631. 

(179)  Hoebnnd  and  wife  eannot  maintain  a  joint  action  fbr  a  penalty  given  liy  etatote. 
(fkmUe.)    HiU  and  wift  v.  thivte,  4  Maes.  Rep.  187. 


OF  THE  PARTIES   TO   ACTIOlfS. 


I.  riAiii*  or  support  a  writ  of  error  (t)  ;  though  we  have  seen  that  after  verdict  Ae 

""^*'  ^   mistake  may  sometimes  be  aided  by  intendment  (ik)(  180).     If  die  husband 

7.  In  caae  sue  alone  when  the  wife  ought  to  be  joined  either  in  her  own  right  or  in  auhre 

Jl[jJJ"^     droiU  he  will  b«  nonsuited  ;  for  though  in  general  the  non-joinder  of  a  party 

as  a  co-plaintiff  in  an  action  for  a  tort  can  only  be  pleaded  in  abatement ;  yet 

that  rule  only  applies  in  those  cases  in  which  the  party  suing  had  some  legal 

interest  in  his  own  right  in  the  property  affected.     A  husband  has,  indepem* 

denUy  of  hia  toife^  no  legal  interest  or  cause  of  action  whatever  for  injuries  to 

her,  or  her  propertyv  in  those  instances  in  which  it  is  necessary  to  join  her  as 

a  plaintiff  in  an  action. 
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n.  VBraii- 

DAVTS. 

Itt-Asbe- 
twen  the 
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and  wiUi 
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to  their  fto- 
Wttly. 

Tnftntfft 


Married 
women. 


♦II.  DEFENDANTS. 

In  personal  or  mixed  actions,  in  form  ex  delicto,  the  person  committing  the 
injuiy«  eidier  by  himself  or  his  agent,  is  in  general  to  be  made  the  defendant ; 
but  real  actions  can  only  be  supported  against  the  claimant  of  the  freehold  (/)• 
The  general  rule  is*  that  all  persons  are  liable  to  be  sued  for  their  own  tortUme 
aetSv  unconnected  with,  or  in  disaffirmance  of,  a  contract.  Therefore,  al* 
though  an  infani  cannot  in  general  be  sued  in  an  action  in  form  ex  contradUf 
except  for  necessaries,  he  is  liable  for  all  torte  committed  by  him,  as  for  slan- 
der, assaults,  and  batteries,  &c.  (m) ;  and  also  in  detinue  for  goods  delivered 
to  him  for  a  purpose  which  he  has  failed  to  perform,  and  which  goods  he  r^ 
fuses  to  return  (n)(181).  But  a  plaintiff  cannot  in  general,  by  changing  his 
form  of  action,  charge  an  infant  for  a  breach  of  contract ;  as  for  the  negligent 
or  immoderate  use  of  a  horse,  &c.  (o)(182) ;  nor  can  he  be  a  trespasser  by 
prior  or  subsequent  assent,  but  only  by  his  own  act  (p).  A  married  vwman 
is  liable  for  torU  actually  committed  by  her,  though  she  cannot  be  a  trespasser 


(t)  1  Balk.  114, 119  i    SBla.  Rep.  1936. 
S  Chit.  Rep.  697. 

(jk)  JInte,  37,  68 ;  Aehton's  Entr.  01. 

(0  Booth,  8,  98,  99  ;  3  Lor.  330. 

(m)  8  T.  R.  336,  337 ;   Bac.  Abr.  Infan- 


cy, H. 

(n)  I  New  Rep.  140. 

(o)  8  T.  R.  335. 

ip)  Co.  Lit.  180  b.  n.  4. 


« 


180)  Lewis  et  uz. «.  Baboock,  18  Johns.  Rep.  443. 

^181)  Per  eariam,  8  Pick.  Rep.  494.  So  an  infant  is  liable  in  trover.  Yasse  v.  Smith,  6 
Cranch,  931.  Bot  by  electing  to  bring  trover,  the  plaintiff  cannot  convert  a  case  founded 
on  contract,  and  upon  which  an  infiint  would  not  be  liaGle,  into  a  tort  so  as  to  charge  htm. 
Curtin  v.  Patton,  1 1  Sei|^.  8c  Rawle,  310.    See  Schenck  «.  Strong,  1  South.  Rep.  87. 

(189)  But  an  infiint  who  hires  a  horse  U>  go  to  a  place  agreed  on,  but  goes  to  another 
place  in  a  different  direction,  is  liable  in  trover  for  an  unlawful  conversion  of  the  horse. 
Homer  «.  Thwing,  3  Pick.  Rep.  499.  Contra  Schenck  o.  Strong,  1  South.  Rep.  87.  The 
court  of  erron  in  New  York  decided,  that  if  an  infant  having  an  horse  on  hire,  does  a 
wilful  and  positive  act,  amounting  to  an  election,  on  his  part,  to  disaffirm  the  oontract  of 
hiring,  the  owner  was  entitled  to  the  immediate  possession.  And  where  an  infant  drove 
a  mare,  which  be  had  on  hire,  with  such  violence,  as  that  she  died  of  his  cruel  treatment ; 
hdd,  that  though  case  would  not  lie,  frespott  might  be  maintained  against  him.  Campbell 
9,  Stakes,  9  Wend.  R.  137.  Independent  of  this  contract  of  hiring,  trespass  would  be  the 
proper  remedy.  If  the  plaintiff  orders  in  case,  he  affinns  the  contract  of  hiring,  and  the 
plea  of  infancy  is  a  gooa  defence  to  such  an  action ;  for  he  cannot  affirm  the  contract, 
and  at  the  same  time,  by  alleging  a  tortious  breach  thereof,  deprive  the  defendant  of  his 
plea  of  infancy,  ib. 


IN  FORM  EX  mUCTO«--^D£fKIf DARTS.  87' 

hf  prior  <ir  oubBogomiit  asa^it  (g).    And  althoagh  a  luMik  k  not  pnttMliaMe  "•  »«•««• 
criMimJIjt  ke  is  liable  to  a  civil  action  for  any  tcrt  he  maj  conunit  (r)(163).    ,    °^''^'* 

l.WhoIia. 

Wi&  regaid  to  ths  liability  of  cotporo^ionf,  it  is  a  dear  general  rule  that  ^' 
they  are  liable  to  be  sned  as  soch  in  case  or  trover  for  any  torts  they  may  Corpora- 
caose  to  be  committed  («)(184).    It  has  been  laid  down  that  a  corporation  tions. 
cannot  be  sued  in  its  corporate  capacity  in  trespass  (t) ;  but  this  position  qK 
pears  to  be  incorrect,  for  although  a  corporation  cannot,  as  a  corporate  body, 
aetoaDy  csommit  a  trespass,  yet  they  may  order  it  to  be  done,  and  ou^t  there- 
fore to  be  responsible  for  the  consequences  («)•    In  these  cases  it  is  often 
very  mnterial  to  fix  the  corporation  with  liability,  and  to  be  entitled  to  redress 
from  die  corporate  funds,  rather  than  to  be  driven  to  a  remedy  against  servants 
of  the  corporation.    It  seems  that  a  corporation  may  be  sued  for  a  false  re* 
tiim(x). 

*The  t9ihabiianl8  of  a  cotnify  are  not  a  corporation,  and  therefore  cannotbe  [  *S8  ] 
soed  by  tbit  description  for  an  injury  occasioned  by  the  neglect  lo  build  m 
pid>li6  bridge,  or  for  any  other  injury  arising  from  the  nef^ect  of  the  county  at 
large  (9). 

It  ii  a  general  rule  tfiat  corporations  and  incorporated  companies  may  be  Compa- 
sned  in  that  character,  for  damages  arisiog  from  the  breach  by  them  of  a  duty  "^^ 
impooed  upon  them  by  law  (185).     An  individual  who  has  suffered  loss  in 
conseqaence  of  the  decay  of  sea  walls,  which  a  corporation  is  dkreded  to  r»- 
pur,  under  ttie  terms  of  a  grant  from  the  crown,  conveying  a  borough,  and 
pier  or  quay,  with  tolls,  to  the  corporation,  may  sue  the  corporation  for  the  re«; 
eoveiy  of  damages  {z){lS6).    The  Bank  of  England  are  liable  toan  action 
it  (hey  improperly  refuse  to  transfer  stock  (a) ;  or  are  guilty  of  unreasonable 
defaiy  in  (he  passing  of  a  power  of  attorney  to  transfer  it  (6) ;  but  they  are  not 
liable  for  refusing  to  pay  dividends  due  upon  stock  if  they  have  not  received 
the  dividends  from  government  (e). 


I 


q)  Id;  fosij  91,  n.  (p).  borough. 

r)  Hob.  134 ;    S  Eut,   104  ;    B«c  Abr.        («)  Id. 

G.,  Idiot,  E. ;  %  Rol.  Ab.  547,  pi.        (y)  3  T.  R.  667 ;  tee  1 1  East,  347,  355. 


4,B.  ix)  SBing.  91. 

(s)  16  BbsC,  < ;    Smith  o.  Birmingham  (a)  5  Bing.  108. 

Qm  Lighi  Company,  1  Adol.  Si  £1.  6i6.  (A)  1  CiCr.  «t  P^  193. 

(f)  Bro.  Corporation,  pi.  43 ;    Bac.  Ab.  (c)  5  B.  &  C.  185  ;   7  D.  fc  R.  888,  S.  C: 

Tropasa,  E.  9  ;  8East,  930.  See  S.  0.  9  Bing.  993. 

(«)  See   16  East,  7,  &c.  per  Liord  Ellon- 

(183)  £x  parte  Lei^ton,  14  Mass.  R.  907.  The  institution  of  a  sait  against  a  lunatjci 
peadti^  a  pfoeeeding  m  chancery  and  after  lunacy  found  is  improper.    6  Paige  Oh.  R.  489. 

(194)  {Trespass  on  the  case  lies  against  a  corporate  aggregate  for  a  tort,  Chesnut 
Hoi  TaroD.  Co.  •.  Ratter,  4  Berg.  h.  Rawie,  6.  See  the  early  English  eases  cited  by  Ch. 
Joscios  TiLQBMAir,  in  his  opinion.  See  also  Gray  v.  The  Portland  Bank,  3  Mass.  Ren. 
SM.J  ^' 

(185)  An  aetioii  on  the  case  will  lie  against  a  corporation  for  the  neglect  of  a  oorporate 
dnty,  as,  for  not  repairing  a  creek  as  from  time  immemorial  they  had  been  used.  Mayor 
«f  Lynn  «.  Tunter,  Cowp.  86  Riddle  «.  Proprietors,  fltc  ,  7  Mass.  Rep.  169.  Townsend 
«  Siis^isehaanah  Turnpike  Company,  6  Johns.  Rep.  90.  Steele  «.  W.  Lock  Company, 
9  lohaa.  Rep.  983.  So,  it  will  lie  against  them  for  the  negligence  of  their  subordinate 
BMBts,  although  not  immediately  employed  by  them.  Matthews  e.  West  London  Water 
Worim  Company,  3  Campb.  403.  { Corporations  created  for  their  own  t>enefit  stand  on 
Ike  saBM  ground  in  this  respeet  as  indifiduals,  but  quaai  corporatione  created  by  the  legts. 
latm  for  puBrposes  of  public  polieyr  are  subjeet,  by  the  common  law,  to  an  indictment  for 
the  neglect  of  duties  enjoined  on  them,  but  are  not  liable  to  an  action  for  any  neglect  un- 
ksB  the  aecioii  be  given  by  eome  statute.    Mower  e.  Infaab.  of  LeicMter,  9  Masa.  R^ 

(191)   {  Ooalieii  T.  Co.  e.  Sean,  7  Conn.  Rep.  87. } 


^  OF    IBM  PARXttS  TO  A€TiaM9« 

Ik  »ftrcif«      ^riio  L4nidoa  Dock  Comp&oj  ia  U4bl#  in  case  for  tho  caraleMii^ea  of 

'    senrants  in  unloading  goods*  although  (he  Company  derive  no  profit  from  the 

UWhoKn-  labor  (d) ;  and  an  action  lies  against  an  incorporated  water- works  coropanj, 
if  workmen  employed  by  the  persons  contracting  with  the  coaopany  to  lay 
down  pipes  for  conducting  water  through  a  public  streett  are  guilty,  of  negli- 
gence in  peiformlng  the  work,  in  consequence  of  which  a  passenger  is  in- 
jured («)• 
Commit-         But  trostees  and  eonmiflaioners  acting  gratuitously  in  the  execution  of  acta 
truttcM      ^  parliaaieat  for  the  benefit  of  the  public,  and  entrusted  with  the  conduct  of 
under  a     public  works,  are  not  liable  in  damages  for  aa  ii^ary  occasioned  by  the  negli- 
fsace  or  nnskiifidneas  of  workmen  and  contractors  necessahly  employed  by 
tknm  in  the  executimi  of  the  works  (/)•    Upon  this  principle,  where  the  de-^ 
fendaot,  as  a  tmslee  under  a  tunipike  act«  being  authorized  to  cut  a  drain,  bad 
ordered  it  to  be  cut  in  an  improper  manner,  it  was  decided  that  he  was  not 
.  liable  for  a  resulting  injury,  as  it  appeared  that  he  acted  hanafidt  according  to 
[  *89  ]    Ae  beat  ef  his  judgment,  and  under  *the  best  advice  he  could  obtain  (g-). 
And  in  another  caise  (4),  tfan  clerk  to  commissioners  for  making  a  n>ad  under 
an  act  which  contained  a  clause  directing  actions  to  be  brought  against  such 
dark  for  acts  done  by  the  trustees,  was  bolden  not  to  be  liable  to  an  action  for 
an  injury  sustained  in  consequence  of  heaps  of  dirt  being  left  by  the  laborers 
employed  by  the  side  of  the  road,  and  no  lights  being  placed  to  enable  persons 
to  avoid  such  heaps.    And  if  a  statute  enable  trustees  to  do  an  act,  and  do 
■eit  give  eompensalion,  they  are  not  liable  for  a  consequential  injury  resulting 
to  an  individoflil  from  the  act  done  in  pursuance  of  the  statute  (i)« 

But  if  commissioners  or  trustees  under  an  act  of  parliament  order  some* 
tiling  to  be  done  which  is  not  within  the  scope  of  their  authority  (Ar) ;  or  are 
themselves  gniUy  of  negligence  in  doing  that  which  they  are  empowered  to  do ; 
or  are  gnilty  of  arbitrary,  wanton,  or  of^ressive  conduct  (/);  they  render 
themselves  liable  to  an  action,  although  they  are  not  answerable  for  the  mis* 
conduct  of  perons  they  are  obliged  to  employ  in  the  execution  of  orders  prop- 
erly given  (m).  Therefore,  an  action  was  held  to  be  maintainable  against 
commissioners  of  the  lottery,  who  were  compensated  for  their  services,  for 
dieir  negligence,  &c.  in  not  adjudging  a  prize  to  the  holder  of  a  ticket  entitled 
to  receive  it  (n).  And  persons  who  negligently  or  unskilfully  perform  work, 
or  omit  proper  precautions  in  the  course  of  the  necessary  repair  of  a  sewer^ 
under  the  authority  of  the  comimisnaners  of  teteers,  are  liable  to  an  action  for 
the  consequential  injury  sustained  by  an  individual  (o). 
Jodieial  Jji  action  cannot  be  maintained  against  a  civil  or  ecclesiastical  judge  or 

poblie  offi-  jo^^<^®  ^^  ^  peace,  nctingjudiciaUy  in  a  matter  within  the  sc<^e  of  his  juris- 
&C.     diction,  although  he  may  decide  erroneously  in  the  particular  case  ( p)  (167). 

(lO  4  Caropb.  78.  (m)  9  Bing.  159,  ftr  B68^  C.  J. ;   8  B.  & 

(e)  3  Campb.  403.    See  poii.  C.  707,  &e. 

if)  %  Bine.  150.  (n)  6  T.  R.  646;  8  Bing.  161. 

(r)  1  Marsh.  489;  6  Taunt.  89,  8.  C.  (o)  5B.aL  A.837;  I  D.  &  R.  497,8.0.; 

0ee  8  Bine.  168.  8  B.  &  C.  710,  711 ;   4  D.  6l  R.  801,  808, 

ih)  4  M.  ft  8ei.  87.    See  8  Bing.  168.  8.  C. 

({)  8B.ftC.70S;    4D.&R.  l95,aC.  (p)  I  Salk.  306;   Vaorh.lSS;    18  Co. 

ik)  3  MTila.  461  ;   8  Bla.  Rep.  984 ;    8  B.  84 ;   Ld.  Raym.  466 ;    5  T.  R.  186 ;   Sid. 

kC.7IO;  4D.6lR.  195,aC.  449;    3M.  liSeI.41U    As  lo  jwlMta  in 

0  8  B.  6l  C.  707,  id,  fte.  geaeral,  ^oal,  '*  Treepaaa." 

(187)  Vide  Yates  •.  Lanaing,  5  Jobna.  Rep.  888.  S.  C.    9  Johns.  Rep.  395.    Brim  v. 
Waidwell,  10  Mass.  Rep.  356.    Phelps  e.  Sill,  1  Day,  315.    The  foUowiag  addKonal 
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Ifor  can  tn  action  be  BMiDtained  against  a  juryman  (f ),  or  the  attoraej-gen*  »•  i^crtv* 


NTI. 


eral  (r),  or  a  superior  military  or  naval  ofiicer  (•),  for  an  act  ^one  in  tbe  exe* 

cution  of  bis  office,  and  within  tbe  purview  of  his  geneml  antboritj.     And   J-  Who 

commissionera  of  bankrupts  are  not  liable  to  an  action  of  ire$pa8$  for  oommit-        *' 


ting  a  person  who  does  not  answer  U  ihdr  $aii$faeium  when  exammed  before 
them  touching  the  bankrupt's  estate  and  efiects  (()• 

But  if  a  public  officer  have  no  jurisdiction  whatever  over  the  subject-matter,  ^ 

and  his  proceedings  are  altogether  coram  non  judice^  he  is  responsible  («)• 
And  it  was  held,  that  if  a  justice  of  tbe  peace  acting  ministeriallj,  refbse  sa 
examinatioR  upon  tfie  Statute  of  Hue  and  Cry,  be  is  liable  to  an  action  (jr)« 
Ami  it  has  been  observed  with  regard  to  the  liability  of  ministerial  officers  not 
acting  gratuitously,  that  ^  if  a  man  take  a  reward,  whatever  may  be  tiie  nature 
of  diat  reward,  for  the  discharge  of  a  public  duty,  that  instant  he  becomes  a 
public  officer ;  and  if  by  an  act  of  negligence,  or  any  abuse  of  his  office,  any 
individual  sustain  an  injury,  that  individual  is  entitled  to  redress  in  a  civil  ac- 
tion." {y)  But  magistrates  cannot  be  affected  as  trespassers,  if  facts  stated 
to  them  on  oath  by  a  complainant  were  such  whereof  they  bad  jurisdiction  to 
inquire,  and  aotfiing  appeared  in  answer  to  contradict  tbe  first  statement  {z). 
And  before  any  action  can  be  brought  against  a  magistrate  for  any  thing  done 
in  the  discharge  of  his  duty,  it  must  appear  that  his  attention  was  drawn  to  all 
the  facts  necessary  to  enable  him  to  form  a  judgment  as  to  the  course  he  ought 
to  have  pursued  («). 

With  regard  to  joinUienamU  and  ttniml%  in  common  of  reaUyf  the  general  Tenants  in 
rule  ai^jMars  to  be,  that  ejectment  will  lie  by  one  against  the  other  only  in  the  ooamwo. 
ease  of  an  oc/imU  ouster(&)  (188)^;  and  after  a  recovery  in  such  action,  tres- 
pass for  mesne  profits  may  be  brought  (e).     So  trespass  will  lie  where  there 
has  been  a  total  destruction  of  the  subject-matter  of  the  tenancy  in  common ;  as 
if  one  tenant  in  common  destroy  the  whole  flight  of  a  dove  cote,  or  all  the 
deer  in  their  park  {d) ;  orif  one  grub  up  a  hedge  (e),  or  destroy  a  wall  (/), 
holden  in  common.     But  iA  he  wall,  being  old,  be  pulled  down  by  one  ^n-    [  *91  ] 
ant  in  common  with  the  intention  of  rebuilding  it,  and  a  new  wall  be  accord- 
ingly erected,  this  is  not  such  a  total  destruction  of  the  wall  as  will  enable  his 


J 


[q)  1  T.  R.  S13,  514,  535.  (s)  8  East,  IIX 

[r)  1  T.  R.  514,  535.  (a)  3  Bing.  78. 

(f)  IT.  R.  493,  550,  794 ;  4  Taunt.  67 ;  {h)  See  Salk.  t86 :    1  East,  568 ;  Adams 

a  C.  ft  P.  146.  Ott  Ejeeunent,  td  wkL  58,  53^  9t^  89. 

(I)  1  B.  k  C.   163  ;    3  D.  &  R.  353,  8.  C.  (c)  3  WUs.  118. 

See  Edeo,  9d  edit.  97,  9&  (<Q  Com.  Dig.  Estates,  K.  8 ;  8  B.  ft  €• 

(ti)  3  M.  ft  Scl.  495  ;    t  B.  ft  C.   163 ;   9  168 ;  9  Man.  ft  Ry.  879,  S.  C. 

P.  ft  R.  350,  S.  C.  (0  Oow,  901.  As  to  the  property  in  trees 

(x)  1  Leon.  383>    The  Statute  of  Hue  growing  in  a  hedge  difiding  two  estates,  I 

and  Cry  was  repealed  by  7  ft  8  Geo.  4,  c.  M.  ft  M.  1 1%, 

87,  aad  other  proTisioos  suhstituted  by  chap.  (JY  5  Tauou  80 ;  8  B.  ft  C.  957 :  9  Man. 

91.  ft  Ry.  967,8.0. 

(y)  Per  Best,  C.  J.,  5  Bing.  108. 


were  here  eited  by  Day  in  the  former  edition ;  Book  of  Assize,  97  Ed.  3.  p|.  18 
91  Ed.  3.  Hil.   pi.  16.    9  Hen.  6.    60  pi.  8.    9  Ed.  4.  3.  pi.  10.     91   Ed.  4.  67.   pi.  49J 
BtandC  P.  C.    173.    Airev.  Sedgwick,  9  Ro.  Rep.  199.    Hammonds.  Howell,  1  Mod* 
184b  a  C.    9  Mod.  818.    Miller  0.  Searle  ii  oi.,  9  Bla.  Rep.   1 145.    Mostyn  v.  FabrigaL 
Oowpu  178.    Vide  Brodie  •.  Rutledge,  8  Bay,  69.  ^  ^ 

(188)  {  Erwin  e.  Qhnstead,  7  Cow.  Rep.  880.  So  be  may  though  there  has  been  no 
seteel  auBler  proTed.  Per  Sriwcva,  C.  J.,  Shepherd  9.  Ryers,  15  Johns.  Rep.  501.  Sea 
the  ceees  cited  in  note  (s)  by  the  Reporter. } 
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11.  ssuBif.  oo*tenant  to  maintain  tipespaas  (g).    And  in  other  caaea  where  there  has  not 

been  a  total  deatruction  of  the  aubject-matter  of  the  tenancy  in  common,  but 

'•  ^i>o    onlj  a  partial  injory  to  it,  waste,  or  an  action  upon  the  caae,  will  lie  bj  one 
tenant  in  common  against  die  other ;  as  if  one  tenant  in  common  of  a  wood 


or  piscary  does  waste  against  the  will  of  the  odier,  he  shall  have  waste ;  or  at 
one  corrupt  the  water,  the  other  shall  have  an  action  upon  the  case*  There 
are  other  cases  where  the  only  remedy  is  to  retake  the  property  (&)• 
.  With  respect  to  a  tenancy  in  common  of  a  chaiUl^  the  rule  is,  that  one  ten- 
ant in  common  cannot  sue  his  co-tenant  if  he  merely  take  the  chattel  away ; 
for  in  law  the  possession  of  one  is  the  possession  of  both,  and  each  has  equal- 
ly a  ri^t  to  take  and  retain  such  possession  (t)  (189).  But  if  one  of  the  ten- 
ants in  common  destroy  (190),  misuse,  or  spoil  the  chattel,  the  other  may 
maintain  an  action  at  law  (Xe)  (191). 

Against  a      jf^  third  person  collude  with  one  partner  in  a  firm  to  mjure  the  oAer  part- 
partner  or  ,  . 

tbini  per-  oers  in  their  joint  trade,  the  latter  may  maintain  a  joint  action  against  the  per- 
son oollud-  gon  so  colluding  (/). 

ing     Wllh  .  „  ,  1.  ^  mm  .        .  4,  • 

him.  AU  persons  who  direct  or  order  the  commission  of  a  trespass,  or  the  con- 

Who  are  version  of  personal  property,  or  assist  upon  the  occasion,  are  in  general  liable 

n^imdi  ^  pnncipals,  though  not  benefited  by  the  act  (m)  (192) ;  and  therefore  trover 
may  be  supported  against  a  person  who  illegally  makes  a  distress  or  seizes 
gpods,  though  the  same  were  taken  by  him  in  the  character  of  bailiff  for  another^ 
eras  a  custom-house  officer,  &c.  (n)(193).  And  where  several  are  concerned, 
they  may  be  jointly  sued(194),  whether  they  assented  to  the  act  before  or 
after  it  was  committed  (o),  unless  the  party  be  an  infant  or  a  feme  covert,  who, 
we  have  seen,  cannot  be  sued  in  respect  of  a  subsequent  assent  ( p) ;  and  no 
person  can  be  guilty  of  a  forcible  entry  by  such  assent  {q)m    And  it  may  ap- 

(f)  8B.fcC.857;  SM.kR.ser.S.C.  R.300;    1  B.  fc  P.  369;   2  Esp.  R.  653  ;  1 

(h)  Per  Littledale,  J.  8  a  fc  C  868 :  9  Campb.  187. 

M.  fc  R.  87a,  8.  0. ;  4  East,  117,  181 ;  Co.  (n)  Ante,  91,  n.  (m)  ;    1   Campb.  343; 

Liu  800  a ;  8  T.  R.  145 ;  8  Sauod.  47  h ;  1  post,  96. 

T.  R.  658.  (o)  8  Bla.  Rep.  1055 ;    1  Salk.  409 ;  8 

[0  Id.  ibU.  RoL  1,  7,  555  ;    Com.  Dig.  Trespass,  C.  1 ; 

1[)  Id.  iHd.  Co.  Lit.  180  b.  n.  4 ;    Cowp.  478;  3  Wils. 

[l)  Longman  and  others  v.  Pole  and  oth-  377 ;  Lane,  90. 

ers,  1  Mood.  &  Mai.  883.  (p)  Co.  Lit.  180  b.  note  4 ;  toUe,  87. 

(m)  8  Saund.  47  i ;   Bui.  N.  P.  41 ;  6  T.  (q)  Id.  ibid. 

(189)  {Cowan  at al.  v.  Buyers,  Cooke*a  Rep.  53.  8  Caines'  Rep.  167.  Oriatt  «. 
Saee,  7  Conn.  Rep.  95. } 

(190)  {  8  Caines*  Rep.  167.  See  Lowthorp  v.  Smith,  1  Hayw.  Rep.  855.  }  Vido 
Webb  0.  Danforth,  1  Day,  301.    Litt.  sec.  383. 

(191)  Vide  St.  John  v.  Standring,  8  Johns.  Rep.  468.  So,  if  one  oo-tenant  sell  the 
thina  boUen  in  common,  the  other  may  bring  troTer  against  him.  Wilson  and  Oibbs  «. 
Reed,  3  Johns.  Rep.  175.  {  Thompson  «.  Cook,  8  South.  Rep.  580. }  Heath  v.  Hub- 
bard, 4  East,  1 10.    BemUe  ceeUrm,    One  tenant  in  common  may  cooTeri  the  diattel  to  its 

fenerat  and  profitable  use,  although  it  change  the  form  of  the  substance,  as  wheat  into 
our,  a  whale  into  oil,  &c  without  subjecting  himself  to  an  action  by  the  other.  Fen- 
nings  V.  Lord  GrenfiUe,  1  Taunt.  841.  One  tenant  in  common  of  real  property  cannot 
sue  the  other  to  recover  possession  of  the  documents  relative  to  their  joint  estate.  Clowes 
Vm  Hawley,  18  Johns.  Rep.  484.  {  But  he  may  sustain  an  action  on  the  case  against  him 
for  destroying  them.  Dsjoiels  v.  Daniels,  7  Mass.  Rep.  10 ;  and  for  negligence,  in  conse- 
quence of  which  a  mill  of  which  they  were  setKd  m  common  was  burned.  Chelsey  a. 
Thompson,  3  New  Hampshire  Rep.  1.  } 

198)  Vide  Thorp  9.  Burling,  U  Johns.  Rep.  885. 

193)  Vide  Hoyt «.  Oelston  and  Schenek,  13  Johns,  R^p.  141. 

!l94)  Vide  Bishop  v.  Ely,  9  Johns.  Rep.  894.    Thorp  v.  Buriing,  11  Johns.  Rep.  885^ 
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pear  unneceBaary  to  saj,  that  if  a  person  does  not  assist  in  a  trespass  either  i>*  Da'ax- 

in  word  or  deed  he  is  not  liable,  though  it  may  have  been  done  by  a  person      * 

aasumiog  to  act  on  his  behalf  (r).     Nor  can  a  pound-keeper  be  sued   merely  1>  Who  li- 
for  receiving  in  the  pound  a  distress   illegally  taken  («).     If,  however,  a  per-       ^  ^ 
800  sue  out  execution,  and  give  a  *bond  of  indemnity  to  the  sheriff  to  induce     [  *^^  ] 
him  to  sell  the  goods  of  another,  this  is  a  sufficient  interference  to  subject  him 
to  an  action  {i)  ;  so  if  he  be  in  company  with  the  sheriff's  officer  at  the  time  ; 

of  the  execution  (tt)  ;  or  he  adopt  his  acts  by  receiving  the  goods  or  mon-  7 

ey  {x) ;  but  the  mere  act  of  making  an  inventory  or  drawing  a  notice  of  dis- 
tress by  a  stranger,  is  not  such  an  interference  as  will  subject  him  to  an  ac- 
tion (y).  Although  trespass  may  be  supported  against  a  sheriff  for  the  act 
of  his  bailiff  in  taking  the  goods  of  A.  under  an  execution  against  B.  (z),  it 
cannot  be  brought  against  the  plaintiff  in  the  action,  unless  he  actually  inter- 
fered or  assented  to  the  levy  (n).  And  in  general  where  goods  are  sold  un- 
der the  authority  of  a  sheriff  in  the  exercise  of  his  official  duty,  he  is  the  proper 
pirty  to  be  made  defendant  in  an  action  by  the  owner  for  selling  his  goods, 
and  a  bona  fide  purchaser  without  notice  at  the  sale  cannot  be  sued  {b) ;  but 
tiie  purchaser  of  the  goods  of  B.  illegally  taken  by  the  sheriff  under  an 
execution  against  C.  is  liable  to  be  sued  in  trover  by  B. ;  because  in  that 
case  the  seizure  and  sale  are  wholly  unauthorized  by  the  writ  (c). 

In  some  cases  a  party  may  be  liable  to  be  sued  for  a  <oW,  though  in  fact 
he  neither  committed  the  act,  nor  assented  to  the  commission  of  it  Thus  a 
waiter  or  frincipcU  is  liable  to  be  sued  for  injuries  occasioned  by  the  neg^ 
ligmct  or  luuhilfultuss  of  his  servant  or  agent  whilst  in  the  course  of  his  em- 
ploy (195),  though  the  act  was  obviously  tortious  (196)  ;  as  if  he  laid  lime  in 
the  street  without  any  direction  for  that  purpose  from  the  principal  {d) ; 
so  for  the  negligent  driving  of  a  carriage  (197)  or  navigating  a  ship  (e)  (198), 

(r)  Timothy  v.  Simpson,  6  Car.  &  P.  499.  Rep.  191 ;    Yelv.  179 ;    1  Ld.  Raym.  724. 

(i)  Cowp.  476  J    I  T.  R.  60,  62  ;    Sir  T.  But  landlord  mn'  mi«'  purchaser  of  fixtures. 

Jones,  914.     Sed  vide  3  Campb.  35.  from  tenant,  id. ;  '^2  IJ.  &.  R.  1. 

(0  BoL  N.  P.  41.  (e)  3  Stark.  130  ;  2  D.  &  R.  1. 

K%)  IB.  &P-369.  (d)  1  East,   106;    2  Hen.  Bla.  442:    3 

(«)  1  M.  ft  Sel.  583,  599  j  Stra.  996.  Wils.  317  ;  1  Bos.  &  Pul.  404 ;  1  Bla.  Com. 

(f)  2  Esp.  Rep.  653.  431 ;    2  Lev.  172 ;   Ld.  Raym.  739:  Dyer. 

(«)  3  Wils.  309.  238 ;  3  Mod.  323.                                »      ^     » 

(a)  Id.  fbid.    See  a  quttre  ivhelher  re-  (e)  1  East,  105  j    ante,  92,  n.  (c).    But 

ceipc  of   th«  money  is  an   interference,  1  the  owner  of  a  ship  is  not  liable  for  the  neg- 

MooL  B.  L.  476 ;   1  M.  &  Sel.  583,  599.  lect  of  a  pilot  ho  was  obliged  to  take  on 

(5)  2  RoL   Ab.  556,  pL  50 ;    Bro.  Ab.  board.    6  B.  &  C.  657 ;    7  D.  &  R.  738,  S. 

Tfc^Msi,  pL  48 ;    1  M.  k  Sel.  425  ;  8  Co.  C. ;  2  Bing.  219. 

(195)  And  although  the  master  derive  no  advantage  from  the  labor  of  the  servant. 
Gihaoa  v  Ingles,  4  Campb.  72. 

(196)  Therefore  where  the  defendant  was  possessed  of  a  loaded  gun,  and  sent  a  young 
gin  to  fetch  it,  with  directions  to  another  person  to  take  the  priming  out,  which  was  ac- 
cardingly  done,  and  a  damage  occurred  to  the  plaintiff's  son,  in  consequence  of  the  girl's 
pTMenting  the  gun  at  him,  and  drawing  the  trigger,  by  which  the  gun  went  off,  it  was  held 
that  the  defendant  was  liable  to  damage  in  an  action  upon  the  case.  Dixon  v.  Bell,  5 
Mao.  It  Selw.  198.  So,  if  a  man's  servant,  in  the  ordinary  course  of  his  business,  ob- 
Unict  the  highway,  from  which  a  traveller  receives  an  injury,  the  master  is  liable.  Har- 
low «.HQmiston,  6  Cowen,  189. 

•(197)  {  So  if  one  of  three  joint  proprietors  of  a  stage  coach  be  driving  when  an  accident 
happens  in  consequence  of  his  negligence,  the  others,  though  not  present,  are  liable  in  an 
wtioo  on  the  case,  although  trespass  might  perhaps  be  maintained  against  the  one  who 
vas  driviiig,  in  which  latter  form  of  action  all  could  not  be  joined.  Morelon  v.  Harding, 
•  DowL &llyL  275.  J 

(198)  But  an  action  will  not  lie  against  the  maiiter  of  a  ship  for  negligence  of  the  pilot : 

Tot.  I.  12 
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11*  DsriN*  (even  whilst  the  servant  was  driving  out  of  the  direct  road*  and  for  his  own 
"l!IIf  *  purpose)  if)  f  or  for  a  libel  inserted  in  a  newspaper  of  which  the  defendant 
I.  Who  li-  was  the  proprietor  {g) ;  and  the  party  in  a  cause  is  liable  for  anj  irregularity 
r*q'?l  '^  ^®  *proceedings  of  his  attorney  (A),  or  his  attorney's  agent  (t).  The 
principal  is  also  liable  not  only  for  the  acts  of  those  immediately  employed  by 
him  and  by  his  steward  or  general  agent,  but  even  for  the  act  of  a  sub-agent, 
however  remote,  if  committed  in  the  course  of  his  service  (k)  ;  and  a  corpo- 
rate company,  acting  for  its  own  benefit,  are  liable  to  be  sued  for  the  negli- 
gence of  their  servants  (/).  But  a  party  is  not  liable  for  the  act  of  another, 
unless  the  latter  acted  as  his  servant  at  the  time  when  the  injury  was  commit* 
ted  (m)  ;  and  therefore  a  person  who  hires  a  post-chaise  is  not  liable  for  the 
negligence  of  the  driver,  but  the  action  must,  it  seems,  be  against  the  driver  or 
the  owner  of  the  chaise  and  horses  (n)  (199).  Where  the  owner  of  a  carriage 
hired  of  a  stable-keeper  a  pair  of  horses,  to  draw  it  for  a  day,  and  &e  owner 
of  the  horses  provided  a  driver,  through  whose  negligent  driving  an  injury  was 
done  to  a  horse  belonging  to  a  third  person,  the  Court  were  equally  divided  in 
opinion  upon  the  question,  whether  the  owner  of  the  carriage  was  liable  to 
be  sued  for  such  injury  (o)  (200).  If  a  servant  or  agent  wilfully  commit  an 
injury  to  another,  though  he  be  at  the  time  engaged  in  the  business  of  the  prin- 
cipal, yet  the  principal  is  not  in  general  liable  ;  as  if  a  servant  wilfully  drive 
his  master's  carriage  against  anodier's,  or  ride  or  beat  a  distress  taken  damage 
feasant  (p).  The  rule  was  thus  explained  in  a  recent  case  :  **  if  a  servant 
driving  a  carriage,  in  order  to  effect  some  purpose  of  his  own,  wantonly  strikes 
the  horses  of  another  person,  and  produce  the  accident,  his  master  will  not  be 
liable.  But  if  in  order  to  perform  his  master's  orders,  he  strikes,  but  injudi- 
ciously, and  in  order  to  extricate  himself  from  a  supposed  difficulty,  that  wiH 

(/)  Joel  V.  Morisen,  6  Car.  &  P.  501.  (n)  5  Esp.  Rep.  35  ;  1  B.  Ii  P.  409,  sem- 

(g)  1  6.  &  P.  409.  hU  contra  ;  and  it  would  perhaps  be  other- 

fh)  S  Ble.  Rep.  845  ;    3  Wils.  341,  368  ;  wise  if  the  party  hired  a  carriage,  but  fur- 

•n/e,  93.  nished  the  coachman  and  horses.    4  B.  & 

(i)  fi  B.  &  C.  38  ;  9  D.  &  R.  44,  S.  C.  Aid.  590. 

(&)   1  B,  &  P.  404  ;    6  T.  R.  41 1  i    4  M.  (o)  5  B.  &  C.  647  ;    8  D.  &  R.  556,  S.  C. 

Ii  SeL  S7.                                                  V  iv)  I  East,  106 ;  Rep.  temp.  Hardw.  87 ; 

(0  3  Campb.  403.    When  not,  see  4  M.  3  Wils  217  ;   1  Saik.  382  ^  %  Roi.  Ab.  553  ; 

&  Sel.  S7 ;  ante,  88.  1  Bla.  Com.  431. 

(m)  1  East,  106  ;  Rep.  temp.  Hardw.  87. 

even,  as  it  would  seem,  if  the  master  were  on  board  at  the  time  of  the  accident,  for  the 
pilot  is  master  pro  hac  vice.  Snell  and  others  v.  Rich,  1  Johns.  Rep.  305.  But  the  owner 
of  a  ship  is  in  such  case  liable,  although  the  pilot  be  appointed  by  public  authority.  Bus* 
sy  V.  Donaldson,  4  Dall.  206.  Fletcher  r.  Braddick,  2  New  Rep,  182.  The  captain  of  a 
public  vessel  is  not  liable  for  the  act  of  one  of  his  inferior  officers,  done  at  a  time  when  he 
was  not  engaged  in  the  direction  and  management  of  the  vessel,  as  such  inferior  officer  is 
not  the  servant  of  the  captain.  Nicholson  and  another  v.  Mounsey  and  Symes,  15  East's 
Rep.  38-1^ 

n99)  Bishop  V.  Ely  and  others,  9  Johns.  Rep.  294. 

(200)  {  Reported  also,  8  Dowl.  &  Ryl.  556.  The  defendant  was  held  not  liable  by 
Abbot,  C.  J.  and  Littlkdale  ;  alUer  per  Batlet  and  Holrotd,  Justices.  }  In  Bost- 
wick  r.  Champion,  Bissell,  Ewers  and  Dodge,  II  Wend.  R.  571,  where  the  defendants  run 
a  line  of  stages  from  Utica  to  Rochester,  the  route  being  divided  into  sections ;  one  see* 
tion  being  by  Dodge  ;  another  by  Ewers  and  others  ;  and  the  remainder  of  the  route  by 
Champion  and  Bissell.  The  occupant  of  each  section  furnishing  his  own  carriages  and 
horses,  hiring  drivers  and  pnying  the  expenses  of  his  own  section;  and  the  money  re- 
ceived as  the  fare  of  passengers  being  divided  among  the  parlies  in  proportion  to  the  num* 
ber  of  miles  of  the  route  run  by  each  ;  and  an  injury  happening  through  the  negUgcnee  of 
a  driver  on  one  of  the  sections  ;  it  was  helii^  thai  all  the  defendants  were  jointly  liable  io 
an  action  on  Uie  case  nt  ihc  sultof  the  party  injured. 
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be  negiigeot  and  careless  conduct,  for  which  the  master  will  be  liable,  being  »•  dkfkh- 
an  act  done  in  pursuance  of  the  servant's  employment"  (9).     So  if  a  servant    °^^"' 
take  out  his  master's  cart  at  a  time  when  it  is  not  wanted  for  the  purposes  of  t.  Who  U- 
his  master's  business,  and  drive  it  about  for  his  own  purposes,  the  master  will 
not  be  responsible  for  any  injury  arising  whilst  so  doing  (r).     Though  if  a  ser- 
¥ant«  driving  his  master's  cart  on  his  master's  business,  make  a  detour  from 
Che  direct  road  for  some  purpose  of  his  own,  his  master  will  be  answerable  in 
danuiges  for  any  injury  occasioned  by  his  careless  driving  whilst  so  out  of  hia 
road  (r). 

On  principles  of  public  policy  a  sheriff  is  liable  civilly  for  the  tortious  act,  LiabnUy 
defiuilty  extortion,  or  other  misconduct,  *whether  it  be  wilful  or  inadvertent,  ^f^^j^ 
of  his  onder-sberifT  or  bailifif,  in  the  course  of  the  execution  of  their  du-  officers. 


ties  («)  (201 V  But  if  the  wrong  complained  of  be  neither  expressly  sanction-  £  *^^  ] 
ed  bj  the  sheriff,  or  impliedly  committed  by  his  authority  ;  if  it  be  an  act  not 
within  the  scope  of  the  authority  given  ;  the  sheriff  is  nojt  responsible  (<)-. 
And  if  the  plaintiff  in  an  action,  or  an  execution  creditor,  indnce  the  bailiff  to 
depart  from  the  ordinary  course  of  his  duty  without  the  sheriff's  knowledge,  it 
is  not  competent  to  such  plaintiff  or  execution  creditor  to  fix  the  sheriff  for  the 
coDsequeaces  («)• 

The  distinctions  with  regard  to  the  liabilities  of  the  owners  of  animals  are  Liablfity 
important,  particularly  as  they  affect  the  form  of  the  action.     The  owner  of  ^^^^^f^ 
doBkostic  or  other  animals  not  naturally  inclined  to  commit  mischief,  as  dogs, 
bones,  and  oxen,  is  not  liable  for  any  injury  committed  by  them  to  the  person 
or  penooal  property ;  unless  it  can  be  shown  that  he  previously  had  notice  of 
the  animal's  mischievous  propensity  (202),  or  that  the  injury  was  attributable 
to  some  other  neglect  on  his  part ;  it  being  in  general  necessary  in  an  action 
for  an  injury  committed  by  such  animals  to  allege   and  prove  the  scienier ; 
and  thoii^h  notice  can  be  proved,  yet  the  action  must  be  case^  and  not  /r£S- 
pass  (c)(203} .  But  if  the  owner  himself  acted  illegally,  he  may  be  liable  even  as 
•  trespasser ;  as  where  a  person  in  company  with  his  dog  trespassed  in  a  close 
throogh  which  there  was  no  footpath,  and  the  dog,  without  his  concurrencei 
IdiDed  the  plaintiff's  deer  {x)  :  and  if  a  person  let  loose  or  permit  a  dangerous 

iq)  4  B.  &  Aid.  590 ;  lee  9  B.  &  C.  591  ;  fixrther  infrOf  96,  97. 

4  SA.  Ac  a.  600,  S.  a  (»)  12  Mod.  333  ;  Salk.  662  ;  Ld.  Raym. 

(r)  Joel  9.  MoricoD,  6  Car.  &  P.  501.  608,  609;    Dyer,  25,  pi.    162;    Cro.  Car. 

(»)  *  T.  R.  151,  712 ;    7  Id-  267  ;  DougL  254  ;  2  Salk.  662  ;    Bac  Ab.  Action  Case, 

40  ;    11  £ast,  25 ;   S  B.  &  C.  602  ;    3  M.  &  F. ;  Lutw.  90  ;  Peake's  Law  of  Evid.  291, 

R.  SO,  S.  C,  292.    Evidence  of  scienter,  2  Esp.  482  ;  4 

ri]  6  B.  ac  C.  739  ;  9  D.  &  R.  723,  S.  C;  Campb.  198.     The  omisBion  of  the  aver- 

6BL&  0.598;  3  M.  &  R.  7,  S.  C. ;  and  see  ment  in  the 'declaration  renders  it  bad  in 

psrther  infra^  96,   97  ;     9   Price,   237 ;    5  arrest  of  judgment,  Salk.  662  ;  2  M.  &  SeL 

Moore,  I8S;   I  R.  &  M.  310.  238. 

(«)  6  B.  &  C.  739  ;  9  D.  &  R.  723,  S.  C. ;  (*)  Burr.  2092 ;    2  Lev.   172;  1  Car.  & 

8B.&C.  598;    3  M.  &  R.  7,  &  C.  and  see  P.  119,  S.P. 


(101)  Grinnell  n.  Phillips,  1  Mass.  Rep.  530.  Campb^l  0.  Phelps,  17  Mass.  Rep.  245. 
Tide  Etazard  v.  Israel,  1  Bimi.  240.  M'Intyre  «.  Trumbull,  7  Johns.  Rep.  35.  Blake  v. 
8haw^  7  Mass.  Rep.  505.  Parrot  v.  Mumford,  2  ^sp.  Rep.  585.  White  v.  Johnson^  I 
Wash.  159.    Moore's  Adm'rs  9.  Downey  and  anotlier,  3  Hen.  and  Mun.  127.    Gorham  v» 

Gale,  7  Cowen,  739.  ,  ,        „ 

^2)  Vide  Vroomanv.  Lawyer,  13  Johns.  Rep.  339. 

(203)  What  is  sufficient  notice  to  the  owner  of  a  dog  accustomed  to  bite.  See  Smith 
%  Pelab,  Str.  1«64*    Peck  v.  Dyson,  4  Campb,  198. 
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II.  DEFKN-  animal  to  go  at  large,  and  mischief  ensue,  he  is  liable  as  a  trespasser ;  the 
'     law  in  such  cases  presuming  notice  to  the  defendant  of  the  mischievous  pro- 

1.  Who  11-  pensity  of  such  animal  (t/).  With  respect  to  animals  matistutiK  nattiroB,  as 
cows  and  sheep,  as  their  propensity  to  rove  is  notorious,  the  owner  is  bound 
r  *95  ]  at  all  events  to  confine  them  on  his  own  *iand ;  and  if  they  escape,  and  com- 
mit a  trespass  on  the  land  of  another,  unless  through  the  defect  of  fences 
which  the  latter  ought  to  repair  (204),  the  owner  is  liable  to  an  action  of  tres- 
pass (205),  though  he  had  notice  in  fact  of  such  propensity  {z).  But  for 
damage  by  animals,  &c.,  fenz  naturiz^  escaping  from  the  land  of  one  person 
to  that  of  another,  as  by  rabbits,  pigeons,  &c.  no  action  can  in  general  be 
supported ;  because  the  instant  they  escaped  from  the  land  of  the  owner  bis 
property  in  them  was  determined  (a).  And  a  person  cannot  be  liable  for  the 
act  of  cattle,  unless  he  were  the  general  owner,  or  he  actually  put  them  hilo 
the  place  where  the  injury  was  committed  (6) ;  nor  is  he  liable  for  trespass 
committed  by  his  dog  (c) ;  and  if  a  servant  or  a  stranger,  without  the  concur- 
rence of  the  owner,  chase  or  put  his  cattle  into  another's  land,  such  owner  is 
not  liable  ;  but  the  action  must  be  against  the  servant  or  stranger,  who,  as  it 
has  been  said,  gains  a  special  property  in  the  cattle  for  the  time  (d)« 

Injuries  to       ^^^  liability  to  an  action  in  respect  of  real  property  may  be  for  mutfeasance 

land.  or  malftasance^  as  for  obstructing  ancient  lights  ;  or  for  nonftMance^  as  for 

not  taking  care  of  premises,  so  as  to  prevent  the  consequence  of  a  public 
nuisance,  as  for  leaving  open  an  area  door,  or  coal  plate  (e) ;  or  for  not  repair- 
ing fences  (/),  private  ways  (g-),  or  water-courses,  &c.  (A).  In  these  cases 
the  action  should  in  general  be  against  the  party  who  did  the  act  complained 
of,  or  against  the  occupier  (t)(206) ;  and  not  against  the  owner,  if  the  premises 
were  in  the  possession  of  his  tenant,  unless  he  covenanted  to  repair  (Ar)(207). 
But  if  the  owner  of  land,  having  erected  a  nuisance  thereon,  demise  the  land, 
an  action  may  be  supported  against  him,  though  out  of  possession,  for  the 
continuance  of  it;  for  by  the  demise  he  affirmed  such  continuance  (/)  ;  and 

{y)  3  East,   595,   596;    12    Mod.   333;  (d)  Bro.  Ab.  Trespass,  pL  435;  2  RcL 

Lord  Raym.  1583  ;  Bac.  Ab.  Aciiun,   Case,  Ab.  553  ;   1  East,  107. 

F.  («)  3  Camp.  3S9,  403,    When  not,  see  4 

(«)  12  Mod.  335  ;  Lord  Raym.  606,  1583  ;  M.  &  Sel.  27. 

Dyer,  25,  pi.  162  ;  Vin.   Ab.  Fences,  Tres-  (/)  4  T.  R.  318. 

pass,  B.  vol.  XX.  MS.  424;  Poph.  161  ;  Sir  {g)  3  T.  R.  766. 

W.  Jones,  131  ;  Latch.  119  ;  Salk.  662.  {h)  6  Taunt.  44. 

(a)  6  Co.  104  b. ;  Cro.  Car.  387  ;   1  Burr.  (i)  4  T.  R.  318. 

259  :  Bac.  Ab.  Game ;  Cro.  Eliz.  547.  {k)   1  Hen.  Bla.  350. 

(6)  1  Saund.  27  ;   1  Car.  &  P.  119.  (0  1  Salk.  460  ;  4  T.  R.  320 ;   1  B.  &  P. 

(c)   1  Car.&P.  119.  409. 


(20 1)  Vide  Shepherd  o.  Hees,  12  Johns.  Rep.  433. 

(205)  10  Serg.  and  Rawlc,  395. 

(2Q6)  Vide  CompLon  v.  Rirh:irds,  1  Price^s  Ex.  Rep.  27.  An  aciioQ  does  not  lie  for 
earelessly  leaving  a  maple  syr^u  in  oi)c*s  unenclosed  wood,  whereby  the  plaintiff's  cow 
being  :iuffcred*tb  run  at  hirj^o,  -;i.d  having  strayed  there,  is  killed  by  drinking  iu  Bush  v. 
Brainard,  1  Cowen,  7d.  So,  where  A.  sets  fire  to  his  own  fallow  ground,  as  he  may  law- 
fully do,  which  communicates  to  unU  fires  the  wood  land  of  his  neighbor,  no  action  lies 
agamst  A.  unless  there  be  some  oeglig^nge  or  misconduct  in  him  or  his  servants.  Clark 
9,  Foot,8  J.R.  421. 

(2i7)  The  defendant  was  lessor  of  a  house  which  the  leasee  had  ceased  to  inhabit,  for 
the  purpose  of  havins:  it  ihoroug^hly  repaired,  which  was  done  at  the  expense  of  the  lessee, 
but  under  the  supeiinlendence  of  the  defendant's  lessor;  it  was  held  that  an  action  on  the 
cate  was  properly  brought  agdinst  the  lessor,  for  the  negligence  of  his  workmen,  ta  leaving 
open  (he  cellar  door,  whereby  the  plaiotlft*  in  the  night  fell  in  and  hurt  l^in^selC  I^esli^  v, 
fuuods,  4Taunt.  619. 
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evefT  oecQpier  b  liable  for  the  continuance  of  the  nuisance  on  his  land,  &c.  u,  dkpck- 

thoogh  erected  by  another,  if  he  refuse  to  remove  the  same  after  notice  (m).       ' 

When  there  are  seyeral  owners  or  persons  chargeable  as  joint-tenants  or  1*  Who  li- 
tenants  in  ^common  in  respect  of  their  real  property,  though  the  action  be     ,  \J^ , 
in  form  ex  delicioj  they  should  all  be  made  defendants,  or  the  party  who  is 
ned  alone  may  plead  in  abatement  (n). 

An  agent  or  servant,  though  acting  bona  fide  under  the  directions  and  for  Liability 
ttie  benefit  of  his  employer,  is  personally  liable  to  third  persons  for  any  tort  or  ,^^^^^1!*' 
trespass  he  may  commit  in  the  execution  of  the  orders  he  has  received  (o).  and  attor- 
If  the  master  has  not  the  right  or  power  to  do  the  act  complained  of,  he  cannot  ^^^^ 
delegate  an  authority  to  the  servant,  which  will  protect  the  latter  from  respon- 
sibtlily.     Therefore  a  servant  may  be  charged  in  trover,  although  the  act  of 
conversion  be  done  by  him  for  his  master's  benefit  (p)(208).     And  a  bailiff 
vlio  distrains  is  liable,  if  the  principal  has  no  right  of  distress  (9).     And  a 
custom-house  officer  may  be  sued  for  a  wrongful  seizure  made  by  him  in  that 
dianu:ter(r)(209).     There  is  no  injustice  in  this  doctrine  as  regards  the  ser- 
vant; for  if  the  act  were  not  manifestly  illegal,  the  indemnity  of  the  principal 
to  the  servant  against  the  consequences  is  not  illegal,  and  will,  in  many  instan- 
ces, be  implied  («)•     And  where  a  servant  received  a  bill  of  exchange,  which 
he  promised  to  the  deliverer  that  his  master  should  discount,  but  which  the  lat- 
ter refused  to  do,  and  insisted  on  retaining  ~  the  same  as  a  security  for  a  pre- 
vious debt  from  the  deliverer,  it  was  held  that  such  deliverer  might  support 
trover  a^tnst  the  servant  (/). 

But  in  order  to  sue  a  servant  in  trover,  an  actual,  not  a  constructive,  con- 
verrioo  should  be  shown  ;  and  the  servant's  reasonable  and  qualified  refusal 
to  delirer  up  the  goods  until  he  had  consulted  his  master,  and  obtained  his 
saaction,  does  not  amount  to  a  conversion  (u).  And  in  cases  in  which  a  con^ 
traeU  express  or  implied,  with  the  master,  is  the  ground  of  action,  the  servant 
seems  not  to  be  liable  for  any  mere  neglect  or  nonfeazance,  which,  as  such 
servant,  he  is  guilty  of  in  the  execution  of,  or  with  relation  to,  the  contract  (or). 
If  a  coachman  lose  a  parcel,  the  master,  not  the  coachman,  should  be  sued  ; 
and  it  seems  that  a  servant  is  not  liable  for  his  false  warranty,  or  deceit,  on 
the  sale  of  goods  by  his  master's  orders  {y). 

An  attorney  acting  bonafide^  and  professionally,  may  not  be  personally  liable 
ia  cases  where  he  does  not  exceed  ^the  line  of  his  duty.    Thus,  it  seems,  that    r  «g 
he  is  not  liable  in  case  for  a  malicious  and  unfounded  arrest  (regular  in  form), 
vhidk  may  be  considered  the  tort  of  his  client  only  (2:).     But  if  an  attorney,  \ 

(n)  Com.  Dig.  Action  Case,  Nuisance,  B.        (u)  5  B.  &  A.  247;    1  Hodges,  61  ;   1 

(»)  1  Saund.  291  ;  5  T.  R.  651  ;  post,  99.  Bing.  N.  C.  4H. 

(0)  4  M.  &  SeL  359.     What  is  considered         (x)  See  antCj  38,  39  ;  12  Mod.  488  ;  Say. 
an  interference,  which  will  subject  the  party  41 ;  Bac  Ab.  Action  on  the  Ctise,  B. 

to  an  action,  an/e,  91,  92.  (y)  Id.;    Rol.  Abr.   95,  T.;   Com.   Dig. 

if]  Id.  Action  upon  the  Case  for  Deceit,  B. ;  3  P. 

(f)  %  Rol.  Ab.  431 .  Wms.  379. 

(r)  5  Burr.  2687 ;  7  Price,  300  j  3  Wils.        (z)  1  Mod.  209.  cited  per  cur,,  3  Wils. 

146.  378,  379.    It  was  there  said  the  attorney 

(«)  8T.  R.  186;  BuL  N.  P.  U6.  was  not  liable,  although  he  knew  the  de- 

(1)  Cranch  v.  White,    1    Hodges'  Rep.    mand  was  unfounded.     Sed  quart. 
61 ;  1  Bing.  N.  C.  414,  S.  C. 

208}  {  See,  however,  Berry  v,  Vantries,  12  Serg.  &  Rawie,  89,  where  Mirea  «.  Soiebay, 
od.  Hep.  842,  was  held  to  be  law.  { 
I'M)  Vide  Uoyt  v.  Gilston,  13  Johns.  Rep.  ]4|« 
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II.  DBFKN-  by  himself  or  his  ageot,  issue  any  illegal  or  irregular  process  or  executioD  in 
DAMT9.     ^  eause,  be,  equally  with  the  client«  is  liable  as  a  trespasser  (a). 

1.  Who  li-  In  genera],  an  action  for  the  breach  of  a  duty  in  execution  of  the  office  of 
^^  sheriff  must  be  brought  against  the  high  sheriff  (2 10),  although  the  under* 
"  sheriff  or  the  bailiff  of  the  sheriff  were  the  party  actually  in  default  (6).  The 
under-sheriff,  or  bailiff,  cannot  m  general  be  sued ;  but  there  are  some  instan- 
ces of  misfeazance  and  malfeazance  ui  which  they  may  be  liable  to  the  party 
aggrieved ;  as  if  they  voluntarily  permit  an  escape,  or  are  personally  guilty  of 
extortion,  or  any  act  of  trespass  in  executing  process,  for  in  such  cases  the 
under-sheriff  or  officer  becomes  an  active  personal  wrong-doer  (c).  So  a 
sheriff  is  liable  in  trover  if  he  seize  and  sell  goods  after  an  act  of  bankruptcy, 

Sberififl.  although  unknown  to  him  and  before  fiat  (d).  But  an  action  is  not  sustainable 
against  the  sheriff  for  the  act  of  a  bailiff  in  taking  the  goods  of  a  pat  ty  under 
an  execution  of  the  County  Court  against  a  third  person,  because  there  the 
sheriff  vls  judge  of  that  Court  acted  judicially  (e),  and  a  steward  of  a  Court 
Baron  has  the  same  privilege  and  protection  (/). 

Intennedi*      It  is  a  general  rule  that  an  action  does  not  lie  against  a  stcw^ard,  manager, 

ataageou.  or  agent,  for  damage  done  by  the  negligence  of  those  employed  by  him  in  the 
service  of  his  principal,  but  the  principal,  or  those  actually  employed,  alone 
can  be  sued.  This  was  decided  in  Stone  v.  Cartwright  (g),  and  Lord  Ken* 
yon  observed,  **  that  the  action  must,  in  these  cases,  be  brought  against  the 
hand  committing  the  injury,  or  against  the  owner,  for  whom  the  act  was  done." 
The  first  principal  is  liable  on  the  ground  that  the  original  aiithority  flows  from 
him,  and  the  tort  occurs  in  the  course  of  the  execution  of  work  done  for  bis 
benefit  {h).  But  in  these  cases,  if  the  intermediate  agent  personally  interferet 
and  particularly  order  those  acts  to  be  done  from  whence  the  damage  ensues, 
he  is  responsible  (t) ;  and  it  was  therefore  held,  in  an  action  on  the  case  for 
obstructing  the  plaintifTs  lights,  that  a  clerk  who  superintended  the  erection  of 
[*9S]  the  building  by  which  they  were  darkened,  and  who  alone  directed  the  *work« 
men,  might  be  joined  as  a  co-defendant  with  the  original  contractor,  by  whom 
he  was  employed  (J). 

The  liability  of  government  and  other  public  officers  has  been  before  advert- 
ed to  {k). 

t.  With         There  are  some  torts  which  in  legal  considcrajtion  may  be  committed  by 
reference    several,  and  for  which  a  joint  action  may  be  supported  against  all  the  parties. 

th^rfen'^^      ^")  ^  ^'^*-  ^®  ;  6  B-  &  C.  38.    In  3  Esp.  (d)  Garland  r.  Carlisle,  3  Cr.  &  M.  31. 

dants           ^^'  ^^^»  ^^^  Kenyon  is  stated  to  have  («)  Tinsley  v.  Nassau,  I  Mood.  &  Malk. 

been  of  opinion,   that  an   attorney  acting  52 ;  and  see  1  Bar.  &   Cress.  256 ;  2  D.  & 

bona  fide,  and  professionally,  is  not  liable  in  R.  407,  S.  C;   and   Holroyd  ».    Breare,  8 

trespass  for  causing  a  suspected  parly  to  be  Bar.  &  Aid.  473. 

taken  on  a  warrant.  (/)  Holroyde  ©.  Breare,  2  B.  &  Aid.  47S. 

(b)  Jinte,  92,  93,  Cow  p.  403.  {g)  C  T.  R.  41 1. 

(c)  See   12   Mod.   488;    1  Mod.  209;   I  (h)  I  B.  &  P.  404 ;  3  Campb.  403. 
Salk.  18;  I  Lord  Raym.  655.    The  statutes  (i)  Per  Lawrence,  J.  6  T.  R.  413. 


against  extortion  expressly  render  liable  the        (j)  6  Moore,  47  ;  2  D.&  R.  33. 
ba  liffor  officer  comaiitting  iL  {k)  ^nle,  42,  48. 


(210)  Vide  White  v.  Johnson,  1  Wash.  Rep.  160,  161.     Annistead  «.  Marks,  1  Wash. 
Rep.  325.    For  an  injury  done  by  a  deputy  or  under-sherifiT  to  the  person  or  property  of 
another,  the  action  must  be  the  same,  whether  brought  against  the  deputy  or  the  sheriff. 
Campbell  v,  Phelps,  17  Mass.  R.  246. 
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«Thos  AJoinl  action  may  be  brought  against  several  fbr  a  malicious  prosecn-  ".  Dtrtii- 

tioo,  or  an  assault  and  battery ;  or  for  composing,  publishing  or  singing  a  li-      ' 

be](ib)(2II) ;  or  for  not  setting  out  tithe  (/) ;  or  for  keeping  a  dog  to  kill  *•  Who  to 
gaRie«  not  being  qualified  (m).  But  if  in  legal  consideration  the  act  complained  ^  <^itt^ 
afantidnot  have  been  committed  by  several  persona,  and  can  only  be  considered 
tile  tort  of  the  actual  aggressor,  or  the  distinct  tort  of  each,  a  separate  action 
against  the  actual  wrong-doer  only,  or  against  each,  must  be  brought.     There- 
fore a  joint  action  cannot  be  supported  against  two  for  verbal  slander  (n)(212)  ; 
nor  win  debt  on  a  penal  statute  lie  against  several  for  what  in  law  is  a  separate 
ofience  in  each ;  as  against  two  proctors  for  not  obtaining  and  entering  their 
certificates  (o)(213) ;  or  against  several  persons  for  bribery  (p).     In  an  action 
of  debt  to  recover  money  lost  at  play,  the  defendant  cannot  plead  a  non-join- 
der in  abatement  (9).     And  if  a  joint  action  of  trespass  be  brought  against 
several  persons,  the  plaintiff  cannot  declare  for  an  assault  and  battery  by  one, 
and  fbr  the  taking  away  of  goods  by  the  others,  because  these  trespasses  are 
of  several  natures  (r).     And  in  trover  against  several  defendants,  all  cannot 
be  found  guilty  on  the  same  count,  without  proof  of  a  joint  conversion  by 
all  (<)«.    These  rules,  however,  do  not  prevail  in  criminal  proceedings,  so  as 
necessajily  to  defeat  an  indictment  against  several  for  diStmct  offences  in  sepa-       ^'~^-  • 
rate  counts,  *though  the  Court  have  a  discretionary  power  to  quash  the  in-   [  *99  J 
dictment,  where  inconvenience  might  arise  from  the  joinder  of  many  persons 
fbr  diflcrent  offences  (/), 

If  several  persons  be  made  defendants  jointly,  where  the  tort  could  not  in  Conse- 
point  of  law  be  joint,  they  may  demur,  and  if  a  verdict  be  taken  against  all,  quences  of 
the  jadgment  may  be  arrested  or  reversed  on  a  writ  of  error  (wj  ;  but  the  ^^  ^^^ 
objection  may  be  aided  by  the  plaintifPs  taking  a  verdict  against  only  one  (x)  ;  joinder. 
or  if  several  damages  be   assessed  against  each,  by  entering  a  nolle  prosequi 
as  to  one  af^er  the  verdict  and   before  judgment  (y).     In  other  cases  (214)9 
where  in  point  of  fact  and  of  law  several  persons  might  have  been  jointly 
gtiUly  of  the  same  offence,  the  joinder  of  more  persons  than  were  liable  in  a 
personal  or  mixed  action  in  form  ex  delicto,  constitutes  no  objection  to  a  par- 

(i)  2  S&uod.  117a;  Latch.  262  ;  2  Burr.  (9)  28  MSS.  Ashhurst  Paper  Books,  833. 

985 ;  Bftc  Ab.  Actions  in  General,  C.  Serf  vidt  7  T.  R.  257. 

KD  Carih.  361  ;  2  Vin.  Ab.  70,  pi  21.  (r)  2   Saund.   I17a  j  Sty.    l/iS,    154;  3 

(«)  2  East,  573.  Esn.  Rep.  202,  204. 

(>i)  W.  ibid.  ;  2  Wils.    227  ;  Dyer,  19  a  ;  [«)   I  M.  &  Sel.  688. 

PbIid.  313;   Cro.  Jac.  647;    I  Bulst.  15;    1  (()  8  East,  46,  47;    1    Chitty  on  Crim. 

Rol.  Ab.  781  ;  2  Vio.  Ab.  64,  pi.  27.  Law,  270, 271,  Ist  edit. 

(0)  1  New  Rep.  245  ;  2  East,  574.  (u)  I  New  Rep.  245  ;  1  Saund.   117.  b, 

(p)  Griffiths  V.  Stratton  and  uihers,  judg-  n. ;  Bac.  Ab.  Actions  in  General,  C. ;  1  RoU 

■Km  in  error  in  the   House  of  Lords  from  Ab.  781  ;  Sty,  349, 

tbe  Exchequer  in  Ireland,  17th  April,  a.  d.  (x)  Id.  ibid, 

ld06.  (y)   1  Saund.  207  a. 


(211)  Vide  Thomas  v.  Rumsey,  6  Johns.  Rep.  26. 

(212)  Vide  Thomas  v.  Rumsey,  6  Johns.  Rep.  32.    {17  Mass.  Rep.  186.  } 

(213)  If  debt  qui  tarn  be  sued  against  several,  demanding  a  joint  forfeiture,  on  a  plea  of 
Kldtbttf  all  the  defendants  ought  to  be  found  indebted,  because  the  form  of  the  action  and 
plea  ii  on  a  joint  contract,  although  the  debt  arises  from  a  tort.  Burnham  c.  Webster,  5 
Mui.  Rea  270. 

(214)  An  action  of  ejectment  ^as  brought  a^fninst  five  defendants,  vrho  entered  into 
tbe  consent  rule  jointly,  and  pleaded  jointly.  They  severally  possessed  the  premises  in 
ttparaiepfuU ;  and  the  jury  having  found  each  defendant  separately  guilty  as  to  the  part 
ta  iui  possession,  and  not  guilty  as  to  the  residue,  judgment  was  rendered  accordingly, 
Jodtaon  d.  Haines  and  others  v.  Woods  and  others,  5  Johns.  Rep.  278. 
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ti.  DBFBif-  tial  recovery^  and  one  of  them  may  be  acquitted^  and  a  verdict  taken  agamstjfei 
dants.     ^YiQ  others  (jr)(216).     On  the  other  hand,  if  several  persons  jointly  commit  a  ^P 

S.  Who  to  tort,  the  plaintiff  in  general  has  his  election  to  «sue  all  or  some  of  the  parties 

be  Joined  joiQt]y^  or  one  of  them  separately  (216),  because  a  tort  is  in  its  nature  a  sepa- 
rate  act  of  each  individual  (a)*  Therefore  in  actions  in  form  tx  delicto^  as 
trespass,  trover,  or  case  for  malfeasance,  against  one  only  for  a  tort  committed 
X  by  several,  he  cannot  plead  the  non-joinder  of  the  others  in  abatement  or  in 
j^>  bar«  or  give  it  in  evidence  under  the  general  issue ;  for  a  plea  in  abatement 
can  only  be  adopted  in  those  cases  where  regularly  all  the  parties  mu$i  be 
joined,  and  not  where  the  plaintiff  mai^  join  them  all,  or  not,  at  his  election  (6). 
And  even  if  it  appear  from  the  declaration  or  other  pleadings  that  the  tort  was 
jointly  committed  by  the  defendant  and  another  person,  no  objection  can  be 
taken  (c)  (217).  This  rule  applies  only  in  actions  for  torts  strictly  uncon- 
nected with  contract ;  for  where  an  action  on  the  case  is  brought  merely  for 
the  nonfeasance  of  a  contract,  and  in  order  to  support  the  action  a  contract 
must  be  proved,  and  is  the  basis  of  the  suit,  (as  in  case  for  a  breach  of  a 
warranty  on  a  sale,  &c.)  the  joinder  of  too  many  defendants  will  be  a  ground 

r  «i00  1  ^^  nonsuit ;  *and  it  should  seem,  that  if  a  joint  contractor  be  not  included,  the 
defendant  may  plead  his  non-joinder  in  abatement ;  for  it  is  not  competent  to 
the  plaintiflT  in  such  an  instance  to  alter  or  obviate  the  rules  of  law  with  regard 
to  the  parties  to  be  sued  upon  the  contract,  merely  by  varying  the  form  of  his 
action,  where  in  substance  it  is  founded  on  the  agreement  (d).  But  it  must  ap- 
pear from  the  declaration,that  the  gist  of  the  action  is  for  a  breach  of  contract  (e). 
And  with  regard  to  carriers  and  inn-keepers,  as  their  liability  is  founded  on  the 
breach  of  an  implied  common-law  duly  in  respect  of  their  particular  capacities, 
if  they  be  sued  in  case  for  negligence,  no  valid  objection  can  be  made  in 
respect  to  the  non-joinder  of  a  party  ;  although  they  may  be  sued  in  assumpsit, 
in  which  event  the  objection  would  be  tenable  (/)•  There  is  a  settled  dis- 
tinction in  this  respect  between  mere  personal  actions  of  tort,  and  such  as 
concern  real  property;  for  if  only  one  tenant  in  common  of  realty  be  sued  in 
trespass,  trover,  or  case,  for  any  thing  respecting  the  land  held  in  common, 
as  for  not  setting  out  tithe,  &c.,  he  may  plead  the  tenancy  in  common  in  abate- 
ment {g)  (218).     And  in  an  action  of  debt  for  money  lost  at  play,  the  defendant 

(x)  3  East,  62  ;   1  M.  &   Sel.  589.     Can-  9  Price,   408,   S.  C.  ;   I    Saund.  S91  e,  and 

not  after  judgment,  Tidd'c   Prac.  9th   ed.  note(«)' 

895  ;  3  East,  S7i  ;   I  M.  &   Sel.  588 ;   Bae.  (e)  Id,  ibid.  ;  fi-New  Rep.  369  ;  6  Moore, 

Ab.   Action  of  (lui  Tarn,  D. ;  2  Rol.   Ab.  158. 

707  ;  Lane,  19,  59  ;  Cowp.  610.  (/)  3  East,  62 ;    2  Chit.  R.  I  ;  3  B.  &  B. 

(o)  6  Taunt.  29,  35,  42.  54,  171 ;  6  Moore,  141,  164,  159;  9  Price, 

(6)  Id.  ibid  ;  1  Saund.  291  d.  e ;  5  T.  R.  408,  S.  C.    But   the  declaration  must  be 

649  ;  6  Taunt.  29,  35,  42.  framed  accordingly,  6  Moore,  154;  8  Chit. 

(c)  1  Saund.  291.  Rep.  1  ;  9  Price,  408,  S.  C. 

Id)  12  East,  464;    2  Neir  Rep.  454  ;   12  (g)  1   Saund.   291  e;  6  T.  R.  651  ;  7  T. 

East,  89,  S.  C.  and  see  2  New  Rep.  365 ;  1  R.  257;    Bac.  Ab.   JoinUtenante,  K.;   2 

Wils.  281  ;  6  Moore,  141  ;  3  B.  &  B.  54  ;  East,  574. 

(215)  Vide  Lansing  v  Montgomery,  2  Johns.  Rep.  382.  Cooper  and  another  9.  South 
and  others,  4  TaunL  802.  Jackson  d.  Haines  and  others  v.  Woods  and  others,  5  Johns. 
Rep.  280,  281. 

(216)  Vide  Thomas  v.  Rumsey,  6  Johns.  Rep.  31.  Burnham  ».  Webster,  5  Mass.  Rep. 
369,  270.    Johnson  v.  Brown,  1  Wash.  Rep.  187. 

(2i7)  Vide  Rose  v.  Oliver,  2  Johns.  Rep.  365. 

(2l£)    {  Per  curiam,  4  Pick.  Rep.  308.     But  in  case  against  three  for  erecting  a  dam 
by  moans  whereof  plaintiff  *8  mills  were  obstructed,  two  of  the  defendants  pleaded  io 
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SMHT  plettd  in  abatementy  that  the  money  was  due  from  others  as  well  as  from  u*  fiavaa- 
himself;    such  action,    though  given    bj    statute,  being  founded  on  con-      * 


(k)  (219).     These  distinctions  between  the  effect  of  too  many  or  too  few  8.  Who  to 
being  made  defendants  in  actions  in  form  ex  contractu  and  in  those  q^q^i^^ 
$9  dsKeiOi  may  in  some  cases  render  it  advisabJe  to  adopt,  if  practicable,  the 
latter  fonn  of  action,  when  it  is  doubtful  who  should  be  made  the  defendants. 

Id  an  action  on  the  eoif ,  and  in  trover^  or  replevin^  if  one  of  the  defendants  Costa  now 
was  acquitted,  he  was  not  entitled  to  costs  («),  but  in  trespasi  it  was  otherwise*  ^^ner^f  to 
the  judge  certified  that  there  was  reasonable  cause  for  making  the  an  acquiu 


icquftted  person  a  defendant  (;)  (220).     And  now,  by  3  &  4  W.  4,  c.  42,  s.  ^tm^^  unl 
32«  one  of  several  defendants  acquitted  in  an  action  on  the  case,  or  for  a  tort,  less,  Itc. 
Bay  reeoTO*  his  costs- (A;) ;  and  this  constitutes  a  very  important  consideration 
in  commencing  an  action ;  and  although  it  might  be  desirable  to  include  a 
party  as  a  defendant  in  order  to  exclude  bis  evidence,  yet  unless  it  be  certain 
that  a  verdict  will  be  obtained  against  him,  it  will  be  imprudent  to  join  him  ; 
bacaoae,  if  acquitted,  he  would  probably  recover  his  costs,  and  they  may  be 
set  off  or  deducted  from  the  damages  and  costs  recovered  by  the  plaintiff 
against  another  defendant  or  defendants,  and  may  be  nearly  equal  to,  if  not 
eiceed,  the  sum  payable  to  the  plaintiff  (/).     And  it  is  now  the  course,  in  an 
action  on  the  case  or  trover  against  several  persons,  at  the  close  of  the  plain-         *- 
^^9  cow  and  evidence,  if  there  be  no  proof  against  one  of  the  defendants, 
ioiaiediately  to  acquit  him,  so  that  he  may  thereupon  instantly  be  enabled  to         */ 
give  evidence  for  die  remaining  defendants  (in).     And  as  well  before  as  since 
the  d  b  4  W.  4,  c.  42,  s.  32,  it  was  and  is  considered  improper  to  join  all  the 
parties  prasent  at  the  t  ime  of  an  irregular  distress  or  other  tort,  with  a  view 
neie//  to  exclude  evidence  (n) ;  and  the  fair  way  is  to  bring  the  action  against 
the  iaodlord,  or  at  most  against  the   landlord  and  broker,,  and  not  to  include 
the  appraisers  or  the  man  in  possession  (o) ;  and  where  a  police-man  joined 
as  a  defendant  with  others,  obtained  a  verdict,  it  was  held  that  he  was  abso* 

(k)  7  T.  R.  2S7.     Sed  qucire,  see  28  Ash-  judge  before  whom  such  cause  shall  be  tried 

barst,  J.*s  MSS.  Paper  Books,  233.  shall  certify  upon  the  record  under  bis  hnnd, 

(i)  2  Sum.  1005;  Tidd,  9th  ed.  98^.  that  there  was  a  reasonable  cause  for  tnak- 

( j)  8  li  9  W.  3y  c.  11;  Tidd*s   Prac.  9th  ing  such  perM>n  a  defendant  in  such  action, 

edit.  986.     If,  however,  all  the  defendants  (0  George  r.  Elston  and  others,  1  Bing.  N. 

jtsned  lit  pleading,  the  acquitted  defendant  O.  513;   I  Hodges,  63;  3  Dowl.  419,  S.  C. 

vas  only  entitled   to  forty  shillings  costs.  Where  in  an  action  against  three  for  an  ir« 

ld.ikid,  ;  2  M.  &  Sel.  172  ;  4  B.  &  Aid.  43,  regular  distress,   plainiiif   recovered    dam* 

700.  ages  and   cosu  iCl5  against  one,  but  the 

{k)  The  3  8t  4  W.  4,  c.  42,  s.  32,  enacts,  other  two  defendants  obtained  verdicts,  and 

that  where  several   persons  shall  be  made  theircosts  were  £37,  and  were  set  off  against 

defendants  tn  anj/  personal  action^  and  any  the  plaintiff's  claim. 

Sbeor  more  of  them  shall  have  a  nolle  pt*os«-  (m)  Child  v.  Chamberlain,  0  Car.   &   P. 

f«i  entered  as  to  him   or  them,  or  upon  the  215 ;  1  Mood.  &  R.   318,  S.  C. ;  3  Chitty's 

trial  of  aueb  action  shall  have  a  verdict  pass  Gen.  Prac.  902. 

for  him  or  them,  every  such   person   shall  (n)  Child  v.  Chamberlain,  6  Car.  &  P. 

have  judgment  for  and  recover  his  roasona-  213. 

bie  eostSy  unless  in  the  case  of  a  trial  the  (o)  PerParko,  J.,  Id.  ibid> 


abattoMni  the  death  of  the  third,  pending  the  suit ;  but  upon  demurrer  the  plea  was  held 
ill,  far  that  it  did  not  appear  by  the  pleadings  that  the  defendants  were  charged  by  rea- 
BBQ  of  their  holdini^  real  estate  as  joint-tenants  or  tenants  in  common.  Sumner  v,  Tilco- 
ton,  4  Pick.  Rep.  306.  } 

(219)  VhIs  Hill  and  wife  v.  Davis  and  others,  4  Moss.  Rep.  137.  Bumham  v,  Webster. 
i  Man.  Rap.  270. 

(210)  Ace.  Laws  N.  Y.  sees.  36.  c.  96.  s.  10.     1  R,  L.  345.      \  3  Rev.  Sut.  616.  a. 
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OF  THE  PARTIES  TO  ACTIONS. 


*  Where  separate  actions  have  been  brought  against  several  defendants  for  tlw 


n.  DKrsir.  tutely  entitled  to  costs  undfr  10  Geo.  4,  e.  44,  independently  of  die  enact* 

**1!!1''     ment  in  3  &  4  W.  4^  c.  42»  s.  82  ( p). 
«.  Who 

^oT  '  8^<n^  Act  of  trespass  committed  by  them  concurrently,  the  party  against  whom 
omiitad.  the  last  action  was  commenced  may  plead  the  pendency  of  the  iirst  in  abate- 
L  J   ment  {q)  (221).     A  recovery  against  one  of  several  parties  who  jointly  com- 

mitted a  tort,  precludes  the  plaintiff  from  proceeding  against  any  other  party 
not  included  in  such  action  (r)  (222).  Thus  in  an  action  against  one  fer  a 
battery,  or  for  taking  away  the  plaintiff's  posts,  or  destroying  grasa  in  a  fielu 
where  several  persons  are  concerned,  the  recovery  against  one  will  be  a  bai 
to  an  action  against  the  others  (a) ;  and  where  the  plaintiff  had  previooidy 
<!overed  in  an  action  against  his  servant  for  quitting  bis  service,  it  was 
that  he  could  not  also  support  an  action  against  the  persoD  for  seducing  awaj 
such  servant  (/).  In  these  cases  the  CcNirt  will  in  general  on  a  summary  mp- 
plication  stay  the  proceedings  in  the  second  action,  where  it  is  manifest  diat  the 
entire  damages  have  been  recovered  in  the  first  (ii).  But  where  the  evidence 
and  the  damages  in  the  two  actions  might  be  -different,  as  where  two  persoos 
on  different  occasions  have  published  the  same  libel,  separate  actions  maj  be 
supported  against  each  [x)  (223).  So  the  recovety  against  one  party  in  an  ac* 
tiou  for  criminal  conversation,  is  no  bar  to  an  action  against  another  par^  Ibr 
a  similar  injury  {y). 


i 


Sdly.  3.  As  in  the  case  of  a  breach  of  covenant,  so  in  that  of  torts,  the  assignee 

into  *t  of  an  estate  is  not  liable  for  an  injury  resulting  from  any  nuisance,  or  wrongs 
has  been  ful  act,  committed  thereon  before  he  came  to  the  estate  ;  but  if  he  c<mtinm& 
mt^gned^  the  nuisance  he  may  be  sued  for  such  continuance  (z).  In  some  cases  it  is 
necessary,  and  in  all  cases  it  is  judicious,  prior  to  the  commencement  ef  the 
action,  to  require  the  defendant  to  abate  the  nuisance  (a).     If  a  tenant  for 


&S. 


(p)  Humphrey  v.  Wodchoiiso  and  others,     S.  C. 


1  Bing.  N.  C.  51»6. 

(q)   I  Campb.  60,  61. 

(r)  Cro.  Jac.  74  ;  Com.  Dig.  Aciinn,  K. 
4.  L. ;  8  B.  &  P.  70,  71  ;  1  iSamid.  2U7  a  ; 
4  Taunt.  88. 


(ti)  2  P.  v^  P.  7t. 
(x)  2  B.  &  P.  69. 
(y)  1  Campb.  415. 

(z)  Com.  Dig.  Aciion  on  ihe  Casr,  Nui- 
sance. B. ;  Dyer,  320;  S  Salk.  460;   1  B.& 


(♦)  Yelv.  68 ;    2  B.  &  P.  71 ;  Bui.  N.  P.     P.  409 ;  ante,  54.  55. 
26.  (flf)  Willcs,  683;    Cro.   Jac.  655;    &  Cow 

(0  3  Burr.   1345;   1  Bia.  Rep.  387,  373,     100,  101. 


/ 


/ 


(221)  Contra  Livingston  v  Bishop,  1  Johns.  Bep.  290. 

(222)  Vide  Warden  v.  Bailey,  4  Taunt  87,  88.  ace.  Where  Lawrcncb,  J.,  says,  that 
two  8cv(ToI  actions  could  not  be  sustained  a£uii  st  st-veral  for  the  sume  act  of  imprison- 
ment.  {  And  see  Campbell  v.  Phf  Ips,  1  Pick.  Rep.  290.  (  But  in  Livingston  o.  Bishop 
and  others,  1  Jolins.  Rep.  290,  it  was  he'd  that  separate  actions  might  be  brought  agamst 
scTeral  joint  trcspatscrs,  in  eaci)  of  which  ihe  plainiifT  mijiht  proreed  to  judgment,  and 
then  should  elfct  de  melinribus  davmis^  and  i^t^ue  his  execuiion  against  one  of  the  defend* 
ants,  which  was  n  determination  of  his  election,  and  precluded  him  from  proceeding 
agninst  the  o(hrrs.  except  for  the  costs  in  their  respective  suits.  It  seems,  if  a  plaintiff 
discharije  the  action  agninst  one  tort  feazor  on  receiving  satisfaction,  that  it  is  a  di^ichai^ 
of  the  otl^crs.  Phifresne  ».  Hutchinson,  3  Taunt#  117.  {  See  Knox  v.  Work,  I  P.  A. 
Browne's  Rep.  101.  \ 

(223)  Where  B.  and  C,  printers  in  partnership,  publish  jointly  a  libel,  and  separate 
suits  are  brou:;ht  against  each,  and  a  jn<lgmen(  is  first  obtained  in  the  suit  against  CX 
'which  is  satisfied,  that  jndcmfnt  and  st^iisfaciion  may  be  pleaded  in,bar  of  the  suit  ngainu 
B.  Thomas  v,  Rumsey,  6  Johns.  Rep.  26.  In  this  case  the  doctrine  in  Livingston  v^ 
Bishop  and  oihcrs,  1  Johns.  Re)).  290,  was  confiimtd,  and  applied  to  actions  (or  libels^ 
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J9U9  erect  a  nuisance,  and  *inake  an  underlease  to  B.,  ao  action  lies  agatnat  "•  asrav- 
r  (6) ;  and  if  A.  take  the  goods  of  C,  and  B.  i 
his  action  against  A.  or  B»  at  his  electioH  (c). 


eidier  (6) ;  and  if  A»  take  the  goods  of  C,  and  B.  take  them  from  A..^  C.  may      * 


4.  At  common  lots,  upon  the  duUh  of  the   wrong-doer,  the  remedy  for  torts  4ih\j.    la 
—connected  with  contract  in  general  determines ;  and  as  the  statute  4  £dw.  ^^i^^lf 
I,  c.  7,  (d)  before  referred  to  (e),  does  not  give  any  remedy  against  personal  th«wroa^ 
fspfcsentatives,  we  shall  find  that  few  actions  in  form  ex  Micto,  and  ia  which        * 
Ika  plea  woald  be  not  guilty,  could,  before  the  3  &  4  W.  4,  c.  42,  s.  2«  b« 
aiqipoited  against  the  executor  or  administrator  of  the  party  who  committed 
Ihe  injury  (/)  (224).     Many  of  the  preceding  observations  on  the  rule  oc^te 
pwsoaa/M  «m<«r  eum  ptrsona^  in  its  relation  to  the  death  of  plaintiffs,  are 
eqjoaily  applicable  to  the  case  of  the  death  of  the  wrong-doer  (g). 

For  infuriea  to  the  person^  if  the  wrong-doer  die  before  judgment,  the  reme* 
dy  determines,  and  there  is  no  instance  of  an  action  having  been  supported 
fer  snch  iDJuries  against  his  personal  representatives  (h) ;  and  certainly  neither 
of  the  statates  afford  any  remedy.  • 

lageneial  also  no  action  in  form  ex  delicto^  as  trover  (225),  case  (226),  cnr 
trespass  (227),coQld,  before  the  3  &  4  W.  4,  c.  42,  s.  2,  be  supported  against 
an  exeeotor  for  an  injury  to  personal  property,  committed  by  his  testa- 
tor (&)  (228).     li^  however,  the  testator  converted  the  property  into  nioney« 

sustainable  against  his  executor  ;  or  if  the  property  came  in 
to  ^  possession  of  the  latter,  trover  would  be  sustainable  against  htm  ; 
but  then  ha  was  not  to  be  sued  in  the  character  of  executor,  but  as  for  his  own 
tsrtioiB  conversion  (/)•  It  is  said  that  an  action  is  sustainable  against  the  ex* 
of  a  cajcner  for  the  loss  of  goods,  but  then  the  action  should  be  framed 
U  (m).  And  an  action  of  assumpsit  might  at  common  law  be 
against  the  executor  of  an  attorney  for  unskilfulness  or  carelesa* 
in  the  conduct  of  a  cause,  or  other  professional  business  in  which  the 
testator  was  employed,  being  a  breach  of  an  express  or  implied  contract  (n). 
We  hare  seen  that  debt  may  be  supported  by  an  executor  for  an  escape  on  fi- 
nal process,  but  it  could  not  be  maintained  against  the  executor  of  a  sheriff  or 
gaoler ;  for  though  the  action  is  not  in  form  ex  delicto^  it  was  considered 
founded  on  a  tort,  namely,  the  ^negligence  and  breach  of  duty  of  the  doceas-  £  *103 '] 

0)  1  Salk.  460  ;  1  6.  &  P.  409.  (h)  Cowp.  375  ;   1  Saund.  216,  n.  ;  Com. 

(e)  Bae.  Ab.  Actions,  B.  Dig.  Administraticti,  B.  15  ;  S  M.  &  S.  408. 

{i\  4  Edw.  3,  c  7.  {k)  Cowp.  371  ;  1  Snund.  816  a ;  Com. 

'ei  wln/e,  78.  Di^-  Administration,  B.  15. 


B 


_f)  Cowp.    374,   377;    1    Saund.    216,        (0  Cowp.  371,  374 ;   1  Saund.  216  a. 
BoU  1.  (m)  2  New  Rep.  370. 

ig)  8«e  mnie^  78,  79.  (n)  3  Surk  R.  154. 

(224)  Vid<!  Franklin  «  Low  and  Swartwout,  I  Johns.  Rep.  396.  In  Virginia,  trespass  for 
tlMBoesne  profits  of  land  reco?ered  in  ejectment  aj^ainst  A.  lies  against  his  ezscutor. 
The  64  secc  ch.  104,  Rev.  Code,  is  an  extension  of  the  4ih  Edw.  III.  ch.  7,  d^  bonis  as- 
portatiff.     Lee  «.  Cooke*s  Cz.«  Gilm.  Rep.  331. 

<225)  Hench  v.  Metzer's  Ex.,  6  Serg.  k  Rawle,  272.     15  Mass.  Rep.  398. 

(226)  An  action  for  breach  of  promise  of  marriage  is  within  the  rule.  Lattimora  «w 
fijmmoflks,  13  Serg.  Bl  Rawle,  18$.    Stebbins  o.  Palmer,  I  Pick.  Rep.  71. 

(227)  Nicholson  v,  Elton,  13  Sorg.  &  Rawla,  415. 

(228)  Sed  vide  Powell  v.  Lay  ton,  2  New  Rep.  370,  where  Mansfield,  C.  J.,  seems  to 
W  of  opinion  that  casa  would  lie  against  the  executor  of  a  carrier,  the  foandation  of  the 
setioa  being  essentially  contraeL 


lOS 


or   THK    rARTIBS    TO    AC1*I01I1^ 


M.  DvrBif-  ed  sheriff  or  gaoler  (o)  (229) ;  but  where  a  sherifThftd  levied  money  under  aa 
^tm^'     ezecutioD,  and  died  before  he  had  f>aid  it  over,  his  executors  might  be  sued 

4thly. 
Death 


wr  ng- 
doer. 


either  in  debt  or  scire  faeias^  upon  his  return  of  fieri  feci,  or  by  action  of 
^^  sumpsit,  as  for  money  had  and  received  (p).  It  was  held,  that  an  action 
not  be  supported  against  an  executor  for  a  penalty  forfeited  by  the  testator  un- 
der a  penal  statute  (9) ;  and  that  debt  is  not  sustainable  against  an  executor 
for  treble  the  value  of  tithes  which  his  testator  ought  to  have  set  out  (r).  At 
common  law  no  executor  was  answerable  for  a  devastavit  by  his  testator,  on 
the  principle  that  it  is  a  personal  tort,  which  dies  with  the  person  ;  but  by  the 
statute  30  Car.  2,  c.  7,  (explained  and  made  perpetual  by  4  &  6  W.  &  M,  c. 
24,  s.  12,)  ^*  the  executors  or  administrators  of  any  executor  or  administrator, 
whether  rightful  or  of  his  own  wrong,  who  shall  waste  or  convert  to  his  own 
use  the  estate  of  his  testator  or  intestate,  shall  be  liable  and  chargeable  in  the 
same  manner  as  their  testator  or  intestate  would  have  been  if  they  had  been 
living."  (230)  So  that  since  these  statutes,  if  a  judgment  be  obtained  against 
an  executor  who  afterwards  dies,  an  action  may  be  brought  against  his  execu- 
tor or  administrator  upon  the  judgment,  suggesting  a  devastavit  by  the  first 
executor  (»)•  But  it  would  seem  that  an  executor  de  mm  totH  of  an  executor 
di  a&n  tort  cannot  be  declared  against  at  such  upon  the  statutes  (/)• 

For  injuries  to  real  property  no  action  in  form  ex  delicto  could  in  general  be 
supported  against  the  personal  representatives  of  the  wrong-doer  («}.  If,  how- 
ever, trees,  &c.  were  taken  away  and  sold  by  the  testator,  assumpsit  for  money 
had  and  received  lies  against  his  executor  (x) ;  and  the  latter  is  personally  Ka^ 
ble  in  trover  if  the  trees,  &c.  remain  in  specie,  and  the  executor  refuse  to 
restore  them  {y)  (231 ).  A  Court  of  equity  will  frequently  afford  relief  against 
r  «i04  1  die  executor  of  the  *  wrong-doer,  though  at  law  the  action  mortiur  cum  perwo^ 
na  (z) ;  and,  therefore,  where  a  tenant  for  life  cut  down  timber  and  died,  re- 
lief was  decreed  against  his  executors  in  favor  of  the  remainder-man  (a). 


(a)  Jinie,  7ft,  79;  Dyer,  322  a;  Lord 
Raym.  973  ;  Com.  Di^.  Adrainisiration,  B. 
15  :  Vin.  Ab.  Executor,  H.  a.  pi.  1,  7,  20. 

(p)  Cro.  Car.  539;  2  Show.  79,  281; 
Gilb.  Executor,  25  ;  2  Saund.  343. 

(q)  Com.  Dig.  Administration   B.  15. 

(r)  1  Sid.  88,  181,  407;  2  Keb.  502; 
1  E.  &  Y.  437,  440,  480;  2  Eaglo  on  Tithes, 
308. 

(«)  1  Saund.  219  d. 

(0  Andr.  252,  254;  2  Vent  360;  see  10 
Eait,315. 


(11)  7T.  R.  732 ;  1  Saund..  216,  n.  1 ;  2 
Saund.  252  «.  n.  7. 

(*)  3  T.  R.  549  ;  Cowp.  37S,  374. 

iy)  Cowp.  373,  374;  7  T.  R.  13;  I 
Saund  216  a. 

(z)  3  Atk.  757;  2  Yes.  560;  2  YenU 
360;  Landsdown  v.  Land^iown,  1  Madd. 
146;  5Madd.  309. 

(a)  7  T.  R.  732 ;  Lnndsdown  «.  Lands- 
down,  1  Jac  &  VV.  522 ;  Chiu  £q.  Di^. 
Waste. 


(229)  Vide  Martin  c.  Bradley.  1  Cnincs*  Rep  124.  So  an  action  will  not  lie  against 
tha  executors  of  a  sheritTfor  the  default  of  his  deputy  in  returning  process,  for  the  omis- 
sion to  return  which  an  action  is  given  by  siatute.  The  People  v.  Gibbs  et  al.,  9  Wend. 
R.  29.     Cravatb  o.  Plyinpton,  13  Mass.  R.  4*^4. 

(230)  Yide  Laws  of  N.  Y.  sess.  36.  c.  75.  s  8.  I  R.  L.  312.  2  Rev.  Stat.  447,  448,  s. 
1,  9.     The  English  statute  is  in  force  in  Pennsylvania,  Roberts*  Dig.  258.     3  Binn.  Bi4. 

(231)  In  CravAth  v.  Plympton,  13  Mass.  Rep.  45  4,  the  principle  was  staled  to  bo, 
that  where  the  deceased  b^  a  tortious  act  acquired  the  property  of  the;  plaintiff,  os  by  cut- 
ting his  trees  and  converting  ihem  t6  his  own  use,  although  trover  does  not  lie,  yet  the 
plaintiff  may  recover  the  value  of  his  trees  in  some  other  form  of  action ;  but  where  by 
the  act  complaint  d  of,  the  deceased  acquired  no  gain,  although  the  plaintiff  may  have 
suffered  grent  loss,  then  the  rule  applies,  act*o  personalis  moritur  eum  per»ofia.  The  case  of 
Cutler  and  Hay  r.  Brown's  Ex'r^,  2  Haywood,  182,  and  Ex'rs  of  Crane  v.  Crane,  4  Hal- 
tied,  173,  do  not  establish  a  different  doctrine,  nor  are  they  a*  all  at  variance  with  the 
•thtr  cases  refeired  to. 
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♦ 

There  is  an  exccptioo  to  the  common  law  rule  in  the  case  of  the  executors  of  a  n.  defbk* 
deceased  rector  or  Ticar,  &c.,  ogainst  whom,  upon  the  cuntom  of  the  realnif     ^tHI^' 
the  successor  maj  support  an  action  on  the  case  for  waste  and  dilapidations  4thly« 
psmitted  or  committed  bj  the  deceased  (6).  w^    - 

In  manj  cases  of  injury  to  perianal  or  real  property,  in  the  event  of  the  duer. 
death  of  the  torong^doer^  it  wilJ  be  essential  well  to  consider  whether  the  3  & 
4  W.  4t  c.  42,  s.  2,  does  not  afibrd  redress  against  hi*  personal  represenlO'' 
Itcc(e). 

The  Bankrupt  Act  {d)  does  not  contain  any  provision,  enabling  a  person  sibly.    In 
injured  by  any  personal  tort,  committed  by  the  bankrupt  before  his  bankrupt-  ^^*  ^*  ®^ 
ey ;  as  an  assault  or  battery  (e),  false  imprisonment,  slander  (/),  libel,  seduc-  ^, 
tioo,  criminal  conversation,  and  the  like ;  or  by  any  trespass  or  wrong  to 
Teal(g)  or  personal  property  (&)(232;,  of  which  the  bankrupt  may  be  guilty ;  « 

to  obtain  remuneration  from  the  funds  of  the  bankrupt,  which  become  vested 
IB  the  assignees  for  the  benefit  of  the  creditors.  As  a  party  thus  injured 
cannot  prove  the  damages  he  has  sustained  against  the  estate  of  the  bankrupt, 
die  only  redress  which  is  left  to  him  is  an  action  against  the  bankrupt ;  and 
this  remedy  is  not  therefore  affected  by  the  certificate  of  the  latter  (t). 

There  are  many  instances  in  which  the  law  reserves  to  a  party  the  election 
to  sue  upon  a  contract,  or  in  tort,  for  some  wrong  having  relation  to  a  contract 
express  or  implied  between  the  parties  {k).     It  is  evident  that  by  selectiug  the 
klter  form  of  proceeding,  the  advantage  which  the  defendant  might  otherwise 
deme  from  his  certificate  may  be  obviated.     Thus,  if  the  plaintiflfhaa  an  elec- 
tion to  soe  for  money  had  and  received,  or  in  trover,  he  may  maintain  the  lat- 
ter, ootvidistanding  the  bankruptcy  of  the  debtor  afler  the  debt  accrued  (/). 
And  bankruptcy  and  certificate  are  no  *bar  to  an  action  in  tort  against  a  bro-  r  «106  1 
ker  lor  selling  out  stock  contrary  to  orders  (m). 

Hie  same  rules  hold  in  the  case  of  an  insolvent  as  in  the  instance  of  a  bank-  cthlr.  In- 
rapt,  with  regard  to  a  claim  to  dtimage$  for  a  tart  committed  by  the  insolvent.  suWem'-y. 
The  Insolvent  Act  (n),  as  before  observed  (o),  only  discharges  the  party 
as  against  those  who  are  creditf^ra^  and  who  are  described  as  such  in  his  sche- 
dule. He  remains  liable  for  torts ;  and  the  discharge  has  no  operation  even 
gainst  a  claim  for  mesne  profits  accruing  before,  if  unliquidated  at  the  time 
of,  the  discharge  (p).  And  even  where  there  has  be^,  prior  to  the  petition,  a 
jadgmeat  in  an  action  for  damages,  the  Court  may  remand  the  insolvent  for  a 
period  Dot  exceeding  two  years  in  the  whole,  at  the  suit  of  the  plaintiff  in  such 
action,  provided  the  damages  were  recovered  for  criminal  conversation,  seduc- 
tioD,  breach  of  promise  of  marriage,  malicious  prosecution,  libel  or  slander,  or 

(1)4  94.  It  Ssl.   183;    Willes,  421.    But  Eden,  8d  ed.  1*29.    As  to  proof  of  dnmagM 

the  rcsMMt  given  in  Willea  are  not  satisfac*  where  there  hos  been  a  verdict  or  judgment, 

loiT.   See  I  Saund.  Sl6  a.  note  (a),  5ih  ed.  id.  131,  132,  135,  136  ;  7  B.  &  C.  436,  705. 

(t)  See  the  enactment  verbattoj,  ante,  80.  (k)  See  an(«,  60;  poMt, 

id)  6  Geo.  4,  e.  16.  (/)  6  T.  R.  695. 

(c)  3  Wib,  272.  (m)  5  Bing.  63 ;  see  Eden,  2d  edit.  130. 

(/)  iBen.  Bla.  29.  (n)  7  Gen.  4,  c.  57. 

(r)  IVogt  562;  8  T.  R.  261.  (o)  Jlnte,  63. 

(A)  «  T.  R.  695  ;  Doug  I.  167  ;  5  Bin^  63.  (;»)  3  B.  &  A.  407 ;  2  Chit.  Rep.  282. 

iO  As  to  proof  of   dttmagts  in  ^entrral, 


(23t)  }  See  Bird  v.  Clark,  3  Day's  Rep.  272.  Shoemaker  v.  Keely,  8  Dall.  213.  Som- 
«tr  a  Wilt,  4  Scrg.  Sl  Rawle,  28.  Kennedy  v.  Strong;,  10  Johns.  Rep.  289.  {  Dusar  v. 
Morgatroyd,  t  Wash.  C  C.  Rep^  13. 
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«.  BBFBH.  for  any  malicious  iiyuiy,  or  ^*  in  any  action  of  trespass  or  tort  to  the  person  or 

1 *    property  of  the  plaintiff  thereini  where  it  shall  appear  to  the  satisfaction  of  the 

6thiy.   In-  said  Court  that  (he  injury  complained  of  was  maliciafu.^\q) 
solvency, 

7ihly.  In  Actions  for  torts  committed  by  a  woman  before  her  marriage,  must  be 
the  case  of  brought  against  the  husband  and  wife  jointly  (r)  (233).  For  torts  committed 
by  the  wife  during  coverture,  as  for  slander,  assault,  &c.,  or  for  any  forfeiture 
under  a  penal  statute,  they  must  also  be  jointly  sued  («)  (234) ;  and  the  plaintiff 
cannol  in  the  same  action  proceed  also  for  slander,  assault,  or  other  tort 
committed  by  the  husband  alone  (/)  ;  nor  can  the  husband  and  wife  be  sued 
jointly  for  slander  by  both  («).  For  assaults  or  trespasses,  which  may  in 
legal  contemplation  be  committed  by  two  persons  conjointly,  and  for  which 
several  persons  may  be  jointly  sued  (x),  the  husband  und  wife  may  be  sued 
f  ^1061  j^'^^^y  for  the  joint  act  of  both  (3/).  Detinue,  it  seems,  *can  only  be  sup- 
ported against  the  husband,  if  the  detention  be  of  goods  delivered  to  the  hus- 
band and  wife  during  the  coverture  (z).  If  a  woman  convert  goods  before 
her  marriage,  or  during  it,  without  her  husband,  trover  may  be  supported 
against  her  and  her  husband  (a).  For  a  conversion  by  husband  and  wife 
Jointly,  during  coverture,  the  action  of  trover  should  perhaps  in  strictness  be 
against  him  alone  :  but  a  declaration  in  trover  against  husband  and  wife, 
charging  that  "  they  converted  the  property  to  their  oion  use*'  is  at  all  evenfs 
good  afler  verdict  (6).  A  feme  covert  can  only  be  sued  for  her  own  actual 
wrong  or  trespass,  and  cannot  become  a  trespasser  merely  by  her  previous  or 
subsequent  assent  during  coverture  (c) ;  but  she  may  be  jointly  sued  with  her 
husband  for  her  enticing  away  or  harboring  the  servant  of  another  (d).  A 
person  may  sue  husband  and  wife  jointly  for  her  libel  or  slander,  though  she 
have  committed  adultery,  and  they  live  separate,  but  have  not  been  divorced 
a  vinculo  matrimonii  {e).  In  an  action  of  trespass  against  husband  and  wife 
for  her  tort  before  coverture,  or  a  wrong  committed  by  her  alone  during  the 
coverture,  if  she  die  before  judgment,  the  suit  will  abate  ;  but  if  the  husband 
die  or  become  bankrupt,  her  liability  will  continue  (/). 
Conse-  If  the  wife  be  sued  alone  for  her  tort  before  or  aAer  marriage,  she  must  plead 

qae«ee  of  her  coverture  in  abatement,  and  cannot  otherwise  take  advantage  of  it  (g) ; 
but  if  the  husband  and  wife  be  sued  jointly  for  torts  of  which  they  could  not 
in  law  be  jointly  guilty^as  for  slander  by  both,  if  the  objection  appear  on  the 
face  of  the  declaration  the  defendant  may  demur,  move  in  arrest  of  judgment, 
or  support  a  writ  of  error  (A). 

(9)  7  Geo.  4,  c   57,  a.  49.  Bar.  &  Feme,  Y. 

ir)  Bac.  Ab.  Bar.  &  Feme,  L. ;  Co.  LiU  (a)   1  Leon.   312;    Yelr.    165;  Sclw.  N. 

S51  b.;  Com.  Dig.  Bar.  k  Feme,  Y.  P.  Bar.  &  Feme. 

{»)  Id.  ibid  ;     I    Hawk.  P.  C  3,  4i   Bac.  (b)  3  B.  &  Aid.  035  ;  see  Com.  Dig.  Bar. 

Ab.  Bar.  &  Feme,  L.                      *  &  Feme,  Y. ;  Rnd  Pleader,  «  A.  «. 

(0  «  WiJs.    ««7 ;     Dyer,    19  a.   pi.    1 12  ;  (e)  2  Wils. 227;  Co.  LiL  180  b.  n.  4;  357  b. 

Com.  Dig.  Bar.  &  Feme,  Y.  (i/)  2  Lev.  63. 

(u)  liL  ibid. ;  Bac  Ab.  Bar.  &  Feme,  L.  («)  Bead  e.  Briscoe  and  Wife,  C.  P.  Mon- 

(xS  Seeattfe,  96.  day,   llih  February,    1833,   before  Tindal, 

Of)  I  Vent.  93  ;  3   B.  &  Aid.  685,  687  ;  C.  J-  and  special  jury. 

Com.  Dig.  Pleader,  2  A.  2.  (/)  Rep.  temp.  Hard.  399  ;  Cullen,  392. 

(2)  1  Leon.  312;  Bac.  Ab.  Detinue;  2  (g)  .^nfe,  68. 

BttlsL  308  ;    3  B.  &  Aid.  689  ;    Com.  Dig.        (h)  2  Wits.  227  ;    Dyer,  19  a. 



(933)  So  an  action  for  slander  by  the  wife  dum  aota  will  lie  against  husband  and  wife. 
Hank  and  wife  v.  Harman  and  wife,  5  Binn.  43. 

(S34)  {  The  husband  was  sued  alone  in  Hasbrouck  9.  Weaver,  10  Johns.  Rep.  247, 
and  ths  judgment  was  affirmed  by  the  Supreme  Court.  { 


[**07  1 


♦CHAPTER  11. 


Of  the  Forms  of  Actions, 


It  was  a  general  rule  or  maxim  of  law,  that  the  sanction  of  the  king's  origi*    m  eriu 
nal  writ,  issued  out  of  Chancery »  was   an  essential  preliminary  form   to  the      **ai- 
institution  of  a  suit  in  the  Common  Law  Courts,     ^on  potest  quis  sine  breti 
agere  (a) ;  this  was  the  prevailing  doctrine.     The  practice  of  proceeding  by 
biU  without  tho  original  writ  from  Chancery,  in  personal  actions  and  in  eject- 
ment, formed  an  exception  to  the  rule.     The  practice  of  com'mencing  an 
action  by  bill  only  obtained  in  each  of  the  superior  Courts  in  the  case  of 
certain  persons,  privileged  in  regard  to  their  official  characters,  or  as  officers 
of  the  Courts,  to  be  sued  as  being  already  present  in  Court.     And  in  tt« 
King's  Bench  and  Exchequer  the  proceedings  by  bill  in  other  cases  was  in- 
troduced by  fictions,  and  aAerwards  sanctioned  and  legalized  by  u.^age.     But 
the  great  variety  of  writs  and  bills  led  to  so  much  intricacy  and  confusion,  thatt 
as  regards  personal  actions,  the  former  writs^  bills^  and  proceeding  were 
abolished,  and  the  present  writs  of  summon*;,  capias,  and  detainer  were  intro-i 
duced  by  2  W.  4,  c.  39,  and  which  writs  now  do  not,  as  formerly,  set  out  the 
whole  form  and  cause  of  action,  but  are  only  adopted  as  modes  of  bringing 
the  defendant  into  Court,  and  then,  and  not  before,  the  declaration^  stating  the 
full  form  and  cause  of  action,  is  delivered. 

But  although  it  is  no  longer  necessary,  as  formerly,  to  state  the  wfwle  cause 
of  action  and  form  of  complaint  in  the  writ,  yet  it  is  still  necessary  for  the 
practitioner,  before  he  issues  any  process  under  the  Uniformity  of  Process 
Act,  2  W.  4,  c.  39,  to  decide  on  the  proper  form  of  action  to  be  adopted,  and 
to  state  it,  though  very  concisely,  in  the  writ,  as  by  requiring  the  defendant  to 
answer,  "  in  an  action  vpon  promises"  or,  ♦*  in  an  action  of  debt,"  or  **  iu  sok 
acUnn  of  covenant^"  or  *'*in  an  action  of  trespass  on  the  case,"  &c.,  and  which 
form  of  action  must  afterwards  be  adherecf  to  in  the  declaration,  or  the  latter 
may  be  set  aside  for  irregularity.  Plence  it  is  necessary  for  every  practitioner 
to  have  a  catmpeteni  knowledge  of  every  form  of  action,  and  its  application^  be* 
fore  he  even  commences  the  action.  In  this  chapter  we  will  give  the  forms 
of  action  full  consideration. 

In  considering  the /arm*  of  action,  it  was  always  important  to  advert  to  the  Origin  of 
general   principle  that  the  original  writ,  issued  from  the   Chancery,  was  the  ***•  difler^ 
foundation  of  the  suit,  and   essential  to  give   the  Court  of  Common  Law  of  actioiu 
authority  to  entertain  it.     The  writ,  whether  actually  or  presumptively  issued, 
bad  a  double  purpose  and  object.     It  gave  the  Court  in  which  the  defendant 
was  directed  to  appear  cognizance  of  the  suit,  and  it  enjoined  or  enforced  his 

(a)  BracL  4 13  b  ;  3  Bi  i.  Com.  273  ;  Gilb,    the  foundation  of  a  suit,  seo  StepUeo,  2d  ed« 
UU.  C,    P.  2  ;  ?iieph.  on    PU  2d  ed.  5,  6.     Appendix,  ii.  n.  (>). 
As  lo^he  origin  of  ilic  issuing  of  urits  as 


107  a  or  thk  forms  of  actioits 

iw  oKN-  appearance.  With  these  views,  the  fonn  and  nature  of  the  intended  suit,  and 
the  ground  of  complaint,  were  formerly  yk/Zy  or  tpecificaHy  shown  in  the  ttriL 
The  original  writ,  from  the  most  ancient  times,  defined  and  detet'mined  conciat" 
Ixf  the  form  of  the  action  (b).  At  a  very  early  period,  specific  forms  of  action 
were  provided  for  such  injuries  as  had  then  most  usually  occurred ;  and 
[  *108  ]  Bracton  ^observing  on  the  original  writs  on  which  our  actions  were 
founded,  declared  them  to  be  fixed  and  immutable,  unless  by  authority  of 
parliament  (c).  These  ancient  forms,  which  had  from  time  to  time  been  col- 
lected- and  preserved  in  Chancery,  in  a  book  called  Tiie  Renter  of  WriU^ 
were,  in  (he  reign  of  Henry  the  eighth,  first  printed  and  published  in  the  bo<^ 
termed  Regislrum  Brevium  (d), 
Eniict-  ^1  common  law  also,  though  no  form  could  be  found  in  the  Register,  adapt- 

9tai.VVesi.  ^d  to  the  nature  of  the  plaintiff's  case,  yet  he  was  at  liberty  to  bring  a  special 
t,  4*1111  tti  action  on  his  own  ca$e,  and  writs  were  framed  accordingly,  which  were  termed 
ries  Arise,  magiitralia  (e)  ;  but  as  the  officers  of  the  Court  of  Chancery,  whose  duty  it 
new  writs  was  to  frame  the  writs  for  the  solicitor,  were  found  reluctant  in  new  cases  to 
^4,  frame  the  proper  remedy,  or  doubted  their  authority  to  do  so  (/),  the  legisla- 

ture thought  fit  to  enforce  the  duty  to  issue  a  proper  writ ;  and  it  was  enacted 
by  Statute  Westminster  2d(^),  *^that  if  it  shall  fortune  in  the  Chancery,  that 
in  one  case  a  writ  is  found,  and  in  like  case  {consimili  casu)  falling  under  like 
law,  (t.  e.  principle),  and  requiring  like  remedy,  is  found  none,  the  clerks  of 
the  Chancery  shall  agree  in  making  the  writ,  or  adjourn  the  plaintiflfs  until  the 
next  Parliament,  and  that  the  cases  be  written  in  which  they  cannot  agree,  and 
that  they  shall  refer  such  cases  (^),  (or  complaint)  until  the  next  Parliament ; 
and  by  consent  of  men  learned  in  the  law,  a  writ  shall  be  made,  lest  it  inigfa| 
happen  ufler  that  the  Court  should  long  time  fail  to  minister  justice  unto  com- 
plainants." (235)     To  this  statute  the  copious  production  of  new  forms  of 
writs,  and  the  great  encouragement  and  frequency  of  actions  on  the  case  so 
infinitely  various  is  to  be  attributed  (i). 
The  cir-        Notwithstanding  these  provisions,  it  was  once  thought  that  the  circumstance 
cumstance  of  an  action  being  of  the  first  impression,  *and  unprecedented,  constituted  a 
dy  being*  conclusive  objection  against  it ;  and  it  is  observable,  that  the  Statute  West- 
new    in     minster  2d,  does  not  recognize  or  confer  any  right  to  frame  writs  in  cases 

coneluftive  *»'*»^'3f  ^^  (^)  >  *'  merely  gives  or  enforces  the  power  to  frame  new  writs 
IIS  toiuin- 

admissibiU       (&)  It  may  also  be  observed  of  the  bill  there  are  many  writs  in  the  Register  not 

iLy.              actually  filed  or  exhibited,  or  presumed  to  accordant  to  law,  R.  103,  as  trespass  per 

r  *109  1  be  so,  instead  of  the  proceeding  by  original,  baron  and  fem«,  for  assaulting  the  wife,  and 

that  it  always  disclosed  and  gave  fully  the  taking  the  goods  of  the  husband,  2  Salk. 

form  and  nature  of  the  action,  and  in  that  637. 

respect  was   parallel  with   the  declaraiton  (/)  8  Reeves,  803;   8  Bla.  Com.  50. 

upon  the  original  writ,  and  which  declara-  (g)  13  Edw.    l.stat.   1,  c.  24.     Sec  ob- 

tion  was  confined  to  the  form  of  action  pre-  servations  on  this  statute,  3  Bla.  Com.  1 23, 

scribed  by  the  writ.  163,    184;    3  Woodd.   168;    and  Webb*s 

a  3  Bla.  Com.  117.  case,  8  Co.  45  b  to  49  b  ;  4  Reeves,  430. 

4  Reeves,  426,  432 ;    3   Bla.   Cum.  (h)  There  appears  a  mistake  in  the  Stat* 

183 ;    Gilb.  C.  P.  4 ;    Fitzherbert's  Natura  ute  Book  in  the  translation,  which  is  hera 

Brevium  is  a  oomment  upon  these  ancient  corrected, 

forms,  which  were  called  hrevia/ormaia,  (i)  4  Reeves,  430  ;    3  Bla.  Com.  51 ;  3 

(e)  8  Co  47  b,  48  a  ;    8  Bla.  Rep.  II 13  ^  Woodd.  168. 

3  Woodd.  168.    It  has  been  observed,  that  {k)  Stephen  on  Plead.  8d  ediL  7,  8. 


X  (835)  As  to  the  origin  and  history  of  the  action  on  the  cass,  see  further.  3  Reeves*  HhU 
£  L.  ti9.  93.  243,  244,  391,  397. 
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hf  uudogy  to  mnd  upon  the  principle  of  such  as  had  previously  ezistedy  (i.  e.  nr  «sv- 
m  tomtimiii  ««•«)•  It  has,  however,  been  observed,  that  it  by  no  means  fol-  ■^^>" 
low*,  thai  because  io  cases  unprovided  for  by  the  Register,  the  statute  directs 
an  action  upon  the  case  to  be  framed,  that  the  action  upon  the  case  or  a  reme- 
dy for  every  new  injury  in  general  did  not  subsist  at  common  law  (/).  There 
is  alao  die  authority  of  Lord  Kenyon  for  the  doctrine,  that  whenever  the  com- 
hw  recognizes  or  creates  a  legal  right,  it  will  also  confer  a  remedy  by 
{fli)(236)  ;  and  Lord  Chief  Justice  Pratt,  in  answer  to  the  objection 
of  novelty,  said,  tiiat  he  wished  never  to  hear  it  urged  again,  for  torts  are  in- 
SaataHf  vaiious,  not  limited  or  confined,  and  there  is  nothing  in  nature  that 
may  not  be  an  instrument  of  mischief,  and  the  special  action  on  the  case  was 
iotvodoced,  because  the  law  will  not  suffer  an  injury  without  affording  a  reme- 
dy, and  there  must  be  new  facts  in  every  special  action  on  the  case  (n)«  In 
Ika  case  ofPoiiey  v.  Freemaii(o),  Mr.  J.  Ashhurst  observed,  that  where  cases 
ane  new  io  their  principUf  it  is  necessary  to  have  recourse  to  legislative  inter- 
positiMi  in  order  to  remedy  the  grievance ;  but  where  the  case  is  only  new  in 
the  mtimmce^  and  the  only  question  is  upon  the  application  of  a  principle  re* 
cegoized  by  law  to  such  new  case,  it  will  be  just  as  competent  to  Courts 
of  justice  to  apply  the  acknowledged  principle  to  any  case  which  may  arise 
two  centuries  hence  as  it  was  two  centuries  ago.  However,  the  novelty  of  an 
action  may  frequently  be  fairly  urged  as  a  strong  presumptive  argument  against 

When  the  prescribed  form  of  action  is  to  be  found  in  the  Register,  the  pro-  Anciept 
ceeding  slioold  not  materially  vary  from  it  (9),  unless  in  those  cases  where  ^^^  j^i 
SBodier  fonn  of  action  has  long  been  sanctioned  by  usage  (r) ;  and  the  Courts  to  be  de- 
wiS  not  permit  parties,  even  by  agreement,  to  depart  from  the  appropriate  ^eme-  ^^^ 
dy{t) ;  for  it  has  been  considered  to  be  of  the  greatest  importance  to  observe 
the  boondaries  of  the  different  actions  (237),  not  only  in  respect  of  their  being  *-  -I 

most  logically  framed,  and  best  adapted  to  the  nature  of  each  particular  case, 
bat  also  in  order  that  causes  may  not  be  brought  into  Court  confusedly  and 
isuneCbodtcally,  and  that  the  rocord  may  at  once  clearly  ascertain  the  matter 
in  dbpnte ;  a  regulation  which,  since  the  different  legislative  provisions  re- 
fpecting  costs,  (the  right  to  which  varies  in  different  forms  of  action),  has 
become  of  still  greater  importance  (<)•    Hence  we  find  that  even  the  slightest 

(Q  Per  Bladcstone,  J.,  2  Bla.  Rep.  1113;  4  Reeves,  438. 
•mJ  ftr  Dallas,  C.  J.,  3  B.  &  B.  6S,  63.  (s)  9  East,  381 ;    16  East,  309 ;    1  Ld. 

(M)  I  East,  996.  Rayro.  188  ;  Peake,  188. 

(a)  WUlM.  581 ;  Bui.  N.  P.  79.  (I)  1  Ld.  Raym.  188.    Thus,  in  6  T.  R. 

(•)  3  T.  R.  63.  189,  130,  Lord  Kenyon,  C.  J.,  said,  «It  is 

(  i)  Co.  Lit.  81b;  8  T.  R.  673 ;  I  T.  R.  of  importance  thai  ihi  komularU$  betvten  the 

S17 ;  Doogl.  608 ;   Cro.  Eliz.  770 ;    1  Bing.  different  aetums  §kould  be   preeerved^  and 

343 ;  8  TaunL  680,  68 1 ;  3  Bing.  856.  particularly  in  cases  of  this  kind  ;  for  if  in 

(f)  Bac  Ab.  Abatement,  H. ;   and  this  an  action  of  trespass  the  plaintiff  recover  less 

becaiMe  wUM  eimvl  invenium  est  et  perfectum,  than  40«.,  be  is  entitled  to  no  more  Costs 

and  the  k>ng  adoption  and  use  of  a  form  is  than  damages,  whereas  a  Terdict  with  nom- 

a  strouf^  argument  in  its  favor.  inal  damages  only,  in  an  action  on  the  case, 

(r)  M.  iM. ;  4  Co.  94  b ;  3  Woodd.  169 ;  carries  full  costs."    And  in  1  Hen.  Bla.  843, 

(836)  Vide  Yates  v.  Joyce,  1 1  Johns.  Rep.  140. 

(837)  Vide  Vail  v.  Lewis  and  Livingston,  4  Johns.  Rep.  457,  458. 

If  a  party  has  a  ramedy  at  common  law,  and  a  remedy  is  given  in  the  affirmative  by 
Tteinto,  witJioot  a  negative  ejEoress  or  implied  of  the  action  at  common  law,  he  may  avail 
htamUof  either.  Ahny  «.  Harris,  5  J.  R.  175  Farmers'  Turnpike  Co.  tr.  Coventry^ 
JO  J.  R.  390. 

TOL.  I.  U 
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tN  CBM-    alterations  in  the  form  of  action  or  of  plea  are  uwially  introduoed  by  eM^ntm 

*^'"      muuiimnU^  and  not  by  mere  rule  of  Courtt  aainS  &4W.4,c.  42,  a.  14« 

which  declares,  that  an  action  of  debt  on  nmpU  anUract  shall  be  maintainable 

in  any  Court  of  Common  Law  against  an  executor  or  administrator* 

Actions        Actions  are,  from  their  subject-matter,  distinguished  into  reai,  personal* 

are   nol,    and  mixed.     Real  actions  are  for  the  specific  recovery  of  real  property  onlj, 

^g^^  ^'  and  in  which  the  plaintiff,  thencalled  the  demandant,  claims  title  to  lands, 
ments,  or  hereditaments,  in  fee-simple,  fee-tail,  or  for  term  of  life,  such  as 
of  right,  formedon,  dower,  &c.  Pereonal  actions  are  for  the  recoveiy  of  si 
debt  or  damages  for  the  breach  of  a  contract,  or  a  specific  personal  chattel  or 
a  satisfaction  in  damages  for  some  injury  to  the  person,  personal,  or  real 
property.  In  Mired  actions,  which  partake  of  the  nature  of  the  other  tw^, 
the  plaintiff  proceeds  for  the  specific  recovery  of  some  real  property,  and 
also  for  damages  for  an  injury  thereto,  as  in  the  iostance  of  an  action  of  eject- 

r  «Xll  1  ni^Qt  or  of  waste,  or  ^uore  impedit  (u).     We  will  confine  our  observatioDa  *to 

such  pereonal  and  mixed  actions  as  most  frequently  occur  in  practice. 
Actions        Perfonal  actions  are  in   form  ex  contractu  or  tx  delicto,  or,  in  other  worda« 

are  in  form  are  for  breach  of  contrctcU  or  for  wrongs  unconnected  with  contract     Thoee 

tu  or  ex    ^pon  contracts  are  principally  assumpsit,  debt,  covenant,  and  detinue  (ip); 

delicto,  and  those  for  torongs  are  case,  trover,  replevin,  and  trespass  vi  et  armi§*  We 
will  take  a  concise  view  of  the  nature  and  particular  applicability  of  each 
of  these  respective  remedies,  and  of  the  action  of  ejectment,  and  of  Aat 
of  trespass  for  mesne  profit ;  in  effect  a  branch  of  trespass  quare  elausum 

tSugges-  I^  arranging  the  law  upon  the  forms  of  action,  and  their  applicability,  care 
tioris  on  must  be  observed  only  to  notice  such  decisions  as  elucidate  the  rules  or  cre- 
of  twMH'  ^^^  exceptionB  or  distinctions  upon  this  particular  subject,  and  to  avoid  crowd- 
tting  and  jng  Uie  Context  with  an  accumulation  of  instances.  Thus,  after  stating  that 
the^'rab^  ettuiapstf  is  the  proper  form  of  action  on  all  simple  contracts,  and  conse- 
jeet.  qiiently  on  a  bill  of  exchange  or  promissory  note,  it  would  be  improper  to  in- 

troduce numerous  decisions  on  the  requisites  of  bills  of  exchange  or  promiaso- 
ty  not«s,  which  would  throw  no  light  op  the  application  of  the  ybrm  ofacium^ 
bvt  extend  the  inquiry  to  the  whole  law  respecting  bills  of  exchange.     So 

Mr.  J.  Wilson  said,  "  It  is  hiehly  necessary  Stephen  on  PI.  Sd  ed.  3.     As  to  the  various 

that  the  forms  of  action  bHoM  he  kepi  dia*  real  actions,  see  Co.  Lit.  S39,  n.  1. ;  1  Bta. 

finct."    And  in  1  B.  &  B.  47S,  Eyre,  C.  J.,  Com.  ch.  10 ;  Bac.  Ab.  Actions  in  Genera), 

obeerred,  that  "  andoabtedly  we  ought  to  A.    Now  in  general  abolished  by  3  &  4  W. 

endeavor  to  preserve  the  dlsHm^ion  efeetiona  ;  4,  c.  87,  s.  36.    Mr.  Serjeant  Stephen  con- 

and  if  it  appear  upon  the  pleadings  that  ac-  eiders  that  ejectment  should  be  ranked  as  a 

tions  of  a  diiferent  nature  have  l^en  mixed,  personal  rather  than  a  mixed  action,  Stephen, 

that  is  a  sufficient  ground  for  arresting  the  Sd  edit.  83,  Appendix,  viiL  66,  n.  (f ).    But 

judgment."    And  in  1  Stra.  636,  the  Chief  the  statutes  relative  to  writs  of  error,  and 

Justice  obeerred,  *'  We  must  keep  up  the  the  Uniformity  of  Process  Act,  8  W.  4,  c 

howndariet  of  actions,  otherwise  we  shall  in*  39,  seem  to  import  that  ejectment  is  not  a 

troduce  the  utmost  conAision.*'    So  in  6  B.  pertonal  but  a  mixed  action. 
Sc  A.  654 ;  1  D.  &  R.  8S6,  S.  C,  Abbott,  C.        (ar)  Detinue  may  in  some  respects  be  ooa- 

J.,  obsenres,  **  The  law  has  proyided  certain  sidered  an  action  ex  delicto.    As,  howerer,  it 

apee\fic  forme  of  action  for  particular  cases,  may  be  joined  with  debt,  I  haTe  classed  it 

and  U  ie  of  importance  that  they  should  he  with  actions  ex  contractu ;  see  post.    The 

preserved.^*    See  also  11  Mod.  180 ;  8  Burr,  actions  of  account  and  annuity,  though  some- 

1114;  8  Saund.  47  b  ;  8  Inst.  434 ;  Fltzg.  times  adopted,  do  not  often  oecur  in  practice, 

85;  and  see  the  observations  of  Park,  J^  in  and  thorefun  I  hare  not  ehssnred   upon 

Deane  «.  Claytoti,  1  J.  B.  Moore  Rep.  888.  them. 
(ii)  Bract.   101  b ;    3  Bla.   Com.  117  j 


] 
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slatiag  Ifattt  cowaumi  in  the  proper  remedjr  on  a  leaaet  caaee  respectiog    ■«  esv- 
4ie  eoBBtioction  of  particular  coveoanta  ought  not  to  be  introduced.     It  will      *^^^' 
be  fdand,  ihaA  notwithstanding  the  very  extensive  alterations  of  late  introduced 
vnriis  or  pro€U»  to  bring  a  defendant  into  Courtt  in  personal  ac« 
bj  die  Unifonnitj  of  Process  Act,  2  W.  4«  c.  39,  and  generally  throu|^* 
AmprmeHeal  mode  of  conducting  an  actioi^  by  numerous  modem  rules* 
■ad  in  the  pUadmgs  in  an  action  by  Reg.  Gen.  Hilary  Term,  4  W.  4,  yet 
dbere  have  been  very  few  alterations  respecting  the  fomu  of  tietiimt  and  which 
vili  pdncipally  bo  found  in  3  &  4  W.  4,  o.  42,  such  as  the  enactments  an- 
fSkonMMDg  actions  of  debt  on  simple  contract  against  executors  or  administra* 
tofa,  mad  allowing  actions  for  torts  to  personal  or  real  property  to  be  sustained 
by  and  against  executors. 


I.    ASSUJMPSIT. 

This  action  is  so  called  from  the  word  eusumpHt^  which,  when  the  pleadings  |.  asivmp- 
were  in  Latin,  was  always  inserted  in  the  declaration,  as  descriptive  of  the       *"' 
defendant's  undertaking  {y).  It  may  be  defined  to  be  an  action  for  the  recovery 
oi  damages  for  the  non-performance  of  a  para/  or  simple  contract,  or,  in  other 
woids,  a  contract  not  under  seal  nor  of  record  (z),  circumstances  which  dis- 
tingaish  this  remedy  from  others  ;  for  the  action  of  debi  is,  in  legal  considera- 
tion, for  the  recovery  of  a  debt  eo  nomine^  and  in  ntim^ro,  and  is  most  fre- 
quentiy  brought  upon  a  deed  (a) ;  and  the  action  of  covenant^  although  in 
form  far  the  recovery  of  damages^  can  only  be  supported  upon  a  contract  un- 
der seal    Assumpsit,  ^however,  is  not  sustainable,  unless  there  have  been  an  [  *1I2  ] 
^  opress  anUractf  or  unless  the  law  will  imply  a  contract.     Though  founded 

iq>oa  cotUraeU  this  actioA,  as  distinguishable  from  the  brevia  formaia^  and 
fidling  within  the  provision  of  the  Statute  of  Westminster,  may  be  termed  an 
action  on  the  case  (6).  It  is  now,  however,  called  an  action  of  assumpsit, 
and  when  the  term  '^  ease  "  is  adopted  in  a  statute,  or  otherwise,  an  action  for 
a  imi  and  in  form  ex  delicto^  is  usually  intended,  and  not  an  action  in  form  ex 
esatracbs  (c). 

A  minute  inquiry  into  the  history  of  this  action  would  at  this  tioEie  be  matter 
of  carioeity,  rather  than  of  practical  utility.  The  origin  and  progress  of  it 
msj  be  collected  from  the  reports  and  works  referred  to  in  the  note  (d) ;  and 
from  which  it  appears,  that  till  Slade^s  case  («),  a  notion  prevailed,  that  on  a 

(y)  Tbe  wofd  "  vMlertooJk  *'  was  «/ioayff  (a)  1  Hen.  Bla.  651,  554,  555;    Bui.  N. 

PWMiitarwl  proper  to  be  inserted  in  the  de-  P.  167. 

risnitina,  though  the  promise  be  founded  on  (5)  Bac.  Ab.  Assumpsit ;  GHb.  C.  P.  6  ; 
A  Isgil  liability,  and  though  in  evidenee  it  .  S  Bla.  Rep.  850. 

wouM  be  implied,  Bac.  Ab.  Assumpsit,  F.  (c)  7  T.  R.  36.    The  declaration  in  as- 

Bst  it  is  soflieieot  to  aver  that  the  defendant  sumpstt  deseribes  the  plea  to  be  "  trespass 

fnmiud     And  the   forms  of  declaration  on  the  case  upon  promises." 

pwectibed  by  Reg.  Gka.  Trin.  Term,  1  W.  (rf)  Rudder  «.  Price,  1  Hen.  Bhu  550  to 

4,  adopt  only  the  word  **  promise,"  and  are  555 ;  Doug.  6,  7 ;  Blade's  Case,  4  Co.  91  to 

in  ethsr  rsspeets  more  concise  than  hereto-  95 ;   3  Woodd.  168,  169,  n.  (e) ;    Reeves, 

ftrs.  Tols.  iiL  &.  iv. ;  1  Vin.  Ab.  S76 ;  Bro.  Ab. 

(s)  CoatneU  are,  I.  of  Record  f  8.  by  Action  stir  le  Case,  pi.  7,  69,  72 ;    Fitz.  N. 

SfteitiSs;  or  3u  hy  ^erei.    Tbe  term  Parol,  B.  94,  A.  n.  (s),  145,  G. ;  1  New  Rep.  995 ; 

er  skmfU  eoDtrmet,  sigoi6es  every  contract  t  Bla.  Rep.  850. 

not  VMier  esal  nor  of  reeotd,  whetber  verbal  (e)  4  Co»  91  to  95,  44  Ellz. 
or  vritt«,  7  T.  R.  S51. 
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f.  AnnvuT'  aimple  contract  for  a  sum  certain,  or  for  any  money  demand,  the  action  muat 
^'^'  be  in  debt ;  but  it  was  holden  in  that  case,  that  the  plaintiff  had  his  election 
either  to  bring  assumpsit  or  debt.  From  the  penning  of  the  statute  3  Jac 
I.  (/)  it  is  probable  the  action  of  assumpsit  was  not  then  much  in  use ;  but 
afterwards  it  became  very  general  (g),  and  it  is  now  more  frequently  adopted 
for  the  recovery  of  money  due  on  a  simple  contract,  than  the  action  of  debt* 
From  these  cases  it  also  appears  (&),  that  though  before  Slade^s  case  an  action 

/  on  the  case  might  be  supported,  as  well  for  the  non-feasance  of  a  contract,  as 

for  misfeasance  or  malfeasance  in  the  performance  of  it,  yet  from  the  form  of 
the  writ  in  Fitzherbert  (t ),  it  may  be  collected  that  the  remedy  was  not  similar 
to  our  present  action  of  assumpsit,  but  rather  resembled  the  present  form  of  a 
declaration  in  case  for  a  iort\k). 

The  breach  of  all  parol  or  simple  contracts,  whether  verbal  or  writtent  or 
[  *1 18]  express  or  implied  (I),  or  for  the  payment  of  *money,  or  for  the  performaoce 
or  omission  of  any  other  act,  is  remediable  by  action  of  assumpsit.     Thus  it 
lies  to  recover  money  lent  by  the  plaintiff  to  the  defendant,  or  paid  by  the 
plaintiff  on  the  account  of  the  defendant  at  his  request,  or  had  and  received 
by  the  defendant  to  the  use  of  die  plaintififl    In  some  cases,  though  money  may 
have  been  received  by  the  defendant  tortiously,  or  by  duress  of  the  person  or 
goods,  it  may  be  recovered  in  this  form  of  action  (238),  the  law  implying  a 
contract  in  favor  of  the  party  entitled  (m)  (239)  as  against  a  person  who  has 
usurped  an  office,  and  received  the  known  and  accustomed  fees  of  office,  but 
mere  gratuitous  donations  cannot  be  recovered  in  assumpsit  (n).     So  assump- 
sit lies  for  the  value  of  goods  which  the  defendant  by  fraud  induced  the  plain* 
tiff  to  sell  to  an  insolvent  person,  and  aflcrwards  obtained  for  his  own  benefit(o). 
And  where  the  goods  of  a  trader,  aflerhis  act  of  bankruptcy,  are  taken  in  exe- 
cution, or  otherwise  tortiously  disposed  of  without  the  concurrence  of  the 
assignees,  they  may  waive  the  tort,  and  declare  in  assumpsit  for  money  had 
and  received,  if  the  goods  have  been  sold  (p),  but  they  must  adopt  the  latter 
form  of  action  if  they  have  affirmed  and  recognized  the  wrongful  sale  and 

(/)  %  James  1,  c.  8.  (m)  3  Wils.  304 ;    2  T.  R.  144 ;    Cowpw 

(g)  Per  Buller,  J.,  Doagl.  6.  419 ;    Bui.  N.  P.  HI ;    5  Moore,  525:  1  B. 

(h)  Bro.  Ab.  Actions  sur  le  Case,  pi.  7,  &  C.  418  ;    2  D.  &  R.  568,  S  C. ;  2  Bhr.  <fc 

69,  73 ;    PiUL  N.  B.  94,  A.  145,  Q. ;    Bae.  Cre«  729 ;  4  D.  &  R.  283,  8.  C. 

Ab.  Assumpsit,  C.  (n)  6T.  R.  681 ;  6  Taunu  264  :  1  Camp. 

(i)  N.  B.  94,  A. ;    3  Woodd.  165  ;  2  Bla.  124. 

Rep.  860.  (o)  3  Taunt.  274  ;    6  Moore,  98 ;    1  B.  & 

(k)  1  Hen.  Bla.  550,  551.  C.  4i8  ;  2  D.  &  R.  568,  S.  C. 

(0  4  M.  &  SeL  975 ;  3  M.  &  Sel.  191  ;  1  (p)  Supra,  note  (m). 
Taunt  112. 


(938)  So,  an  action  for  money  had  and  reeeiTed  lies  against  a  collectori  fot^rooney  un- 
lawfallv  demanded,  and  paid  by  the  plaintifT  to  obtain  a  clearance  for  his  Teasel,  which 
w«fl  renised  until  the  mone^  was  paid*  Ripley  v.  Gelston,  9  Johns.  Rep.  201.  So,  it 
lies  a^nsi  a  clerk  of  the  District  Court  to  recover  money  exacted  ed&re  officH  from  the 
plaintiff,  as  a  condition  of  the  re-deliTery  of  property  which  had  been  liberated  from  sei- 
eure.  Clintoe  p.  Strone,  9  Johns.  Rep.  370.  So,  it  has  been  held  to  lie  against  a  deputy 
postmaster,  to  recoTer  the  excess  of  postage  on  a  letter,  beyond  what  was  allowed  by  law. 
Williams  o.  Dodd,  Superior  Court  of  Connecticut,  cited  2  Day's  Esp.  Rep.  154.  n.  1. 
Against  a  magistrate  to  recover  fees  illegally  taken.  Prior  o.  Craig,  5  Serfr.  &  Rawle,  4S. 
But  in  the  c&jbc  of  a  voluntary  payment  of  money  which  the  party  could  not  have  been 
oompelled  to  pay,  no  action  will  lie  to  recover  it  back.  Hall  v.  Schultz,  4  Johns.  Rep. 
S40.  and  n.  a.  8d  ed.  Ibid.     1  Esp.  Dig.  1 19. 

(239)  Vide  Dumond's  Adm'r  «•  Carpenter,  3  Johns.  Rep.  183.  Sturtevant  si.  Water- 
bury,  2  Hall's  N.  Y.  R.  453. 
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Ae  original  tort  (q).    Assiiinpsit  also  lies  to  recover  money  paid  or  l  AMimv- 
delnrered  bj  a  bankrupt  bj  way  of  fraudulent  preference  (r) ;  and  there 
are  many  other  instances  in  which  a  party  may  waive  the  tort«  and  sne  for 
money  had  and  received  («)•     But  in  these  cases  it  is  sometimes  most  advisa-  |  \ 

Me  to  declare  in  case  or  trover^  io  order  to  avoid  a  set-off,  or  the  effect  of  the  /     f 

law  of  nintual  credit  (240),  in  the  case  of  bankruptcy  (<).     So  a  master  may 
sue  a  person  who  has  enticed  away  or  harbored  his  apprentice  in  assumpsit, 
ibr  die  woik  and  labor  of  such  apprentice  («)(241) ;  and  it  lies  to  recover 
back  rents  tortiously  received  (x).     In  some  cases  also  where  money  has 
been  ^extorted  by  duress  of  goods,  it  may  be  recovered  back  in  assuoipsit  (y)« 
Bat  the  proprietor  of  catde  wrongfully  distrained  damage  ftamat^  who  has[  *114  ] 
paid  money  for  the  purpose  of  having  them  re-delivered  to  him,  cannot  recov- 
er back  tfwt  money  in  this  action,  because  such  mode  of  proceeding  would 
great  difficulties  on  the  defendant,  by  not  apprizing  him  of  what  be 
to  defend ;  and  the  law  has  provided  specific  remedies  for  trying  the  le- 
gality of  a  distress  (24S),  viz.  replevin,  trespass,  or  trover  (z).    Again,  this  I 
action  lies  to  recover  interest  (243) ;  money  due  on  an  account  stated  (244) ; 
or  ibr  services  and  works  of  different  descriptions,  and  for  poundage  due  to 
die  sheriff  (a)  ;  or  for  the  sale,  use,  or  hire  of  goods  or  of  land,  or  other  per- 
sonal or  real  property ;  and  upon  bills  of  exchange,  whether  foreign  or  inland ; 
checks  on  bankers ;  promissory  notes ;  policies  of  insurance  on  ships,  or  on 
Uves,  or  against  fire ;  or  on  charter-parties,  when  not  under  seal ;  and  upon 
fhe  imptied  contract  to  contribute  towards  the  general  average  (6). 

(q)  7KkC.3\0;  1  M.  &  R.  8,  S.  C.  (u)  3   M.   &   Set.   191;    1    Taunt.    119; 

fr>  Sm  4  T.R.  911  ;    8D.&R.  566;    I  When  not,  4  Taunt.  876. 

a  a  C.  418,  S.  C.  (x)  6  T.  R.  683  ;  Bui.  N.  P.  133  :  Cowp. 

(f)  4  Bar.  a  Cres.  SI  1  ;    6  D.  &  R.  265,  414. 

S.  C- ;  Pratt  «.  Vizard  and  another,  5  B.  &  (y)  Pratt  c.  Vizard  and  another,  5  Bar.  <t 

Add.  80a  Adol.  808  ;  S  Stra.  915  ;  4  T.  R.  485  ;  But. 

(f)  4  T.  R.  an  ;    see  10  East,  378,  418  ;  N.  P.  13«  ;    6  Bing.  37  •    7  B.  &  C.  73 ;    9 

16  Easty  130.     Where  the  ground  of  action  D.  &  R.  889,  S.  C. ;   1  Wightw.  29. 

k  Msampait,  declaring  in  tort  will  not  ren-  '  (x)  Cowp.  414;    6  T.  R.  S98;    15  East, 

der  a  peiaon  liable  who  would  not  have  been  309. 

BO  OQ  bis  promiae,  2  Marsh.  485  ;   3  B.  &  B.  (a)  Cro.  Eliz.  654. 

69 ;    1  B.  &  C.  94 ;  9  D.  &  R.  198.  S.  C. ;  (6)  3  Campb.  480 ;  1  East,  220 ;  4  Taunt. 

Bor  will  it  in  general  avoid  the  conarquences  123. 
of  non-joinder  of  a  party,  ante^  99,  100. 

(940)  Vide  Billon  v.  Hyde,  1  Ves.  329.  S.  C.  r  Atk.  126.  Hussey  o.  Fidell,  19  Mod. 
M4.  8.  C.  Holt,  95.  Philips  o.  Thompson,  3  Lev.  191.  Authorities  limiting  the  right 
of  set-oflT  to  cases  of  mutual  debts,  and  excluding  the  right  to  set  off  torts,  aiKl  damages 
upon  a  special  agreemenL    M'Donald  o.  Neilson,  2  Cowen,  139. 

(941)  If  a  slave  deserts  his  master  and  goes  into  the  service  of  another,  the  master  can 
reonrer  for  services  performed  by  the  slave  before  he  gives  notice  of  his  claim.  Trongott 
a.  Byres,  5  Cowen,  480.  Case  of  James  Le  Roy,  6  J.  R.  274.  But  this  principle  is  not 
to  be  applied  to  a  case  whf  re  the  master  never  had  possession  of  the  slave,  and  was 
chargeable  with  concealing  his  claim  from  the  defendant  while  the  slave  was  performing 
llw  services.    Demyer  «.  Souzer,  6  Wend.  R.  436. 

(a49)  By  recovering  a  judgment  in  trespass  for  carrying  away  the  plaintiff's  goods,  his 
property  in  the  goods  is  divested ;  and  such  judgment  is  a  bar  to  an  action  of  indebiutus 
■sttmipeit  against  any  ono  for  the  proceeds  of  the  sale  of  the  goods  which  were  the  sub* 
jeei  of  tbe  trespass.    Floyd  v.  Browne,  1  Rawle,  191. 

The  owner  of  property  in  possession  of  a  tenant  of  demised  premises,  may  buy  It  on  a 
sale  of  the  same  as  a  distress  for  rent,  and  bring  his  action  for  money  paid  against  the 
tenant.    Wells  e.  Porter  et  al.,  7  Wend.  R.  1 19. 

(943)  Vide  Tocker  e.  Randall,  9  Mass.  Rep.  984.  Greenleaf  v,  Kellog,  9  Mass.  Rep. 
Stt.  Bat  after  acceptance  of  the  principal,  an  action  will  not  lie  for  the  interest.  TiIloi> 
SOB  «•  Prestoo,  3  Johns.,  Rep.  999.    Johnston  and  Brannan,  5  Johns.  Rep.  968. 

(944)  Bot  not  on  a  running  account.    Scott  v.  M'Intoshi  9  Camp^  938. 
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OF   THE  FORMS   OF  ▲CTIONS. 


I*  AtftUM^  AflumpHt  is  alio  mistaiiMiUe  speciallf  upon  wagon  (M5>>aai  fclgoed  »- 
suoa ;  aod  upon  awafda*  where  the  aubmiaatoii  was  not  bj  deed(846) ;  alaii,  U> 
racoTer  money  due  on  ao  award  made  by  virtue  of  an  order  oTNiai  Prkia  (c)  ; 
oa  by-la wa  [d) ;  on  ao  Irish  («},  or  foreign  judgment  (/) ;  or  for  legacies 
eharged  on  land  (g)  (247)«  though  debt  is  more  usual  in  the  last  three  instaa- 
ces.  But  neither  assumpsit  nor  any  other  form  of  action  at  law»  is  sostsmnhle 
for  a  pecuniary  legacy  payable  oiit  of  Ae  general  assets  of  the  teste* 
tor  (h)  (248) ;  or  for  a  distributive  share  of  an  intestate's  property,  to  which 
die  plaintiff  is  entitled  (t),  although  the  personal  representative  has  prcsraacd 
payment ;  unless  there  be  evidence  showing  that  he  holds  the  money,  not  mm 
ejEectttor  or  administrator,  but  in  his  individual  character  upon  a  new  contract 

[  *1 15  ]  foif^  logB  of  it  to  him  (k).  It  may  *also  be  supported  for  money  due  for  tifthes, 
where  there  has  been  an  agreement  for  a  composition  (Q  :  but  unless  th«re 
have  been  such  a  composition,  iibe  only  remedy  is  in  a  Court  of  Equity  or  an 
die  Ecclesiastical  Courts  ;  or  in  debt  upon  the  statute  (my,  to  recover  die 
treble  value  of  the  tithe  omitted  to  be  set  out,  and  which  act  extends  ordy  to 
prsdial  tithe  that  are  capable  of  being  set  out  in  kind  (n).  This  form  of  ae- 
tion  is  also  maintainable  for  monej  due  for  toUtf,  or  to  recover  the  value  of 

(0  5  East,  139.  (4)  5  T.  R.  690 ;  7  B.  &  C.  544  ;   1  M.  & 

{d)  1  B.  <fc  P.  98.  R.  420,  S.  C 

(•)  4B.«iC.411;  6D.&R.471,  S.C.  ;  (»)  7B.&C.  542;   1  M.  &  R.  420,  S.  C. 

see  5  East,  474.      ^  {k)  1  M.  &  P.  209. 

(/)  Dougl.  t ;  4T.  R.  493 ;  3  East,  221  j  (/)  Po9t,  vol.  ii. ;  Bac.  Ab.  Tithe,  Y.  D. 

11  East,  124 ;  3  TaanL  85.  d. ;  Bui.  JS.  P.  488  to  19 1 . 

(g)  2    Salk.    415;    6  Mod.  27;    Lord  (m)  2  &  3  Edw.  6,  c  13. 

Raym.937;  4M.&  Sel.  114.  (n)  Bui.  N.  P.  188;    Eagle  on  Tithes, 

150. 

(245)  Philips  v.  Ives,  1  Rawie,  36. 

(246)  {  Mitoheli  v.  Bosh,  7  Cow.  Rap.  185.  And  a  revocation  of  a  submission  to  arbi« 
tration  not  under  seal,  before  an  award  made,  is  in  effect  a  breach  of  an  agr^ment  to 
•tand  to,  obey,  perform,  &c.  an  award,  for  which  assumpsit  will  lie.  Brown  v.  Tanner,  S 
M'Clell.  k  Young's  Ren.  464.  } 

Vide  Hubbell  9.  Coodrey,  6  Johns.  Rep.  132.  and  n*  a.  ibid.  {  But  debt  will  not  lio 
against  an  administrator  in  Pennsylvania  on  a  judgment  obtained  in  a  foreign  court 
against  a  foreign  administrator  of  the  same  in:6state.    Brodie  «.  Bickley,  Adm.,  2  Rawie, 

(247)  Vide  Beecker  v.  Beecker,  7  Johns.  Rep.  99,  which  was  an  action  of  assumpsU 
■gainst  a  devisee  of  land  charged  with  a  legacy  ;  the  devisee  having  entered  on  the  land, 
•ad  the  exeeutora  assented  to  the  legacy,  it  was  held  that  be  was  liable  on  his  express 
pronise  to  pay  the  legatee  r  the  oourt-aToided  giving  an  opinion,  whether  he  would  have 
batn  liahla  oo  an  impBed  promise.  There  are  circumstances,  however,  which  may  amount 
to  an  express  promise ;  as  where  an  annuity  is  charged  by  the  will  of  the  devisor  upon 
the  hmd  devised,  if  the  devisee  has  entered  and  actually  paid  part  of  the  annuity,  the  legatee 
nay  maintain  eutmmpsU  for  the  residue.  Van  Orden  v.  Van  Orden,  10  Johns.  Rep.  30. 
See  Deeks  «.  Strutt,  5  Term  Rep.  690,  eofUro,  and  the  observations  of  the  court  upon  that 
case  in  10  Johns.  Bep.  31.  {  That  the  action  cannot  be  maintained  without  an  txprtas 
promiseb  see  Brown  v.  Purer,  4  Serg.  It  Rawle,  213.  The  proper  mode  of  proceeding  in 
•aeh  a  case  in  P<«nfyfosnia,  is,  to  bring  the  action  against  the  extctUor  and  terre  tenanU, 
and  to  enter  the  judgment  so  as  to  charge  theZonit,  and  not  the  person*  of  the  defendants. 
Brown  V.  Forer,  uauze  «.  Wiley,  4  Serg.  &  Rawle,  504.  And  in  such  action  it  is  impro- 
per to  joiUft  as  a  defendant,  the  executor  of  the  devisee.  Moore  v.  Ree8,'i3  Serg.  k,  Rawle, 
436.} 

(248)  Ji$nimp9ii  lies  against  an  executor  for  a  pecuniary  legacy  on  his  express  promise 
IB  eoMdemtion  of  assets.  Atkins  and  ux.  v.  Hill,  and  Hawkes  and  ux.  v,  Saunders, 
Cowp.  284.  289.  Beecker  «.  Beecker,  7  Johns.  Rep.  103,  104.  Opinion  of  Kent,  C.  J., 
Churk  and  others  v.  Herring,  5  Binn.  33.  Van  Orden  v.  Van  Orden,  10  Johns.  Rep.  31. 
And,  in  the  states  of  New  York  and  Pennsylvania,  actions  at  law  against  executors  for 
l^gaOBS,  are  given  by  sutute.  Laws  N.  Y.  sees.  36.  c.  75.  s.  19.  1  R.  L.  314.  {2  Rev. 
Stat.  114.  s.  ft.  I  Dewiu  and  wife  9,  Schoonmaker  and  others^  2  Johns.  Rep.  243.  WiU 
•OB  V.  WilioDi  a  Bum*  5^9. 


I.   ASBOMPftlT. 
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gDodi  whadb  alioirid  hftve  been  rendered  in  specie  for  iM  ;  but  in  each  cnse>*  amcmv 
tlM  decknitton  mtni  etftte  that  the  goods  were  of  eonie  certain  Yahie  (e). 
Aamimpsit  also  liea  for  money  due  for  port  duties,  and  for  itaUmget  where 
there  n  a  legal  Uabilitj  to  pay,  although  there  has  not  been  any  express  eon« 
tnict(p),  and  this  alAough  trespass  might   be  sustainable,  because  the 
owner  •  may  waive  the  tort  (p).      So  it  lies  for  contributions  to   partf- 
wmUs  (f )  (249) ;  or  canal  caHs  (r) ;  or  on  promises  to  pay  money  in  consider- 
ation of  forbearance  to  sue  the  delendaot,  or  a  third  person  (250) ;  or  in 
consideration  of  aerrices  or  work  done  ;  or  goods  sold  to  the  defendant,  or  a 
MM  person  at  the  defendant's  request ;  and  upon  contracts  to  guarantee  (•) ; 
xDdemnify  (0  ;  to  serve  and  employ  («) ;  or  perform  works  (x)  ;  and  against 
nttomsys  and  eolicitorst  wharfingers  (y),  surgeons  (s),  inn-keepers  (a),  carri- 
ers and  edier bailees,  for  neglect  or  other  breach  of  duty.     Assumpsit  is  also 
the  proper  remedy  for  a  breach  of  a  promise  to  many  ;  and  against  a  Yeodor 
for  not  deltrering  goods  bought ;  or  against  the  vendee  for  not  aecepdng 
goods  sold ;  or  for  not  delivering  a  biU  of  exchange  in  pajrment  for  Ike 
same  (&) ;  or  upon  an  express  warranty  of  the  goodness  or  quality  of  any 
personal  dmttel,  either  on  the  sale  or  exchange  thereof,  or  upon  an  express  or 
implied  warranty  as  to  the  property  ihermo  (c) ;  and  by  and  against  vendors 
and  purchasers  for  not  completing  a  contract  of  sale,  and  for  not  rendering  a 
just  account  of  monies  or  goods  (d).    So  idiere  there  has  been  an  expiess 
^^agreement  not  under  seal  between  landlord  and  tenant;  or  where  the  law   [*116] 
impliea  a  contract  on  the  part  of  the  latter  to  manage  the  farm  in  a  husbandlifce 
manner ;  this  action  may  be  sustained  for  the  breach  of  suchi  contract  (•)• 
But  where  the  tenant  has  been  guilty  of  v<^untary  waste,  it  is  usual  to  declare 
in  case,  unless  there  be  also  a  money  demand,  which  might  be  included  in  a 
decJaiatton  in  assumpsit  (/)•     And  by  the  statute  (g)  (251 ),  the  executor  of 
a  tenant  for  life  may,  in  assumpsit,  recover  a  proportion  of  rent  up  to 
the  day  of  his  testator's  death,  where  the  tenancy  determined  on  such  death ; 
though  when  the  tenant  held  under  a  lease  granted  in  pursuance  of  a  leasing 
power,  the  remainder-man  must  sue  for  the  whole  rent  on  such  lease  {h)» 
The  difficulty  of  investigating  a  disputed  account  before  a  jury  seems   also 
to  constitute  no  legal  objection  to  this  action  {%)• 

The  action  of  assumpsit  is  in  general  the  only  remedy  against  an  executor  yiy  the 
or  administrator,  for  the  breach  by  the  testator  of  a  contract  not  under  seal,  {!f|^«. 


<«)4a&A.2dd;  6B.  &C.  385;  9D. 
&R.45$,  S.  C. 

Cp)  The  Mayor  of  Newport  v.  Sauodeny 
:^Bar.  &  Adol.4lL 

(fl)  14  Geo.  3,  c  78  ;  6  T.  R.  130 ;  8  T. 
R.  214;  I  B.&.P.  303. 

(r)  7  T.  R,  36. 

it)  1  Saund.  211a;  .5  East,  10. 

(0  3  WUa.  362 ;  3  £ast,  169 ;  8  T.  R. 
105  ;  2  B.  &  P.  98,  268. 

(n)  2  East,  145  ;  4  E«p.  Rep.  77 ;  Cowp. 
437. 

(i)  5  T.  R.  143. 

(V)  7T.  R.  171  ;  jm»I,  vol.  ii. 

(s)  1  Saund.  318,  n.  2. ;  Wils.  359. 


(a)  8  Co.  38  ;  5  T.  R.  273. 

(6)  4  East,  147  ;  3  B.  &  P.  568. 

(c)  Pott,  Tol.  ii. ;  2  Bla.  Com.  451 ;  3  id. 
160  ;  Cro.  Jac  474 ;  1  Rol.  Ahr.  90. 

{d)  1  Marsh.  115;  1  TaanU  672;  pott, 
yoL  II. 

(0  5T.  R.  373;  4  East,  154;  1  Hen. 
Bla.  99. 

(/)  Id,  ibid.  ;  3  East,  70. 

Ig)  11  Geo.  2,0.19,  s.  15. 

Ih)  I  Swanst.  337 ;  2  Saund.  282,  e.  n. 
2;  8  Ves.  311  ;  2  Yes.  &  B.  334  ;  IP.  W. 
117;  2  Bro.  C.  C.  659. 

(t)  5  Taunt.  431 ;  1  Marsh.  115. 


(249)  Inelei  v.  Bringfaurst,  I  Dall.  341.    See  Hart  o.  Rueher,  5  Serg.  &  Rawle,  1. 
(250;  Siowell  v.  Evans,  1  Penn.  Rep.  383. 

(251)   {  The  14th  and  15th  sections  of  this  statute,  are  in  force  in  Pennsyivtsnia, }    Ro- 
beru'  Dig.  236.    3  Binn.  686. 
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I.  AMimr-  which  was  made  with  htm  (k) ;  for  (onless  in  ibie  Coort  of  Excfaeqiiart  in 
which  wager  of  law  is  not  allowed,)  (/)  debt  is  not  sustainable  against  an  ex- 
ecutor, as  such,  upon  the  simfrfe  contract  of  his  testator ;  although  it  lies 
against  an  executor  on  a  simple  contract  made  with  him  in  that  character  (ai). 
And  in  general  assumpsit  is  the  only  remedy  for  the  recovery  of  an  instal- 
ment (252)  due  on  a  simple  contract,  in  respect  of  an  entire  sum  payable  bf 
instalments,  the  whole  of  which  have  not  accrued  due ;  as  debt  is  not  aus- 
tainal^e  in  such  case  (n).  Where  a  simple  contract  creates  a  collateral  liabili- 
ty, as  for  the  payment  of  the  debt  of  a  diird  person,  debt  not  being  sustaiaft- 
hle,  assumpsit  is  the  only  form  of  action  (o).  For  the  same  reason, -assomp- 
sit  is  the  only  remedy  at  the  suit  of  the  payee  or  indorsee  of  a  bill  of  ex- 
change against  the  acceptor,  or  of  the  indorsee  of  a  promissory  note  against 

[  *117 1  ^  maker  ( p).  And  on  an  award  to  ^perform  any  act,  except  to  pay  money, 
aaaumpatt  is  the  only  remedy,  imless  the  submission  were  by  bond  {q).  For- 
merly it  was  thought,  that  in  an  action  of  debt  on  simple  contract,  the  precise 
som  stated  to  be  due  in  the  declaration  must  be  recovered,  or  that  the  plaintiff 
would  be  nonsuited  (r) ;  and  therefore  at  that  time  it  was  usual,  iHien  the 
amount  of  the  debt  was  uncertain,  to  declare  in  assumpsit ;  but  as  this  no- 
tion no  longer  prevails,  and  the  plaintiff  will  recover,  if  he  prove  any  sum  to 
be  due  to  him,  though  less  than  that  stated  in  the  declaration,  it  is  no  longer 
material  in  this  respect  whether  the  plaintiff  declare  in  assumpsit  or  debt  (»)• 

When  a  party  has  different  securities  of  different  descriptions  for  the  same 
debt  or  demand,  and  from  the  same  person,  he  must  found  his  action  on  dmt 
security  which  is  in  law  of  the  higher  nature  and  efficacy.  The  law  has  prs- 
scribed  different  forms  of  action  on  different  securities.  Thus  assumpsit  can- 
not in  general  be  supported  when  there  has  been  an  express  contract  under 
seal  (263)  or  of  record  (254),  which  relates  to  the  same  subject  matter,  and 
is  still  in  force ;  but  the  party  must  proceed  in  debt  or  covenant  where  the 
contract  is  under  seal  (255),  or  in  debt  or  scire  fadcLs  if  it  be  of  record,  even 
though  the  debtor,  after  such  contract  were  made,  expressly  promised  (256) 
to  perform  it  (<)•    And  if  there  be  a  charter-party  under  seal  between  the  mas- 


Of 

sumpiit 
where 
there  are 
aeveral  sc 
curiUes, 


(Jk)  1  New  Rep.  293 ;  9  Co.  86  b. 

(0  3  Bla.  Com.  347 ;  9  Co.  88  a. 

(m)  5  Biiig.  300. 

(n)  1  Hen.  Bla.  547;  Cro.  Jac.  504; 
8  Saand.  303,  n.  6,  837,  350,  374 ;  Fiizg. 
309 ;    Com.  Dig.  Action,  F. ;    3  Co.  98  a ; 

po«f. 

(o)  Hanlr.  466;  Com.  Dig.  Debt,  B. ; 
S  Lord  Raym.  1040. 


(p)  2  B.  &  P.  76;  1  Taunt.  540,  and 
Chiuy  on  Bills,  7th  ed.  496  \  poit, 

{q)  8  Saund.  63  b.  n.  5. 

(r)  3  Bla.  Com.  155. 

(t)  1  Hen.  Bla.  849,  550 ;  Dougl.  6,  738. 

(t)  1  Roll.  Abr.  11,517;  1  Leon.  893; 
8  Leon.  110;  Cro.  Jac  506,  598 ;  8  Stra. 
1087 ;  8  T.  R.  100,  105 ;  1  New  Rep.  108. 
See  the  observation  of  Bayley,  J.,  on   this 


(858)  Vide  Tucker  v.  Randall,  8  Mass.  Rep.  883.  Assumpsit  lies  on  a  promissory 
note  by  which  the  interest  is  payable  annually,  although  the  principal  is  not  yet  payable. 
Greenleaf  «.  Kf'llogg,  8  Mass.  Rep.  568,  884.    Cooley  e.  Rose,  3  Mass.  Rep.  881. 

(853)  Vide  Young  v.  Preston,  4  C ranch,  839.  {  Codman  v  Jenkins,  14  Mass.  Rep. 
93.  {  In  some  cases  where  a  party  has  covenanted  to  do  an  act,  and  failed  in  the  per- 
formance, the  covenantee  has  been  allowed  lo  recover  back  the  consideration  paid,  in  tu* 
tumpsU.  Weaver  V.  Bsntley,  1  Caines'  Rep.  47.  D'Utricht  v.  Melcbor,  1  DalL  488. 
Howes  V,  Barker,  3  Johns.  Rep.  509. 

(954)  J  Andrews  v.  Montgomery  et  al.,  19  Johns.  Rep.  162.  { 

(855)  Vide  Richards  «.  Killam,  10  Mass.  Rep.  843.  847. 

^866^  {  Landis  v.  Urie,  10  Serg.  and  Rawle,  381.  14  Mass.  99.  Miller  v.  Watson,  5 
Cow.  Rep.  195.  \  But  it  has  been  held  that  where  there  is  a  coveaant  to  pay  money,  and 
part  has  been  paid,  assumpsit  will  lie  on  a  promise  to  pay  the  balance.  Danforth  v,  Scho* 
harie  Turnp.  Co.,  18  Johns,  Rep.  887. 
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(S57)  Where  land  is  coriTeyed  by  deed  poll,  and  the  grantee  enters  under  the  deed,  cer- 
tain dalles  being  reserved  to  be  performed,  as  no  action  lies  against  the  grantee  on  the 
deed,  the  grantor  nnay  maintain  assumpsit  for  the  non-performance  of  the  duties  reserved. 
Ooodwin  and  another  v.  Gilbert  and  another,  9  Mass.  Rep.  510. 

(258)  Or  be  rescinded.    Hili  v.  Green,  4  Pick.  Rep.  1 14. 

(V59)  Vide  Shore  v.  Webb,  1  Term  Rep.  732.  Beauchamp  v.  Borrett,  Peake's  Cas. 
109.    Richards  «.  Borrett,  3  Eep.  Rep.  109. 

(«80)  Miller  v,  Watson,  7  Cow.  Rep.  39.  A  promise  to  pay  a  special ty^  debt,  which 
has  been  discharged  by  a  certificate  of  Bankruptcy,  does  not  revive  the  origmal  debt  as  a 
debt  by  specialty.  The  original  debt  is  merely  a  consideration,  which  renders  the  new 
promise  available.  Case  of  Field's  Estote,  S  Rawle,  851.  Where  a  tenant  has  held  by 
lease  with  the  usual  covenants,  and  the  leabe  expires,  and  the  tenant  still  conlinues  to 
bold  the  land  with  the  consent  and  permission  of  the  landlord,  he  shall  hold  subject  to 
all  the  eovenanU  conuined  in  the  expired  lease,  for  the  breach  of  any  of  which  he  may  be 
toed  in  aseampeit;  for  the  law  raises  the  implied  assumpeit  of  bii  cctitinoing  XoMd  oo 
the  same  urms  as  he  did  "by  the  lea  ye.     1  Esp.  Dig.  7. 

YoL.  L  10 


tor  and  froi|^rt  aMvmiMiC  w31  not  lie  bj  the  owners  for  freigfatt  which  the  i.  hwnn 
Meadaot  by  the  deed  coveneoted  with  the  maeter  to  pay  («)•  But  if  the  own-  '"' 
ecf  of  a  ship  be  not  eliarged  directly  on  the  contract  of  charter-party*  but  d|h 
cm  tiieir  general  liahility,  they  nMy  be  sued  in  case  for  negligence  in  convey- 
11^  the  goods,  notwithstanding  die  charter-party  be  under  seal,  entered  into  by 
the  master^  and  whereby  he  covenanted  to  convey  the  cargo  :  the  action  not 
bwg  inconsistent  with  the  provisions  of  the  deed,  and  the  master,  contracting 
as  sQchf  not  as  purt-owner  (x)«  If  the  deed  be  only  executed  by  the  plaintiff 
and  not  by  the  defendant,  the  action  *niust  be  in  assumpsit  (y)  (257) ;  and  if  [  *118  ] 
there  be  an  agreement  by  deed  to  let  a  house,  by  words  not  amounting  to  an 
actual  demise,  the  party  may  maintain  assumpsit  for  use  and  occupation  (s)« 
So  assompsit  lies  for  the  use  and  occupation  of  a  water-course  (a).  Where 
oa  the  separation  of  a  husband  and  wife,  he  covenanted  by  deed  with  a  trustee 
to  pay  an  allowance  for  her  separate  maintenance,  but  made  default,  and  the 
tiustoe  provided  the  wife  with  necessaries,  it  was  decided  that  he  might  sup- 
port assumpeit  on  the  ccnnmon  law  obligation  (A).  8o  if  the  contract  undW  I 
seal  be  invalid  (368)  and  there  be  any  evidence  upon  which  an  implied  con- 
tnM^t  can  be  raised,  assumpsit  may  in  some  cases  be  supported,  as  where  an 
annuity  deed  has  been  set  aside,  or  objected  to  for  some  defect  (269)  in  the 
QMNDoriaU  Dtc*  (e) ;  and  the  taking  a  security  by  deed  on  usurious  terms,  lor 
money  previously  lent  and  not  affected  by  usivy,  wotdd  not  bar  an  action  of 
M8ttni|Mrit  for  money  lent  (d).  JUid  where  a  feme  covert,  without  authority 
tromherhnsband,  contracted  with  a  servant  by  deed,  the  service  having  been 
perCermed,  it  was  decided,  that  the  servant  mi^t  maintain  assumpsit  against 
the  husband  (e).  If  in  respect  of  a  tieif  eonstderoiton,  there  has  been  a  ntis 
simple  contract  to  pay  a  debt,  or  perform  a  contract  under  seal,  assumpsit 
may  be  supported  (/)  (260) ;  as  on  a  promise  to  an  assignee  of  a  bond,  to 

rase  in  4  Bar.  k,  Cres.  9S8 ;  7  D.  ft  R.  S81,  (s)  4  Eep.  Rep.  59 ,  When  not,  S  TaonU 

S.  C. ;    10  East,  378 ;    S  C.  &  P.  358.    A  145  ;  5  B.  Jk  A.  3Si. 

foreign  judgment  does  not  merge  a  simple  (a)  4  Bar.  &  Cres.  8 ;    S  D.  fc  R.  49,  S. 

contract  debt,  11  East,  118,  ISS.  C. 

(a)  I  M.  &  Sel.  S73 ;  3  Campb.  549,  n.  a.  (h)  %  New  Rep.  148. 

Where  it  docs  not  lie  for  interest  secured  by  (e)  6  East,  941  ;  3  Taunt.  5S.    See  ex« 

deed,  1  M.  &  Sel.  575.  oeption,  8  East,  t31. 

(x)  6  Mooie,  415  ;  3  R  It  B.  171,  S.  C.  (d)  I  Saund.  895,  note  I. 

to)  3  Esp.  Rep.  42.  (0  6  T.  R.  176. 

(/)  18  East,  578. 
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118  OF   THE    rORHB    OF  >ACTION8. 

I.  AM  VHP-  paj  him  in  conflidemtioii  of  forbeanmce  (/^)  (261) ;  or  on  a  promise  by  an 
*"*       hair,  having  aasets  by  daseaut,  to  paj  tha  debt  of  hia  aocastor  far  tha 


eonsidaratioo  (h) ;  or  on  a  promisa  to  Ibe  hasband  to  pay  die  arrears  of  a  reat^ 
charge  due  to  the  wife  in  her  life*tiiDe«  ahhoagh  the  rent  was  secured  by 
deed  (t) ;  or  by  the  debtor  himself,  in  respect  of  any  new  consideration  (Ir), 
And  though  it  has  been  decided  that  assumpsit  oannot  be  supported  against  a 
party,  on  his  undertaking  to  pay  the  debt  and  costs  recovered  agamst  hinisalf^ 
in  consideration  that  the  plaintiff  would  stay  execution  (l) ;  it  is  clear  that  anob 
[^119]  action  might  be  supported  *on  a  similar  undertaking  made  by  a  third  per- 
son (m)  (262).  So  between  partners,  who  have  by  deed  covenanted  to  ac- 
count with  each  other,  and  to  pay  over  what  shall  appear  to  be  doe  ;  if  tliey 
state  an  account,  and  one  expressly  promise  to  pay  the  balance,  asaonipait 
may  be  supported  (263)»  notwithstanding  the  deed  (n).  And  where  a  conti^EMSt 
under  seid  has  afterwards  been  varied  in  the  terms  of  it  by  a  dbtioet  sinnple 
contract,  made  upon  a  sufficient  consideration,  such  substituted  or  new  agree- 
ment must  be  tha  subject  of  an  action  of  assumpsit,  and  not  of  an  adioQ  of 
covenant  (o)  (264) ;  and  where  several  things  unconnected  with  a  deed,  are, 
with  other  stipulations  in  a  deed,  alterwards  made  the  kribjeet  of  a  parol 
contract,  assumpsit  may  he  sustained  for  the  breach  ef  it  (f) ;  and  whan 
fVeight  is  recoverable  pro  rata  itineria^  assumpsit  is  the  pfoper  remedy,  and 
not  covenant  on  the  cbarter-paity  (9). 

It  is  also  a  rule,  >hat  when  a  bond  or  other  security,  under  seal  or  df  record, 
has  been  accepted  in  84iii8f action  of  a  simple  cotitract,  (he  latter  is  merged  m 
such  higher  security,  and  assumpsit  is  not  sustainable  (r) ;  unless  such  new 
security  be  void  on  account  of  usury  (t)  or  under  the  annuity  act.  Sic.  in 

(g)  2  Bla.  R.  1269  ;    1  Saund.  SIO,  n.  1  j;  tit  upon  such  naw  sgretment,  4  Burr.  248X 

8  T.  R.  695.  (w)  Cowp.  129 ;  Hardr.  71  ;   I  Lev.  f88. 

{k)  j  Saund.   137  b;    Com.  Dig.  Aciion  <9i)  2  T.  R.  483,  478.     When  iianners 

ABSURipaitf  B.  I.  may  sue  each  other,  aee  ante^  44. 

(i)   1  Leon.  293  ;  9  M.  &  Se).  309.  (0)  1  East,  630;  3  T.  R.  596  ;  4  Taunu 

(k)  Cro.   Car.  343;    Cro.  Eliz.  67;     12  748. 

Mod.  511  ;    1  Vio.  Ab.  272;    1  Rol.  Ab.  8,  (p)  1  M.  &  Sd.  575  ;  2  T.  R.  479. 

pi.  6  ;  Bac.  Ab.  Assumpsit,  A.  (q)  10  East,  295  ;  1  New  Rep.  240. 

(0  Cowp.    128,   129;    see  Button,   77;  (r)  Cro.  Car.  415;    Bac.  Ab.  Debt,  G. 

Cro.  Car.  8.     SembU  that  a  party  discharged  Obligation,  A.  note  ;  3  East,  259. 

out  of  custody  on  a  ea,  sa,  on  his  promise  to  (t)  1  Saund.  295,  note  I. 
pay  at  a  future  period,  is  liable  in  asaurop- 

(261)  lU  Serg.  &  Rawie,  321.  In  Dubois  v.  Doubleday,  9  Wend.  R.  317,  it  was  keid, 
that  anumpsii  would  not  lie  by  the  assignee  of  a  bond,  except  on  an  <«xpress  promise 
although  his  ri^hi  to  the  money  has  been  recognized,  a  partial  payment  made  to  him,  and 
a  negotiation  had  for  the  payment  of  the  balance. 

(262)  Duncan  v.  Kirkpatrick,  13  S.&  R.  293. 

(263)  In  an  action  on  an  arbitration  bond,  on  the  back  of  which  the  parties  had  in- 
dorsed an  agreement  under  seal,  enlarging  the  time  for  making  the  award,  and  it  was 
made  within  such  lime.  The  court  said  that  by  the  decision  in  Brown  v.  Goodman,  (3 
T.  R.  592.)  an  action  would  not  lie  on  the  bond  ;  the  party  has  anotlier  remedy  upou  the 
submission  implied  in  the  agreement  to  enlarge  the  time.  Freeman  v.  Adams,  9  J.  R. 
110.  They  say,  that  if  a  contract  be  subsequendy  changed,  you  must  declare  otherwiso 
than  on  the  contract  itself ;  and  ihey  distinguish  between  cases  where  actions  are  brought 
upon  such  agreements,  and  those  cases  where  ihe  eiilttrgeroent  of  timo  is  presented  by  way 
of  defence,  as  in  Fleming  v.  Gilbert,  3  J.  R.  528. 

(264)  Vide  Cnsey  and  Lawrence  r.  Brush,  2  Caines*  Rep.  296.  See  also  Baiuv.  Pelera 
and  Siebbins,  9  Wheat.  Rep.  556.  A  parol  i  nlartemeni  of  the  time  set  in  a  sealed  instro* 
ment  for  the  performance  o(  covenants  is  good  ;  but  where  there  is  such  enlargement  of  a 
condilioh  precedent,  the  plaintiff  loses  bis  remedy  upon  the  covenant  itaeif,  and  must  seek 
it  upon  the  agreement  enlarging  the  time  of  performance.  Langworthy  v,  Smitlk  2  Wead. 
R«p.  587.    6  Hals.  Rep.  3iJ7.  6  /  "-n 


U    ASSUMPSIT.  il9 

wtitk  caaea    the  parf^  may    proceed    on  the  (xtigtoal  aimpU  ooatraet  if  ^  AMVMf  • 
ndid(/)(265).     So  if  aa  inCaat  give  a  bond  (266)  in  a  penalty  for  neceifia-       "^' 
liesi  tbe  bond  being  inoperative,  the  creditor  may  proceed  in  assumpsit  (t»)  $ 
(S67)  and  if  after  a  secret  act  €€  bankruptcy,  the  bankrupt  give  a  bond  in 
Mtis&cttoA  of  a  simple  contract  debt,  it  will  not  so  far  extinguish  the  simple 
eiNitcact  as  to  preclude  the  creditor  from  petitioning  thereon  for  a  commia^ 
sion^x).     And  the  acceptance  by  a  landlord  of  a  bond  for  rent  is  no  eztia- 
gpishment  of  the  rent*  because  the  renty  issuing  out  of  the  realty,  is  a  debjt  of 
as  hi^  a  nature  as  a  specialty  claim  (jf).    But  a  judgment  obtained  on  a  bond  [  *120  ] 
*inMild  extii^guiah  the  demand  on  the  bond  (s).  The  taking  a  €olhUnd  seeority 
of  an  higher  nature,  whether  from  the  principal  pr  a  sitte^,  does  not  pieclude 
the  creditor  from  suing,  the  original  debtor  in  assumpsit  on  the  first  coOtracl(a) ; 
dioiifgh  judgment  may  have  been  obtained  upon  such  collateral  security  (6){268)« 

It  was  also  a  branch  of  this  rule,  that  assumpsit  could  not  be  supported  for  por  i^t, 

tent,  &c  ummg  out  of  real  property^  though  not  reserved  by  deed,  unless  an  ^^ 

expresa  promise  to  pay  could  be  proved  (269) ;  the  demand,  in  the  technical 

phrase,  saeortag'  of  ^  realty^  and  being,  recoverable  by  higher  remedies,  as 

bf  debt  or  distress  (c).     The  statute  11  Geo.  2,  c.  19  (270),  was  passed  to 

remedy  the  common  law  in  this  respect ;  since  which,  rent  due  on  a  demise 

not  under  aeai  may  be  recovered  by  action  of  assumpsit  as  well  as  debt  (et). 

koA  indeed,  the  notion  that  assumpsit  docs  not  lie  for  a  duty,  merely  because 

Ae  fhuBitiff  claims  an  inheritance,  in  respect  whereof  the  duty  is  payable^  ap^ 

peon  ao  Imgtr  to  exUi  (e)(271).  .  And  if  a  party  hold  over,  afler  the  expira- 

tkn  e(  a  demise  by  deed,  he  may  be  sued  in  assumpsit  for  use  and  occupa- 

fioii,  to  reewer  rent  accruing  due  afler  the  end  of  the  term  (/).     A  corpora* 

(K)  6  East,  941.  (ii)  8  Leon.  110;    6  T.  R.  176,  177;    18 

(■)  B^  N.  P.  189 ;    Ca  Lit.  173 ;   Cro.  Yes.  20 ;  5  Dow,  234. 

ElfE.9fa.  (6)  3Ea8V251. 

(x)  BoL  N.  P.  182  ;    Stnu  1048 ;  1  Hen.  (e)  1  Rot.  Ab.  7,  Action  sur  Case,  O. ; 

Ba.  488.  Cro.  Jac.  598,  414  ;  Cro.  Eliz.  242  ;  3  Lev. 

^)  fisnei^e  N.  P.   183  a.  cites  3  Danv.  150,  261;    3  Wooddes.   152,  153;   Freem. 

AW.  907,  A.  1.    That  fent,  whether  due  on  834. 

a  ieue  or  a  p^rol  demise,  is  of  equal  degree  (d)  See  as  to  tbe  count  for  Use  and.  Oc- 

wttk  a  specialty,  at  least  in  the  administra*  capetion,  post, 

tioB  of  assets,  see  Cora.  Dig.  Administra-  (0  Willes,  HI,  118. 

tioft,  C.  8 ;  Toller,  278.  (/)  4  B.  &  C.  8 ;  6  S.  &  R.  42,  S.  C. 

(s)  Bal.  N.  P.  182  a ;  6  Co.  44. 

rt65)  Or  promissory  note,  M'Crillis  e.  How,  3  New  Hampshire  Rep.  348.  Hammond 
ft.  Uopfiing,  13  Wend.  Rep.  505.  But  where  a  note,  given  at  tbe  time  when  tbe  liability  of 
the  defendant  to  tbe  plaintiff  occurs,  is  usnrious,  there  can  be  no  recovery  in  the  same  action 
on  the  BBoney  counts.    Q,ice  «.  Welling,  5  Wend.  Rep.  595. 

(SaC)  As  to  promise  by  the  debtor  afler  usurious  securities  have  been  destroyed,  to 
repay  prineipal  and  interest,  vide  Barnes  and  others  v.  Hedley  and  another,  2  Taunt.  184     ^ 

C^7)  Vide  1  Campb.  553,  n^  See  the  doetrine  auted.  Roof  v.  Stafford,  7  Cow.  Rep. 
179,  and  the  cases  there  cited. 

^  (868)  Vide  Norria  «.  Aylett,  3  Campb.  330.  A  mortgage  of  lands  as  security  for  a 
sanple  cooiraet  debt,  though  it  contain  a  stipulation  aj^inst  personal  liability  on  the  mort^ 
gage,  does  not  operate  as  payment  of  the  deot ;  nor  discharge  tbe  mortgagor  from  personal 
fiuiiity  for  ic    Ainslee  «.  Wilson,  7  Cowen,  663. 

(W9J  Vide  Smith  sl  Stewart,  6  Johns.  Rep.  4& 

(370)  {  The  xiv.  and  xv.  aections  of  this  atatute  aM.in  force  in  Pinnsylvania,  Roberta' 
IX^.  831  3  Binn.  626.J 

^71)  Vide  Eppe^s  Efx'rs  «.  Cole  and  wife,  4  Hen.  and  Mun.  161.  Hayes  v.  Acre,  Cam. 
kHarw.  Rep.  19.  Smith  e.  Sheriff  of  Charleston,  1  Bay,  444.  See  also  CumminM  v. 
Heyci,  10  Mast.  Rap.  433,  where,  after  reversal  of  a  judgment  in  favor  of  tbe  demandant, 
vJu)  bad  enursd  into  possession,  it  was  held,  that  the  tenant  might  maintain  assumpsit  for 
Ihs  mene  pro6ts. 


ISO  or   THE   rORM3    OF   AeTlOlfS. 

1.  AstvHP-  lion  aggregate  may  maintain  assumpsit  for  the  nss  and  occtipatian  of  bfoiIdiDgSi 
*"*       or  land,  or  toUst  though  they  did  not  grant  the  tolls  to  the  occupier  by  any  in- 
strument under  their  common  seal  {g)> 
On  a  »ta-        Though  a  statute  may  in  some  respects  be  considered  as  a  spectidty  (lk)« 
tute.  y«t  assumpsit  may  be  supported  for  money,  &c.  accruing  due  to  the  plaintiff 

under  the  prOTisions  thereof  (272),  he  not  being  thereby  restricted  to  any  other 
particular  remedy  (f ).     The  order  of  an  inferior  Court  of  justice  may  be  the 
•ubject  of  this  action,  if  there  be  an  express  agreement  to  obsenre  the 
same  (ib). 
On  a  judg-      This  action  is  also  sustainable  upon  the  judgment  of  n  foreign  Coart  (273), 
mAtkU         which  is  not  considered  as  a  debt  of  record  in  this  country  {t)  ;  and  it  Sea 
upon  an  Irish  judgment  (m)  (274),  and  upon  a  Scotch  decree  (»)•    But  net* 
r  *121 1  ^^^  assumpsit  nor  debt  *can  be  sustained  on  the  decree  of  the  Court  of 
Chancery  for  a  specific  sum  of  money,  founded  on  equitable  consideimtit 


/ 


/ 


(g)  Mayor  of  Suffbrd  t.  Till,  19  Moore,  Acn'on  upon  the  Statote.    See  jio«f»  1S8. 
S60 ;   The  Mayor  and  Bui^eeses  of  Cmw        {k)  S  8.  k  P.  AM. 
marthenv  Lewie,  6  Car.  &  P.  608.  {I)  1    Dougl.  4;    11  East,  U4.    When 

{k)  t  Saund.  37,  33.  not,  1  Campb.  63,  953. 

(i)  Bui.  N.  P.  129 ;  Cowp.  474 ;  Doug.  (m)  4  B.  &  C.  411 ;  «  D.  &  R.  471,  8.  C. 
10,  n.  S,  402, 407 ;  6  T.  R.  130 ;  Com.  Dig.         (a)  4  Bing.  686  ;  I  M.  &  P,  663,  S.  C. 

(27i)  Anumpiit  will  not  lie  to  reeover  back  money  won  at  play.  BiUon  «.  Hyde,  I  Veo. 
330,  8.  C.  1  Atk.  128.  }  It  should  be  deht^  if  the  party  sue  under  the  stat.  9  Ann,  c.  14. 
Turner  v,  Warner,  Andr.  Rep.  70.  Bristow  «.  Jomea,  7  Term  Rep  957.  In  Penn$ylwuiim 
the  action  may  be  dtht  or  cose.  Act  of  28d  April,  1794.  3  Sm.  Laws,  182.  AliUr  in 
JUassachtuettMf  if  the  action  be  brought  wiihin  three  months  from  the  losing  of  the  money. 
Babcock  a.  Thompson,  3  Pick.  Rep.  446.  { 

(973)  Vide  Phil.  Ev.  242,  343.  Buttrick  and  wife  v.  Allen,  8  Mass.  Rep.  873.  Bisael 
V.  Bridges,  9  Mass.  Rep.  464.    Hubbell  v.  Coudrey,  5  Johns.  Rep.  139. 

(274)  As  to  the  effect  of  a  judgment  obtained  in  one  of  the  United  States,  when  mad« 
the  subject  of  an  action  in  another,  (respeciing  which  the  courts  in  this  country  have  Ym« 
rted  essentially  from  one  another,  some,  as  the  Supreme  CouK  of  JWto  Yorkt  regarding  «t 
merely  as  a  foreign  judgment,  and  others  allowing  it  greater  weight,)  s^e  Armstrong  m, 
Carson's  Ex'rs,  2  Dall.  302.  Barilettv.  Knight,  1  Mass.  Rep.  401.  Bissell  v  Briggs,  9 
Mass.  Rep.  462.  Hitchcock  and  Pitch  v.  Aicken,  I  Caines*  Rep  460.  Taylor  v.  Bryden, 
8  Johns.  Rep.  173.  Hubbell  o.  Coudrey,  5  Johns.  Rep.  132.  Phillips'  Ev.  Donl.  Ed. 
954.  n.  Pauling  and  wife  v.  Wilson  and  Smith,  13  Johns.  Rep.  192.  But  in  Mills  «. 
Duryee,  in  the  Supreme  Court  of  the  U.  S.,  7  Crunch,  481,  it  was  held  that  nU  de^t 
was  not  a  gtood  plea  to  an  action  of  debt  founded  on  the  judgment  of  another  Slate ;  be- 
cause such  judgment  was  conclusive  between  the  parties,  such  being  the  effect  to  whiefa  it 
/  was  entitled  in  the  State  where  rendered,  and  therefore  it  could  only  be  denied  by  thepfea 

/  of  ftttf  tiel  reewd,    {  The  same  point  was  decided  in  Hampton  v.  M*Connel,  3  Wheat.  Kep. 

'  934.    See  Jones's  Adm.  e.  Hoar's  Adm.,  2  Rand.  Rep.  303.    The  decision  in  Mills  v. 

Duryee  has  been  acquiesced  in  by  the  courts  of  New  z  ork,  (Andrews  v.  Montgomery,  19 
Johns.  Rep.  160,)  subject  to  these  qualifications,  that  the  party,  against  whom  judgment 
was  rendered  is  not  to  be  precluded  from  showing,  that  such  judgment  was  fraudulently 
obtained,  or  that  the  State  court  had  not  jurisdiction  of  the  person  of  the  defendant,  Bor- 
den «.  Fitch,  15  Johns.  Rep.  121.  ^TU  de^l,  however,  ua  proper  plea  in  an  action  of 
debt  on  a  judgment  recovered  before  a  justice  of  the  peace  of  another  State.  Warren  v. 
FiaSi:>  <  Pick.  Rep.  448.  {  In  the  case  of  Aldrtch  v.  Kinney,  4  Conn.  Rep.  380,  Ch.  J. 
Hosmer  reviews  all  the  decisions,  and  eomes  to  the  conclusion,  that  the  records  of  the 
oouru  of  other  States  are  conclusive  in  eases  only  where  they  had  jurisdiction  of  the  cause, 
and  of  the  person  of  the  defendant.  In  Hall  p.  Williams  et  af.,  6  Pick.  937,  Ch.  J.  Parker 
has  expressed  the  opinion  that  in  all  instances  the  jurisdiction  of  the  court  rendering  the 
judgment  may  be  inquired  into.  The  court  wore  further  cff  opinion,  with  the  Suprema 
Court  of  Connecticut,  that  if  it  appeared  that  the  court  rendering  the  judgment  had  juris- 
diaion,  the  record  is  conclu&ive  evidence  of  the  debu  The  case  of  Starbuck  r.  Murray,  5 
Wend.  Rep.  148,  is  to  the  same  effect  In  Shumway  «.  Stillman,  6  Wend.  Rep.  447,  in 
an  action  on  a  judgment  of  a  oourt  of  a  sister  State,  it  was  held,  that  the  record  being  only 
]^ma  Jweie  evidence  of  the  defendant^t  appearance  by  attorney,  that  fact  might  be  con- 
tested. 
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onif  (0}(2T5)t  or  on  a  mere  interlocutory  order  of  a  Gonrt  of  Law  (p).     But  u  asaump* 
in  action  may  be  niatntaiDed  on  the  decree  of  a  Colonial  Court  for  payment       *"' 
of  a  balance  due  op  a  partoership  accouot  {q).    We  have  already  noticed  the 
iMtances  in  which  an  action  is  sustainable  by  a  party  against  his  co-^oH- 
ur{r){27e). 

Assumpsit  cannot  be  supported  against  a  corporaHon  (277),  because  a  cor-  By  and 
poration  cannot  contract  by  parol  («) ;  except  in  the  case  of  promissory  ^C^*"*^ 
aotes  (f )  and  bills  of  exchange,  where  the  power  of  drawing  and  accepting  tioi». 
them  is  recognized  by  statute  (»;,  and  other  contracts  sanctiooed  by  particular 
legialative  provisions  (e)( 278).     But  a  corporation   maybe  plaintiffs  in  this 
fonn  of  action ;  at  least  upon  an  executed  consideration,  as  for  use  and  occu- 
pation of  buildings  or  land,  or  even  tolls,  where  the  tenant  has  held  the  pram- 
wt»  under  thena,  and  paid  rent  (w).     And  the  London  Gas  Company  may  sue 
ia  assumpsit  for  gas  supplied,  aldiough  there  was  no  contract  by  deed  under 
Ibeir  seal  (x). 

Where  there  has  been  an  express  contract,  the  party  injured  may  sustain  an  in  gcnerml 
action  of  assumpsit,  though  the  breach  amount  to  a  trespass  (y) ;  but  unless  |^^  "y 
there  have  been  such  contract,  or  the.law  will,  under  the  circumstances,  imply  met, 
a  contract,  the  plaintiff  must  resort  to  another  form  of  action  (z).    Therefore* 
assumpsit  for  use  and  occupation  cannot  be  supported  where  the  possession  is 
adverse  (279),  and  the  relation  of  landlord  and  tenant  has  never  subsisted 

m 

{•)  ^n.  a  Aid.  58  ;  8  a  li  C.  80 ;  S  M.  Barr.  1816. 

aa.l%5,S.C.  (•)  6  Vin.  Ab.  317,  pi.  49;   5  East,  839, 

(p)  tHes.  Bla.  84S;  4  Taunt.  705;  3  84<  ;  see  16  E:\8t,  6. 

&  a  AJdL  54  (to/  8  Lev.  858  ;   I  Cnmpb.  466  ;  4  B'lng, 

(§)  8B,kC'  16  s  8  M.  fc  R.  153,  S.  C. ;  75,  887  ;  when  not,  id.  883 ;  Mayorof  Staf- 

]  Caoipb.  853.  ford  9,  Till,  I  Moore,  860 ;  Mayor  of  Cur. 

(r)  JitU^  44.  marthen  v.  Lewis,  6  Car.  &  P.  608  ;  4  Bar, 

(«}  I  RoL  R.   88 ;  see  5  Taar.t.  798  ;  4  li  Cres.  968, 968 ;  7  D.  &  R.  376,  381,  S.C. 

Bias.  77.  (*)  8  C.  a  P.  3«5. 

(t)  3  a  4  Ann.  c  9.  (»)  8  Wils.  381  ;  3  Wils.  354. 

{«)  5  B.  &  AM.  804 ;    3  B.  &  Aid.  1  ;  8  (x)  I  Comph.  360;    IT.  R.  386. 

(875)  {  JUUtr^  in  Pennsjlvania,  Evans  «.  Taiem,  9  Serg.  A  Rawie,  858.    See  Dubois  v. 
Dvbois,  6  Cow.  Repw  494.  } 

(t76S  {  See  also  Atwater  «.  Fowler,  1  Hall's  Rep.  181.  | 

(877)  Bai  it  has  been  decided  in  some  late  cases  in  this  country,  tliat  astampsit  would 
lie  ai»ai«ist  a  corporation,  even  on  an  implied  promise.  Danf  »rth  v.  Schoharie  Tump.  Co.,  . 
It  Johns.  Rep.  887.  Bank  of  Columbia  v  Patterson's  Adm'r.  in  Sup.  Court  of  U.  S.  5 
Ball's  L.  J.  489,  cited  18  Johns.  Rep.  831,  S.  C.  7  Cranch,  899.  Hayden  and  another 
ff.  Middlesex  Tump.  Corporation,  10  Mass.  Rep.  397.  Dunn  v.  Rector,  Ac.  of  6l  An- 
drew's Church,  14  Johns.  Rep.  1 18.  \  Overseers  of  N.  WhitehitU  v.  Overseers  of  S.  White- 
hall, 3  Serr.  A  Rawle,  1 17.  Ellis  v.  Merrimack  Bridge,  8  Pick.  Rep.  843.  Poultney  v. 
Wdla,  1  Aiken's  (Vermont)  Rep.  180.  Savings  Bank  v,  Davis,  8  Conn.  Rep.  802,  an4 
the  eases  there  cited.  (  A  special  action  of  assumpsit  will  lie  against  a  bank  for  refusing 
lo  transfer  stock.  The  Kin»  v.  Bank  of  England,  8  Doug.  584.  Shipley  and  others  o. 
Mechanics'  Bank,  10  Johns.  Rep.  484.  See  also  Gray  v,  Portland  Bank,  3  Mass.  Rep. 
364.  An  insoranee  company  may  mnke  a  valid  promissory  note,  which  will  be  held  eood 
OBtii  the  contrary  be  sh  >wn.  Barker  v.  Mechanics'  Fire  Ins.  Co.,  3  Wend.  R.  94.  But  a 
note  by  which  J.  F.,  as  president  of  an  insurance  company,  promises  to  pay  a  sum  oertain, 
k  noi'the  note  of  the  company,  but  of  the  maker  alone,    ib. 

(878)  Air  aetioa  of  assumpsit  will  lie  against  a  c<^rporation  upon  simple  contracts  of  its 
•athorixed  "gents,  when  aeting  within  the  scope  of  the  legitimate  purposes  of  such  corpo- 
rttaoos.    MoU  v,  Hieks,  I  Cowen,  513. 

(879)  See  3  Serir-  k  Rawle«  501.  Wharton  v.  Fitzgerald.  3  Dall.  503.  Polt «.  Leaher, 
1  TMics,  576.  Slockett  v.  Watkins'  Adm.,  8  Qilb.  A  Johns.  Rep.  887.  Feathersum* 
iMogk  9.  Bradshaw,  1  Wend.  Rep.  1 34.  Nor  can  it  be  supported  against  a  parson  who  has 
■Med  under  a  eontraet  to  purchase,  which  he  has  reAised  to  perform,  but  he  should  b« 
ned  far  the  mesne  profits.  Smith  v.  Suwart,  7  Johns.  Rep.  46.  Nor  to  recover  th« 
^«s  of  sand  taken  mxB  a  sand-bar  in  another  State,  to  which  both  parties  claimed  title, 
•ad  sold  by  the  dclendant.    Baker  v.  Howell^  6  Serg.  &  Rawle,  476. 
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li\a  or  TH£  FORMES   OF  ACTIONS. 

t.  AstvMP-  between  the  paitiea;  but  the  plaintiff  must  declare  in  ejectment  or  tres- 
pass (a) (280).  Nor  ia  assumpsit  the  proper  remedy  in  the  case  of  a  deceiU 
ful  representation^  not  embodied  in,  or  noticed  on  the  face  of,  a  written  con- 
[  *122  ]  tract  between  the  parties  ;  but  the  ^remedy  should  be  case  for  the  fraud  (i). 
But  where  the  defendant  in  selling  a  horse  refused  to  warrant  it,  and  yet  said 
'  that  it  was  *'  sound,  as  far  as  he  knew,''  it  was  held,  that  he  was  liable  in  as- 
aumpsit,  on  proof  negativing  the  soundness,  and  showing  that  the  defendant 
knew  the  horse  was  unsound,  and  that  it  was  not  necessary  to  declare  in  case 
for  the  deceitful  representation  (c).  The  cases  in  which  the  plaintiff  may 
waive  a  tort  or  trespass  and  declare  in  assumpsit,  have  been  already  adverted 
to  (d]«  It  is  not  judicious  to  adopt  thb  form  of  action  where  the  plaintiff  may 
declare  in  tort  in  cases  where,  by  suing  ex  contractu^  the  right  of  set-off  may 
attach  (e).  And  if  goods  be  obtained  under  a  fraudulent  contract,  giving  the 
purchaser  a  specified  credit,  although  the  vendor  may  disaffirm  the  contracti 
and  maintain  trover  before  the  expiration  of  the  credit,  yet  he  cannot,  during 
the  prescribed  period,  maintain  assumpsit  for  goods  sold  (/)(261}.  And 
where  the  debt  is  small,  and  it  is  important  to  avoid  the  expense  and  delay  of 
executing  a  writ  of  inquiry,  it  is  judicious  to  declare  in  debt. 

Declara*         The  Declaration  in  this  action  must,  except  in  the  instances  of  bills  of  ex- 

uon,  &C.  change,  promissory  notes,  and  checks,  disclose  the  consideration  upon  which 
the  contract  was  founded,  the  contract  itself,  whether  express  or  implied,  and 
the  breach  thereof  {g) ;  and  damages  should  be  laid  sufficient  to  cover  the 
real  amount ;  and  Reg.  Gen.  H.  T.  4  W.  4,  prohibits  more  than  one  couni 
upon  the  same  transaction.  The  most  general  plea  was  non  assumpsit,  that 
the  defendant  did  not  undertake  and  promise  as  alleged  by  the  plaintiff,  and 
under  which  the  defendant  might  formerly  give  in  evidence  most  matters  of 
defence.  But  now  the  Reg.  Gen.  H.  T.  4  W.  4,  wholly  abolishes  the  plea  of 
non  assumpsit  in  some  actions,  and  greatly  narrows  its  utility  in  others,  as 
will  be  fully  shown  in  the  chapter  on  pleas,  where  the  rules  with  regard  to  tfie 
form  and  application  of  pleas  in  this  action  will  be  fully  noticed. 

The  judgment  in  favor  of  the  pkintiff  is,  that  he  recover  a  specified  smn, 
assessed  by  a  jury,  or  on  reference  to  the  master,  for  his  damages  which  he 
hath  sustained  by  reason  of  the  defendant's  non-performance  of  his  promises 
and  undertakings;  and  for  full  costs  of  suit,  to  which  the  plaintiff  is  in  all  cases 
entitled  in  this  action,  though  the  damages  recovered  be  under  409.,  unless 
the  judge  certify  to  take  away  costs  under  the  statute  (k) ;  or  unless  the  plain- 
tiff ought  to  have  proceeded  for  the  recovery  of  the  debt  in  some  inferior 

1^*123  ]  Court  established  by  virtue  of  an  act  *of  parliament,  which  deprives  a  party 
suing  elsewhere  of  the  right  to  costs.  In  some  cases  the  superior  Courts  will 
stay  the  proceedings  where  the  debt  sued  for  is  under  40*.,  and  the  plaintiff 
may  recover  it  in  an  inferior  Court  (t). 

(a)  1  T.  R.  378,  386,  387 ;  Lord  Raym.  («)  Ibid. 

1816;    Bac  Ab.  Assumpsit,  A.;    3  Slra.  (/)  9  B.  &  C.  S9. 

1«39  ;  1  Campb.  360.  {g)  Bac.  Ab.  Assumpsit,  P. 

(6)  4  Campb.  89,  144,  169 ;  18  East,  11.  {h)  43  Eliz.  c.  6. 

re)  4  C.  &  P.  45.  (i)  Tidd,  9tli  edit.  516. 

[d)  janU,\\Z,  114. 


s 


^880^  Vide  Cammings  and  wifb  v,  Noyes,  10  Mass.  Rep.  435,  436. 
(881)  Vide  Bailey  and  Bogert  v.  Freeman,  4  Johns.  Rep.  883.    See^Edgerton  «.  Edffer- 
lon,  8  Conn.  Rep.  6. 
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II.  DEBT. 

Tbw  action  is  so  called  because  it  is  in  legal  consideratioa  for  the  recovery  "•  dbbt. 
of  a  debi  (282)  to  nomine  and  in  numero ;  and  though  damages  are  in  general 
iwarded  for  the  detention  of  the  debt,  yet  in  most  instances  they  are  merely 
nominal,  and  are  not,  as  in  assumpsit  and  covenant,  the  principal  object  of  the 
suit,  and  though  this  distinction  may  now  be  considered  as  merely  technical, 
vhere  the  contract  on  which  the  action  b  founded  is  for  the  payment  of 
money,  yet  in  many  instances  we  shall  find  it  material  to  be  altended  to  (jt). 

Debt  is,  in  soma  respects,  a  more  extensive  remedy  for  the  recovery  of  ur  gbmb- 
niooey  than  assumpsit  or  covenant  j  for  aantmpti^  is  not  sustainable  upon  a  ^^^ 
^eciahy,  and  covenant  does  not  lie  upon  a  contract  not  under  seal ;  whereaa 
dek  lies  to  recover  money  due  upon  legal  liabilities  (/) ;  pr  upon  simple  con- 
tracts, express  or  implied  (m),  whether  verbal  or  written ;  and  upon  contracts 
soder  seal  (a)  ;  or  of  record  (o}(283) ;  and  on  statutes  by  a  party  grieved,  or 
by  a  common  informer ;  whenever  the  demcind  is  for  a  sum  certain,  or  is  capa« 
Ue  of  being  readily  reduced  to  a  certainty  {p)m^)*    It  Q^&y  he  supported  on 
A  ceotract  to  pay  so  much  per  load  for  wood,  the  quantity  of  which  was  not 
tben  ascertained ;  or  on  a  quantum  meruit  (9)  for  work ;  or  to  pay  a  proper- 
tna  of  the  costs  of  a  suit  expected  to  be  incurred  (r) ;  or  to  recover  the 
treUe  Tilne  of  tithes  not  set  out  according  to  the  statute  (a).     But  it  is  not 
SQstuoslble  when  the  demand  is  rather  for  unliquidated  ^damages  than  for  [  *124  1 
money  (/) ;  unless  the  performance  of  the  contract  were  secured  by  a  penalty, 
io  wluch  case  debt  may  be  supported  for  the  penalty,  and  the  real  demand  ia 
to  be  ascertained  according  to  the  provisions  of  the  8  &  9  W.  3,  c.  11.     Debt 
ilso  lies  in  the  deti^el  for  goods,  as  upon  a  contract  to  deliver  a  quantity  of 
malt ;  which  action  differs  from  that  of  detinue  in  respect  of  the  property  in 
toy  specific  goods,  not  being  necessarily  vested  in  the  plaintiff  at  the  time  the 
action  is  brought,  which  is  essential  in  detinue  (u). 

On  simple  contracts  and  legal  liabilities  {x)  debt  lies  to  recover  money  lent,  q^  simplm 
paid,  bad  and  received,  and  due  on  an  account  stated  (ijf) ;  for  interest  due  on  <^on- 

TRACTS. 

(k]  I  H.  Bl.  550 ;  BuL  N.  P.  167  ;  Cowp.  been  usual  to  omit  the  fii«n<ttiii  mervtl  count 

5d9.  in  6*  bt. 

(<}  Hob.  906  ;  Com.  Dig.  Debt,  A.  f .  (r)  3  Lev.  429. 

(»)  Hob.  906  ;    Bui.  N.   P.  167  ;  Com.        (<)  Lord  Raym.  68S ;  1  Ro!.  Ab.  598,  pi. 

Dis.  Debt,  A.  9.  ^  19. 

(«)  Id.  aid,  (t)  Ants,  133,  n.  (p)  ;  Ld.  Raym.  1040;  9* 

(•)M.i6M.  Saund.62b. 

(f)  Bol.  N.  P.  167 ;  3  Lev.  499  ;  S-r  T.        («)  Dyer,  24  b ;   Com.  Di^.  Debt,  A.  5  ; 

J«ie^  104;  Ld.  Raym.  614;  9  Stra.  1089;  Bac.  Ab.  Debt,  F.;  3  Woodd.  103,  104. 
Doagl.  € ;  9  T.  R.  99.  (x)  Anie,  123. 

(f)  It  bia  boen  doobied  whether  debt  lies        iy)  Com.  Die.  Debt,  A. ;  1  Rol.  Ab.  593, 

opM  a  fMRlifm  meruli;    and  of  late  it  h»8  pi.  95 ;  Hob.  207. 

(289)  For  the  oneient  latv  respecting;  this  aeiion,  vide  I  Reerc's  Hist.  E.  L.  158,  159. 
S  Reeve*!  Bitu  E.  L.  952,  262,  329, 333.  3  Reeve's  Hi^t.  E.  L.  58,  65.  5  Pel.  S.C.  R.  150. 

(283 1  See  Republica  v.  Lacnze  et  a!.,  2  Dall.  123. 

(284)  U.  States  V.  Cult,  1  Peters*  Rep.  147.  So,  where  i\ie  plaintifTs  land  bns  been 
^'ita  by  a  turnpike  company  in  order  to  make  their  road,  and  the  damages  have  been  as- 
Kncd  aeeordinif  to  the  provisions  of  the  act,  debt  wilt  He  for  the  sum  am^essed,  if  no  other 
■pcctfie  remedy  were  provided  by  the  act.  Bigetow  c.  Canibridge  Turu.  Co.,  7  Mow.  Rep. 
Ml  Gcducy  9.  lubdbiunii  of  Tewk;»bury,  3  Muss.  Rep.  309,  310. 


184  or  THC  FOEMS  OF  ACTIONS* 

II.  DBBT.  the  loan  or  forbearance  of  monej  (z) ;  for  work  and  labor  (a)  ;  for  fees  (6) ; 
for  goods  sold  (c) ;  and  for  use  and  occupation  (d)  (285).  It  is  sustainable 
for  an  J  debt  or  duty  created  by  common  law  or  custom  (e),  as  on  a  bill  of 
exchange  (286)«  by  the  payee  against  the  drawer,  on  the  default  of  the  accep* 
tor,  or  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange,  expressed  to 
be  for  value  received  (Z') ;  and  by  first  indorsee  against  first  indorser,  who 
was  also  the  drawer  of  a  bill  payable  to  his  own  order  (g)  (287)  ;  and  on  a 
promissory  note  by  the  payee  against  the  maker,  when  shown  to  have  been 
drawn  for  value  received  {h) ;  but  not  by  or  against  any  other  collateral  par* 
ty  (i) ;  and  for  tolls,  port  duties,  and  copyhold  fines  {k) ;  and  for  qnit  rent  (/). 
And  It  lies  on  an  award  to  pay  money  (288),  but  not  if  it  were  to  perform  any 
other  act,  unless  there  were  an  arbitration  bond,  in  which  case  the  action  must 
be  brought  thereon  (m).  It  lies  also  on  by-laws  (n),  for  fines  and  amercia^ 
nents  (o)  (289),  on  £nglish  judgments  not  of  record  ( p)  (290),  as  well  as  oo 

L  12^  J  such  as  are  of  record,  on  an  *Irish  judgment  (g),  and  on  foreign  judg- 
ments (r)  (291),  and  upon  the  decree  of  a  Colonial  Court  for  payment  of  a 
balance  due  on  a  partnership  account  («)  (292).  Debt  clearly  lies  against  a 
corporation  for  the  recovery  of  a  debt  in  those  cases  in  which  assumpsit  nay 
be  maintained  against  them  {t)^  and  in  all  those  instances  in  which  Aey  con- 
tract by  deed  to  pay  money.     And  even  assuming  that  a  corporation  cannot  in 


!: 


[x)  5  T.  R.  553.  (jb)  Com.  Dig.  Debt,  A.  9. 

>)  Com.  Dig.  Debt,  B.  (0  5  Wentw.  I5S,  153. 

{h)  Bie.  Ab.   Deb^  A  ;   I  Rol.   Ab.  598 ;        (m)  2  Saund.  Bi,  n.  6  ;  Burr.  978 ;  Salk. 

Com.  DiK.  Pleader,  3  W.  1 1.      #  79 ;  Lord  Raym.  715;  Sir.  99$. 

(c)  3  T.  R.  88.  (n)   1  B.  &  P.  98. 

(d)  S  Taunt.  96;  6T.  R.  69;  6  East,  (o)  Cro.  Eiiz.  581  ;  Bui.  N.  P.  167;  1 
848.  Hen.  B!a.  169 ;  Rep.  temp.  Hard.  1 16 ;  Hob. 

(e)  Com.  Dig.  Debt,  A.  9  ;  Hob.  S06.  906. 

(/)  3  D.  6l  R.  165 ;   1  B.  &  C.  674,  S.  C.        (p)  I  Saund.  99.  n.  9. 

(jg)  3  Price,  853.  {q)  3  Taunu  85.    Assumpsit  is  also  main- 

(*)  Creswell  v.  Crisp,  9  Dowl.  635  ;   Ly-  uinable,  4  B.  &  C.  41 1  ;   6  D.  5t  R.  471,  S. 

onsv.  Cohen,  3  Dowl.  943  ;  Priddy  v.  Hen-  C. 

brey,  1  Barn.  5l  Cres.  674  ;    3  Dowl.  &  Ryl.        (r)  3  East,  981  ;    Doug.  1  ;  4  Bing.  686  ; 

165  ;  and  pott,  8  toI.  6th  ed.  851,  858.  ante,  180. 
'  (Q  1  T  mnt.  540 ;  8  B.  &  P.  78 ;   Chitty         (*)  8  B.  &  C.  16 ;  9  M.  &  R.  153,  S.  0. 

on  Bills,  7th   edit.  488;  9  Campb.  187,  n.        (I)  Jinte,  121. 

(«);  onie,  116, 117. 

(985)    {  Davis  V.  Shoemaker,  I  Rawle,  135.  \    Vido  3  Reeve's  Hist.  E.  L.  64. 
^986)  Vide  I  Cranch,  Appendix,  468,  465. 

(987)  It  is  said  that,  in  Maryland,  such  an  action  cannot  be  sustained.  Lindo  «•  Gard- 
ner, I  Cranch,  343.  Since  the  statute  making  promissory  notes  negotiable,  the  legal  op- 
eration  and  effect  of  the  transfer  is,  that  the  money  due  upon  the  note  to  the  original 
payee  is  due  from  the  maker  to  the  assignee  or  holder,  and  that  in  judgment  of  law  there 
IS  privity  of  contract  between  the  maker  and  indorsee  or  holder  by  the  terms  of  the  note 
ana  the  operation  of  the  statute.  Accordingly,  an  action  of  debt  on  a  promissory  note 
may  be  maintained  by  an  indorsee  against  the  maker.  Wilmarth  v.  Crawford,  10  Wend. 
R.  340. 

(988)  Stanley  «.  Chappel,  8  Coweo  R.  935.  And  debt  on  an  award  of  money  wui 
lia,  without  regard  to  the  penalty  of  the  bond.    Ex  parte  Wallis,  7  Cow  en,  599. 

(989)  {  But  debt  will  not  lie  on  a  judgment  for  damages  obtained  under  the  act  of  the 
6th  of  April,  1802,  (Purd.  Dig.  681,)  '<  to  enable  porehasert  at  sheriffs'  and  coroners' 
sales  to  obtam  possession."  The  remedy  prescribed  by  the  act  can  alone  be  pufsucd. 
Moyer  v.  Kirby,  14  Serg.  k,  Rawle,  169.  ( 

C990)  Pease  v.  Howard,  14  J.  R.  479.    Bennet  v.  Moody,  9  HalPs  N.  Y.  R.  471. 
'  .(991)  Habbell  •.  Cowdrey,  6  J.  R.  139.    Andrews  a.  Montgomery,  19  iU  169.  MilU  9. 
Duryee,  7  Cranch,  481. 

(999)  Debt  lies  on  the  decree  of  a  court  of  chancery,  in  snother  State,  for  tha  p^yOitnU 
by  the  defendant,  of  money  only,  without  any  acts  to  be  done  by  the  plaintiE  Pott  *^ 
La  Rue  v.  Ifeafie,  3  Caines'  Rep.  SlS.    {  Evans  a.  Tatem,  9  Serg.  It  Rawle,  858. } 
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general  contract  bnt  by  deed,  the  Court  will  presume  on  general  demurrer  that  n.  debt 

there  was  a  deed*  in  order  to  support  a  count  in  debt  that  the  corporation  was 

**  indebted/'  &c.  (u).     And  it  is  laid  down  as  a  general  [rule,   that  debt  lies 

upon  every  contract  in  deed  or  in  law  {x).     And  now  by  express  enactment, 

debt  on  simple  contract  is  sustainable  against  an  executor  in  any  court  of 

law  (I). 

Debt  lies  also  to  recover  money  due  on  any  specialty,  or  contract  under 
seal  to  pay  money  (sr),  as  on  single  bonds  (a),  on  charter-parties  (6),  on  poll* 
cies  of  insurance  under  seal  (c)  (293),  and  on  bonds  conditioned  for  the  pay- 
ment of  money,  or  for  the  performance  of  any  other  act,  by  or  against  the 
parties  thereto  and  their  personal  representatives  (J),  and  against  the  heir  of 
the  obligor,  if  he  be  expressly  named  in  the  deed,  or  against  a  devisee  having 
legal  assets  (e),  and  by  the  sheriff  or  his  assignee  on  bail  bonds  (/)(294),  and 
replevin  bonds  (g),  on  eases  for  rent  or  penalties,  as  for  ploughing  up  meadow, 
&c.  (ik),  on  annuity  deeds,  and   on   mortgage  deeds.     An  action  of  debt  is 
Dot  susfainable  against  the  assignee  of  pert  of  land  demised  (t).     Debt  is 
the  remedy  given  by  the  statute  {k)  to  the  executor  of  a  tenant  in  fee  or  for 
Kfe,  to  recover  rent  which  accrued  due  to  the  testator,  and  to  husbands  to  re- 
cover rent  which  became  due  to  them  and  their  wives,  for  rents  of  the  wives' 
freeholds  during  the  life  of  the  wives.     Debt  is  also   sustainable  for  a  rent- 
charge  or  annuity  granted  for  years,  or  by  the  executors  of  a  tenant  for  life  of 
a  renl-cbarge,  or  of  a  tenant  pur  autre  vie  after  the  death  of  ^cestui  qui  vie  (/).    r  *126 1 
Bnl  it  should  seem  that  no  action  can  be  support^  at  law  for  the  arrears  of 
an  anaaity,  unless   it  be  granted  by  deed,  and  there  must  be  an  express  grant 
io  socii  d€ed{m).     And  debt  is  not  sustainable  for  the  arrears  of  an  annuity  * 
or  yearly  rent  devised,  payably  out  of  lands  to  A.  during  the  life  of  B.,  to 
wlioin  the  lands  are  devised  for  life,  B.  paying  the  same  thereout,  so  long  as 
the  estate  of  freehold  continues  (n) ;  and  this  although  it  is  not  stated  in  the 
declaration  that  the  grantor  had  a  freehold  in  the  premises  out  of  which  it  was 
payable,  as  it  must  be  inferred  that  he  had  such  an  interest,  where  nothing  ap- 
pears to  the  contrary  (o).     The  reason  assigned  is,  that  the  law  will  not  suffer 
a  reoi  injury  to  be  remedied  by  an  action  merely  personal ;  neither  does  the 
aetioQ  lie  by  the  statute  8  Anne  (p),  for  that  statute  applies  only  to  cases  of 


(«)  4  B.  &  C.  962  ;  7  D.  &  R.  376. 

(x)  Cora.  Dig.  Debt,  A.  1  ;  1  M'Clel.  & 
Y.  457. 

is)  3&4W.  4,e.  48,  a.  14. 

(x)  «  Stra.  1089  ;   12  East,  583. 

(«)  Cora.  Dig.  Debt,  A.  4 ;  Stra.  1089  ; 
\  T.  R.  40. 

ih  Stra.  1069  ;   1  New  Rep.  104. 

(c)  Marsh,  on  Ins.  596  ;  6  G.  1,  c.  18,8.  4. 

(•0  Com.  Di<:.  Debt,  A.  4 ;  post,  vol.  ii, 

(0  Bac  Ab.  Ueir  ;  7  East,  128. 

{/)  4  Ann.  e.  I6,*8. 20. 

is)  11  Geo.  3,  c.  19. 


(h)  Com.  Dig.  Debt,  A.  5,  B. ;  3  Bla»Com^ 
231  ;   1  New  Rep.  104,  109. 

(0  Curtis  V.  Spiiley,  1  Bing,  N,C.  759; 
but  the  landlord  must  proceed  by  distress,  id» 
ibid.  ;  or  by  hCiion  of  covenant,  id,  ;  LQnsi 
ham  T.  King,  Cro.  Car.  22J. 

(k)  32  Hen.  8,  c.  36. 

(/)  I  Saund.  282,  note  1,  276. 

(m)  2  D  &  R.  603  ;   14  Ves.  491. 

(n)  4  M«  &  SeU  113;  2  Saund.  304. 
note  8. 

(o)  6  Moore,  335  ;  3  B.  &  B.  30,  S.  C, 

(p)  8  Ann.  c.  14. 


(193)  Judgnifnt  reversed  where  an  aolion  of  assumpsit  hnd  been  brought  against  an  !&•« 
^tnnct  Company  on  a  policy  sealed  with  their  corporate  soal.  Marine  Insurance  Compa- 
*7  of  Al«xandria  v.  Young,  1  Crauch,  332. 

(^)  { It  Mems  to  b«  doubtful  whether  debt  will  lie  on  a  bail  bond  in  Massachusetti, 
Bee  Lane  v.  Smith,  2  Pick.  Rep.  2St .  } 
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II.  BiBT.  demises  from  landlord  to  tenant  {q).    The  assignee  of  a  rent  reserved  upon  a 
lease,  may  maintain  debt  for  the  arrears  (r). 
o"  This  action  also  lies  on  records^  as  upon  the  judgment  o£  a  superior  or 

inferior  Court  of  record  (<},  either  generally,  or  against  an  executor  or  admin- 
istrator, suggesting  a  devastavit  (/).  Although  the  judgment  was  erroneoust 
debt  lies  until  it  has  been  reversed  (tt) ;  and  the  mere  circumstance  of  the 
defendant  having  been  rendered,  will  not  bar  the  action.  Where,  however* 
the  defendant  has  been  charged  in  execution  on  the  judgment,  no  action  can 
be  supported  on  the  judgment ;  although  he  was  discharged  out  of  custody 
upon  a  promise  to  pay  the  sum  recovered  by  instalments,  and  which  he  neglecta 
to  do  (jr).  And  where  the  defendant  has  been  discharged  out  of  custody 
under  the  Lord's  Act,  debt  is  not  sustainable  (y) ;  and  an  action  upon  a  judg* 
ment  has  become  less  frequent  since  the  statute  (z)  which  precludes  the  plain- 
tiff  from  recovering  costs  in  an  action  on  a  judgment,  unless  the  Court  or  one 
of  the  judges  thereof  shall  otherwise  direct  (a).     It  appears  that  debt  lies  upQn 

[*127]  *the  judgment  or  decree  of  a  colonial  or  foreign*  Courts.  &c.  (6)  in  those 
instances  in  which  assumpsit  is  maintainable  upon  them,  and  which  have  been 
already  alluded  to  (c).  Debt  is  oflen  brought  upon  a  recognizance  of  bail  {d)^ 
and  the  remedy  by  scire  facias  is  also  frequently  adopted.  Upon  the  proceed- 
ing by  scire  facias^  the  bail  are  not  liable  to  the  costs  of  the  scire  facias^ 
unless  they  appear  and  plead  thereto  (e) ;  nor  are  damages  for  detaining  the 
debt  recoverable  (/).  And  it  appears  therefore  judicious  to  proceed  by  ac- 
tion upon  the  recognizance  in  ordinary  cases  {g).  So  debt  lies  upon  a  statute 
merchant^  though  not  upon  a  statute  staple,  because  the  seal  of  the  party  is  not 
affixed  to  the  latter  ;  but  it  lies  on  a  recognizance  in  the  nature  of  a  stafuU 
tiaple^  to  which  the  seal  of  the  conusor  is  affixed  {h)»  It  lies  also  on  a 
shenff^s  return  of  fieri  fecit  which  is  in  the  nature  of  a  record,  to  recover  the 
money  which  he  has  received  (t). 
ON  Debt  is  frequently  the  remedy  on  statutes  either  at  the  suit  of  the  party 

•TATVTS8.  grieved,  or  of  a  common  informer  {k) .  In  some  cases  it  is  given  to  the 
party  grieved^  by  the  express  words  of  a  statute,  as  for  an  escape  out  of  execu- 
tion (/) ;  though  not  for  an  escape  out  of  custody  under  an  attachment  for 
non-payment  of  costs  under  a  decree  in  equity  (in)  (296) ;  or  against  a  tenant 
for  double  value  for  not  quitting  in  pursuance  of  a  notice  to  quit  given  by  his 

(f)  4  M.  Il  Sei.  113.  (c)  Jintt,  121. 

(ri  5  B.  &  C.  512.  (rf)  Post,  vol.  ii. ;  Gilb.  Debt,  S95. 

(f)  Gilb.  I>eb^   391,   392;    Salk.  209;        («)  See  8  &  9  W.  3,  c   II,  s.  3:  3  B.  & 

Com.  Dig.  Debt,  A.  2.  P.  14. 

(0  lSauncI.2l6,  218,  2l9,n.7,8;6Mod.        (/)  SBiirr.  1791. 
-     306 ;  3  East.  2.  (g)  See  Tidd,  9ih  edit.  1 100. 

(u)  9  Lev.  161  ;  1  Marsh.  284 ;  5  TaunL        (h)  2  Saund.  60,  70,  in  noiis  ;  Com.  Diir 

667.  Debt,  A.  3.  ^' 

(op)  4  Burr.  2482  ;  5  M.  &  Sol.  103.     Qu.        (i)  2  Saund.  343,  344,  note  2 ;  2  Show, 

if  the  defendant  died  in  execution,  id.  104.  79;  Hob.  206. 

iy^  32  Geo.  2,  c.  28,  s.  20.  (jk)  Com.  Di^.   Action  on   Siatala,  E.  - 

(x^  43  Geo.  3,  c.  46,  s.  4.  Bac.  Ab.  Debt,  A.  ' 

(a)  When  such  cosu  will  be  allowed,  see        (/)  1  Ric  2,  c.  12  ;   I  Saund.  34,  35,  39 

Tidd  Prac,  9ih  ed,  969.  21 8  ;  Com.  Dig.  Debt,  A.  * 

(6)  See  4  a  &  Cres,  418  ;  6  D.  &  H.  474,        (m)  Blower  v.  HoUii,  Ororop.  ft  M.  93. 
8.  C. ;  3  Taunt.  85  ;  9  Price,  1. 


(295)    {  Koones  v.  Maddox,  2  Uarr.  &  Gill,  106.  { 
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ItmUord  (n).  And  if  a  statate  prohibit  the  doing  an  act  under  a  penaltj  or  n.  dbbt. 
ferfeitiire  to  be  paid  to  a  party  grieved,  and  do  not  prescribe  any  mode  of  re- 
eo?erj«  it  maj  be  recovered  in  this  form  of  action  (o)(296);  as  treble  the 
vmloe  of  tithes  not  du)y  set  forth  (p),  or  treble  the  amount  of  damages  incurred 
by  extortion  (9).  Where  a  statute,  incorporating  a  gas  company,  provided 
dnt  the  expenses  of  obtaining  the  act  should  be  first  paid  out  of  the  subscrip- 
tkms,  it  was  held,  that  the  attomies  who  obtained  the  act  might  recover  their 
costs  in  an  action  of  debt  founded  upon  the  statute  (r).  On  the  other  hand, 
upoQ  a  new  statute,  which  prescribes  a  particular  remedy*  no  remedy  *can  be  [  *12d  1 
taken  but  that  particular  remedy  given  by  the  act.  Therefore  no  action  of 
debt  will  lie  for  a  poor's  rate  ($) ;  and  surveyors  of  highways  cannot  maintain 
debt  to  recover  composition  money  duly  assessed  in  lieu  of  statute-duty,  the 
remedy  by  distress  being  prescribed  by  the  Acts  of  Parliament  (<).  Where  a 
fmat  statute  expressly  gives  the  whole  or  a  part  of  a  penalty  to  a  common  in- 
forwuTf  and  enables  him  generally  to  sue  for  the  same,  debt  is  sustainable  (u) ; 
and  he  need  not  declare  ^t  torn  unless  where  a  penalty  is  given  for  a  con- 
tempt (jp)  ;  bat  if  there  be  no  express  provision  enabling  an  informer  to  sue, 
debt  cannot  be  supported  in  his  name  for  the  recovery  of  the  penalty  (y). 

in  some  cases  this  action  is  the  peculiar  remedy,  as  against  a  lessee  for  an  When  tht 
■pporttooment  of  rent,  where  he  has  been  evicted  from  part  of  the  premises  Peculiar 
by  a  third  person  ;  though  covenant  is  in  such  case  sustainable  against  the  as- 


ble. 


of  the  lessee  (z).  It  is  also  the  only  remedy  against  a  devisee  of  land, 
fiof  ibreadi  of  covenant  by  the  devisor  (a). 

Debt,  however,  is  not  in  any  case  sustainable,  unless  the  demand  be  for  a  ^hen  not 
sam  ceitaia,  or  for  a  pecuniary  demand  which  can  readily  be  reduced  to  a  sustaina- 
eerttioty,  as  in  the  instances  before  enumerated  (b) ;  nor  could  it  be  supported 
against  an  executor,  on  a  simple  contract  made  with  the  testator,  unless  in  the 
Court  of  Exchequer  (c),  or  in  those  cases  in  which  the  testator,  if  living, 
ceold  not  have  waged  his  law  (d),  though  if  the  executor  pleaded,  and  did  not 
demur,  he  could  not  afterwards  object  to  the  form  of  action  (e) ;  and  an 
executor  might  be  sued  in  debt  upon  a  simple  contract  which  he  had  entered 
iolo  in  his  representative  capacity  (/) ;  and  now  by  3  &  4  W.  4,  c.  42,  s.  14, 


(«)  4  Geo.  S,  c  38,  8.  1 ;  t  New  Rep. 

(t)  lR4il.Ab.598,pLl8,  19:  IM.&Y. 
457. 

(f)  Id.  ibid.  ;  1  Ld.  Raym.  6S2 ;  post, 
foLii. 

W  2  61a.  Rep.  1101. 

(r)  4  B.  &  C.  962;  7  D.  &  R.  376, S.  C. 

(<)  Per  Denoiaon,  J.,  3  Burr.  1157. 

ti)  I  M'Clel.  &  Y.  450. 

(a)  Com.  Dig.  Action,  Debt,  E.  1,  2. 

(x)  Id,  ihid.;  8  Saaiui.  374,  n.  1,  8;  1 
SuumL  136,  n.  1. 


(y)  5  East,  313,  315;  Slra.  888;  Bae. 
Ab.  Action,  ^ut  t^/n,  A. 

(z)  8  Eaat,  579,  580. 

(a)  7  East,  18. 

{b)  Jinte,  183,  184. 

(c)  I  New  Rep.  893;  Plowd.  188;  9  Co, 
86  b. ;  1  Saund.  68,  816,  886  ;  8  Saund.  74, 
n.  8;  anUf  116,  117.  But  no  third  person 
can  object ;  1  Marsh.  880 ;  5  TaunU  665 ; 
3  B.  &  C*.  317. 

id)  I  Saund.  816a,  note  4 ;  9  Co.  87b. 

(f)  Plowd.  188 ;  1  Marsh.  78 ;  5  TaunU 
335,  665,  S.  C. ;  3  B.  &  C.  317. 

(/)  5  Bing.  800. 


(296)  { Bjit  ofie  penalty  can  be  recovered  against  a  justice  of  the  peace  under  the 
"  tappiement  to  the  act  for  preventing  clandestine  marriages,"  passed  the  14th  day  of 
f cifiMry,  1789-30.  (Purd.  Dig.  640.)  Hill  v.  Williams,  1 4  Serg.  &  Rawle,  887.  {  Under 
*  pcnl  statute  only  one  penalty  is  reeoTerable  for  one  offence  or  entire  transaction.  Cor- 
pftfiUoo  of  New  York  9.  Ordrenan,  18  Johns.  Rep.  188.  If  the  partyhas  no  other  right 
l^n  what  is  dertred  firom  the  statute,  hit  remedy  also  must  be  under  the  statute.  Almy 
t.  Hiiris,  5  Johns.  Rep.  175. 
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II.  DiBT.  it  18  enacted,  **  that  an  action  of  debt  on  simple  contract  shall  be  roaintaiaft- 
ble  in  any  Court  of  common  law  against  any  executor  or  adroiniatrator* 
Debt  cannot  be  supported  for  a  debt  payable  by  instalments  till  the  whole  of 

[  *129  ]  thorn  be  due  {fr) ;  though  for  rent  payable  quarterly,  or  otherwise,  or  *for  an 
annuity,  or  en  a  stipulation  to  pay  £10  on  one  day,  and  j(10  on  another,  debt 
lies  on  each  default  {h)  ;  and  even  where  one  sum  is  payable  by  instalmentSt 
if  the  payment  be  secured  by  a  penalty,  debt  is  sustainable  for  such  penal- 
ty (t)(297).  When  the  landlord  has  accepted  rent  from  the  assignee  of  a 
lessee,  he  cannot  sustain  debt  against  the  lessee  or  his  personal  representa* 
tive,  but  must  proceed  by  action  of  covenant  on  the  express  contract  (Ar) ;  and 
debt  is  not  sustainable  on  a  collateral  contract,  as  on  a  promise  to  pay  the  debt 
of  another  in  consideration  of  forbearance,  &c.  (/),  nor  against  the  indorser 
of  a  bill  or  note,  or  by  an  indorsee  against  the  acceptor  (in) ;  and  it  seeoui 
questionable  whether  it  is  sustamable  in  any  case  upon  a  note  or  bill,  unless 
on  the  (ace  of  it  it  appears  that  it  was  given  for  value  received  (n).  But  it 
may  be  supported  by  the  drawer  against  the  acceptor  of  a  bill  of  ezchange« 
payable  to  the  drawer  or  his  order,  for  value  received  in  goods  (o). 

Of  wager      Formerly,  when  the  trial  by  wager  of*  law  was  in  practice,  the  action  of  as- 
th  ^d^ffi   sumpsit  was  preferable  to  that  of  debt  on  simple  contract  (p).     That  mode  of 

cuUiea  and  defence  and  trial  was  in  general  in  force  when  the  debt  was  due  on  a  simple  ver- 

f^^^""  bal  contract  (9} (298),  and  it  might  have  been  adopted  (except  in  the  Exchequer, 
or  when  the  creditor  had  become  so  by  legal  necessity,  as  in  the  case  of  a 
debt  to  a  gaoler,  or  innkeeper,  &c.  for  fees)(r);  but  of  late  it  was  so  much 
disused  and  discountenanced  (9)  (299),  that  debt  had  become  very  frequent, 
and  was  preferable  in  some  respects  to  the  action  of  assumpsit,  the  judgment 
therein  being  final  in  the  first  instance,  and  not  interlocutory  as  in  assumpsit* 
And  at  length  the  3  &  4  W.  4,  c.  42,  sect.  13,  enacts  '*  that  no  wager  of  law 
«ball  hereafter  be  allowed."     It  was  once  considered  that  in  an  action  of  debt 

(g)   1   Hon.   Bla.  .'^54  ;  2   S.innJ.  3<^X   n.  (m)  2  B.  &  P.  73. 

6;  3  Co.  22  0.;  Sclw.  N.  r.   ij31,  n.  j  oMie,  (u)  Crcswcll  p.  Cri>|i,  2  Dowl.  635;  Ly- 

116,  117;   Bjc.  Ab.  669.  ons  r.  Cohen,  3  Dowl.  2^3  ;  ante,  124. 

(A)  Id.  ibid,  (0)    I  B.  &  C.  674  ;  3  D.  &L   K.  165,  a  C. 

(t)   8  &  9  \Vm.  3,  c.  1 1  ;   IJuo.   Ab.   Debt,  (p)  3  Bin.  Com.  347. 

B. ;   1  Wils.  80  ;  Corn.  Djg.  Action.  F.  (7)  3  Bla.  Com.  347  j  Birry  r.  Robinson, 

(k)  ^nle,  50;   1    Snund.  241.  242,   n    5;  I  New  Rep.  21J3;  4  D.   ^  U.  207;  King ». 

2  Saiind.  181,  182,  207,  n.  I,  30.5,  n.  5,  300  ;  Willianri,  3  Bar.  k  Crcs.  538. 

Bic.  Ab.    Debt,  U, ;    Coai.    Dig.    Debt;    4  (/)    3    Uh.   Com.    .345,   316;     1    SaunJ. 

Taunt.  G 42.  2l6a.  n.  1  ;  9  Co.  87  b. 

(/)  Ilnrdr.  4?6 ;  Com.  Dig.  D.bt,   B. ;    2  (a)  4  D.  &  R.  20t). 
B.  &.P.  83;  Cro.  Car.  107,  133;  I  Saik.  23. 

(297)  It  has  been  held  thit  v/!i.?re  the  condition  of  a  bond  was  for  the  payment  of  in- 
tereajL  annually,  and  the  princip.il  at  a  dij^mnt  d^ty,  the  intercsi  might  be  recovered  before 
the  princ)])al  was  due,  by  an  ucliuti  of  debt  on  the  bond,  tiparks  v.  Ganigucs,  I  Binn. 
152. 

(298)  By  the  act  Jvr  the  amendment  of  the  /«in,  wager  of  law  is  abolished  in  every  C:^S6 
«xcept  that  of  n  »n  sommr^ns  m  real  actions.  Laws  N.  Y.  sess.  36.  c.  ?6.  s.  24. — 1  R.  L, 
j5S4.  {  It  f^till  exists  as  jmrt  of  ihr  taw  of  Pcnnsy'Vv,\nla,  I  Binn.  543;  and  there  Pre 
•other  recognitions  of  its  existence  lo  be  found  in  Tarious  Acts  of  Assembly,  which  provide 
that  in  cei tain  actions  it  sliill  not  be  admitted.  See  6th  sec.  of  the  Act  of  I8lh  Feb. 
1785,  [habeas  corpux]  2  .Sm.  Laws,  275  ;  and  se.H.  9  i»f  the  Act  of  22d  April,  1794,  (wVe, 
ftcj  3  Sm.  Laws,  182.— 10  JSerg  &  Kawlc,  321,  322.— Sec,  however,  Childress  v.  Emo- 
ry,  8  Wheat.  Uep.  6  12,  d^^nying  the  din^trine  (»f  Btury  r.  Robinson*  1  New  Rep.  293.  } 

(299)  {  In  a  rccf  nt  insumcc,  however,  a  defendant  succeeded  in  forcing  the  plaintiif  lo 
Jtbandon  his  action,  by  having  rt-couise  to  it.     King  r.  Williams,  2  Barn,  &  Cressw.  538.  | 
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the  pkuDtiff  could  not  in  any  case  recover  less  than  the  suno  demanded  (I)  ;  ".  debt. 

tnd  that  if  the  plaintiflf  could  not,  upon  the  indtbitatua  or  quantum  merttii  count, 

prove  that  he  was  entitled  to  recover  the  precise  sum  alleged  to  be   due,  be 

most  be  nonsuited.     It  is,  however,  now  completely  settled,  that  the  plaintiff 

may,  in  debt  on  simple  ^contract,  prove  and  recover  leas  than  the  sum  stated  [  *130  ] 

(0  be  due  in  his  declaration  (ti)(300) ;  for  the  difference  is,  that  where  debt  is 

brooght  upon  a  covenant  to  pay  a  sum  certain,  a  variance  in  the  statement  of 

(be  sum  mentioned  in  the  deed  will  vitiate  ;  but  where  the  deed   relates  to  the 

natter  of  fact,  there,  though  the  plaintiff  demand  more  than  is  due,  he  may 

enter  a  remiltiiur  {x). 

The  declaration  in  this  action,  if  on  simph  contract,  must  show  the  con-  peelara* 

nderation  on  which  the  contract  was  founded,  precisely  as  in  assumpsit ;  and  pieadinn, 

shcmld  state  either  a  legal  liability,  or  an  express  agreement ;  but  it  must  be  ^c* 

iQ^ed  that  the  defendant  ag^*«ec2,  not  that  he  promised^  to  pay  the  debt,  &c.  (y). 

But  on  specialiies^  or  records^  no  consideration  need  be  shown,  unless  where 

the  performance  of  the  consideration  constitutes  a  condition  precedent,  when 

performance  of  such  consideration  must  be  averred  ;  and  where  the  action  is 

founded  on  a  deed,  it  must  be  declared  upon,  except  in  the  instance  of  debt 

for  rent  (r).     If  the  declaration  go  for  damages  for  detention  of  the  sum  er- 

prett^jf  agreed  to  be  paid,  as  for  interest,  the  damages  at  the  conclusion  must 

be  proportionably  increased  and  not  as  usual  be  merely  nominal  (a).     The 

plea  qC  the  general  issue  to  debt  on  simple  contracts,   or  on  statutes,  or 

itWe  tbe  deed  was  only  matter  of  inducement,  wps  formerly  nil  debet.     But 

iiow,byTeg.  gen.  Hil.  T.  4  W.  4,  the  plea  of  nil  debet  is  abolished,  and  it  is 

ofdered  (hat  in  actions  of  debt  on  simple  contract,  other  than  on  bills  of  ex* 

cfaange  and  promissory  notes,  the  defendant  may  plead  **  that  he  never  wa$ 

indebted  in  manner  and  form  as  in  the  declaration  alleged,"  &c.  (6).     In  debt 

on  specialty,  the  plea  denying  the  execution  of  the  deed  set  out  in  the  dec- 

Itration,  is  nan  est  factum  (c) ;  and  to  debt  on  record,  nut  tiel  record ;  and  as 

those  pleas  merely  deny  the  existence  of  the  deed,  or  record,  most  matters 

or  grounds  of  defence  must  now  in  debt  on  a  di^ed  be  specially  pleaded.     The 

{headings  in  debt  will  be  fully  noticed  in  subsequent  parts  of  the  work.     The 

jsdgmeni  in  the  plaintiff  *s  favor,  which  at  common  law  is  final,  in  all  cases  is, 

Ihtt  Ae  plaintiff  recover  his  debt,  and,  in  general,  nominal  damages  for  the 

detention  thereof;  and  in  cases  under  the  8  &  9  W.  3,  c.  11,  it  may  also  be 

awarded,  that  the  plamtiff  have  execution  for  the  damages  sustained  by  the 

breach  of  a  bond,  conditioned  for  the  performance  of  covenants ;  and  the 

plaintiff,  unless  in  some  penal  and  other  particular  actions,  is  in  general  entitled 

to  full  costs  of  suit,  although  the  damages  recovered  be  under  40«.  {dy ;  unless 

the  judge  certify  under  the  statute  (e). 

(0  3  B!a.  Com.    155;    2    Sir   W.   Bla.  post. 

H»l;  2T.R.aS;    Bui.  N,  P.   171;  Sua.  (z)  1  New  Rep.  104. 

1G89.  (rt)  Walkins  ».  Morgan,   6   Car.    &.   P. 

(«}  1  Hen.  Bla".  249,  5i>0;  Doug).  6  ;   11  6G1. 

.  East,  68.  (6)  Post,  chapter  on  Pleas. 

(«)  Per  Holt,  C.  J^  2  Lord  Raym   816.  (c)  2  Lord  Raym.  1500. 

{$)  2  T.  R.  28,  30  ;   12   Mod.  5M  ;  3  B.  (i/ )  Tidd's  Prac.  9th  cd.  945,  963,  984. 

tA.208;  2  Smith,  618;    2   B.  «t  P.  78  ;  (0  43  Eliz.  c.  6. 


(300)  tNewlin  V.  Palmer,  11  Scr;;.  &  Raw le,  100.  United  States  v.  Colt,  Pet<9rs> 
K«p.  145.}  Where  a  penally  of  double  the  value  of  a  specific  article,  was  ^iven  by  sta- 
Ivte  to  a  common  informer,  it  was  held  ihat  tlie  plainiiH*  might  recoTer  in  debt  less  thao 
^mm  stated  in  th«  declaration.     Perrin  v.  Sikes,  1  Day*s  Rep.  19. 
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•III.    COVENANT. 

III.  COTE-       Xhe  rules  respecting  this  action  are  few  and  simple.     It  is  a  remedy  pro- 
-  vided  by  law  for  the  recovery  of  damageM  for  the  breach  of  a  covenant  or  con- 

In  general,  tract  under  seal  (g*).     It  cannot  be  maintained  except  against  a  person  who« 
by  himself,  or  some  other  person  acting  on  his  behalf,  has  executed  a  deed 
under  seal,  or  who,  under  some  very  peculiar  circumstances,  which  will  be 
noticed  hereafter  (4),  has  agreed  by  deed  to  do  a  certain  thing  (t)«      In  the 
case  of  a  covenant  under  seal,  an  action   of  covenant  may  be  supported, 
whether  such  covenant  be  contained  in  a  deed-poll  or  indenture  {k) ;  or  be 
Implied  for  ^xpriM  or  implied  by  law  from  the  terms  of  the  deed  (I)  (301) ;  or  be  for  the 
titlr,  6       performance  of  something  in  futuro^  or  that  something  has  been  done  (m). 
^'       '  In  some  cases  it  is  sustainable,  although  the  covenant  relate  to  matter  in  pre' 
Mentis  as  that  the  covenantor  is  seised  and  hath  good   title  (n) :  though  it  is 
said,  that  in  general  covenant  will  not  lie  on  a  contract  in  presenti^  as  on  a 
covenant  to   stand  seised  ;  or  that  a  certain  horse  is  yours ;  or  shall  hence- 
forth be  the  property  of  another  (o).     It  is  not  essential  that  the  word  **  cove- 
nant" should  be  in  the  instrument,  in  order  to  render  the  defendant  liable  in 
covenant  (p) ;  nor  is  it  material  that  the  covenantee  has  not  executed  the 
deed  (q).     It  would  be  foreign  to  tlte  present  inquiry,  relating  merely  to  the 
application  of  the  remedy,  to  examine  into  the  nature  and  description  of  the 
diflferent  covenants,  which  are  to  be  found  in  the  works  referred  to  in  the 
note  (r). 
[  *132  ]      ^Covenant  is  the  usual  remedy  upon  indentures  of  apprenticeship,  against 
narti*  I  ^    the  master  for  not  instructing  his  apprentice,  or  against  the  party  who  cove- 
deeds         nanted  for  the  due  service  of  such  apprentice,  but  it  will  not  lie  against  an 
and  covo-  infant  apprentice  (»)  (302).     It  lies  also  on  articles  of  agreement  under  scal(/), 
lies.  or  deeds  of  separate  maintenance  (u)  ;  and  on  covenants  in  deeds  of  convey- 

'ance,  &c*  for  good  title,  &c.  (x) ;  on  charter-parties  of  afireightment  (y) ;  on 

(g)  «Lnrd   Ravm.  1536;    F.  N.  B.  145;  (ii)  3  Woodd.  85,86;    S  B.  &  P.  13 ;   9 

Cro.  Jac  50l»;  Com.  Dig.  Pleader,  S  V.  8,  S**und.  131  b.;    4  M.  &  Set.   53;    6  Bing. 

Covenant,  A.  1.  656. 

(A)  Po««,  134.  (o)    Plowd.   308;    Finch,   49  b. ;    Com. 

(t)  5  B.  &  C.  602.  Diji;.  Covenant,  A.  I  ;  Vin.   Ab.  Covenant, 

ik)  I  Rol.  Ab.  517,   pi.  40;    Com.   Dig.  A.  pi.  6,  G.  3;  Piatt  on  Cuv.  3. 

Covenant,  A  1.  (p)  ^  Moore,  203. 

(t)  Com.  Dig.  Covenant,  A.  8;  6  Moore,  (9)  Pott,  135. 

199,202,  note  a.;  I  Bing.  433;  SB    &  C.  (r;  Selw.  N.  P.  Covenant;    Com.   Dig. 

505;  1  C.  &  J.  105,  S.  C.  Covenant,  A.  2,  3,  4;  Bac.  Ab.  Covenant ; 

(m)  Com.   Dig.   Covenant,   A.    I  ;    Bac.  Piatt  on  Cot. 

Ab.  Covenant,  A.;    Plowd.  308;    6  Bing.  (t)  Cro.  Car.  179. 

666.     What  is  considered  an  implied  cove-  (()  3  Swanst.  647. 

nant,  so  as  to  render  this  the  proper  reme-  '  (u)  2  New  Rep.  148. 

dy,  see  12  East.  179,  182  ;   13  East,  63,  71,  («)  2  Saund.    175,  178,    181  ;    S  B.  &  P. 

74;  PlnttonCov.  46,  &c. ;  Index.  Id.  Im*  13;  3  East,  491. 

plied   CovenanU     Covenant    on   the  word  (y)  3  East,  233 ;  I   New   Rep.   104 ;    1% 

**  demise**  in  a  lease,  5  B.  &  Cres.  609;   4  East,  179,578,583;  see  6  Moore,  415. 
Taunt.  329  ;  6  Bing.  666 ;  ante,  58. 

(301)  As  to  implied  covenants  of  title  or  warranty,  see  Frost  and  others  v.  Raymond,  8 
Gaines*  Rep.  8S.  Kent  v.  Welch,  7  Johns.  Rep.  858.  Dorsey  v.  Jackman,  1  Serg.  & 
Rawle,  42. 

(308)  Aliter  in  PennsylTania,  where  the  remedy  is  given  by  statute,  and  where  an  in- 
fjnt  cannot  be  bound  apprentice  unless  by  an  instrument  undtr  asal.  Coram.  9.  Wiltbank, 
10  Sei^.  &  Rawle,  416. 
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policies  of  insurance  under  seal  against  fire,  &c.  (z) ;  and  on  annuity  and    m.  cotk* 
Bortgage  deeds ;  though  debt  in  the  last  instances  is  in  general  preferable      ^^^'^' 
wiien  the  demand  is  for  money ;  and  it  seems  that  covenant  lies  on  a  bondy 
lor  it  proves  an  agreement  (o). 

JuD  action  of  covenant  is  also  the  usual  remedy  on  leases  at  the  suit  of  the  on  lbas bi . 
lessee,  bis  executor  or  assignee,  against  the  lessor,  &c.   for  the   breach  of  a 
coTenant  for  quiet  enjoyment,  &c.,  and  by  the  lessor,  &c«  against  the  lessee* 
&C.  for  non-payment  of  rent,  not  repairing,  &c. 

At  common  law,  upon  the  death  of  a  lessor  seised  in  fee,  his  heir  might  sue 
lor  a  subsequent  breach  of  a  covenant  running  with  the  land,  although  not 
named  in  the  lease  (b) ;  and  the  action  of  debt  lay  for  the  assignee  of  the  re- 
veraion  for  rtnU  &t  common  law  (c) ;  but  no  persons  could  formerly  support  an 
actioa  of  covenant^  or  take  advantage  of  any  covenant  or  condition,  except 
Mich  as  were  parties  or  privies  thereto  ;  and  of  course  no  grantee  or  assignee 
of  any  reversion  or  rent  could  maintain  this  form  of  action.     To  remedy  this 
the  statute  32  Hen.  8,  c.  34  (303),  gives  the  assignee  of  a  reversion  the  same 
remedies  against  the  lessee,  or  his  assignee,  or  their  personal  reiireseatatives, 
i^B  covenants  running  with  the  land,  as  the  lessor  or  his  heir,  or  their  suc- 
cessor, had  at  common  law ;  and  on  the  other  hand,  such  assignee  is  liable 
fay  the  statute  to  an  action  for  a  breach  of  covenant  ^running  with  the  landy    f  *1331 
IS  (he  lessor,  &c.  was  at  common  law  (d).     An  assignee  of  part  of  the  rover- 
noQ  (t),  and  a  remainder-man  (/),  are  within  the  statute.     We  have  already 
observed,  that  debt  is  the  remedy  given  by  the  32  Hen.  8,  c.  37,  to  executors 
of  persons  who  were  seised  in  fee,  or  for  life,  of  property,  to  recover  arrears 
of  rent  which  accrued  due  to  the  testators ;  and  to  husbands,  who  survive  their 
wires,  to  recover  rents  which  became  due  in  the  life-time  of  the  latter,  in  re- 
spect of  their  freehold  property  (304). 

Where  the  demand  is  for  rent  or  any  other  liquidated  sum,  the  lessor  has 
aa  election  to  proceed  in  debt,  or  covenant,  against  the  lessee,  unless  he  has 
accepted  the  assignee  as  his  tenant,  or  the   lessee  has  become  bankrupt,  in 
vfaich  case  the  action  of  debt  is  not  in  general  sustainable  ;  and  the  lessor  can 
only  sue  the  lessee,  aller  such  assignment,  in  covenant,  and  then  only  u|)on 
aa  express  covenant,  and  not  upon  a  covenant  in  law  (g).     On  the  other  hand, 
ai  a  personal  contract  cannot  be  apportioned,  where  there  has  been  an  evic- 
tion from  a  part  of  the  land,  even  by  a  stranger,  the  lessee  cannot  be  sued  in 

(z)  6T.  R.  710;  2  Mar&h.  fOI.  n.  n.  nnd  (c)  1  Snund.  241  c 

€Geo.l,c  18;  6  Moore,  199  20*2.     When  {d)  8  Bla.  Cum.   158.     See  the  obserra- 

ibc  directors  of  an  insurance  company  are  lions  on   ihe  Statute,   Bac.   Abr.  CoTene  nt, 

■ot  personally   liable,  6  Moore,    199,   202,  E.  5  ;  Vin.  Abr.  Covenant,  K.  3.     As  to  the 

Mtf.  parties  to  sue  and  be  sued,  onte,  17,  55. 

(t)  I  Cb.  Ca.  294;    3   Swanst.  618;    3  (e)  2  B.  &  Aid.  105  ;  4  B.  &  C.  157. 

Lcf.  119;    Haid.   178;    Com.   Dig.  Cove-  (/)   i  M.  &  Sel.  3H«. 

■BUI,  A.  2.  (li)  ^ute,  55  ;    I  Sttuftd.  241,  n.  5  ;   1  T. 

[h]  %  Lev.   92,   and   see   the  concluding  R.  92  ;  Cro.  Jac.  523 ;  CuUen,  392,  393. 
vonbof  ibe  sutote  32  H.  8,  c  34,  a.  1. 

(303)  Vide  Laws  N.  Y.  seas.  36.  c.  31.  R.  L.  363.  {  The  English  statute  is  in  forci 
ia  Painsvlvania,  except  such  p'irts  aa  relate  to  the  king  of  England  and  his  grantees.  Ro- 
berts' Dif.  226.     3  Binn.  620.  \ 

(KM)  {  A  warranty  of  lands,  in  a  deed  in  fee,  ts  the  subject  of  a  personal  action  of  co- 
venant against  the  executors  of  the  warrantor,  in  New  York  and  New  Jersey.  Townsend 
t'  Horris  et  al.,  6  Cow.  Rep.  123.    Cliapman  o.  Holmes*  Ex.,  5  HaUu  Rep.  20.  | 
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III.  covK-  covenant,  but  only  in  debt ;  tKough  a  distress  may  be  supported  (A).  With 
respect  to  the  assignee  of  ibo  lessee,  the  lessor  may  support  debt  (305),  or 
covenantt  at  common  law  (t)  ;  and  an  assignee  of  a  part  of  the  premises  may 
be  sued  in  covenant  (A:),  though  not  in  debt  (/),  and  it  lies  for  an  apportionment 
against  the  assignee  of  the  lessee,  in  case  of  a  partial  eviction  by  a  stranger, 
though  we  have  seen  that  it  is  not  in  such  case  sustainable  against  the  les- 
see (m.). 

It  is  a  general  rule,  as  before  observed  (n),  that  covenant  lies  upon  an  im- 
plied covenant,  or  a  covenant  in  law ;  as  on  the  word  **  demise,"  which 
amounts,  in  genera],  in  the  absence  of  an  express  covenant,  to  a  stipulation 
for  quiet  enjoyment  during  the  term ;  but  we  may  remember  that  such  implied 
covenant  ceases  with  the  estate  of  the  covenantor,  and  will  not  furnish  the 
[  *134  ]  lessee  with  a  remedy  against  the  ^executors  of  his  lessor,  if  the  latter  were 
only  tenant  for  life,  and  the  remainder-man  evict  the  lessee  (o). 

From  the   preceding  observations,  it  appears  that  the  action  of  covenant, 
being  for  the  recovery  of  damages  for  the  non-performance  of  a  contract  tcji- 
der  sealy  differs  very  materially  from  the    actions  of  assumpsit  and  debt.     As- 
sumpsit, though  for  the  recovery  of  damages,  is  not  in  general   sustainable 
where  the  contract  was  originally  under  seal,  or  where  a  deed  has  been  takeo 
in  satisfaction  (j))\  and   though  debt  is  sustainable  upon  a  simple  contract, a 
specialty,  a  record,  or  a  statute,  yet  it  lies  only  for  the  recovery  of  a  sum  of 
money  tfi  numero,,  and  not  where  the  damages  are  unliquidatt  d  and  incapable 
of  being  reduced  by  averment  to  a  certainty  (q) ;  and  though,  where  the  ob- 
ject of  the  action  of  covenant  is  the  recovery  of  a  money  demand,  the  distinc- 
tion between  the  terms  "  damages"  and  **  money  in  nuwiero,"  may  not  on  first 
view  appear  substantial,  yet  we  shall  find  it  material  to-be   attended  to  (r). 
Covenant  and  debt  are  concurrent  remedies  for  the  recovery  of  any  money  de- 
mand, where  there  is  an  express  or  implied  contract  in  an  instrument  under 
seal  to  pay  it ;  but  in  general  debt  is  the  preferable  remedy,  as  in  that  form 
of  action  the  judgment  is  final  in  the  first  instance,  if  the  defendant  do  not 
plead. 
When  ihe      Covenant  is  the  peculiar  remedy  for  the  non-performance  of  a  contract  un- 
peculiar  or  der  seal,  where  the  damages  are  unliquidated,  and  depend  in  amount  on  the 
dv.  "'°^"  opinion  of  a  jury,  in  which  case  we  have  seen  that  neither  debt  or  assumpsit 
can  be  supported  («).     It  is  the  proper  remedy  where  an  entire  sum  is  by  deed 
stipulated  to  be  paid  by  instalments,  and  the  whole  is  not  due,  nor  the  payment 
secured  by  a  penalty  (<)(306].     And  it  is  frequently  more  advisable  to  pro- 
ceed in  covenant  on  a  lease,  &c.  for  general  damages  than  to  declare  in  debt 

« 

(A)  2  East,  573  ;  2  M.  fct  Sel.  277.  (o)  6  Bing.  656  ;  ante^  58. 

(t>  1  Saund.  241  c. ;  S  Co.  22  b. ;  2  East,         {p)  ^nte,  HI,  1 12. 
560.  iq)  3  Lev.  129  ;  Bui.  N.  P.  167. 

(k)  Conghnm   v.    King,   Cro.   Car.   221,         (r)  Rien  in   arrere  is  a  good  pica  in  rfw 

cited  1  Bing.  N.  C.  758  ;  Sir  W.  Jo.  245  ;  for  r'-.nt,  but  not  in  covtnant,  because  the  lal- 

2  East,  580.  tcr  action  is  for  damages,  Cowp.  588,  589. 

(0  Curtis  V.  Spitty,  1  Bing.  N.  C.  756.  {s)  JInte,  1 1 1,  128,  129. 

(m)  2  East,  575  ;  2  M.  «i  Scl.  277.  (t)  Com.  Dig.  Action,  F. ;  2  Saund.  303, 

(n)  Jhtie,  131.  D.  b. 


(305)  [Norton  v.  Vultce,  1  Hall's  Rep.  384-  } 

(306)  Vide  Co.  Litt.  292.    Bac.  Abr.  Debt,  B. 
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for  a  peaahjy  securing  die  performatice  of  a  covenant ;  because,  it  the  party  i"*  eoTi* 

elect  to  proceed  for  the  penalty,  he  is  precluded  from  aAerwards  suing  for  gea-      ^^  ^' 

end  damages ;  and  he  cannot,  in  case  of  further  breaches^  recover  more  than 

Ibe  amoant  of  the  penalty,  and  in  many  cases  before  he  can  issue  executiofij 

he  most  proceed  under  the  statute  8  &  9  *W.  3,  c.  1 1 ;  whereas  if  he  proceed  [  *136  ] 

m  coTenant  for  every  repeated  breach,  he  may  ultimately  recover  beyond  the 

amooDt  of  the  penalty  (ti).     And  where  rent  is  due  upon  a  lease,  and  there 

has  also  been  another  breach,  as  for  not  repairing,  for  which  the  plaintiff  claims 

ualiqiiidated  damages,  covenant  is  preferable  to  debt ;  beeause  in  die  former« 

bodi  the  breaches  of  covenant  may  be  included  in  one  action,  and  damages 

lor  die  whole  demand  may  be  recovered. 

On  the  other  hand,  covenant  cannot  in  general  be  supported  unless  the  con-  ^,      ^ 
tract  were  under  «ea/,  and  when  it  is  by  parol  the  plaintiff  must  proceed  by  ac-  ■ustaina^ 
tion  of  assumpsit,  &c.  (x).     But  by  special  custom  in  London  (y)  and  Bris-  ^' 
tel  («),  corenant  lies,  although  the  contract  be  not  under  seal.     So  against  the 
leasee  or  patentee  of  the  crown,  covenant  may  be  supported,  although  he  did 
not  seal  the  lease  or  any  counterpart  of  the  lease,  it  being  matter  of  recordt 
and  the  lessee's  acceptance  of  the  demise  being  in  such  case  as  obligatory  as 
aa  express  covenant  (d).     A  peculiar  case  is  put  in  Co.  Lit.  (e) ;  viz.  that  if 
a  tease  be  made  to  A.  and  B.  by  indenture  between  the  landlord  of  the  one 
psit,  and  A.  and  B.  of  the  other  part,  and  A.  only  exeeute  it,  but  B.  agree 
tberelOt  and  enjoy  the  premises  by  virtue  of  the  demise,  *'  an  action"  may  be 
BHuaained  against  A.  and  B.  jointly,  upon  a  covenant  therein  running  with  the 
tend,  and  purporting  to  be  made  by  them.     This  has  been  supposed  to  be  an 
audiority /or  the  position,  that  in  the  above  instance  an  action  of  covenant  may 
be  aniotained  against  A.  and  B.  (/).     But  the  authorities  cited  in  Co.  Lit.  {g) 
do  Dot  support  that  position ;  and  it  has  been  disputed,  with  much  appearance 
of  reason,  in  a  recent  valuable  publication  {h).     And  it  would  seem  that  if  a 
lessee  by  deed-poll  assign  die  term,  although  in  express  terms,  **  subject  to  the 
oovenants  in  the  lease,"  the  proper  ^remedy  by  the  lessee  against  the  assignee  £  *180  ] 
for  not  performing  the  covenants,  whereby  the  lessee  was  damnified,  b  an  ac- 
tion of  assumpsit,  not  an  action  of  covenant ;  the  assignee  not  having  execut 
ted  any  deed  covenanting  to  perform  the  covenants  in  the  lease  (i). 

Covenant  may  be  supported,  although  the  covenantee  did  not  sign  the  in* 
denture  (&) ;  and  we  have  seen  that  in  the  case  of  a  deed-poll,  a  stranger  to  it 
may  sue  on  a  covenant  therein  to  pay  him  a  sum  of  money,  though  it  is  other* 
in  the  case  of  a  deed  Mer  partes  (/)(307).    The  right  of  suit  is  consti* 


(s)  Burr.  1087,  1351  ;  Lord  Raym.  814 ;  169  ;  3  BuUt.  164 ;  Co.  Lit.  830  b,  n.  1,  by 

Doael.  97  ;  13  East,  347«  348.  Butler ;  Co.  Lit.  by  Thoma8,.To].  iL  889,  n. 

(or)  Jtmie,  1 1 1,  1  IS.  Per  Lord  Tonterden,  5  B.  &  C.  60S. 

{«)  88  E.  4,  8  a.;    Priv.  Lond.  149  ;  F.  (g)  Namely,  38  Edw.  3,  8  a. ;  3  Hen.  6, 

N.  a  146,  A. ;  Com.  Dig.  Loadoo,  N.  1.  86  b. ;  45  Edw.  3,  U,  18. 

(:)  1  Leon.  8.  (A)  Piatt  on  Gov.  10  to  18, 

(d)  Cro.  Jac  840,  399,  581 ;  Com.  Dig.  (i)  5  B.  &C.  589,  608 ;  8  D.  &  R.  368,  S. 
Cofenant,  A.  1  ;  Vin.  Ab. CoTenant,  B.  pL  C.     Cuae  lies, id,    Sid  tid*  3  C.l^ P.  468. 

1 ;  Ptau  on  Cov.  9,  10.  (ik)  8  Roll.  Ab.  88,  Faits,  F.  pi.  8 ;  Lutw, 

(e)  831  a.  305 ;  Com.  Dig.  CoTenant,  A.  1 ;  3  B.  <cC, 
(/)  See  4  Cm.  Dig.  393,  3d  ed. ;  Com.  .  353. 

Dig.  Corenant,  A.  I ;    Yin.  Ab.  Condition,  (/)  Com.  Dig.  Covenant,  A.  1  |  anii,  8, 3. 
I  a.  8;  Dyer,  13  b.  pi.  66;  8  Rol.  R.  63, 


(307)  {  BtrUey  v.  EUidy,  8  DowL  It  RyL  108.    Smith  e.  Emery,  7  Hakt  Rep.  59.  } 
Yot.L  17 
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111.  coTK-   tuted  by  the  covenaDtor's  execution  of  the  deed  ;  and  in  these  cases  the  ac- 
"^"^'     ceptance  of  the  deed  by  the  covenantee,  and  his  production  of  it  at  the  trialy 
sufficiently  testify  his  assent  to  the  contract,  if  necessaiy,  to  render  it  bmd- 
ing  (m).     But  it  appears  to  be  essential  that  the  party  claiming  the  benefit  of 
the  covenant  should  be  named  therein  as  the  covenantee  (n).    Where  a  con- 
tract under  seal  has  aAerwards  been  varied  in  the  terms  of  it  by  a  subsequent 
parol  contract,  made  on  a  new  consideration,  such  substituted  agreement  must 
be  the  subject  of  an  action  of  assumpsit,  and  not  of  covenant  (o)(308)  ;  nod 
it  has  been  holden,  that  covenant  cannot  be  supported  against  the  assignee  of 
the  grantor  of  a  rent-charge,  though  debt  is  sustainable  against  the  pernor  of 
the  profits  ( p).     In  some  cases  where  the  breach  of  a  covenant  is  misfea- 
sance, the  party  has  an  election  to  proceed  by  action  of  covenant,  or  by  action 
on  the  case  for  the  tort,  as  against  a  lessee,  either  during  his  term  or  after- 
wards, for  waste  (q). 
Declara-      The  rules  which  afiect  the  foiirtk  of  the  pleadings  in  covenant  will  be  fully 

tiona  and  considered  hereafier.  We  may  here  observe  generally,  that  the  declaraiion  in 
this  action  must  state  that  the  contract  was  under  seal  (r)(309) ;  and  should 
usually  make  a  profert  thereof,  or  show  some  excuse  for  the  omission  («)(310)« 

r  ^137 1  ^^  ^  ^^^  necessary  to  state  the  consideration  of  the  defendant's  ^covenant,  un- 
less the  performance  of  it  constituted  a  condition  precedent,  when  such  per- 
formance must  be  averred  ;  or  unless  a  consideration  be  by  law  necessaty  ; 
and  even  in  that  case  an  averment  that  the  defendant, ''  for  the  consideration 
mentioned  in  the  deed,"  tl\ereby  covenanted,  &c.  will  be  sufficient  on  general 
demuner,  the  defendant  nut  craving  oyer  of,  and  setting  out,  a  deed  showing 
no  consideration,  &c.  (f).  Only  so  much  of  the  deed  and  covenant  should  be 
set  forth  as  is  essential  to  the  cause  of  action ;  and  each  may  be  stated  ac- 
cording to  the  legal  efiect,  though  it  is  more  usual  to  declare  in  the  words  of 
the  deed.  The  breach  abo  may  be  assigned  in  the  negative  of  the  covenant 
generally,  or  according  to  the  legal  efiect  Several  breaches  may  be  assign- 
ed at  common  law  (u) ;  and  as  the  recovery  of  damages  is  the  object  of  the 
suit,  a  sum  sufficient  to  cover  the  real  amount  should  be  laid  at  the  end  of  the 
declaration,  as  the  amount  of  the  damage  sustained. 

In  covenant  there  is  strictly  no  plea  which  can  be  termed  a  general  issue, 
for  non  est  factum  only  puts  in  issue  the  fact  of  sealing  the  deed ;  and  non  tn- 
fregit  conventianem  and  nil  debet^  are  insufficient  pleas  (c) ;  and  therefore 

(m)  4  Cruiae  Dig.  393,  ^  ed.;    Shop,  aecpoft. 
Toucli.  162.  (r)  .^tiif,  134;  2  Ld.  Raym.  1536;  Com. 

in)  I  Salk.  197 ;  Comb.  819,  S.  C.     Sed  Dig.  PUader,  2  V.  2 ;  aee  Platt  on  Cot.  6. 
irid$  1  Ld.  Raym.  28;  1  Salk.  214,  S.  C        (s)  3  T.  R.  151. 
See  14  Yea.   187;    16  id,  454;  Platt  on        (0  3  BiDg.  322. 
^         Gov.  5.  {u)  Com.  Dig.  Pleader,  2  Y.  2,  3 ;  Com. 

(o)  Jhitt,  117  ;  1  Eaat,  630 ;  3  T.  R.  596.  Rep.  146. 

[p)  1  Salk.  198  5  1  Ld.  Raym.  322.  (ar)  Com.  Dig.  Pleader,  2  V.  4,  &c  ;  8  T. 

[q)  2Bla.  Rep.  848,  1111.     Std  quiBre,  R.  283;  1  Lev.  183. 


V 


(308)  {  If  a  person  enters  into  a  bond  for  the  performance  of  certain  matters,  and  aHer- 
irards  a  parol  agreement  is  made  between  the  parties  varying  the  time  of  performance,  an 
action  cannot  be  maintained  upon  the  bond  for  the  penalty,  but  the  plaintiff  must  seek  his 
remedy  upon  the  agreement  enlarging  the  time  of  performance.  Ford  9.  Campfield,  6 
Halst.  Rcb.  327.  } 

(309)  \  iSmith  r.  Emery.  \   Vide  Yan  Santwood  v.  Sandford,  12  Johns.  Rep.  197. 

(310)  { Ctttu  «.  United  Statea»  1  Gallis,  Rep.  69     Smith  «.  Emery.  | 
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most  matters  of  defence  roust  be  pleaded  specially  (y).     These  rules  will  be   m-  cotb- 
§aMy  explained  hereafter.     The  jitdgfoent  in  this  action  is,  that  the  plaintiff  re-     '^^'' 
ce?er  a  naioed  sum  for  his  damages  which  he  hath  sustained  by  reason  of  the 
breach  or  breaches  of  covenant ;  together  with  full  costs  of  suit,  to  which  the 
phintiflT  is  m  general  entitled,  although  the  damages  recovered  be  under 
40s*  {z)  uoksd  the  judge  certify  under  the  statute  of  £liz.  (a). 


IV.  DETINUE. 


IT. 

DBTINUE. 


The  action  of  tie/fmie  is  the  only  remedy  by  suit  at  law  for  the  recovery  of 
a  personal  chattel  «r»  apecte,  except  in  those  instances  where  the  party  can  ob* 
tain  possession  by  replevying  the  same,  and  by  action  of  replevin  (6).     In 
trespass,  or  trover,  for  taking  or  ^detaining  goods,  or  in  assumpsit  for  not  [  *138  ] 
ildlhFeiing  them,  damngea  only  can  be  recovered. 

This  18  an  action  somewhat  peculiar  in  its  nature,  and  it  may  be  difficult  to 
dedde  wheflier  it  should  be  classed  amongst  forms  of  action  ex  contractu^  or 
flhouid  be  ranked  with  actions  ex  delicto.    The  right  to  join  detinue  with 
debt  (e),  and  to  sue  in  detinue  for  not  delivering  goods  in  pursuance  of  the 
%BiiBS  of  a  bailment  to  the  defendant  (d),  seem  to  afford  ground  for  consider* 
'w%Tk  father  as  an  action  ex  contractu {Zll)  than  an  action  of  tort     On  the 
ottMrksnd,  it  seems  that  detinue  lies  although  the  defendant  wrongfully  be- 
came the  possessof  thereof  in  the  first  instance,  without  relation  to  any  con- 
tract {<).    And  it  has  recently  been  considered  as  an  action  for  iort^  the  gist 
of  Ibe  action  not  being  the  breach  of  a  contract,  but  the  wrongful  dctaimr ; 
for  which  reason,  although  a  declaration  in  detinue  has  stated  a  bailment  to 
the  defendant,  and  his  engagement  to  re^deliver  on  reqitest^  and  the  defendant 
has  pleaded  that  the  bailment  was  as.  a  security  for  a  loan,  the  plaintiff  may, 
without  being  guilty  of  a  departure,  reply  that  he  tendered  the  debt,  and  that 
the  defendant  afterwards  wrongfully  withheld  the  goods  (/)•     Since  the  3  & 
4  W.  4,  c  42,  s.  13,  abolished  wager  of  law,  this  action  has  become  more 
frsqnent  (g). 

This  action  may  be  considered,  1st,  with  reference  to  the  nature  of  the 
dimg  to  be  recovered ;  2dly,  the  plaintiff's  mterest  therein ;  3dly,  the  injury ; 
4fh]y,  the  pleadings  ;  and  5thly,  the  judgment 

(f)  Com.  Dig.  Pleader,  V.  4,  &c.  ground   that  in  detinue  the  value  of  the 

(s)  Tidd,  9ih  ed.  945,  963,  977,  978.  goods  is  unliquidated,  and  the  claim  is  not 

(a)  43  Etiz.  e.  6  ;  Tidd,  9th  ed.  958,  953,  reduced  to  a  sufficiently  liquidated  amount 

9S4.  to  render  the  application  of  the  law  of  set> 

m  3  Bla.  Com.  146,  158;  Willes,  120;  off  possible.  « 

Co.  Ul  296  b;  Com.  Dig.  Detinue,  A.  (/)  Gledstone  v,  Hewitt,   1  Cromp.  & 

(c)  8  Saund.  117  b.  Jerv.  565  ;  1  Tyr.  460,  S.  C. 
(4)  PoMtj  14  L  ig)  See  hefart^  Barry  v,  Robinson,  1  New 

(c)  PmI,  139.    It  is  also  clear,  that  a  Rep.  895  ;  King  v.  Williams,  3  Bar.  &  C res. 

■et-off  is  not  ayailable  in  this  form  of  action,  538. 

BbLN.  p.  181.    But  this  may  be  on  the 
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^*  Thu  action  is  only  sustainable  for  the  recoTery  of  a  specific  chaUd^  and 

not  for  real  property  (/i).     The  goods  for  which  it  is  brought  must  be  distin- 
^'h  t  guishable  from  other  property,  and  their  identity  ascertainable  by  some  certain 

perty  it      means,  so  that  if  the  plaintiff  recover,  the  sheriff  may  be  able  to  deliver  the 
lies.  goods  to  him  ;  thus  it  lies  for  a  horse,  a  cow,  or  money  in  a  bag ;  but  for 

money  or  com«  &c«  not  in  a  bag  or  chest,  or  otherwise  distinguishable  from 
property  of  the  same  descriptioo,  detinue  cannot  be  supported  (i).  It  lies  for 
the  recovery  of  charters  and  title-deeds,  the  property  in  which  generally  ac- 
companies the  title  to  the  land  to  which  they  relate  (Jb).  And  it  is  sustainable 
upon  a  contract  for  not  delivering  a  specific  chattel  in  pursuance  of  a  bail- 
•  ment  or  other  contract  (/) ;  but  to  support  this  action,  the  property  in  some 
particular  chattel  must  be  vested  in  the  plaintiff;  and  therefore  assumpsit,  or 
[  *ld9 1  debt  in  the  detinet,  is  the  only  remedy  *for  the  non-delivery  of  com,  &o*  sold, 
where  no  specific  com  was  contracted  for(m). 

Sdlyi  Tlie  A  p^iiMiii  M/iio  has  the  absolute  or  general  property  in  certain  specific  goods, 
^2^|~ ''  and  the  rigfit  id  the  inimediate  possession  Uiereof,  may  support  this  action, 
although  he  has  nevet  had  the  actual  possession ;  therefore  an  heir  may  main- 
tain detinue  for  an  hoir-loom  ;  and  if  goods  be  delivered  to  A.  to  deliver  to 
B.,  the  latter  may  support  fiiis  actiotli  the  property  being  vested  in  him  by  the 
delivery  to  his  use  (»)•  But  if  the  plaintiff  have  not  the  right  to  the  imme- 
diate possession  of  the  goods,  and  his  interest  be  in  reversioni  he  cannot 
support  detinue,  trover,  or  trespass  (o).  And  it  seems  to  be  a  general  rule, 
that  the  plaintiff  must  have  a  general  or  special  property  in  the  goodsf  ai  the 
time  ike  aethn  ions  commenced^  in  order  to  maintain  detinue  (p).  A  person 
who  has  only  a  special  property,  as  a  bailee,  &c.  may  also  support  this  action, 
where  he  delivered  the  goods  to  the  defendant,  or  they  were  taken  out  of 
such  bailee's  custody  (g).  It  is  said,  that  if  a  person  detain  the  goods  of  a 
woman,  which  came  to  his  hands  before  her  marriage,  the  husband  alone 
must  bring  this  action,  because  the  property  is  io  him  alone  at  the  time  of  the 
action  brought  (r).  And  an  heir  who  is  entitled  to  an  estate  per  auire  eie,  as 
special  occupant,  may  in  this  action  recover  the  title-deeds  relating  to  the 
estate  («)•  If  the  owner  o£  an  estate  deliver  the  title-deeds  to  a  bailee,  and 
fhen  convey  away  the  estate,  the  action  for. the  detention  of  the  deeds  should 
be  brought  in  the  name  of  the  new  proprietor  of  the  property  (/). 

Idl     Th        *^^  ^^  ^^  ^^  action  is  the  wrongful  deiotner,  and  not  the  original  tak- 
iigury.       ing  («)•     It  lies  against  any  person  who  has  the  actual  possession  of  the  chat- 
tel, and  who  acquired  it  by  lawful  means,  as  either  by  bailment,  delivery,  or 

(h)  Cro.  JaCf  30.  (o)  7  T.  R.  9. 

(i)  Com.  Dig.  Detirtae,  B.  C. ;   Co.  Lit.        ( p)  4  Bing.  lOtf. 
S86b;    3  Bla*  Com.  152;   8  BulaL  308;        (q)  Bro.  Ab.  Deunue ;    1  Saund.  47  b,  c, 

Moore,  394.  d  ;  4  Bing.  111. 

Ik)  4  T.  ^  ^29,  231 »  (r)  Bui.  N.  P*  50;    mU,  83<     Sed  vide 

(0  Fitz.  N.  B.  138 ;  Willes,  120 ;  3  Bla.  Rep.  temp.  Hardw.  120. 
Com«  169.  (f)  4  T.  R.  229,  231. 

(m)  3  Woodd.  104 ;  1  Dyer,  24  b.  h)  See  4  Bing.  106. 

(n)  2  Saiiod.  47  a.  note:    1   Bro.  Ab.        («)  3  Bla.  Com.  152;    Co.  LiL286b;  2* 

Detinue,  pi.  30,  45 ;    1  Rol.  AU  606 ;  Com.  Balau  308 ;  Qledatone  v.  Hewitt,  1  Cromn. 

Dig.  Detinue  A. ;  4 Bing.  111.  fc  Jenr*  565 ;  1  Tyr. 450,  S. C. 


IV,   DETINUE.  *140 

(x).    It  is  a  common  doctrine  in  the  books,  that  tbifl  action  cannot       >▼• 

*be  sopported,  if  the  defendant  took  the  goods  iortiau$ly  {y) ;  an  opinion  ^""'*^** 

which  appears  to  be  founded  on  the  judgment  of  Brian,  C.  J.,  who  held  (z) 

that  detinue  could  not  in  such  case  be  supported  ;  on  this  fallacious  reasoning, 

Ihit  bj  the  trespass  the  property  of  the  plaintiff  was  divested,  and  consequent* 

]j  thai  the  property  in  the  chattel  was  not  vested  in  the  plaintiff  at  the  time  of 

lbs  commenceoient  of  his  action  (a).     But  it  is  observable,  that  Vavasor,  J., 

IB  the  same  case,  was  of  a  different  opinion ;  and  the  notion  that  the  property 

caa  be  changed  by  the  trespass  appears  unfounded,  for  though  a  tresiMsser  die 

possessed,  the  property  is  not  thereby  altered  (6)  ;  and  it  is  a  principle  of  law, 

(hit  no  person  can  avail  himself  of  his  own  wrong*     It  has  been  decided,  that 

if  goods,  &C.  taken  away  continue  in  specie  in  the  hands  of  the  executor  of 

die  wrong-doer,  replevin  or  detinue  may  be  supported  against  the  executor  (c), 

h  pfeading  it  is  usual  to  state  that  the  defendant  acquired  the  goods  by  JituL 

ng,  (except  wbere  he  Is  declared  against  as  a  bailee) ;  yet  that  allegation  is 

BOl  traversable  {d) ;  and,  as  observed  in  KeiUe  v.  BroonueU  (e),  if  detinue 

eould  not  be  supported  because  the  original  taking  was  tortious,  a  person  might 

be  greatly  injured,  and  have  no  adequate  remedy ;  for  in  trover  damages  only 

em  be  recovered,  and  the  thing  detained   may  be  of  such  a  description,  that  a 

jodgmeot  merely  for  damages  would  be  an  inadequate  satisfaction  (/)•     Det- 

■me  eamiot  be  supported  against  a  person  who  never  had  the  possession  of  the 

gM^a  -,  as  against  an  executor  on  a  bailment  to  the  testator,  unless  the  goods 

came  lote  possession  of  the  executor  (g) ;  nor  does  it  lie  against  a  bailee,  if 

hefore  demand  *he  lose  them  by  accident  (h) ;  though  if,  he  wrongfully  deliver  [  •141 1 

(he  goods  lo  another,  he  will  continue  liable  (t).     And  it  seems  that  if  the  de» 

AadiDt  represent  that  he  has  the  goods,  and  thereby  induce  the  owner  to  bring 

the  action  against  him,  he  is  liable,  although  it  does  not  appear  that  he  had  the 

graeial  controlling  power  over  the  goods  (k).     If  goods  be  delivered  to  a 

leme  before  her  marriage,  and  afterwards  detained,  the  action  may  be  brought 

against  husband  and  wife  (/} ;  but  if  the  bailment  were  to  the  husband  and 

wife  after  marriage,  it  is  said  that  the  husband  must  be  sued  alone  (m).     If  an 

iB&ni  have  booght  goods,  and  on  application  for  payment  he  refuse  to  pay  on 

fte  ground  of  his  infancy,  and  any  of  the  goods  remain  in  specie,  they  should 

be  demanded,  and  aHerwards  the  prudent  course  will  be  to  declare  in  detinue   . 

for  die  goods,  with  a  count  in  debt  for  goods  sold  and  delivered,  and  at  least 

(«)  WiUm,  118;  Co.  Lit.  886  b. ;  Fiu.  the  goods  did  itot  come,  see  I  Saund.  S16, 

R.  &  138,  E. ;  Bac  Ab.  Detinue.  217,  n. 

(9)6H.  7,  9;  S  Bio.   Com.    153;    Bro.  (d)  Doe.  Ploc.  184;    Bro.   Ab.  Detioue, 

Ah.  Detinue,  pL  36,  53 ;  Com.  Dig.  Detinue,  pi.  50 ;  1  New   Rep.  140 ;    Jenk.  8  CenL 

IX;  yin.Ab.  Detinue,  B.  8,  pi.  5,  Tres-  p.  78. 

pea,  Y.  pi.  18;  Cro.  Eliz.  824;  Selw.  N.  (e)  WiUes,  120. 

P.  I>etiaae,8d  edit.  697,  noted;  but  see  (/)  See  also  Cro.  Eliz.  884;  Com.  Dif. 
4lli  edit  635,  note  3 ;  7th  edit.  668,  note  3.  Action,  M.  6  ;  87  H.  8,  28  ;  Yin.  Ab.  De- 
ls mity,  see  10  Vss.  163.  tinue,  D.  5,  pi.  62. 

(s)  6  H.  7,  9.  (g)  Bro.  Detinue,   19  ;     8  Bulst.     103  ; 

(•)  6H.7,  9.    Lord  Kenyon,  C.  J.,  in  1  tupra,  note  (e). 

Bmc,  197, 108,  observed  upon  this  doctrine  (k)  Bro.  Detinue,  pi.  1,  33,  40. 

sf  the  property  being  altered  by  a  trespass.  (t)  Id,  and  pi.  8,  34 ;  8  B.  &  Aid.  703  ; 

(>>  Com.  Dig.  Bien,  E. ;  Selw.  Detinue ;  Peaks,  C.  N.  P.  48. 

ttfc.  101,  108.  {k)  3  B.  &  C.  136. 

(t)  Bro.  Ab.  Detinue,  pi.  19.    For  a  con-  (/)  Co.  Lit.  351  b. 

▼HMonl^a  testator,  frover  would  be  the  (m)  3  Bulst.  308;    38  Ed.  3,  fo.  1;  see 

Raedy  against  his  executor,  to  whose  hands  «ni«,  105,  106. 
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'^*  on  the  former  the  plaintiff  would  recover,  should  the  defeodant  plead  infiuicir 
to  the  latter  (n). 
The  plead*  With  respect  to  the  Pleadings  in  this  actioD,  more  certainty  is  necessaiy  io 
>"S*f  '<^*  idQ  description  of  the  chattels  than  in  an  action  of  trover  or  replevin  (o)  ;  but 
it  is  not  necessary  to  state  the  date  of  a  deed  (p) ;  and  if  the  action  be  brou^t 
for  several  articles,  the  value  of  each  need  not  be  stated  separately  in  the  dec- 
laration, though  the  jury  should  sever  the  value  of  each  by  their  verdict  (9). 
In  the  case  of  a  special  bailment  it  is  proper  to  declare,  at  least  in  one  coiiDtf 
on  the  bailment  (r) ;  and  to  lay  a  special  request  («) ;  but  in  odier  cases  it  is 
sufficient  to  declare  upon  the  supposed  finding,  which  we  have  seen  is  not 
traversable  (<)•  And  the  plaintiff  may  declare  on  a  bailment  to  re-deliver  on 
request,  and  yet  in  his  replication  rely  on  a  different  bailment  (ii). 

The  Reg.  Gen.  Hil.  Term,  4  W.  4,  r*  III«,  orders  that  in  detinue  the  plea 
of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  the  goods  by  the 
defendant,  but  not  of  the  plaintiff's  property  therein,  and  that  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea,  consequently  the  defend- 
ant must  plead  specially  almost  every  ground  of  defence,,  as  that  the  goods 
were  pawned  to  him  for  money  renrnining  unpaid  (y) ;  and  he  must  also  plead 
specially  any  other  description  of  lien  (2). 

The  nature  of  this  action  requires  that  the  verdict  and  judgment  be  such, 
that  a  specific  remedy  may  be  had  for  recovery  of  the  goods  detained,  or  a 
satisfiiction  m  value  for  each  several  parcel,  in  case  they,  or  either  of  them, 
cannot  be  returned ;  and  therefore,  where  the  action  is  for  several  chatteb 
£  *142  ]  *the  jury  ought  by  their  verdict  to  assess  the  value  of  each  separately  (a)  ; 
and  if  the  jury  neglect  to  find  the  value,  the  omission  cannot  be  supplied  by 
writ  of  inquiry  (6).     The  judgment  is  in  the  alternative,  that  the  plaintiff  do 
recover  the  goods,  or  the  value  thereof,  if  he  cannot  have  the  goods  them- 
selves, and  his  damages  for  the  detention  and  his  full  costs   of  suit  (c). 
This  action,  before  the  3  &  4  W.  4,  c.  42,  s,  13,  abolishing  wager  of 
law  in  all  cases,  was  in  most  cases  subject  to  wager  of  law,  on  which  ac- 
eount  it  was  not  much  in  use  ;  but  now  it  is  frequently  adopted ;  and  it  is  a 
very  advantageous  remedy,  especially  where  it  is  material  to  embrace  in  the 
same  action  a  count  in  debt  for  a  money  demand  as  due  upon  a  contract. 

OF  ACTIONS  IN  FORM  EX  DELICTO. 

w^TUEB  or      Personal  actions  in  form  ex  delicto^  and  which  are  principally  for  the  redress 
of  wrongs  unconnected  with  contract,  are  case,  trover  (ci),  replevin,  and 

(n)  Supru,  n.  (c).  Oaselee,  J.,  4  Bin^.  119,  and  pott.  Chapter 

(0)  2  Saund.  74  b. ;  Co.  Lit.  386  b.  on  Pleas. 

(  p)  Bac.  Ab.  Detinue,  B. ;  1  Wils.  116.  |  (a)  8  Bla.  Rep.  854  ;  3  H.  6,  43  a. ;  Jenk. 

(f)  8  Bla.  Kep.  853  ;  Jenk.  8  Cent.  118;  3  cent.  112. 

Bui.  N.  P.  51  a.  (6)  10  Co.  1 19  b. ;  Salk.  206. 

(r)  1  Now  Rep.  146.  (c)  Cro.  Jac  682,  683 ;    Tidd's  Forms, 

(«)  Willes,  180.  388  ;  Townshend's  Judgment,  1  Book,  344, 

h)  1  New  Rep.   140  ;    4  T.  R.   239  ;  3  Book,  82,  83,  84,  85 ;  Aston'a  Ent.  803 ; 

Willes,  120.  8  Keilw.  64. 

(ti)  Qiedstone  v.  Hewitt,  1  Tyr.  445 ;  1  (d)  Trover  is  only  a  branch  of  aettons 

Crom.  (k,  J.  565,  S.  C.  upon  the  case.    Detinue  has  been  already 

(y)  Co.  LiL  883.  noticed  as  an  action  ex  cwUractu,  oale,  137, 

(z)  Alexander  V.  M*Gowan,  Sittings  after  138 ;  but  see  id.  note. 
M.  T.  3  Qeo.  4.    Per  A  bbott,  C.  J.,  and  per 
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tnipMsm  tl  oriMf.     Mixed  m^ilonB  are  ejectment,  wastet  &c.    Before  we* ^nrRt or 
cessider  the  application  of  these  remedies,  it  is  advisable  to  take  a  concise  bx'd».ic- 
riew  of  the  nature  of  the  different  injuries  ex  deUcto^  because  they  in  gen-       to. 
enJ  goTem  the  form  of  the  action.     Thus  if  the  injury  be  forcible^  and  occa- 
aioaed  immediaiely  by  the  act  of  the  defendant,  trespass  vi  el  armis  is  the 
proper  remedy ;  but  if  the  injury  be  not  in  legal  contemplation  ybrcf6ie,  or  not 
iirsei  and  immediate  on  the  act  done,  but  only   consequential^  then  the 
remedy  is  by  action  on  the  case  («) ;  and  there  are  other  points  relating  to  the 
oatnre  of  injiiriesi  which,  as  they  affect  the  form  of  the  action,  it  is  material  to 


gofies  ex  delicto  are  in  legal  consideration  committed  wilk  force^  as 
•ssaults  and  batteries,  &c.,  (ht  mthout  force^  as  slander,  &c.  (/).  They  are 
also  either  t mmeduUe  and  direct^  or  mediate  and  conseqttentiaL  It  is  frequently 
difficult  to  determine  when  the  injury  is  to  be  considered  forcible  or  not,  *and  [  ^143  ] 
vhen  immediate  or  consequential,  and  therefore  whether  trespass  or  case  is 
the  proper  remedy. 

Arc<  is,  in  lesd  consideration,  of  two  descriptions,  either  implied  by  law,  J^^?J} 
oradvoi  ;  force  is  tmplted  m  every  trespass  quare  clausum  fregxt  {g).     Thonou 
AstiDctioo  18  materia],  and  b  thus  put  in  Salkeid :  "  If  one  enter  into  my 
gnond,  I  mast  request  him  to  depart,  before  I  can  lay  hands  on  him  to 
tank  him  oat ;  for  every  impositio  maauam  is  an  assault  and  battery,  which 
caBBot  be  justified  upon  the  account  of  breaking  the  close  in  lawt  without  a 
pKfma  request  to  depart ;  the  other  is  an  actual  force,  as  in  burglary,  or 
breftking  open  a  door  or  gate,  and  in  that  case  it  is  lawful  to  oppose  force  to 
Afce;  or  if  one  break  down  the  gate,  or  come  into  my  close  v«  et  armis^  I 
seed  noCreqaest  him'to  be  gone,  but  may  lay  hands  on  him  immediately  ;  so  if 
one  come  forciibly  and  take  away  my  goods,  I  may  immediately  oppose  him, 
for  diere  is  no  time  to   make  a  request."  {h)  (312)     In  the  case  of  false 
iaiprisonment  also  force  is  implied  (»).     And  the  law  implies  force  where  a 
wife,  daughter,  or  servant,  has  been  enticed  away  or  debauched,  though  in  fact 
tkey  consented,  the  law  considering  them  incapable  of  consenting ;  and  there- 
fore in  such  case  trespass  may  be  supported,  though  case  for  the  consequence 
of  the  wrong  has,  till  of  late,  been  the  more  usual  form  of  declaration  (A;)  (31 3). 
The  degree  of  violence  with  which  the  act  is  done,  is  not  materiafas  far  as 
reguds  the  form  of  action,  for  if  a  log  were  put  down  in  the  most  quiet  way 
upon  a  man's  foot,  the  action  would  be  trespass ;  but  if  thrown  into  the  road 

(<)  3  East,  593;  2  New  Rep.  117,446.  ediy  and  neceasarily  include  a  battery,  1 

(/)  3  BIflu  Com.  1 18,  398,  39^.  New  Rep.  255. 

{gVt  Salk.  641  ;    Co.  LiL  357  b.  161  b.  (k)  3  Wils.    18;    Fits.  N.  B.  89,  O.;  5 

1<2  a;  1  Sannd.  81,  140,  n.  4  ;  8  T.  R.  78 ;  T.  R.  361  ;  6  East,  387 ;  3  Bla.  Com.  140. 

Bac  Abu  Trespass.  According  to    2  New   Rep.  476,  trespass 

(&)  2  Salk.  611  ;  8  T.  R.  78,  357.  seems  now  to  be  the  proper  form,  see  2 

(i)  Bat  an  imprisonment  does  not  impli-  Stark.  R.  495. 

(312)  The  plea  of  non  deiinet  by  an  executor  is  a  bad  plea  to  a  declaration  on  a  judg- 
ment against  his  testator ;  and  being  shown  to  be  false,  will,  on  motion,  be  struck  out  with 
eosit.    Ames  et  al.  v,  Webber's  Ex'rs,  10  Wend.  R.  634. 

(313)  In  trespass  de  bonis  aportatis^  no  actual  force  is  necessary  to  be  proved. — Gibbs  v. 
Cbaae,  10  Mass.  Rep.  125.  lilies  for  levying  upon  ibe  property  of  the  plaintiff  under  an 
execution  against  another,  and  requiring  the  engagement  of  a  receiptor  that  the  property 
shall  be  foribcoming,  or  the  amount  of  the  execution  paid,  although  there  has  been  no  re- 
moval of  the  property,  and  the  receiptor  permits  tlie  party  to  remain  in  possession,  and  to 
dispoK  of  it  as  his  own.    Phillips  v.  Hall,  8  Wend.  R.  610. 
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MATVBB  or  Ynih  whatever  violence,  and  one  afltrtoards  fell  over  it,  it  would  be  case  and 
Bx  DELic-  ^^^  trespass  (J),     And  trespass  is  the  remedy  where  rubbish  is  laid  so  ntar  my 
TO-       wall  that  the  natural  consequence  is,  that  some  of  it  rolls  against  and  comes  in 
contact  therewith  (m).     With  respect  to  injuries  to  rights  or  property  not 
tangible^  such  as  reputation  and  health,  and  real  property  incorporeal,  as  a. 
[  ^144  2   fight  *of  way*  common,  &c. ;  as  the  matter  or  property  injured  cannot  be 
affected  immediately  by  any  substance,  the  injuries  thereto,  however  malevo- 
lent and  however  contrived,  cannot  be  considered  as  committed  with  force  (»)• 
In  general  a  mere  nonfeasatice  cannot  be  considered  as  forcible,  for  where 
there  has  been  no  act,  there  cannot  be  force,  as  in  the  case  of  a  neglect  to  take 
away  tithes  (o),  or  a  mere  detention  of  goods  without  an  unlawful  taking  (p), 
or  the  neglect  to  repair  the  banks  of  a  river  whereby  the  plaintiff's  land  waB 
overflowed  (9),  or  neglect  to  re-deliver  a  beast  distrained  damage  feaaant, 
when  sufficient  amends  were  tendered  before  the  beast  was  impounded  (r)« 
When  it  is  material  to  rely  upon  aetuid  force  in  pleading,  as  in  the  case  of  a 
forcible  entry,  the  words  "  manu  forli,^^  or  ^*  with  strong  hand,*'  should  be 
adopted  {$)  ;  but  in  other  cases  the  words  ^*  vi  et  omiw,"  or  with  force  and 
arms,  are  sufficient  (/). 
When  im-      An  injury  is  considered  as  immediate  when  the  act  complained  of  iittelf^  and 
conse^^^  ^'  "^*  merely  a  consequence  of  that  act,  occasions  the  injury.     Thus  if  a  blow 
quential.     be  given  by  one  to  another  (314),  or  he  drive  a  carriage  and  horses  against 
him  or  his  property  (u)(315),  or  if  he  pour  water  on  another  person  or  his 
land  (a?),  or  do  any  act  thereon  {y),  or  if  a  wild  beast  or  other  dangerous  thing 
be  turned  out  or  put  in  motion,  and  mischief  immediately  ensue  (r),  or  if  a 
log  -be  thrown  into  a  highway,  and  in  the  act  of  throwing  or  falling,  hit  anoth- 
er, or  if  a  party,  as  just  observed,  lay  rubbish  so  near  the  plaintiff^'s  wall  that 
the  necessary  or  natural  consequence  is,  that  some  of  it  will  roll,  and  it  ac- 
cordingly comes  agcunst  the  wall  (a),  the  injury  is  immediate,  and  trespass  is 
the  remedy  (6).     And  where  a  lighted  squib  was  thrown  in  a  market-place,  and 
afterwards  dirown  about  by  others  in  self  defence,  and  ultimately  hurt  the 
plaintiff*,  the  injury  was  considered  as  the  immediate  act  of  the  first  thrower  (816), 

(0  Per  Le  Blanc,  J.,   3  East,  608 ;    1  wor^ls  vi  et  Qrmi$f  is  not  objeetionablt  on 

Btra.  636  ^  5  T.  R.  649.  general  demurrer,  and  is  aided  by  TerdicU 

(m)  9  B.  &  C.  591.  1  Saund.  81,  n.  I. 

(»)  3  Bla.  Com.  183,123.  (ti)  3    East,    593;    1  Campb.  497;    8 

(0)   I  B.  &  P.  476 ;  Ld.  Raym.  188.  Campb.  465. 

(  p)  9  Saund.  47  k,  I.  (x)  8  Ld.  Raym.  1403. 

(q)  Bro.  Ab.  Action  sur  le  Case,  pi.  36;  (y)  I  Ld.  Raym.  IBS. 

Fits,  N.  B.  93  ;  Bac.  Ab.  Trespass.  (s)  3  East,  596. 

(r)  8  Co.  146.  (a)  9  B.  &  C.  591. 

(f )  8  T.  R.  357,  378.  (6)  1  Stra.  636 ;  5  T.  R.  609. 

(Q  Jd.  ibid.     But  tho  omission   of  the 


(314)  Ream  v.  Rank,  3  Serg.  &  Rawie,  815.  Parker  v.  Elliotte,  Gilm.  Rep.  33.  Mar- 
tin 9.  Payne,  9.  Jchns.  Rep.  387.  Lyon  v.  Hamilton,  Spear  v.  Patterson,  Zurtman  v. 
Miller,  cited  3  Serg.  &  Rawle,  816.  Amercer  v.  Walmsley,  5  Uarr.  &  Johns.  Rep.  87. 
Vaughan  v.  Rhodes,  8  M*Cord's  Rep.  287.  Case,  and  not  trespass,  is  the  proper  form  of 
debauching  his  daughter,  where  the  injury  was  done  in  the  house  of  another.  Cloogh  9. 
Tenney,  5  Greenl.  Rep.  446. 

(315)  Vide  Taylor  v.  Rainbow,  8  Hen.  &  Mun.  483.  {  Rappelyea  v.  Hulse,  7  Halst. 
Rep.  257.  j 

(316)  {  So  where  the  defendant  by  discharging  a  gun  frightened  the  plaintiff's  horse,  who 
ran  away  and  broke  his  carriage,  trespass  was  held  to  be  the  proper  remedy.  Cole  r. 
Fisher,  11  Mass.  Rep.  137.  { 


£X  D2L1CT0.  *i46 

^moA  a  trespass ;  the  new  direction  and  new  force  given  to  it  by  the  other  per-  itATvaBOV 
aooys  not  being  a  new  trespass,  but  merely  a  continuation  of  the  original  £z'dbij€* 
foroe  (e)«    It  is  a  direct  trespass  td  injure  the  person  of  another  by  driving  a       to. 
carrisge  against  the  carriage  wherein  such  person  is  sitting,  although  the  last* 
mentioned  carriage  be  not  the  property  of,  nor  in  the  possession  of  the  per- 
son injured ;  and  where  the  defendant  drove  his  gig  against  another  chaise, 
whereby  the  plaintiff's  wife  was  much  hurt  and  injured,  it  was  held,  that  an 
■clioo  at  the  suit  of  the  husband  and  wife  was  properly  brought  in  trespass  (d). 
And  where  the  defendant  driving  his  carriage  on  the  wrong  side  of  a  road, 
when  it  was  dark,  by  accident  drove  against  the  plaintiflPs  curricle,  it  was  hold- 
en  that  the  injury  which  the  plaintiff  had  sustained,  having  been  immediate, 
fimn  the  act  of  driving  by  the  defendant,  trespass  might  be  maintained  (e)(317}. 
Case  most  be  adopted  where  the  defendant's  servant,  and  not  the  defendant 
personally,  caosed  the  injury  by  his  carelessness,  &c.  (/). 

Bat  where  the  damage  or  injury  ensued  not  directly  from  the  act  complain-* 
ed  o(  it  is  termed  consequential  or  mediate,  and  cannot  amount  to  a  treepass* 
Thus,  ia  the  instance  just  stated,  if  a  log,  in  the  act  of  being  thrown  into  the 
higfaway,  hit  another,  the  injury  is  immediate ;  but  if  after  it  has  reached  the 
bi^way,  a  person  fall  over  it  and  be  hurt,  the  injury  is  only  consequential, 
and  the  remedy  should  be  case  (318),  for  wrongfully  or  carelessly  throwing 
sad  leaving  the  timber  in  the  road  (g).     So  if  a  person  pour  water  on  my  landf 
the  inJQry  is  immediate ;  but  if  he  stop  up  a  water-course  on  his  own  land, 
whweby  it  is  prevented  from  flowing  to  mine  as   usual,  or  if  he  place  a  spout 
OB  his  own  building,  m  consequence  of  which  water  afler  wards  runs  therefrom    * 
into  jny  land,  the  injury  is  consequential ;  because  the  flowing  of  the  water, 
which  was  the  immediate  injury,  was  not  the  wrong-doer's  immediate  act,  but 
osly  the  consequence  thereof,  *and  which  will  not  render  the  act  itself  a  tres-  [  *146  ] 
pus  or  immediate  wrong  (^)(319). 

(e)  3  Wi!s.  403 1  2  Bi.  R.  892  ,*  8  T.  R.  clare  in  case  for  the  negligence,  if  provable ; 

190.  and  see  4  6.  &  C.  227,  per  Bayley,  J. 

{i\  1  Moore,  407 ;  7  Taunt.  698,  S.  C.  (/)  Post. 

(e)  3  East,   593  ;    1  Campb.  497 ;  2  Id.         {g)  3  East,  602  ;   1   Stra.  636  ;    5  T.  R. 

4$i;  5T.  B.  648;    see  2  New  Rep.   Il7,  649. 

441;  3  Campb.  188,  in  which  it  is  qoestion*         (A)  Stra.  634,  635  ;  Ld.  Raym.  1399 ;  2 

ed  wbether  the  plainiiflf  may  not,  in  this  in-  Burr.  1114. 
ttsDce,  waive  the  force  or  trespass,  and  de- 


(317)  {  For  the  criterion  of  trespass,  see  Smith  v.  Ruihsrforth  et  al.,  2  Serg.  and  Rawie, 
356,  and  when  the  action  should  be  trespass,  andwlnn  case.    Cotteral  v.  Cummins ,  6   . 
8cig.  a  Rawle,  343.  \     The  invasion  of  a  franchise  or  inrre  incorporeal  right,  is  to  be  rc- 
drnsed  by  an  action  on  the  case;    but  when  visible,  iani;iblc,  corporal  property  is  iniuredy 
if  the  injury  be  direct,  immediate  and  wilful,  trespass  is  the  proper  form  of  action,  although 
tbat  property  be  connected  with,  or  be  the  means  by  which  an  incorporeal  right  is  enjoyed. 
Thus,  where  a  party  was  authorized  by  an  act  of  the  legislature  to  erect  a  dam  in  a  river 
ptvioasly  declared  a  public  highway,  and  after  its  erection  it  was  toUJulbf  and  intention^ 
a%  cot  away  by  third   persons,  and  an   immediate  and  direct  injury  ensued  ;  held,  thni 
the  remedy  was  by  action  of  trespass,  and  not  case.     Wilson  v.  Smith  et  a).,  10  Wend.  R. 
314.    Where  the  injury  is  direct  and  immediate,  proceeding  from  the  wilful  and  inttntional 
act  of  the  defendant,  the  action  must  be  trespass  ;  but  if  the  injury  be  attributable  to  negli^ 
n»et  tboQscb  it  bo  immediate,  either  case  or  trespass  may  be  brought.  lb.  and  Percival  v. 
Hickey,  18  Johns.  Rep.  257. 

(SIS)  But  in  such  a  case,  if  it  appear  that  the  party  injured  did  not  use  ordmary  caro, 
by  which  the  obstruction  might  have  been  avoided,  he  cannot  maintain  the  action.  Smith 
f-Siniih.  2Pick.  Rep.  621.  ,      ^  ,^     ^  « 

(319)  Vide  Adams  r.  Hemmcnway,  1  Mass.  Rep.  145.  Arnold  ».  Foot,  12  Wend.  R- 
330. 

Tot.  I.  18 


146  OF   TH£  FOBMS   OF  ACTI0198. 

MAtvABor      ii  Is  chiefly  in  actiorm  for  ruoninf  down  sUps  that  difficulties  occur,  be* 
bx'dbuc-  <*w»^  ^^  f<>^^  which  occasions  the  injury  is  not  in  such  case  necessarily  the 
TO.       immediate  act  of  the  person  steering,  for  the  wind  and  waves  may  and  geoer- 
ally  do  occasion  the  force,  and  the  personal  act  of  the  party  rather  consists  in 
putting  the  vessel  in  the  way  to  he  acted  upon  by  the  wind,  and  the  injury 
mi^t  even  have  happened  from  the  operation  of  the  wind  aud  tide  counteract- 
xng  his  eflTorts  (t).     In  the  case  of  an  injury  arising  from  carelessness  or  un- 
(^ilfnlness  in  navigating  a  ship,  if  the  injury  were  merely  attributable  to  negli- 
gence or  want  of  skill,  and  not  to  the  wilful  act  of  the  defendant,  with  inteot 
to  injure  the  pla«nti£r,  the  party  injured  has,  it  seems,  an  election,  either  to  treat 
the  negligence  or  unskilfulness  of  the  defendant  as  the  cause  of  action*  and  to 
declare  in  case,  or  to  consider  the  act  itself  as  the  injury,  and  to  declare  io 
trespass  (l;)(d20).     And  it  is  probable  the  same  doctriue  would  be  applied  to 
the  case  of  an  injury  resulting  from  the  careless  or  unskilful  driving  of  a  car* 
riage  (I).     And  it  was  recently  held,  that  where  ihravLgh  negligent  and  careless 
driving,  one  vehicle  is  caused  forcibly  to  strike  another,  an  action  on  the  case 
is  sustainable  for  the  injury  done,  although  it  be  immediate  upon  the  vtoleoce, 
unless  the  act  producing  it  was  toilful  (m),  and  if  both  parties  were  to  blanoe 
and  guilty  of  negligence,  then  neither  can  sue  at  law  (n\.    So  where  there 
has  been  an  illegal  distress,  the  plaintiff  has  frequently  the  option  of  declaring 
in  case  or  in  trespass  (o).     And  it  is  clear  that  trover  (p),  or  it  seema  deti- 
nue (g),  may  be  supported,  although  the  defendant  obtained  the  gooda  by  an 
act  of  trespass.     In  Scott  v.  Sheppard  (r),  Mr.  J.  Blackslone  said,  that  a 
*    person  may  bring  trespass  for  the  immediate  injury,  and  subjoin  a  per  quod  for 
&e  consequential  damage,  or  case  for  the  consequential  damage,  passing  over 
the  immediate  injury ;  and  in  Pitta  v.  Gainct  and  another^s)^  where  the  decla« 
ration  was  in  case,  and  stated  that  the,  plaintiff  was  master  of  a  ship  laden 
with  corn  ready  to  sail,  and  that  the  defendant  seized  the  ship  and  detained 
her,  whereby  the  plaintiff  was  prevented  from  proceeding  in  his  voyage,  an  ex* 
ception  was  taken  that  the  declaration  should  have  been  trespass,  and  several 
r  «i47 1    cases  were  cited  ;  but  Lord  Holt  observed,  that  in  ^those  cases,  the  plaintiff 
had  a  property  in  the  thing  taken,  but  here  the  ehip  was  not  the  master's,  but 
the  owner's ;  the  master  only  declared  as  a  particular  ofBcer,  and  could  only 
recover  for  his  particular  loss,  yet  he  might  have  brought  trespass,  as  a  bailee 
of  goods  may,  and  declared  upon  his  possession,  which  is  sufficient  to  main- 
tain trespass.     Hence  it  appears  that  cither  trespass  or  case  may  sometimes  be 
BUpported  where  there  is  both  an  immediate  and  also  a  consequential  injury  (/). 

(0  8  East,  601,  603;  8  T.  R.  1^2;   I  B.  (o)  I   B.  &  C.  145  :  2  D.  &   R.  finfi  •  3 

liP.  476.  Suik.  171. 

(Jk)  2  New  Rtp.    117;  8  T.  R.  188;  3  (p)  I  0.  *t  C.  146;  4  IJ.  228 

East,  601  ;   I  B.  &  P.  472  ;  4  B.  &  C.  226  to  (q)  .inie,  IS'J,  140. 

928;  bat  tee  ante,  145,  and  note  (e).  (r)  2  BJa.Rep.897;  U  Mod.  180-  4  Co* 

(/)  Id.]    see   next  case,   suppoiling  the  94  b,  95;  Hob.   ISO;    Siy.  99-    1  B.  Ai  P 

anibor's  BU«rgefitions.  475  •  2  Burr.  1113;  Salk.  110.   * 

(m)  Williams  ».  Holland,  6  Car.&  P.  23.  (a)  \  Salk.  10;   2  D.  &  R.  256. 

(n)  Jd.ibid.;  but  in  Admiralty  Courts  it  (I)  See  the  last  ei<;ht  r.otes,  and    Wil- 
is otherwise,  see  2  Chitty's  Gen.  Prac.  514,  liams  v.  Holland,  6  Car.  &  P  23 
615. 


520)  Percival  ».  Hickcy,  18  Johns.  Rep.  257.  Where  the  cases  are  reviewed  by  C. 
J.  Spencer.  Where  the  injury  is  both  direct  or  immediate  and  consequential,  the  panv 
injured  has  an  election  to  sue  either  case  or  trespass.    McAllister  ».  Hammond,  6  Cowen 


342. 
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Ctsei  •ometimes  arwe  wliere  the  bw  eoiwiders  speeia^oiwequeiitial  di^iii-    vatvm 
as  too  remole,  but  case  liei  for  not  repairiiig  the  defendant's  fence,  p^t  ^m'^i 
fmpd  plsiatiff's  horses  escaped  into  the  defendant's  close,  and  were  there  delicto. 
bj  the  falling  of  a  hay  stacks  the  Court  considering  that  such  damage  -^7     ^ 
not  too  remote  (ti).  eonte- 

The  hgalUy  or  iUegality  of  the  original  act  is  not  in  general  the  criterion  ^"^"^'^' 
whether  the  injury  was  immediate  or  consequential,  and  will  not  therefore  be  not  too  rt- 
tiie  test  whether  the  remedy  should  be  trespass  or  case  (y).    A  person  may  ™^^' 
become  an  hmnediate  trespasser  «t  et  armis  (821)9  even  in  the  performance  of  ^*  ^^  ^^ 
a  lawful  ad,  if  in  the  course  of  such  performance  he  be  guilty  of  neglect ;  the  origin- 
as  tf  he  hurt  another  by  accident  (s).     And  case  will  lie  for  doing  an  unlawful  ^  *^ 
act  if  the  damage  sustained  thereby  be  not  immediate  but  consequential,  al* 
thooi^  the  defendant  has  no  malicious  intention  (a).     However,  if  the  injury 
were  committed  through  the  medium  of  and  under  regular  process,  as  in  the 
esse  of  a  malicious  arrest  or  prosecution,  although  such  injury  were  forcible 
and  immediate,  yet  the  remedy  must  be  case  (6)(322).    If,  however,  the  act 
eomplained  of  amount  to  a  felony^  as  if  the  house  were  entered,  or  the  goods 
were  taken  burglariously  or  feloniously,  the  civil  remedy  is  merged  in  the 
eiioiinai  olieDce,  and  no  action  can  be  maintained  until  the  offender  has  beep 
Mj  prosecuted,  &c.  (c). 

Nor  is  the  motive^  mienU  or  de$iffi$  of  the  wrong-doer  towards  the  com-  Intent, 
l^iamirf  the  criteriotf  as  to  the  form  of  the  remedy  (d) ;  for  where  the  act  oc*  ^J^  '"** 
ftfln«Mfcg  nn  injury  is  unlawful,  the  intent  of  the  wrong-doer  is  immaterial  (e) ; 
end  it  b  dear  that  the  mind  need  not  in  general  concur  in  the  act  that  occa* 
MOBS  an  iajury  to  another,  and  if  the  action  occasion  *an  immediate  injury,  [  *149  ] 
frefpass  is  the  proper  remedy  without  reference  to  the  intent  (/).    If,  however, 
is  pleading,  the  injury  be  stated  to  have  been  committed  wilfully,  and  in  other 
renects  it  be  uncertain  whether  it  be  immediate  or  consequential,  the  Court 
will  consider  it  as  an  immediate  injury  (g).     There  are  many  cases  in  the 
books,  where  the  injury  being  direct  and  immediate,  trespass  has  been  holden 
to  he,  though  the  injury  were  not  intentional ;  as  in    Weaver  v.  Ward  {h)^ 
idme  the  defendant  exercising  in  the  trained  bands,  and  firing  his  miisket» 
bf  toeident  hurt  the  plaintiff:  and  in  Underwood  v.  Hewson  (t),  where  one 

lm\  Powell  ».  Salisbury,   «  Younge  &  (rf)  3  Wils.  S09 ;    2  Bla.  Rep.  83S ;    S 

Jttf  391.  ^^'^  ^^^'  ^^''     '^^^  intent,   however,  fai 

(«')  I  Strs.  W5,  n.  « ;    3  East,  601  5    3  considered  by  the  jury  in  the  damages,  8 

Wa"  409 :  «  Bla.  Rep.  894.  Stark.  «]3. 

u\  R  ;   3  WilB.  411;    1  Stni.  596  ;    27  (*)  6  Eas^  464,  473,  474 ;   2  East,  107 ; 

HfitSa-   lBine.213.  6  Esp.  Rep.  214,  215. 

(•i  11  Mod.   180:    3Wil8.  111,410;    8  (/)  Per  Lord  Kenyon,  8  T.  R.  190;  8 

BU.  Rep  895.  East,  r,99.  601  ;    1  Campb.  497  ;  2  W.  46S. 

(h\  3T.R.  185:    2  ChiU  Rep.  304  j    I  (g)  3  East,  595,  601;    8  T.  R.  191;    1 

Da  R   97  East,  109  ;  2  Burr.  1 1 14. 

(c)  Sm  Sty.  346  ;  Yelv.  90 ;  1  Sid.  376  ;  (A)  Hob.  134;  see  1  Bing.  213. 

f  ifc  P.  410;  6  T.  R.  175  ;  2  C.  &  P.  41.  (<)  1  Slra.  596. 


»r 


{3111  f  Blin  V  Campbell,  14  Johns.  Rep.  431.  18  Johns.  Rep.  298.  Cotlorall  v.  Cum- 
mins ei  at  6  Serg.  &  Ra wie,  343. }    Vide  8tul«  v.  Dickey,  5  Binn.  288. 

(3M)  Bat  where  a  sheriff  levies  a  ^  fa.  after  the  return  day,  the  proper  action  is  tres- 
Mss'and  not  case.  Vail  r.  Lewis  and  LiTingston,  4  Johns.  Rep.  460.  {  A  fi.  fa.  issued 
vhJkin  the  Dcriod  of  suy  of  execution,  and  after  security  has  been  giTen  for  the  purpoM 
of  ebuioiiMB  IK  U  *  nulUty,  and  trespass  lies  against  the  plaintiff  or  prothonotary  for  it- 
soiac  it.    Miniken  v.  Brown,  10  Berg,  fc  Rswle,  188. } 
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iTATiTRt  uncocking  a  gun,  i|  went  off,  and  accidentally  wounded  a  by-atander.  And 
wk7ie'"  *^  ^"®  turning  round  suddenly  werd  to  knock  another  down  (323 ),  whom  be 
SBLicTo.  did  not  see,  without  intending  it,  no  doubt  the  action  should  be  trespass  (k) ;  and 
where  a  person  accidentally  drives  a  carriage  against  that  of  another,  (he  injoiy 
is  immediate,  and  trespass  or  case  is  sustainable,  though  the  defendant  was  no 
otherwise  blamable  than  in  driving  on  the  wrong  side  of  the  road  on  a  dark 
night  (/).  There  is  an  exception,  however,  in  favor  of  public  officers,  i*ho  are 
bound  to  obey  the  process  of  the  Courts ;  thus  if  a  sheriff,  afler  a  secret  act 
of  bankruptcy  committed  by  A.,  levy  his  goods  under  an  execution  against 
him,  he  cannot  be  sued  by  the  assignees  in  trespass,  but  only  in  trover-,  because 
such  public  officers  ought  not  to  be  made  trespassers  by  relation  (m).  And  in 
some  other  cases,  though  the  intent  may  not  be  materia]  to  the  form  of  action,  it 
may  decide  whether  any  action  be  sustainable.  In  some  instances,  words  prima 
facit  slanderous  are  not  actionable,  if  not  spoken  maliciously*  And  it  seems 
to  be  a  general  rule,  that  if  a  party  be  in  the  prosecution  of  a  legal  act,  an 
action  does  not  lie  for  an  injury  resulting  from  an  inevitable  or  unavoidable  ac- 
cident, which  occurs  without  any  blame  or  default  on  his  part  (n). 

In  some  cases  of  involuntary  trespasses  upon  land,  a  tender  of  amends  may 
[  *149  ]    be  pleaded  (o).     And  in  actions  against  public  *agents,  the  intent  may  be  fre- 
quently material  in  considering  their  liability  (p). 

For  some  torts  which  may  prima  facie  appear  to  be  forcible  and  immediate  ; 
as  for  an  excessive  distress  {q) ;  or  for  driving  a  distress  out  of  the  county  in 
which  it  was  taken  (r) ;  or  for  injuries  to  personal  or  real  property  in  rever* 
sion(«)  ;  or  against  a  bailee  of  personal  property  having  an  interest  therein, 
and  who  has  injured  the  same,  but  not  destroyed  it  ,0  »  ^^  action  on  the  case 
is  a  proper  remedy.  So  though  a  master  may  be  liable  under  the  circumstan- 
ces to  compensate  an  immediate  injury  committed  by  his  servant,  in  the  course 
of  his  employ,  with  force  (ti) ;  yet  the  action  against  the  master  in  general 
must  be  case,  though  against  the  servant  it  might  for  the  same  act  be  tres. 
pass  (a?) (324).     Where  an  injury  arose  from  the  careless  driving  of  a  person 

(k)  Per  Lord   Etienboroagh,   and    Law-  (g)  52  Hen.   3,  c.  4  ;    3  Bla.  Com.   12; 

rencc,  J.,  3  East,  595,  596.  2  Stra.  851  ;    1  Burr.  590;    Fitzgib.  85;    I 

<0  3  Blast,   593  ;  Williams  v.  Holland,  6  B.  &  C.  145  ;  2  D.  &  R.  256  ;  3  Siark.  177. 

Car.  &  P.  23;  see  ante,  145.  (r)  Id,  ibid. ;  2  Inst.  106  ;    3  Lev.  47  ;  8 

(m)  1  T.  R.  480  ;  1  Lev.  173  ;  sec  1  Burr.  Sira.  1272. 

«0.  (»)  4  T,  R.  489  ;  7  T.  R.  9 ;  Com.  Dig. 

(n)  2  Chit.  R.  639;  1  Bing.  213;  ante.  Action  on  Case,  Nuisance,  6. 

88.  (f)  Bac.  Ab.  Trespass,  B. 

(«)  2!  Jac.  1,  c.  16^  s;  5  ;  Yin.  Ab.  Trcs-  (u)  Jinte,  92,  93. 

pass,  542;  3  Lev.  37.  (x)  1  East,  1C8  ;    see  9  B.  &  C.  591  ;    4 

(  p)  ^nte,  88 ;  6  Taunt.  29.  M.  &  R.  500,  S.  C 


(393)  In  Taylor  t>.  Rainbow,  2  Hen.  &  Mun.  423,  the  defendant  had  negligently,  but 
without  any  design  to  injure,  discharged  a  gun,  and  wounded  the  plaintiff,  who  brought 
an  action  on  the  case  :  it  was  held  that  trespass  was  the  proper  remedy,  and  that  it  waa 
immaterial  whether  the  injury  were  committed  wilfully  or  not.  {  See  also  Cole  v,  Fisher, 
11  Mass.  Rep.  137.  But  see  Blin  v.  Campbell,  14  Johns.  Rep.  432.  {  In  the  case  last 
cited  Judge  Spencer,  in  delivering  the  judgment  of  the  court,  recognizes  the  distinction 
in  cases  of  injuries  arising  from  driving  carriages  or  navigating  ships,  &c  If  the  injury 
were  immediate,  and  be  stated  in  the  declaration  to  have  been  wilfully  committed,  or  ap- 
pear to  have  been  so  on  the  trial,  the  remedy  must  be  trespass;  but  if  the  injury  arises 
from  negligence,  though  immediate,  the  party  injured  has  his  election  to  bring  eiificr 
trespass  or  case.  Subsequent  cases  in  the  same  court  also  recognize  the  same  distinction. 
Percival  t>.  Hickey,  I  a  Johns.  Rep.  257.    Wilson  v.  Smith,  10  Wend.  R.  384. 

(324)  Per  Curiam,  17  Mass.  Rep.  244.    Campbell ©.  Phelps.    "The  principal   oaset 
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one  of  the  proprietors  of  the  co»ch,.it  was  held  that  he  and  the  other   uatvum 
pffoprieton  might  be  joiDtly  sued  ia  ease  (y).     If  the  injury  arise  from  the    JJ,^^ 
vsnt  of  care  or  neglrgence  of  the  servant,  case  is  the  remedy ;  but  if  it  oe-   dklicto. 
cwred  as  the  necessary,  probable,  or  natural  consequence  of  the  act  ordered 
by  the  master,  then  the  act  is  the  master's,  and  he  should  be  sued  in  trespass 
(if  the  act  were  forcible  and  immediate).     Therefore  where  a  roaster  ordered 
a  servant  to  lay  some  rubbish  near  his  neighbor's  wall,  but  that  so  it  might  not 
tDoch  the  same,  and  the  servant  used  ordinary  care,  but  some  of  the  rubbish 
oatUFally  ran  against  the  wall,  it  was  held  that  trespass  was  maintainable 
agamst  the  master  (z). 

Fom  this  concise  view  of  the  nature  of  injuries  ex  delicto^  as  well  as  from  Summary 
die  following  observations  on  the  properties  of  each  particular  action,  it  may  <>f^b€prin- 
be  collected   Chat  there  are  four  leading  points  to  be  attended  to  in  deciding  poinu  on 
what  form  of  action  should  be  adopted.     Firaty  the  nature  of  the  maiUr  or  ^^'ch  the 
ikiMg  affected  ;  secondly,  the  plaintiff's  right  thereto  ;  thirdly^  the  means  by  tion  ex  !^ 
which  the  injury  was  effected  ;  ^nd,  fourthly ^  the  situation  in  which  the  defend-  ^^^  m^y 
uotood  "^P"^- 

*knd,firsU  the  nature  of  the  matter  or  thing  affected  ;  as  whether  it  were   r  «i5a  i 
sobstance  or  tangible,  as  the  body,  personal  chattels,  and  real  property  corpo- 
real ;  or  not  tangible,  as  health,  reputation,  and  real  property  incorporeal.     In 
tlie  fiist  tnstaoces,  as  the  property  might   be  affected  immediately  by  an  injury 
committed  with  force,  trespass,  case,  replevin,  trover,  or  detinue,  may  or  may 
ttoibe  sastaioable,  depending  on  the  other  three  points,  and  the  particular  pro- 
perties of  each  action  (a)  ;  but  in  the  latter  instances,  an  action  on  the  case  is 
io  general  the  only  remedy,  because  the  property  could  not  be  injured  imme- 
diately hj  force. 

Seeandly^  The  nature  of  the  plaintiff's  right  to  the  matter  or  thing  affected  ; 
u  if  the  injury  were  to  the  person,  whether  the  right  were  absolute  or  rela- 
tive; in  the  latter  instance  case  being  sustainable,  however  forcible  the  inju- 
ry;  or  if  the  damage  were  to  personal  or  real  property,  whether  the  right  were 
in  severalty  or  joint-tenancy,  or  in  common,  or  in  possession  or  reversion ;  in 
the  last  instance  neither  trespass,  trover,  replevin,  nor  detinue  could  be  sup- 
ported, but  only  case  (6). 

mrdhft  The  means  by  which  the  injury  was  effected  ;  as  whether  it  were  a 
commission  or  omission ;  in  the  latter  case,  trespass  is  not  in  general  sustain- 
able {e)  ;  or  with  or  without  force,  actual  or  implied,  for  if  without  force,  case 
is  in  general  the  remedy  (d) ;  or  immediate  or  consequential ;  in  the  latter 
case,  trespass  is  not  sustainable  («)  ;  or  whether  the  injury  were  committed  by 
the  defendant  himself,  or  by  his  agent  or  servant,  or  by  his  cattle  or  proper- 
^7(/)f  or  under  color  of  a  distress  for  rent,  &c.  or  of  the  process  of  a  su- 
perior or  inferior  Court. 


C2 


(9)  4  B.  &  C.  293 ;  6  D.  &  R.  275,  S.  C.  (ft)  7  T.  R.  9. 

(z)  9B.kC,  591  ;  4  M.  &  R.  500,  S.  C.  (e)  ^nte,  143,  144. 

(a)  Replerin   lies  only  for  personal   pro-        (d)  ^nte,  143,  144  ;  3  Campb.  187. 


rty,  and  not  for  taking  part  of  the  free-        (e)  Jkide^  143,  144,  145. 
■  *  4  T.  R.  504  (325).  (/;  Anit,  149. 

vbleb  appear  to  have  turned  upon  the  distinction  between  trespasa  and  case  are  collected 
and  classed  according  to  their  characteristic  circumstances,  in  a  note  to  Huggett  r.  Mont* 
goncry,  2  New  Rep.  448.— Day's  edtU*'    Note  by  Mr.  Day. 
(325)    {  Brown  v.  Cabell,  lO  Serg.  k,  R^wle,  114.    Nor  trover,  Mather  v.  Ministers 
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VATVM       FamHUy^  Tim  sitQation  or  character  in  wbich  the  defendant  Hood,  as  wheA- 
miBs  Bi-   ^  ^  ^^^^  joint-tenant  or  tenant  in  common  with  the  plaintiff(g') ;  or  vhetiier 
BBLicTo.   there  were  any  privitr  of  contract  between  the  plaintiff  or  defendant,  in  re- 
spect of  the  latter  being  tenant  or  bailee,  when  in  general  trespass  cannot  be 
[  *151  ]  supported  {h).     Keeping  in  view  these  important  points,  we  ^proceed  to  con- 
sider the  nature  and.  particular  applicability  of  the  several  actions  in  form  ear 
delicto^ 


I.  ACTION  ON  THE  CASE. 


t.  ON  TRB 
CASB. 


We  have  before  remarked  that  an  action  upon  the  case  was  a  remedy  given 
by  the  common  law,  but  that  it  appears  to  have  exiated  only  in  a  limited  form, 
and  to  a  certain  prescribed  extent,  until  the  statute  of  Westminster  2  (t).  In 
Jts  most  comprehensive  signification  it  includes  assumpsit^  as  well  as  an  action 
*n  form  ex  delicto  {k) ;  but  at  the  present  time,  when  an  action  on  the  case  is 
mentioned,  it  is  usually  understood  to  mean  an  action  in  form  ex  delicto  ;  and 
therefore,  where  a  navigation  act  enacted  that  the  company  might  sue  for  calls, 
&c.  by  action  of  debt,  or  on  the  case^  it  was  holden  that  an  action  on  the  case 
in  tort  lay,  though  the  defendant  might  thereby  be  deprived  of  the  benefit  of  a 
^  set.off(/l. 

Actions  on  the  case  are  founded  on  the  common  law,  or  upon  acts  of  par- 
liament, and  lie  generally  to  recover  damages  for  torts  not  committed  with 
force,  actual  or  implied  ;  or  having  been  occasioned  by  force,  where  the  mat- 
ter affected  was  not  tangible,  or  the  injury  was  not  immediate,  but  consequen- 
tial ;  or  where  the  interest  in  the  property  was  only  in  reversion  ;  in  all  which 
cases  trespass  is  not  sustainable  (m).  Torts  of  this  nature  are,  to  the  abso- 
lute or  relative  rights  of  persons^  or  to  personal  property  in  possession  or  re- 
version, or  to  real  property,  corporeal  or  incorporeal,  in  possession  or  rever- 
sion* These  injuries  may  be  either  by  nonfeasance^  or  the  omission  of  some 
act  which  the  defendant  ought  to  perform  ;  or  by  misfeasance^  being  the  im- 
proper performauce  of  some  act  which  might  lawfully  be  done  ;  or  by  ma!fea» 
sance^  the  doing  what  the  defendant  ought  not  to  do ;  and  these  respective  torta 
are  commonly  the  performance  or  omission  of  some  act  contrary  to  tho  general 
obligation  of  the  law,  or  the  particular  rights  or  duties  of  the  parties,  or  of 
some  express  or  implied  contract  between  them. 

Case  is  the  proper  remedy  for  an  injury  to  the  absolute  rights  of  persons  not 
immediate,  but  consequential ;  as  for  keeping  mischievous  animals,  having 
[  *162  ]    notice  of  their  propensity  (n) ;  *or  for  special  damage  arising  from  a  public 


To  per- 
Bom  ab«o- 
Itttely. 


(g)  JhU^  90  ;  %  Snund.  47  g. 
(A)  Po$t;  Bac  A  b.  Trespass,  B. 
(i)  ^nity  108. 
[k)  See  Suph.  on  Pleading,  16. 


(i)  7  T.  R.  36. 

(m)  4  T.  R.  489 ;  7  T.  R.  9. 

(n)  Anit,  94. 


of  Trinity  Church,  3  Serf,  h  Rawlo,  509.    Nor  moaoy  bad  and  reeeived  Hk  ths  praoMds 
of  it,  if  aoki  by  the  taker.    Baker  v.  Howell,  6  Serf.  k.  Rawla,  476, } 
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(o)  (326)*     But  if  tfaa  injufy  were  iiiiiiiediate»  as  if  the  defendant  u  o»  mm 
iedtedlue  dog  to  bite  another,  or  let  Jooee  a  dangerous  aniimil  ( p) ;  or  if  in      ^^^^ 
die  act  of  throwiag  a  log  into  a  public  etreett  it  hurt  the  plaiotffr(9} ;  or  if  an 
isjaij  be  committed  by  cattle  (r)  to  land ;  the  action  should  be  trespass* 
iJscs  whenever  an   injury  to  a  person  is  occasioned  by  regtdar  proceu  of  a 
Court  of  competent  jurisdiction,  though  maliciously  adopted,  case  is  tiie  proper 
rooiedy,  and  trespass  b  not  sustainable  (s) ;  as  for  a  malicious  arrest ;  or  for 
oMlietous  prosecution  of  a  criminal  chaise  before  a  magistrate  or  otherwise  (t)» 
If  the  proceeding  be  malicious  and  unfounded^  though  it  were  instituted  by  a 
Court  having  DO  jurisdiction,  case  maybe  supported,  or  trespass  (fi).     For- 
merly it  was  usual,  in  these  instances,  where  several  persons  combined  in  the 
prosecution,  to  proceed  by  writ  of  conspiracy,  but  the  action  on  the  case  is  now 
the  osual  remedy  (x).     If,  on  the  othcsr  hand,  the  proceeding  complained  of 
were  irregular  (327),  the  remedy  in  general  must  be  trespass ;  and  therefore, 
vbere  a  justice  of  the  peace  maliciously  and  irregularly  granted  a  warrant 
a^aiost  a  peraon  for  felony,  without  any  information  upon  oath,  it  was  decided 
tbat  the  remedy  against  the  justice  should   have  been  trespass  and    not 
ca^e  (y)  (328)  ;  and  though  case  may  be  supported  for  maliciously  suing  out 
a  coaunisaioD  of  bankruptcy  (r),  or  now  a  fiat,  yet  an  action  of  trespass  is 
•bo  sustainable  for  the  seizure  of  goods  under  the  same,  because  if  the  plain- 
tiff  were  not  subject  to  the  bankrupt  laws,  the  commissioners  had  no  jurisdic* 
tioa,  io  which  case  trespass  is  always  sustainable,  if  in  other  respects  the 
iajvcy  were  forcible  and  immediate  (a)/    Case,  we  have  seen,  *i8  also  the  .pro*  [  *153 1 
per  remedy,  where  the  right  affected  was  not  tangible,  and  consequently  could 
oot  be  afiected  by  force,  as  reputation  and  health,  the  injuries  to  which  are 
always  remediable   by  action  on  the  case ;  as  libels,  or  verbal  slander.     It  ia 
alio  tbe  only  remedy  against  sberitTs,  justices,  especially  ader  convictiona 
f}ui8hed(6),  or  other  officers  acting  ministerially  and  not  judicially  (c),  for 
refosiiig  bail  (d),  or  to  receive  an  examination  upon  the  statute  of  hue  and 

(0  Wi  lea,  71  to  75  ;  and  see  note  to  llie  Campb.  295  ;  2  Chit.  R.  304 ;   1  D.  &  R  97. 

]R:defit  in  ease  f)r  laying  rubbish  in  a  (0  2  (-hit.  Kep.  304. 

•mci,  potf,  taI.  ii.  and  1 1  East,  60.    When  (u)  2  Wi!8.  302. 

not,  ftee  1:2  EList,  43  >.     Injuries  arisi-^g  fiom  (x)   I  Snund.  228,  230,  n.  4. 

keeping  mischievous  animzUs,  and  from  pub-  (y)  2  T.  R.  295  ;  2  Cbil.  Rep.  304  ;  I  D. 

lie  niiisances,  also  frequently  afft:ct  p'tsonal  &  K.  07. 

propertv  ;  and  on   the  other  hand,  many  of  (z)  2  Wils.  145. 

die  wrongs  hereafter  emacncrated  ns  aflfect*  (a)  2  Wils.  382.  381 ;  Cullcn's  Bank.  Law, 

tn{  personal   pro|Krty  may  also  oiTwCt  per-  4 12,  413 ;  see  2  D.  &  R.  353  ;   1  B.  &  C.  tfi, 

■»aS|  as  n^ligence  in  riding  horses  and  driv-  S.  C. 

in;;  csrrisiges,  &e.  (^)  43  G.  3,  c   141,po«/. 

(p)  ^aXe,  94.  (c)  Com   Dig.  Action  on  the  Case,  Mis- 

(?)  Ji>tUy  1*14.  feasance,  A.  I,«ic.     See  anU^  89,  90,  as  to 

\r)  Anie^  94,  95.  liability  of  public  officers. 

(«)  3  T.  R.    185 ;  Boot  v.  Coopf  r,  1  T.  R.  (i/)  2  Saund.  61  c.  d. ;  3  B.  &  P.  551. 
5^;  3  Esp.    Rep.    135;   11   East,  297;    I 

(3i6j  So  in  case,  parties  m:iy  be  joined  as  defendants,  who  were  not  present  when  the 
set  conplaincd  of  was  done,  and  therefore  not  liable  in  trcsf  ass.  Moreton  v.  Hardern,  6 
Bowl.  kRyl.  275, 

(327)  { See  however  Moreton  v.  Hardern,  6  Dowl.  and  Ryl.  275,  and  obeenre  the  rea- 
tot  lip  on  which  the  form  of  action  was  sustained  in  that  case. 

(3^  {  Berry  r  Hamill,  12  Serg.  &  Rawie,  910.}  Vide  Beaura in  n.  Sir  William 
^Mtt,  3  Campb.  388,  which  was  an  action  en  the  case  against  the  defendant,  a  judge  of 
■a  eedeaastieal  eoari,  for  exeommanicating  a  party  for  revising  to  obey  an  order  which 
t^e  Mort  bad  no  authority  to  make. 
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I.  on  rum  cry«  &c.  (e) ;  and  case  lies  af^inst  surgeons,  agents*  ftc.  for  improper  treat- 

mentf  or  for  want  of  skill  or  care ;  though  assumpsit  is  also  sustainable  (/). 
To  per-  Actions  for  injuries  to  the  relpiive  rights  of  persons,  as  for  seducing  or 

lively.'     '  harboring  wives,  enticing  away  or  harboring  apprentices  or  servants,  are  pro- 
perly in  case ;  though  it  is  now  usual,  and  perhaps  more  correct,  to  declare 
in  trespass  vi  ei  armii  and  contra  paeem^  for  criminal  conversation,  and  for 
debauching  daughters  or  servants  (^) ;  yet  as  the  consequent  loss  of  society  or 
service  is  the  ground  of  action,  the  plaintiff*  is  still  at  liberty  to  declare  in 
case  (k)  (329).     When,  however,  the  action  is  for  an  injury  really  committed 
with  force,  as  by  menacing,  beating,  or  imprisoning  wives,  daughters,  and  ser- 
yants,  it  is  most  proper  to  declare  in  trespass  (t). 
To  person-      For  injuries  to  personal  property  not  committed  with  force  or  not  immedi-> 
ty  anTfor  ^^  (^)»  ^^  where  the  plaintiff's  right  thereto  is  in  reversion  (/) ;  case  is  the 
breach  of  a  proper  remedy  (330).     It  lies  against  attornies  or  other  agents /or  negUct  or 
omicract.     ^^^^  breach  of  duty  or  misfeasance  in  the  conduct  of  a  cause,  or  other  busi* 
and  when  ness(331),  &c.  though  it  has  beeu   more  usual  to  declare   against  them  in 
^^ '"  nt^"*  assumpsit  (m)  (332).     And  though  we  have  seen  that  assumpsit  is  the  usual 
remedy       remedy  for  neglect  or  breach  of  duty  against  bailees  (n)  $  as  against  carriers, 
with  a»>      wharfingers,  and  others  having  the  use  or  care  of  personal  property,  whose 
liabUity  is  founded  on  the  coinmon  law  as  well  as  on  the  contract ;  yet  it  is 
clear  that  they  are  also  liable  in  case  fbr  an  injury  resulting  *from  their  neg- 
[  *164  ]   lect  or  breach  of  duty  in  the  course  of  their  employ  (o).     For  any  misfea- 
sance by  a  party  in  a  trade  which  he  professes,  the  law  gives  an  action  upon 
the  case  to  the  party  grieved  against  him ;  as  if  a  smith  in  shoeing  my  horse 
prick  him,  and   other  like  cases  ( p).     And  it  seems  that  although  there  be  an 
express  contract,  still  if  a  common  law  d«/y  result  from  the  facts,  the  party 
may  be  sued  in  tort  for  any  neglect  or  misfeasance  in  the  execution  of  the 
contract  (9). 

(0  I  Leon.  323,  324.  (0  7  T.  R.  9 ;  3  Campb.  187. 

(/)  8  East,  548.  (m)  6  East,  333. 

(g)  2  New  Rep.  476 ;  2  M.  &  Scl  436.  (n)  ^nte,  1 15. 

(A)  5  E^si,  39.     See  the  reasons,  and  the  (0)  See  S  B.  &  B.  54  ;  6  B.  &  C.  868. 

different  precedents,  pott,  vol.   ii.      Index,  (p)  1  Snund.  31S  a.,  and  n.  2. 

*«  Debauching  Wife    and   Daughters."      2  (q)  2  Wiis.  319.    Per  Bayley,  J.,  5  B.  & 

ChiU  Rep.  260,  ante,  143.  C.  605  ;   8  D.  &  R.  378,  S.  C. ;    2  Chit. 

(0  2  M.&  Sel.  436  ;  3  Campb.  526  n.  Rep.  1. 

(I:)  Jinte,  143. 


(329)  {  Muse  v.  Hcflfernan,  6  Munf.  27.  See  U  Scrg.  &  Rawie,  212.  Reynolds  v.  Orris, 
7  Cow.  Rep.  269.  But  in  such  a  case  in  Pennsylvania,  no  aciion  can  be  maintained 
against  a  constable  executing  such  process,  unless  a  copy  of  it  be  previously  demanded, 
agreeably  to  the  6th  section  of  the  act  of  21st  March,  1772,  (l  Sm-  Luws,  364.)  Varley 
9  Znhn,  II  Serg.&  RawIe,  185.  } 

(330)  Hornketh  v.  Barr,  8  Ser^.  &  Rawle,  36.  Parker  v.  Elliotte,  Gilm.  Rep.  33. 
Mercer  v.  Warmesly,  5  Harr.  &  Johns.  27.  Lockwnod  v.  Betts,  8  Conn.  Rep.  130.  Mo* 
ran  v.  Hawes,  4  Cow.  Rep.  412.    Clark  r.  Filch,  2  Wend.  R.  459. 

(.^31)  As,  if  the  owner  of  a  horse  hire  him  to  another  for  a  certain  time,  and  while  the 
hirer  is  usin^;  the  horse,  the  defendant  drives  against  him  and  kills  him,  tho  owner's 
remedy  is  by  action  on  the  case  and  not  trespass ;  this  being  in  the  nature  of  an  injury 
to  the  plainii(r*s  reversion.  Hall  v.  Picksrd,  3  Campb.  187.  But  where  the  owner  gra- 
tuitously permits  another  person  to  use  the  chattel,  it  is  still  constructively  in  his  posses- 
sion, and  he  may  maintain  trespass.    Lutan  v.  Cross,  2  Campb.  464. 

(352)  Dearborn  0.  Dearborn,  15  Mass.  Rep.  316.  So,  if  he  disobey  the  lawful  instruc- 
tions of  his  client,  and  a  loss  ensues.  Gilbert  v,  Williams,  8  Mass.  Rep.  51.  Vide  Tay- 
lor, 69,  63.  Church  and  Demilt  o.  Mumford,  U  Johns.  Rep.  479.  Siiinpson  e.  Sprague, 
Adm^  ^  Qre«Dl«  Rep.  470. 
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If  dw  eontnict  be  hud  as  inducement  only*  it  seems  that  case  for  an  act,  in  i-  c*  tbs 
lb  nature  a  tort  or  injuiy;  afterwards  committed  in  breach  of  the  contract^ 
may  oAen  be  adopted.  On  this  ground,  case  for  not  accounting  for,  and  for 
cooverting  to  the  defendant's  use,  bills  delivered  to  him  to  be  discounted,  or 
the  proceeds  of  sach  bills,  is  probably  sustainable  (r).  And  in  Mast  v«  6ao<2- 
•»(«)  it  was  held  that  a  count  in  cast^  setting  out  an  agreement  by  which  Che 
pkuDtiflT  was  to  build  a  yard  in  defendant's  close,  and  lay  out  not  less  than  £20, 
and  was  to  enjoy  it  for  life,  and  averring  that  defendant  built  the  yard  and 
eojoyed  it  for  some  years  as  an  easement,  but  defendant  afterwards  wrongfully 
otittnicted  him  in  the  enjoyment  of  it,  was  good.  In  that  case  the  action  was 
immded  on  a  contract ;  but  the  obstruction  to  the  plaintiff's  right  for  which  the 
action  was  brought  was  tx  delicto^  although  the  right  also  arose  out  of  the 
eontnct  (I).  And  a  count  stating  that  the  plaintiff  being  possessed  of  some 
old  materials,  retained  the  defendant  to  perform  the  .carpenter's  work  on  cer- 
lab  bufldings  of  the  plaintiff,  and  to  use  those  old  materials,  but  that  the 
defradant,  instead  of  using  those,  made  use  of  new  ones,  thereby  increasing 
die  expenset  is  sustainable  (u). 

**  Where  there  is  an  express  promise,  and  a  legal  obligation  results  from  it, 
tHiSD  the  plaintiff's  cause  of  action  is  most  accurately  described  in  bsumpsit, 
in  vhidi  the  promise  is  stated  as  the  gist  of  the  action.  But  where  from  a 
*p?ea  state  of  facts  the  law  raises  a  legal  obligation  to  do  a  particular  act,  [  *156  ] 
ind  thne  is  a  breach  of  that  obligation,  and  a  consequential  damage,  there, 
alANQfl^  assumpsit  may  be  maintainable  upon  a  promise  implied  by  law  to  do 
the  act,  etiU  an  action  on  the  case  founded  in  tort  Lb  the  more  proper  form  of 
aetiaD,  ia  which  the  plaintiff  in  his  declaration  states  the  facts  out  of  which  the 
kgal  oMgatioa  arises,  the  obligation  itself,  the  breach  of  it,  and  tlie  dabiage 
lesaking  from  that  breach."  {x)  Therefore,  where  by  deed-poU  a  lessee  as-  ' 
signed  his  term  to  another,  *'  subject  to  the  rent  and  covenants,"  and  in  con- 
sequence of  the  non-performance  of  the  covenants  the  lessee  was  damnified, 
it  was  held  that  he  might  sue  the  assignee  in  an  action  upon  the  case  founded 
ID  tort ;  fort  under  the  circumstances,  the  law  raised  a  duty  in  the  defendant 
to  peiform  the  covenants,  and  the  breach  of  that  duty  bad  caused  an  injury  to 
the  plaintiff  (y). 

If  there  be  a  covenant  or  contract  under  seal  between  the  same  parties,  and 
directly  relating  to  the  matter  in  dispute,  the  action  must  in  general  be  in  cov- 
enant, and  founded  thereon  (z)  ;  and  consequently  in  the  instance  last  men- 
fiocied,if  the  assignee  had  covenanted  with  the  lessee  to  perform  the  covenants 
ia  die  lease,  case  could  not  have  been  maintained,  though  case  for  actual 
waste  is  sustainable,  notwithstanding  the  defendant  covenanted  to  keep  in 
ifpa]r(a)«  So  where  there  is  a  charter-party  between  the  master  of.  a  ship 
and  die  freighter,  case  does  not  lie  against  the  master  for  the  breach  of  a 

(r)  1  New  Rep.  43 ;    6  East,  333,  S.  C  upon  a  tort, 

m  error.  (u)  5  T.  Rep.  143  ;  see  1  Esp.  Rep.  75. 

(«)  3  Wils.  349  ;    «  Bla.  Rep.  848,  S.  C.  (x)  Per  Litiledaie,  J.,  in  5  B.  &  C.  609 ;  8 

(I)  Per  Holroyd,  J.,  6  B.  &  C,  273 ;  9  D.  D.  &  R.  381,  S.  C 

k  R.  S64,  8.  C. ;    and  in  1  New  Rep.  46,  (y)  5  B.  k  C.  £89  ;    8  D.  &  R.  368,  S.  C. 

Hetth,  J^  observed  that  in  Mast  v.  Qoodson  (z)  JlnU^  134.    There  is  an  ezccplion  in 

Ike  Cmirt  was  of  opinion  that  a  count  upon  the  case  of  a  tenant  commiiting  waste,  post, 

t  enee  of  actaoo  to  irhich  a  contract  is  only  1 60. 

isdoettMet,  may  he  joined  with  a  count  (a)  2  Bla.  Rep.  till;  poti,  181. 

Tec  I.  19 
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t.  ON  THB  Stipulation  in  the  charter-party  (6).     But  we  have  already  seen,  ^bat  in  solne 
^^''*       eases  the  ewner  may  be  sued  in  case  upon  his  general  liability,  if  not  charged 
directly  upon  the  charter- party  made  under  seal  with'  the  master  (c). 

With  regard  to  nonfetuanctj  or  neglect  to  perform  the  contract,  not  even  an 
action  of  assumpsit,  much  less  an  action  upon  the  case,  can  be  matBtained» 
if  no  consideration  existed  and  be  stated  in  the  declaration,  to  give  validity  to 
the  defendant's  alleged  obligation  to  do  the  act.  Therefore  a  count  stating 
that  the  plaintiflT  retained  the  defendant,  who  was  a  carpenter,  to  repair  a  house 
before  a  given  day,  and  that  the  defendant  accepted  the  retainer,  but  did  no^ 

[  *156  ]  perform  *the  work,  per  quod  the  walls  were  injured,  cannot  be  supported  (d). 
For  the  count  shows  no  consideration  or  legal  liability  on  the  part  of  the  de- 
fendant to  proceed  with  the  work.  There  are,  however,  some  particular  in* 
stances  of  persons  exercising  certain  public  trades  or  employments,  who  ara 
bound  by  law  to  do  what  is  required  of  them  in  the  course  of  their  employ* 
ments,  without  the  aid  of  an  express  contract,  &nd  are  in  return  entitled  to  a 
recompense,  and  may  therefore  be  sued  in  case,  as  for  a  breach  of  duty  in 
refusing  to  exercise  their  callings.  As  where  a  common  carrier,  having  con- 
renience,  refuses  to  carry  goods,  being  tendered  satisfaction  for  the  carriage  ; 
or  an  innlceeper  to  receive  a  guest,  having  room  for  him ;  or  a  smith,  having 
materials  for  the  purpose,  to  shoe  the  horse  of  a  traveller ;  or  a  ferryman  to 
convey  one  over  a  common  ferry,  and  the  like  (e).  If  the  tort  of  the  bailee, 
&c.  consist  in  some  nonfeasance  or  default,  where  the  act  required  to  be  done 
was  not  imposed  upon  him  by  law,  in  respect  of  the  employment,  and  did  not 
impliedly  result  as  a  duty  from  such  employment,  but  was  created  by  i^xpnaB 
written  contract,  it  would  seem  that  case  is  not  the  proper  remedy,  and  tfawt 
the  action  should  be  in  assumpsit.  In  an  action  upon  the  case  a  count  cliarg«- 
ed  that  the  plaintiff  had  delivered  to  the  defendant  certain  pigs  to  be  taken  care 
of  by  him,  "  and  in  consideration  thereof  the  defendant  agreed  to  take  care 
of  the  pigs,  and  to  rc'delivtr  the  same  on  request."  The  Court  held,  that 
this  count  was  to  be  considered  in  assumpsit ;  and  Mr.  Justice  Littlcdale  said* 
^  Suppose  a  written  contract  had  been  entered  into  in  the  terms  of  this  count, 
it  could  never  have  been  contended  that  a  breach  of  it  might  be  laid  in  tort ; 
it  would  be  as  reasonable  to  lay  in  tort  a  breach  of  an  agreement  to  convey 
a  house  or  land."  (/) 

Case  or  assumpsit  may  be  supported  for  a  false  warranty  on  the  sale  of 
goods  (g)  ;  but  for  a  breach  of  an  express  or  implied  contract  of  warranty, 
it  is  usual  and  perhaps  better  to  declare  in  assumpsit,  in  order  that  the  count 

I  *167  ]  fo'  money  *had  and  received,  to  recover  back  the  consideration  paid,  may  be 
included  in  the  declaration  ;  and  where  the  defendant  said,  ^*  the  horse  is  sound, 
but  mind  I  do  not  warrant  him,"  and  it  was  proved  &at  he  knew  it  was  uur- 

(6)  6  Moorc,  425.  upon  n  demand,  alihough  he  had  expressly, 

\e)  6  Moore,  415  J  ai»t«,  1 17,  verbally   or   in   writing,  agreed   to  re^loro 

(rf)  6T.  R.  143.  them? 

(t)  I  Saund.  3l8e.  note);  5  T.  R.  149,  [g)  Doug).  21  ;    S  East,  4X6,    Cuse   lies 

150.  for   the  dectitful  warranty,  aithougii  it  was 

(/)  6  B.  &  C.  268,  274  ;    9  D   &  R.  ^es,  pHrt  of  ihe  contract  that  if  the  vendee  diu^ 

S.  C.     And  see  I  Saund.  312  c.  note  (e),  5rh  liked  the  goods,  the  vendor  should  exchange 

edit.     8edqu4tre  whether   trover  or  detinue  them  for  others  of  equal  value,  2  btark.  R« 

cannot  be  maintained   against  a  bailee  t^Iio  1G3. 
wrongfully  refuses  to  re-dellTer  the  goods 
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sound.  Lord  Tenterdea  held  that  he  was  properly  sued  in  aasumpaitt  oo  his  '•  9^  ^bs 
promioe  that  he  was  sound  (fc)(333).  Case,  is  necessarily  the  forro  of  action 
to  be  adopted  for  (now  in  writing)  deceitfully  representing  a  person  to  be  fit  to 
be  trusted  (334)  or  other  deceitt  independently  of  and  without  relation  to  any 
contract  between  the  parties  (t)(335)«  And  for  fraudulent  representations  not 
tntiodiiced  into  a  written  contract  between  the  parties,  respecting  the  subject- 
Dtttter  of  the  representations,  case  (336)  is  the  proper  remedy,  if  any  (A;),  In 
an  action  upon  the  case  in  tort  for  a  breach  of  a  wan^anty  of  goods,  the  «ct«n- 
Ur  need  not  be  laid  in  the  declaration^  nor  if  charged  would  it  be  proved  (i). 
And  where  the  plaintiff,  an  auctioneer,  was  employed  by  the  defendant,  who 
had  goods  in  his  possession,  but  was  not  the  owner,  to  sell  them,  which  the 
plaintifTdid,  and  was  af^rwards  compelled  by  the  real  owner  to  make  satis- 
faction to  him  for  the  proceeds  ;  it  was  held,  afler  verdict,  that  a  count  in  case 
lor  representing  that  the  defendant  was  entitled  to  sell  the  goods,  and  thereby 
deceiriDg  him,  was  maintainable,  although  the  declaration  did  not  charge  that 
the  defendant  knew  that  he  was  not  the  owner  of  the  goods  at  the  time  the  rep- 
rosentation  was  made  (in). 

If  goods  be  obtained  on  credit  through  a  fraudulent  contract,  the  proper 
remedy  is  case  or  trover,  at  least  before  the  expiration  of  the  credit ;  for  if  6e- 
fore  that  time  he  sue  in  assumpsit  for  goods  sold,  he  recognizes  or  affirms  the 
cootiact,  and  may  be  successfully  met  by  the  objection  that  the  credit  has  not 
«q»ued  (n). 

We  have  already  noticed  the  instances  in  which  case  or  trespass  should  be 

brouj^  against  a  person  who  causes  an  injury  by  driving  his  carriage  against 

aoolber's  (o),  or  by  negligence  in  navigating  a  ship  (p) ;  and  the  distinctions 

wliett  the  master  should  be  sued  in  case,  and  when  in  trespass  (337),  have 

also-been  adverted  io{q). 

(A)  Sittings  at  Westrainstcp,  1830;  ant%        (o)  ^nte,  \45,    Case  is  the  proper  rcmc- 

1Sis»  dy  at  the  suit  of  the  owner  of  horaeskc  to 

(i)  9  East,  S3;  3  T.  R.  51 ;  4  Bing.  73  ;     hire  against  a  third   person,  3  Campb.  187  ; 

9  G.  4,  c  14.  5   Esp.    R.   35  ;      but  trespass   should  be 

(i^)  4  Campb.  S2  ;  atile,  \2%.  brought  if  the   horses  were  merely  lent,  2 

(f I  8  East,  446 ;  4  Bing.  73.  Campb.  464. 

(m)  4  Fing.  66.  (p)  See  ante,  146. 

(K)  a  B.  &C.  59.  (V)  ^nU,  149. 

(333)  The  plaintiff  is  not  permitted  to  establish  deceit  and  fraud ,  when  he  declares  in 
AsnmtpsiX,  on  a  warranty  expressed  or  implied.  Evcrtson's  Ex*rs  r.  Miles,  6  Johns  Rep. 
138.  {  Shepherd  t*.  Worthing,  I  Aiken*s  (Vermont)  Rep.  188.  {  Pickering  and  others 
o.  Dowaon  ^nd  others,  4  Taunu  756. 

(334;  Vide  Upton  v.  Vail,  6  Johns.  Rep.  181.  Russell  r.  Clark's  Ex*rs  and  others,  7 
Craneh,  92. 

(335)  So,  if  on  tlie  gift  of  a  chaUel  the  donor  affirm  it  to  be  his  own,  and  the  donee  be 
afterwards  evicted,  ease  will  lie.  Barney  v.  Dewey,  13  Johns.  Rep.  SS6.  Su,  an  action 
on  the  case  lies  for  fraud,  or  a  false  affirmation  in  the  sale  of  land,  us  where  the  land  pre* 
tended  to  be  sold  has  no  real  existence,  notwithstanding  any  covenants  in  the  deed.  War* 
d«ll  m.  Posdick  and  Davis,  13  Johns.  Rep.  325.  Frost  and  others  v.  Raymond,  S.Caines* 
Rep.  193.  Bostwick  V.  Lewis,  I  Day's  Rep.  250.  Monoll  and  Weller  v.  Colden,  13 
Johoai.  Rep.  395.  In  Gallagher  v.  Brunei,  6  Cowen,  346,  the  principles  established  in  Paa- 
ler  9.  Freeman  are  fully  recognized.  In  the  later  case  of  Benton  v.  Pratt,  2  Wend.  R. 
J85,  wa  action  on  the  ease  was  held  to  lie,  for  the  assertion  of  falsehood  with  a  fraudulent 
tBient  as  to  a  present  or  existing  fact,  where  a  direct,  positive  and  material  injuty  results 
from  tueh  assertion.  So,  it  was  held  to  lie  against  a  public  officer  for  a  fdise  and  fraudu- 
lent representation  made  by  him  in  relation  to  property  sold  by  him  ;  and  il  is  no  answer 
thai  the  eale  was  made  by  him  in  his  official  character.    Gulverv.  Avery,  7  Wend.*R. 


(336)  Vide  Hallock  «.  Powell,  3  Cai.  R.  216. 

(337)  Moreton  v.  Uardern,  6  Dowl.  &  Ryl.  275. 
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I.  ON  TkB  *Where  a  distress  has  been  made  for  rent,  and  there  was  no  rent  dtte,  an 
action  of  trespass,  or  case  on  the  statute  (r),  may  be  supported  («).  So 
where  a  distress  is  made  af^er  a  tender  of  the  rent,  case  or  trespass  may  be 
supported  {t).  If  the  person  nnaking  the  distress  turn  the  tenant  out  of  pos- 
session, or  continue  in  possession  an  unreasonable  time  beyond  the  five  days, 
trespass  lies  (u)  ;  and  it  may  be  supported  where  a  party  taking  a  distress 
damagt  feasant  has  been  guilty  of  any  irregularity  (338),  rendering  him  a  tres- 
passer ab  initio  {x).  In  the  case  of  a  distress  for  rent,  if  it  were  lawful  in  its 
inception,  a  subsequent  irregularity  will  not  render  the  party  a  trespasser  ah 
initiot  or  subject  him  to  an  action  of  trespass  or  trover  (y) ;  and  case  is  the 
proper  remedy  in  these  and  most  other  instances  of  irregularity  in  the  taking 
or  sale  or  disposal  of  a  distress  (z)  (339).  This  action  also  lies  for  the  rescue 
or  pound-breach  of  caltle,  or  goods  distrained  for  rent  or  damage  ftanani  (a)  • 
or  for  the  rescue  of  a  person  arrested  on  mesne  process  ;  and  for  an  exces- 
sive levy  on  a  jitri  facias  (6) ;  and  against  sherifTs,  &c.  for  escapes^ 
on  mesne  or  final  process  ;  or  for  not  arresting  the  debtor  when  he  had 
an  opportunity ;  or  for  not  selling  on  a  ji.  fa,  in  a  reasonable  time  («),  and 
for  a  false  return  of  non  est  inventus  to  mesne  process,  or  of  nuUa  bona  to  a 
writ  o{  Jifa. ;  or  for  not  levying  under  it  when  he  had  an  opportunity ;  or  for 
not  taking  a  replevin  bond  ;  or  for  taking  insufficient  pledges  in  replevin ;  or 
for  not  assigning  a  bail-bond  {d)  (340).  For  an  escape  on  final  process,  it  is 
most  advisable  to  declare  in  debt,  if  the   caption  of  the  original  defendant  can 

[  *169  ]  be  clearly  proved,  because  in  debt  the  jury  must  give  *a  verdict  for  the  entire 
demand  (e)(341) ;  but  if  it  be  doubtful  whether  a  ca^ition  can  be  proved,  the 
declaration  should  be  in  case,  proceeding  for  the  escape  in  one  count,  and  in 
the  second  for  not  taking  the  defendant  when  the  sheriff  had  an  opportuni^ . 
and  the  same  observation  applies  when  it  is  doubtful  whether  a  sheriff  ha0*lev- 
ied  under  a  writ  of  fieri  fa  ciM^  or  where  he  has  neglected  to  levy/ the  whole 
amount.     Case  also  lies  for  not  delivering  letters,  &c.  (/) ;  and  against  a  wil- 

(r)  2  Wm.  &  M.  c.  5.            ...  trained    damage   feasant,   where  tender  of 

(«)  As  to  what  are  irregularities  in  a  dis-  sufficient  amends  was  made  after  the  G6tt.!« 

tress  for  wh  ch  this   action  is  maintainable,  had  been  impounded,  I  Bing.  341  ;  1  Taunt. 

see  post,  vol.  ii,  and  notes  to  the  preceder.is.  ^61. 

(e>  2  D.  &  R.  256  ;  1  B.  &  C.  145  ;  ante,  (b)  See  9  B.  &  C.  840. 

146.  (c)  Jacobs  r.  Humphrey,  4  Tyr.  272. 

(tt)  1  East,  139  ;  11  East,  395  ;  2  Canipb.  (d)  See  precedent  and  notes,  post,  vol.  ii. 

113.     How  long   the  landlord   moy  remain.  An  action  on  the  case  does  not  lie  for  not 

see  4  B.  &  A.  20S,  qualifying  1    Uen.  Bla.  having  money  levied  on  fieri  facias  in  court, 

13.  ^vhere  sheriit  had  not  been   ruled,  I  Stark. 

(x)  8  Co.  146;  Bac.  Ah.^Trespass,  B.  388.     Money  had  and   received  to  recover 

{y)  11  Geo.  2,  c.  19  ;  I  H<  n.  Bla.  13.     So  money  levied,   see   3  Campb.   347;  8  B.  & 

on   any  Turnpike  Act,  3  Geo.   4,  c.  126,  s.  C.  726 ;  3  M.  &  R.   411,  S.  C. ;   1  B.  &  B. 

144.  380,  370  ;   16  East,  274. 

(z)  See   the  cases  and   precedents,  post,  (e)  2  T.   R.    129 ;   1  Saund.   38,  n.  2 ;  9 

vol.  ii  Chit.  R.  454. 

(a)  For  law,  &c.   see  post,  vol.  ii.     But  (/)  3  Wils.443. 

case  does   not  lie  for  detaining  caltle   dis-  ^ 

(338)  Vide  Sackrider  v,  M'Donald,  10  Johns  Rep.  252.    Hopkins  v.  Hopkins,  id.  369. 

(339)  In  Pennsylvania,  tres|<ass  is  the  proper  form  of  action.  Kerr  v.  Sharp,  14  6er|^. 
&  Rawie,  399. 

(340)  The  14ih  and  15ih  sections  only,  are  in  force  in  Pennsylvania/  Roberts' Dig* 
S36.     3  Binn.  626.     14  Serg.  &  RawIe,  4(13. 

(341)  So,  trespass  on  the  case  lies  against  an  officer,  for  levying  a  warrant  for  a  fine, 
in  an  oppressive  and  unreasonable  manner,  with  intent  te  vex,  harass,  and  oppress  th« 
party.    Rogers  «.  Brewster,  5  Johns.  Rep.  125. 


I.   ON   THfi   CASE.  Id9 

for  iM^  obeying  a  writ  of  subfKBiia  (/) ;  and  for  infriiiging  the  copyright  t.  ox  thb 
of  a  book,  priat,  siogle  sheet  of  music,  or  other  work  {g) ;  and  for  the  infringe-      ^^^*' 
ment  of  a  patent  {h) ;  and  for  obstructing  (he  proprietor  of  tithes  from  enter- 
ing on  land  to  take  them  away  (t)(342).     For  injuries  to  any  personal  proper- 
ty in  reversion,  trespass  ot  trover  cannot  be  supported  ;  and  case  is  the  only 
remedy  (A;). 

In  some  cases,  though  the  injury  be  forcible  and  immediate,. the  plaintiff 
may  wanre  the  trespass,  and  sue  in  trover  or  ip  case  for  the  consequential 
damage,  and  in  this  respect  trover  is  in  general  a  concurrent  remedy  with 
traspaas,  for  the  unlawful  taking  and  conversion  of  goods  (/) ;  and  case  is  a 
good  form  of  action  for  an  excessive  distress  for  rent«  though  the  tenant  has 
teaderad  the  rent  to  his  landlord  before  the  distress  was  levied,  and  the  di»; 
tress  was  therefore  void(m).  Yanous  other  instances  will  be  found  in  which 
trespaas  and  case  are  concurrent  remedies ;  and  in  many  cases  the  owner  of 
goods  may  waive  the  tort  in  taking  them,  and  recover  the  proceeds  in  an  action 
for  money  had  and  received  (n). 

With  respect  to  injuries  to  real  property  corporeal^  where  the  injury  was  To  r«al 
immediate,  and  committed  on  land,  &c.  in  the  possession  of  the  plaintiff,  the  property. 
remedy  is  trespass  (o);  but  for  nonfeasance, las  for  not  carrying  away  tithes  (p); 

or  where  the  injury  is  not  immediate  but  consequential,  as  for  placing  a  spout 

• 

(/)  DoQgl.  556,  561  ;  9  East,   473;  13    256,  S.  C.     But  the  converse  does  not  so 

'East,  l^,  n.  c  generally  hold,  see  post^  Trespass. 

{g)  II  EtM,  244;    1  Campb.  94,  98.  (m)  1  B.  &  C.  145  ;  2  D.  Ai  R.  25t,  S.  C. 

(4)  Po»l,ToL  ii.  (n)  Ante,  80  j  1  B  &  C.  418  ;  2  D.  &  R. 

(i)  2  New  Rep.  466.  568,  S.  C. 

(k)  7  T.  R.  9  ;  3  Campb.  IB7.  (o)  Ante,  144  ;   I  Ld.  R«yin.  188. 

(/;  1  Saik,  10 ;  1  B.  &  O.  146  ;  2  D.  &  R.         (p)  1  Ld.  Raym.  187  ;  post,  vo!.  ii. 

(342)  At  common  law  the  plaintiff  had  no  remedy  aguinst  the  sheriff  for  an  escape, 
irhetber  upon  mesne  process,  or  in  cxecuiion,  but  by  spec  al  action  upon  tiie  CMSe  ;  but 
DOW  by  an  equitable  coostrueiioo  of  Weston,  2.  c.  1 1,  an  action  of  debt  is  given  against 
sheriffs  for  escapes  of  prisoners  in  execution.  Bac.  Abr.  Escaps  in  civil  cases  F.  By 
the  New  York  statute,  sess.  36,  c.  67.  s.  19.  1  R.  L.  425,  sheriffs  on  nn  escape  of  a  party  in 
czeeation,  are  rendered  answerable  to  the  plaintiff  for  the  debt  and  damnges  for  which  the 
pwty  was  arrested,  and  the  plaintiff  may  recover  the  same  with  costs  by  action  of  debt. 
The  common  law  remedy  by  action  on  the  case  is  not  taken  away  by  the  stiUute.  In  the 
aetioD  on  tfao  case,  the  jury  may  inquire  what  was  lost  by  the  escape,  and  give  such 
damages  as  tbey  suppose  the  party  has  sustained  •  but  in  the  action  of  debt,  every  in- 
quiry of  that  kind  is  improper,  for  the  statute  has  fixed  the  extent  of  the  sheriff's  liubiii- 
ty»  that  is,  for  the  original  debt  and  damages  rccoTered.  Rawson  v.  Dole,  2  Johns.  Rep. 
454. '  Under  the  statute,  debt  lies  only  for  an  escape,  where  the  prisoner  is  in  execution  ; 
•ad  a  prisoner  is  not  in  execution,  until  a  writ  of  execution  against  the  body  has  been  is- 
■nod  and  delivered  to  the  sheriff,  as  the  English  practice  of  charging  the  debt  in  execution 
wttboat  the  issuing  of  a  co.  $a,  has  never  been  adopted  in  the  Slate  of  New  Yoik.  Debt 
thercibra  will  not  lie  for  the  escape  of  a  prisoner  who  has  been  surrendered  by  his  bail, 
be  not  being  in  execution  by  virtue  of  the  surrender.  Van  Slyck  v.  Hogcboom,  6  Johns. 
Rep.  970.  In  the  action  of  debt  for  an  escape,  interest  is  not  recoverable,  Rawson  v. 
Dole,  nbi  sup.  {  In  Pennsylvania,  each  sheriff  enters  into  a  recognizance,  and  becomes 
boQiid  with  at  least  two  sureties  in  an  obligation,  conditioned  for  the  faithful  performance 
€f  official  conduct.  It  has  been  held  in  a  suit  upon  such  recognizance,  against  a  sheriff 
ftnd  bis  sareties,  for  suffering  a  person  in  execution  to  escape,  that  the  defendant  could  not 
Ipve  evidence  of  the  insolvency  of  such  person.  Wolverton  v.  Comm.,  8  Serge.  &  Rawle, 
973. }  In  debt  against  sheriff  for  an  escape  of  a  prisoner  arrested  upon  attachment 
ibr  Doi  paying  C08ts,an  averment  in  the  declaration  that  the  sheriff  arrested  the  party  and' 
bad  and  detained  him  in  custody  in  execution,  &c.  is  equivalent  to  an  averment  that  he  was 
eommitted  to  jail.  Ames  et  91I.  v.  Webbers,  8  Wend.  K.  545.  Debt  for  an  escape  against 
m  aboriiT  lies  oiily  where  the  escape  is  from  imprisonment  on  an  execution  issued  from  a 
ooon  of  record.  It  is  in  the  nature  of  a  penalty  against  the  sheriff  for  negligence.  Brown 
V.  Genung,  1  Wand.  R.  115. 


^IdO  OF   THfi   FORMS    OF    AC  I  IONS. 

t.  ON  TRc  near  the  phLtntifT's  land,  so  that  water  afterwards  ran  thereon,  or  for  causing 
water  to  run  from  the  defendant's  *}and  to  that  of  the  plaintifir(<7) ;  cr  where 
(he  plaiotifiT's  property  is  only  in  reversion  (r),  and  not  in  possession,  the  tto 
lion  should  be  in  case  ;  and  it  has  been  conaidf  red  that  case  and  not  trespass 
is  the  proper  remedy  for  continuing  holdfasts  in  the  plaintiff's  wall  after  he 
had  recovered  in  trespass  for  the  original  driving  («).  It  appears,  however*  as 
already  remarked,  that  the  injury  is  sometimes  considered  to  be  immediate, 
if  it  be  the  natural  and  inevitable  consequence  of  the  act  done  ;  as  if  the  de* 
fendant's  servant  by  his  order  place  rubbish  so  near  the  plaintiff's  wall  that 
some  of  it  must  naturally,  or  in  all  probability,  roll  against  tiie  wall,  and  it  9ta*- 
cordingly  does  so  (/).  Case  is  the  proper  remedy  for  obstructing  Kght  or  air 
through  ancient  windows  by  an  erection  on  the  adjoining  land ;  and  such 
action  may  be  brought,  in  the  name  of  the  tenant  in  possession,  or  of  the  peiw 
son  entitled  to  the  immediate  reversion,  though  the  averments  in  the  declanu 
tion  necessarily  differ  in  the  latter  case.  So  it  lies  for  any  other  nuisanee 
to  houses  or  lands  in  possession,  and  for  injuries  to  water-couraes  where  die 
plaintiff  is  not  the  owner  of  the  soil,  but  is  merely  entitled  to  the  use  of  the 
water  («). 

Waate  is  either  commissive,  that  is,  wilful,  or  permissive,  that  is,  a  neglect 
^  to  repair,  whereby  dilapidations  occur.  An  action  upon  the  case  in  the  nature 
of  waste,  to  the  injury  of  the  reversion,  is  certainly  maintainable  for  cotmnis" 
•toe  waste  by  a  reversioner  against  his  tenant  (343),  or  a  stranger  (x) (344). 
And  where  the  lessee  even  covenants  not  to  do  waste,  the  lessor  has  his  elec- 
tion to  bring  either  an  action  on  the  case,  or  of  covenant,  against  the  lessee 
for  wilful  waste  done  by  him  during  the  term.  As  where  a  lease  was  made 
for  twenty-one  years,  in  which  the  lessee  covenanted  to  yield  up  the  premises 
repaired  at  the  end  of  the  term,  the  lessee  during  the  term  committed  wilful 
waste,  and  at  the  expiration  thereof  delivered  up  the  premises  to  the  lessor  ia 
a  ruinous  condition ;  afterwards  the  lessor  brought  an  action  on  the  case 
against  the  tenant  for  waste  committed  by  him  during  the  term,  and  it  being 

[  *161  ]  objected  at  the  trial  that  the  ^plaintiff  ought  to  have  brought  an  action  of 
covenant,  and  not  on  the  case,  a  verdict  was  found  for  the  plaintiff  subject  to 
(hat  point ;  but  the  Court  of  Common  Pleas  was  clearly  of  opinion  that  an 
action  on  the  case  was  maintainable  as  well  as  covenant ;  and  the  C.  J.  said 
tenant  for  years  commits  waste,  and  delivers  up  the  place  wasted  to  the  land- 


u 


(9)  JInte,    145 ;    Sir.    634,    6.15  ;     Lord  (x)  1  Saund.  323  b ;  2  Sound.  259  b.     If 

Raym.  1399 ;  2  Burr.  1114;  Fortesc.  2 1 8.  trees  be  excepted  from  a  demise,  vfatte  can- 

(r)  Com.  Dig*  Action,  Case,  Nuisance,  B.  not  be  committed  in  culling  them  down,  8 

(«)  I  Stark.  1^2.  East,  190.     The  in)ury  would  be  a  Irejpost. 

(0  9  B.  &  C.  591  ;  4  M.  &  R.  500,  S.  C.  The  ttntmVs  remedy  against  a  stranger  ia 

(u)  2  B.  &  C.  910  ;  4  D.  &  R.  583,  S.C. ;  trespass,  id. ;  1  Taunt.  194. 
6  Price,  1  ;  see  7  Moore,  345. 

(343)  So  an  action  on  the  case  lies  in  favor  of  a  landlord  against  any  person  who  so 
wrongfully  and  maliciously  disturbs  his  tenants  that  they  abandon  his  premises,  and  the 
landlord  thereby  loses  his  rent.     Aidridge  v.  Stuyvesant,  1  Hall's  Rep.  210. 

(344)  Occupier  of  one  of  two  houses  built  nearly  at  the  same  lime,  and  purchased  of  the 
same  proprietor,  may  maintain  a  special  action  on  the  case,  against  the  tenant  of  the  other, 
f>r  obstructing  his  window  lights  by  adding  to  his  own  building,  however  short  the  pre- 
riotts  period  of  enjoymeniby  the  plaintiff;  on  the  principle,  that  where  a  man  sells  a  house, 
he  shall  not  afterwards  be  permitted  to  disturb  the  rights  that  appertain  to  it,  and  what  the 
original  owner  could  not  have  done,  neither  could  his  lessee  do*  Complon  v.  Richards,  1 
Price's  Ezch.  Rep.  27. 


1.    on    THC   CA8£«  101 

lordf  htd  there  been  oo  dee^  of  coveiiaatt  an  action  of  wastet  or  case  in  tiie  l  on  tbs 
aature  of  waste,  would  have  Iain.  Because  the  landlord  by  the  special  cove*  ^^** 
Aaot  acquires  a  new  remedy,  does  he  therefore  lone  his  old  i"  {y)  And  a 
landlord  may  sue  a  tenant  holding  over  by  aujjerance,  in  case  for  wilful 
waste  (jr).  It  was  held,  bei'ore  the  late  repealing  act,  that  a  reversioner 
might  sue  the  hundred  on  the  9  Geo.  1,  c.  22,  to  recover  damages  for  an 
injury  done  to  premises  maliciously  set  on  fire  (a). 

With  regard  to  permtmee  wa^e  there  seems  to  be  pome  difficulty.     It  is 
laid  down  by  great  authority  (6),  that  the  statute  of  Gloucester  (c),  (which  ex* 
tended  the  ancient  law  of  waste  by  the  writ  of  waste)  applies  to  permiwivt 
waste  by  a  tenant  from  year  to  year.  In  Gib&on  v.  JVeiU  {d)  it  was  held,  that 
ease  ibr  permissive  waste  is  not  sustainable  against  a  yearly  tenant ;  and  in 
Htme  V.  £embaw  (e)  it  was  decided,  that  case  for  such  waste  doei  not  lie 
againet  a  tenant  for  a  term  of  years  holding  upon  a  lease,  which  does  not  cod* 
tain  a  covenant  to  repair.     In  a  subsequent  case,  Jone$  v.  Hill  (/),  it  was  de^ 
tarmiaed  that  an  action  upon  (he  case  in  the  nature  of  waste  cannot  be  sup* 
ported  against  the  assignee  of  a  lease,  in  which  the  lessee  bad  covenanted 
^  from  time  to  time,  and  at  all  times  during  the  term,  when  need  should  re. 
quire,  sufficiently  to  repair  the  premises  with  all  necessary  reparations,  and  to 
yield  up  the  same  so  well  repaired  at  the  end  of  the  term,  in  as  good  condOdon 
as  ^e  same  sbduld  be  in  when  finished  under  ikt  direction  of  J.  JVL"     Upon 
a  breach  that  the  defendant  suffered  the  premises  to  become  and  be  in  decay 
and  ruinous  during  a  large  part  of  the  term,  and  after  the  term  wTongfully 
yielded  them  up  in  much  worse  order  and  condition  than  when  the  same  were 
finished  onder  the  direction  of  J.  M. ;  the  Court  did  not  decide  that  an  action 
flpon  the  case  was  not  maintainable  for  permissive  *  waste  but  only  that  it  waa  f  *\t2  ] 
inpossxbJe  it  should  be  V)€i9ie  merely  to  omit  to  put  the  premises  into  such  re- 
pair as  A.  B.  had  put  them  into  (g) ;  in  other  words,  the  peculiar  terms  of  the 
covenant  were  such,  that  a  breach  of  them  could  not  be  considered  so  far 
within  the  technical  doctrine  of  wasie^  as  to  justify  an  action  upon  the  casct 
and  therefore  covenant  should  have  been  the  form  of  action.     It  has  been 
lately  decided,  that  if  a  lessee  assign  the  term  to  another  by  deed^oU^  *'  eub* 
ject  to  the  performance  of  the  covenants  in  the  lease,"  the  lessee  may  main- 
tain case  against  the  assignee  for  a  breach  of  covenant  in  the  lease  committed 
afler  the  assignment,  per  quod  the  lessee  was  damnified  (A).     Assumpsit  is 
the  usual  form  of  action  against  a  tenant  not  holding  by  deed,  upon  his  im- 
plied for  express)  promise  to  cultivate  a  farm  according  to  the  rules  of  good 
husbandry,  and  to  use  the  premises  in  a  tenant-like  manner  (t). 

Case  may  be  maintained  upon  the  custom  of  the  realm  against  the  personal 
representatives  of  a  rector,  &c.   at  the  suit  of  the  successor,  for  dilapida- 

(y)  8   Bla.     Rep.     DM  ;    Kenlyside    v.  (/)  7  Taunt.  392;   1  Moore,  lOD,  S.  C. 

Thornlon,  8  8aund.  252  a,  b,  note.  In  the  latter  report  the  marginal  note  seems 

(z)  Tabart  v.  Tipper,  I  Can>pb.  350.  to  be  too  genernl. 

(a)  9  B.  &  C.  134  ;  4  M.  &  K.  ISO,  S.  C.  (g)  Ptr  Lord  Tenterdcn,  5  B.  &  C  603  • 

(6)    I   Saand.   323  b,  n.  7,  cites   2  Inst.  8  D.  &  R.  375,  S.  C.                              '         ' 

SOS ;  Co.  Lit.  54  b.    Sre  bow&ver  tba  Aote  (A)  5  B.  &.  C.  58d  ;  8  D.  &  R.  368,  8.  C»' 

iqGo.  Lit.  15th  edit,  citing  Dyer,  19b.  ante,  136.                                                         ' 

(c)  6Edw.  1,  c.  5.  (j)  See  the   pwcedcnt  and    notes.  msL 

\d)  1  New  Rep.  290.  vol.  ii.  '  ^^ 

(i)  4  Taunt.  7*4.         , 


lot  OF  THlfi  FORMS   OF  ACTIONS. 

I.  OH  TBI  Uons  (j) ;  and  it  lies  for  not  repairing  fences,  whereby  the  platotiflfs  cattle 
escaped  from  his  land,  or  the  cattle  of  the  defendant  got  into  the  land  of  die 
plaintiflr(ik) ;  or  wherebj  the  cattle  in  the  plaintiff's  possession  escaped  and 
fell  into  a  pit  and  were  killed  (/) ;  or  a  hay-stack  in  the  defendant's  close  fell 
on  and  killed  plaintiff's  horses  (m).  For  the  escape  of  the  defendant's  cattle 
into  the  plaintiff's  close  the  plaintiff  might  support  trespastf  or  distrain  the 
cattle  damage  feasant  (345)*  • 

We  may  remember  that  trespass  cannot  in  general  be  supported  where  the 
matter  affected  is  not  substantial,  or  the  estate  therein  is  incorporeaHn)* 
Case  therefore  is  the  proper  remedy  for  disturbance  of  common  of  pastare, 
turbary,  or  estovers  (o).  If  the  plaintiff^s  cattle  be  chased  off  the  common, 
trespass  may  be  supported  for  such  chasing ;  and  that  form  of  action  may  in 
some  instances  be  advisable,  in  order  that  the  right  may  be  fully  stated  on  the 
record*  So  case  is  the  proper  form  of  action  for  obstructing  a  private 
way  (p),  or  a  public  way,  per  quod  the  plaintiff  was  delayed  on  his  journey* 
and  obliged  to  take  a  more  circuitous  rout  (9),  or  sustained  some  other  spe- 
cial damage.     So  case  is  the  proper  remedy  for  disturbing  a  party  in  the 

[  *16d  ]  possession  of  a  pew  in  *a  church ;  but  no  action  for  such  disturbance  can 
be  maintained  unless  the  pew  were  annexed  to  a  house  in  the  parish  (r). 
Perhaps  trespass  may  be  sustained  if  the  pew  to  which  the  plaintiff  is  entitled 
as  appurtenant  to  his  messuage  be  broken  («)(346) ;  and  that  form  of  action 
may  be  adopted  by  the  erector  of  a  tombstone  against  a  person  who  wrong- 
fully removes  it  from  the  church-yard,  and  erases  the  inscription  (/)• 

Case  is  in  general  the  remedy  for  disturbing  a  party  in  the  enjoyment  of 
an  etuement  (te),  and  it  may  be  maintained  in  that  instance,  although  the  right 
to  the  easement  were  conferred  by  a  written  agreement,  which  is  stated  in  the 
declaration,  and  which  stipulates  for  the  enjoyment  of  the  easement  (2).  It 
lies  for  disturbance,  obstruction,  or  other  injuries,  to  offices,  franchises,  ferries^ 
markets,  or  tolls,  or  for  not  grinding  at  an  ancient  mill,  &c.  (i/)«  And  it  may 
be  maintained  for  disturbing  and  injuring  the  right  to,  and  enjoyment  of^  an 
ancient  decoy  (x) ;  but  no  action  is  sustainable  for  frightening  away  game 
from  a  preserve  (  not  being  a  franchise),  or  for  disturbing  a  rookery  (a). 

(j)  Mte,  104.  («)  See  9  Rol.  R.   140;   Palm.  4G;  per 

{k)  1  Salk.  335  ;  pout,  vol.  ii.  Best,  C.  J.,  3  Bing.  137,  138. 

(0  Rooth  V.  Wilson,  1    8.  &   Aid.  59;  8  (()  3  Binf.  136. 

Younge  &  Jerv,  391.  (t*)  5  B.  &  A.  361 ;  5  B.  &  C.  221  ;  7  D. 

(m)  2  Younge  &  Jerv.  391.  &  R.  783,  S.  C. ;  8  B.  &  C.  288,  294,  295  ; 

(n)  w9ri<e,  150.  3  M.  &  R.  318.     An  easement  can  be  grant- 

(0)  Com.  Dig.  Action,  Case,  Disturbance,  ed  by  deed  only,  id, 

A.  1.     If  inclosed  uninterruptedly  more  than  (ar)  3  Wils.  348  ;  6  B.  &  C.  273  ;  9  D.  «c 

twenty  years  case  will  not  lie,  and  the  rem-  R.  265,  S.  C. ;  ante,  144,  145. 

cdy  is  by  eatize  of  common.    2  Taunt.  1 56,  (y)  See  Com.  Dig.  Action,  Case,  Disturb- 

160;  see  2  B.  &  C.  918;  4   D.  &  R.  572,  ance,  and  Action,  Case,  Nuisance ;  6  M.  & 

8.  C. ;  7  id,  346  ;  9  D.  &  R.  897,  S.  C.  Sel.  69.    See  mony  instances  of  actionable 

(j»)  Com.  Dig.    Action,  Case,    Disturb-  obstruction  or  d'sturbance  of  a  party  in  the 

ance,  A.  2.  exercise  of  a  right  put  by  Holt,  C.  J.|  11 

(9)  9  Moore,  489.  East,  576,  note. 

(r)  5  B.  &  A.  356  ;  8  B.  &  C.  294  ;  2  M.  (t)   11  East,  571  ;  2  Caropb.  258. 

fc  R.  332,  S.  C.  (a)  4  D.  &  R.  518. 

(345)  Vide  ProYost,  &e.  of  Clu<en*B  College  v.  Hallett,  14  East's  Rep.  489.  ante,  60,  n. 
109.  So,  it  liM  Bfainst  the  assignee  of  a  lessee.  Short  v.  Wilflon  and  others,  13  Joliai. 
Rep.  33.    2  Sauna.  252.  a.  e. 

(346)  But  not  for  permissive  waste.    Gibson  9,  Wells,  1  New  Rep.  290. 


!•    ON   THE    CASG.  163 

An  action  on  the  case  is  frequently  given  by  the  express  prorision  of  some  »•  os  run 
9tahUe  to  a  party  aggrieved  (6) ;  and  it  has  even  been  decided  that  where  a      ^^"' 
navigation  act  empowered  the  company  to  sue  for  calls,  &c,  by  action  of  debt    On  a  lU- 
or  on  the  cafe,  that  an  action  on  the  case  in  tort  might  be  supported,  though  '"'*• 
the  defendant  were  thereby  deprived  of  the  means  of  availing  himself  of  a  set- 
off (c),     "Whenever  a  statute  prohibits  an  injury  to  an  individual,  or  enacts 
that  he  shall  recover  a  penalty  or  damages  for  such  injury,  though  the  statute 
be  sflent  as  to  the  form  of  the  remedy,  this  action,  or  in  some  instances  an 
action  of  debt  (d),  may  be  supported  (c) ;  as  on  the  ^statute  (/)  at  the  suit    [  *164  ] 
of  a  landlord  against  a  sheriff,  for  taking  goods  under  an  execution,  without 
pajring  a  year's  renl(g);  and  on  the  statute  of  Winton(^)  at  the  suit  of  a 
party  robbed  against  the  hundred ;  or  upon  the  Black  Act,  or  the  Riot  Act(f) ; 
or  on  different  statutes  relative  to  irregularities  in  making  or  disposing  of  a 
distress  (X:),  &c.     In  these  and  other  instances  case  may  be  supported  by  im- 
plication ;  and  if  a  statute  give  a  remedy  in  the  affirmative,  without  a  nega- 
tive expressed  or  implied,  for  a  matter  which  was  actionable  by  the  common 
law,  the  party  may  sue  at  common  law,  as  well  as  upon  the  statute  (i)  (347). 
But  in  some  instances  the  statute  prescribes  a  particular  remedy,'  in  confer- 
ring a  new  right,  or  creating  a  liability ;  and  in  that  case  the  remedy  pointed 
out,  and  no  other,  can  be  pursued  (m).     In  many  cases  the  common  law 
remedy  is  altered  by  a  statute.     Thus  the  43  Geo.  3,  c.  141,  enacts,  that  in 
all  actions  against  any  justice  of  the   peace  for  any  conviction,   &c.  whi<5h 
may  have  been  quashed,  or  for  any  matter  done  by  him  for  carrying  it  into  ef> 
feet,  the  plaintiff  shall  not  recover  more  than  the  sum  levied  under  the  con- 
vicdon,  and  2d.  .damages,  unless  it  be  expressly  alleged  in  the  declaration, 
which  shall  be  in   an  action  on  the  ccae  anly^  that  such  acts  were   done  ma- 
liciously, and  without  any  reasonable  cause  (n).     We  have  seen  that  a  com-> 
mon  informer  cannot  sue  unless  an  action  be  expressly  given  to  him  (o). 

The  judgment  of  Lord  £llenborougb,  C.  J.,  in  the  case  of  Chvett  y.  Rod'  Of  the  ad- 
nidge  {p)  explains  the  advantages  arising  in  many  instances  from  the  adop-  vantagw 
tion  of  the  action  on  the  case,  in  preference  to  the  action  of  assumpsit ;  viz.  ^on    in^ 
*'  there  is  no  inconvenience  in  suffering  the  party  to  allege  his  gravamen  as  a  refereDce 
breach  of  duty  arising  out  of  an  employment  for  hire,  and  to  consider  that  ^  ^^•'•• 
breach  of  duty  as  tortious  negligence,  instead  of  considering  the  same  cir- 
cnmstances  as  forming  a  breach  of  promise  implied  from  the  same  considera- 
tion of  hire.     By  allowing  it  to  be  considered  in  either  way,  according  as  the 
^neglect  of  duty  or  the  breach  of  promise  is  relied  upon  as  the  mjury,  a  mul-  [  *l^^  ] 

(6)  Com.  Dig.  Action  upon  Statute,  A.  (i)  9  G«o.  I,    e.  83,  i.  7;    3   East,  400, 

F.  and  Pleader,  IF.  s.  1  to  8,  s.  30.  457.    Against  the  parish,  1 1  East,  352,  &c. 

(c)  7  T.  R.  36.  Against  the  hundred,  12  East,  244 ;  see  57 

''d  )  Jinte,  127.  Geo.  3,  e.  12 ;    7  ft  8  Geo.  4^  c.  31 ;   3  Geo. 

(s)  Suj^a,  note  (9) ;   10  Co.  75  b ;  2  Inst.  4,  c.  33. 

486 ;  2  Salk.  451  ;  6  Mod.  26.  (k)  ^nti,  158. 

(/)  8  Ann  c.  14.  (I)  Com.  Dig.  Action  upon  Statute,  0. 

(z)  DougL  665  ;  see  3  B.  &  A.  440,  645  ;  (m)  See  ante,  127. 

7  fVice,  566,  690.  (n)  See  12  East,  67. 

(A)  13  Edw.  1,  St  2.  c.  1,  2;    2  Saund.  (0)  J§nU,  127. 

374,  375 ;  Com.  Dig.  Pleader,  2,  s.  I.  (p)  3  East,  70. 

(S47)  little  o.  Lathrop,  6  Greenl.  Rep.  356 ;  where  the  law  in  relation  to  feneing 
•gaiBst  cattle  is  laid  down. 
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ON  THK  tipiieity  of  actioDS  18  avolded ;  and  the  plaintiiT,  according  as  the  convenienoe 
of  his  case  requires,  frames  his  principal  count  in  such  a  manner,  as  ei^er 
to  join  a  count  in  trover  there%vith,  if  he  have  another  cause  of  action  other 
than  the  action  of  assumpsit,  or  to  join  with  the  assumpsit  the  com- 
mon counts,  if  he  have  another  cause  of  action  to  which  they  are  ap- 
plicable.^' Other  advantages  may  also  sometimes  ensue  from  the  adoption  of 
case  instead  of  assumpsit,  viz.  that  in  the  former  action  the  defendant  cannot 
always  plead  in  abatement  the  nonjoinder  of  other  parties  as  defendants  {q)  ; 
and  the  plaintiff  in  case  will  in  general  be  entitled  to  a  verdict  if  he  prove  one 
of  several  defendants  to  be  liable,  whereas  a  different  rule  prevails  in  an  ac- 
tion of  assumpsit  (r).  If  a  party  has  obtained  goods  upon  a  fraudulent  con- 
tract, whereby  credit  was  to  be  allowed,  he  should  be  sued  in  case,  at  least 
before  the  expiration  of  the  credit,  as  assumpsit  cannot  be  maintained  during 
its  currency  («).  So.if  a  set-off  be  apprehended  (0«  or  the  defendant's  cer- 
tificate would  be  pleadable  in  bar  (u)  to  an  action  of  assumpsit,  it  would  in 
some  cases  be  most  advisable,  if  possible,  to  avoid  \U  by  suing  in  case.  And 
again,  where  there  has  been  a  fraud,  and  it  is  supposed  that  the  statute  of  limi- 
tations will  be  set  up  as  a  defence,  an  action  for  the  fraud  is  perhaps  prefera- 
ble to  an  action  of  assumpsit ;  as  there  is  reason  to  contend  that  the  statute 
only  begins  to  run  from  the  time  the  fraud  is  discovered  (x)  ;  and  on  account 
of  costs,  case  is  frequently  preferable  to  trespass,  as  in  the  former  action  the 
plaintiff  is  entitled  to  full  costs  though  he  recover  less  than  40«.  damages, 
whereas  in  some  actions  of  trespass  for  assault  and  battery^  or  trespass  to 
land,  if  the  damages  be  under  40s.  the  plaintiff  is  not  entitled  to  full  costs  (y). 

On  the  other  hand,  there  were  some  diactdnantages  attending  the  action  od 
the  case,'  on  account  of  the  generality  of  the  pleadings,  and  of  the  circumstance 
of  die  general  issue  being  the  usual  plea,  which  put  the  plaintiff  on  proof  of 
the  whole  of  the  allegations  in  his  declaration,. and  left  the  defendant  at  liberty 
to  avail  himself  of  any  matter  of  defence  at  the  trial,  without  apprizing  the 
[  *166  }  plaintiff  by  his  plea  of  the  ^circumstances  on  which  it  is  founded.  But  this 
objection  was  removed  by  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  5,  which  now  com- 
pels a'defendant  to  plead  specially  almost  every  description  of  defence.'l' 

When  cattle  of  the  defendant  have  trespassed  in  the  plaintiff's  land,  in 
consequence  of  the  defendant's  neglect  to  repair  his  fences,  the  plaintiff  bad 
an  election  to  proceed  in  case  or  in  trespass  {z) ;  or  to  distrain,  if  the  real 
damage  exceed  40«.  or  the  circumstances  be  of  such  a  nature  that  a  verdict 
ibr  that  amount  may  be  anticipated,  so  as  to  carry  full  costs,  an  action  of  tres- 
pass may  be  advisable  in  preference  to  an  action  on  the  case,  in  order  that  &e 
trial  may  be  upon  some  particular  point  in  issue  (a),  still  narrowing  the  evi- 
dence more  than  in  the  action  on  the  case.  It  is  not  advisable  to  distrain 
where  the  title  to  the  hcus  in  quo  is  doubtful,  but  the  party  should  proceed  by 
action  of  trespass,  or  on  the  case  (6),  and  the  same  observations  apply  where 
a  ri^t  of  common  is  in  dispute  (c). 


Its  disad- 
vantages. 


Iq)  Jinie,  99. 

[r)  See  onUy  50,  99. 

[t)  9  B.  &  C.  69. 

(0  j9ft(«,  113. 

(tt)  wfhf^ei,  as,  IIS. 

(«)  4  Moora,  608 ;    S  B.  &  B.  73,  S.  C; 


3  D.  &  R.  322,  S.  C. ;    see  8  B.  &  C.  149, 
259;  3B.  &A.  626. 

(y)  6  T.  R.  129. 

(z)  1  Salk.  335. 

(a)  2  Satind.  284  d. 

\b)  1  Saund.  S46  e,  n.  2. 

[cS  Id. 


""^^ 


tiSee  American  Edlter*!  Prtfkce. 
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The  d$ekuraUmi  in  an  action  oa  the  case  ought  not  in  general  to  atate  the  >•  e»  jum 
ii^aiy  to  have  been  coounitted  vi  et  armU^  nor  should  it  conclude  amira  pa-      ^ff^' 
cem  {d) ;  in  which  respects  it  principally  differs  from  the  declaration  in  trespass.  Th«plMd- 
In  otlier  points  the  form  of  the  declaration  depends  on  the  particular  circum-  ^^ral 
stances  on  which  the  action  is  founded,  and  consequently  there  is  greater  &e. 
variety  in  this   than  any  other  form  of  action.     The  leading  rules  will  be 
stated  when  wo  inquire  into  the  form  of  the  declaration  in  general.     It  is  open 
to  this  commendation  that  the  statements  are  not  fictitious  as  in  trover,  and 
that  it  truly  and  specifically  discloses  the  grounds  upon  which  the  action  is 
founded.    The  pUa  in  this  action  until  recently  was  principally  the  general 
iasue*  not  guilty  ;  and  under  it  (except  in  an  action  for  slander,  and  a  few 
other  instances)  (e),  any  matter  might  be  given  in  evidence,  but  the  statute 
of  limitations.  But  since  the  pleading  rules,  H.  T.  4  W.  4,1  the  general  issue 
oiily  puts  in  issue  the  wrongful  act,  and  not  the  right  (/),  and  most  grounds 
of  defence  must  be  pleaded  specially.     The  judgment  is,  that  the  plaintiff  do 
recover  a  sum  of  money  ascertained  by  a  jury,  for  his  damages  sustained  by 
tlie  committing  of  the  grievances  complained  of,  and  full  cosU  of  suit ;  to 
whidh  the  plaintiff  is  entitled,  although  be  recover  a  verdict  for  less  than  40«. 
damages  (g)  ;  unless  the  judge  certify  under  the  statute  {k)  ;  a  circumstaiice 
which  we  have  already  observed  frequently  renders  this  action  preferable  to 
that  of  trespass. 


*n.  TROVER.  ^^j^^^ 

Hie  action  of  trover  or  conversion  was,  in  its  origin,  an  action  of  trespass 
OQ  the  case  for  the  recovery  of  damages  against  a  persen  who  had  found  ii<  trotkk* 
goods,  and  refused  to  deliver  them  on  demand  to  the  owner,  but  convertei^  Q^jj]^ 
them  to  his  own  use ;  from  which  \9ord  finding  {trouver)  the  remedy  is  called  obsenra- 
ao  action  of  trover.     The  circumstance  of  the  defendant  not  being  at  liberty  ^^"^^ 
to  wage  his  law  in  this  action,  add  the  less  degree  of  certainty  requisite  in 
describing  the  goods,  gave  it  so  considerable  an  advantage  over  the  action 
of  detinue,  (which,  before  the  late  enactment,  was  subject  to  the  defence  of 
law  wager),  that  by  a  fiction  of  law  actions  of  trover  were  at  length  permitted 
to  be  brought  against  any  person  who  had  in  his  posse-ssion,  by  any  means 
whatever,  the  personal  property  of  another,  and  sold  or  used  the  same  without 
the  c^mseot  of  the  owner,  or  refused  to  deliver  the  same  when  demanded. 
The  injury  lies  in  the  conversion  and  deprivation  of  the  plaintiff's  property, 
which  is  the  gist  of  the  action,  and  the  statement  of  the  finding  or  trover  is 
now  immaterial,  and  not  traversable  («) ;  and  the  fact  of  the  conversion  does 
not  necessarily  import  an  acquisition  of  property  in  the  defendant  {k).    It  is 

(4  Com.  Dig.  Action  on  Case,  C.  3, 4,  A.  wtthsUnding  th«  action  be  brought  under 

(•}  I  Sband.  130,  note  1 ;  Willes,  SO.  the  1 1  Geo.  S,  c  19,  t.  19,  by  which  it  it 

(/)  Frankum   v.    Earl  of  Falmouth,   1  enacted,  that  in  case  plaintiff  obuin  a  rer- 

Harriaon,  1 ;  6  Car.  fc  P.  529 ;  Bosanquet's  diet,  he  shall  be  entitled  to  full  costs,  5  B.  fc 

ftnlcs.  Aid.  796  ;  1  D.  &  R.  41S,  S.  C. 

Cg)  6  T.  R.  189 ;  Tidd,  9lh  ed.  985.  (i)  3  Bla.  Com.   162,  153 ;    1  New  Rep. 

(*)  43  Bliz.  c.  6 ;  Tidd,  952,  953,  9th  ed.  140  ;  Bui.  N.  P.  38 ;  3  Wils.  336. 

This  statute  depriyes  pUuntiffof  costs,  not-  ^k)  3  B.  flt  Aid.  687. 

t  See  Ameriean  Editor's  Preface. 


/ 


167  OF  THE  FORMS  OF  ACTIONS. 

ft.  TftOTBR.  an  action  for  the  recovery  of  damages  to  the  extent  of  the  value  of  the  thing 
converted  (i).  The  object  and  result  of  the  suit  are  not  the  recovery  of  ihe 
thing  itself,  which  can  only  be  recovered  by  action  of  detinue  or  reple* 
vin  (m).  Lord  Mansfield  thus  defined  this  action  (n) :  '*In  form  it  (t.  e.  ttia 
trover)  is  a  fiction ;  in  substance  it  is  a  remedy  to  recover  the  value  of  personal 
chattels  wrongfully  converted  by  another  to  his  own  use ;  the  form  supposes 
that  the  defendant  might  have  come  lawfully  by  it,  and  if  he  did  not,  yet  by 
bringing  this  action  the  plaintiff*  waives  the  trespass ;  no  damages  are  re* 
coverable  for  the  act  of  taking ;  all  must  be  for  the  act  of  converting.  This 
is  the  tort  or  malejicium^  and  to  entitle  the  plaintiff*  to  recover,  two  things  are 
necessary :  l9^  property  in  the  plaintiff;  2dly^  a  wrongful  conversion  by  the 
defendant."  We  will  consider  this  action  with  reference,  1st,  to  the  thing  am^ 
r  *168  ]  vsrUd ;  2d]y,  the  plaintiff's  right  of  property  ^therein  ;  and  3dly,  the  nature 
of  the  injury^  and  by  whom  committed. 

IsU  The        This  action  is  confined  to  the  conversion  of  goods  or  personal  chattels. 

affeSed^  It  does  not  lie  for  fixtures  eo  nomine ;  nor  for  injuries  to  land  or  other  real 
property,  even  by  a  severance  of  a  part  of  what  properly  belongs  to  the  free- 
hold (348),  unless  (here  has  also  been  an  asportation  ;  but  the  form  of  action  in 
these  cases  should  be  trespas  (o),  (or  case  where  the  interest  in  the  property  is  in 
reversion)  (p).  An  incoming  tenant,  though  entitled  to  the  growing  crops, 
cannot  support  trover  against  the  outgoing  tenant  for  taking  them  away,  nor  is 
that  form  of  action  proper  to  try  a  right  to  land  (9).  But  if  after  the  sever- 
ance from  the  freehold,  as  in  the  case  of  trees  or  fixtures^  or  earthy  the  proper- 
ty severed  be  taken  away ;  or  if  coals  dug  in  a  pit  be  aflerwards  thrown  out,  tro- 
ver may  be  supported  (r).  So  if  a  tenant,  during  his  tenancy,  remove  a  dung- 
heap,  and  at  the  time  of  so  doing  dig  into  and  remove  virgin  soil  that  is  be- 
neath it,  the  landlord  may  maintain  either  trespass  de  bonis  asportatis  or  iroter., 
for  the  removal  of  the  virgin  soil  (9)  (349).     It  lies  for  an  unstamped  agree- 

{I)  See  3  Campb.  477  ;  1  C.  &  P.  626.  (p)  ^nte,  153,  159. 

(m)  3  B.  &  Aid.  687  J    Willes,   120;  2        (9)  16  East,   77,  79;  1  Price,  53.    But 

Stark.  Rep.  288.  where  certain  parts  of  a  machine  had  been 

(n)  1  Burr.  31  ;  1  Bla.  Rep.  67,  68  ;  and  put  up  by  the  tenant  during  his  term,  and 

Me  1  M.  &  P.  556.  were  capable  of  being  removed  without  ei- 

(0)  Bac  Ab.  Trover,  B.;    2  B.  &  Aid.  ther  in  luring  the  other  parts  of  the  machine 

167.    But  troTer  lies  for  salt  pans,  though  or  the  building,  and  had  been  usually  valued 

fixed  in  the,  floor  of  a  building ;  and  when-  between  the  outgoing  and  incoming  tenant, 

tver  the  fixed  instrument,  engine  or  utensil  it  was  held,  that  these  were  the  goods  and 

was  an  accessory  to  a  matter  of  a  personal  chattels  of  the  outgoing  tenant,  for  which  ha 

nature,  it  is  eonaidered  as  personalty,  3  East,  might  maintain  trover,  2  B.  &  Md.  165.    A  a 

53,  54,  cites  1  Hen.  Bla.  259  ;  and  see  2  B.  to  removal  after  tenancy,  2  B.  &  C.  78,  79 ; 

fc  Aid.  165.    Fixtures  between  landlord  and  3  D.  &  R.  257,  258,  S.  C. 
tenant,  3  East,  28.    A  veranda,  2  Stark.        (r}  Com.  Di^c.  Biens,  R. ;  Bac.  Ab.  Tro- 

403.    Lime-kilns,  2  B.  &  C.  608.    Fixtures  ver,  B. ;  7  T.  R.  13  ;  Bui.  N.  P.  44. ;  4  B. 

as  between  the  vendor  and  vendee  of  a  &  Aid.  206.     When  a  landlord  has  no  right 

house,  2  B.  &  C.  76 ;    3  D.  &  R.  255,  S.  C.  to  recover  trees  he  wrongfully  cuts  down,  5 

Covenant  not  to  move  them,  1  TaunU  19 ;  B.  &  C.  897  ;  8  D.  &  R.  651,  S.  G. 
2  B.  &  C.  608 ;  4  D.  &  R.  62,  S.  C.  {$)  Higgon  v.  Mortimer,  6  Car.  fc  P.  6f6. 


(348)  See  Gay  v.  Baker,  17  Mass.  Rep.  435.  It  was  decided  in  that  case,  that  in  ao 
action  of  trespass  for  pulling  down  and  destroying  the  plaintiff's' pew  in  a  town  or  parish 
meeting-house,  the  defendant'  might  justify  under  the  authority  of  the  town  or  parish, 
which  haa  voted  to  alter  or  puU  down  and  rebuild  the  house.  Gay  «.  Baker,  17  Mass.  R. 
435. 

(349)  Ace.  Almy  e.  Harris,  5  Johns.  Rep.  175.  Farmers*  Tump.  Company  v.  Coven- 
try, 10  Johns.  Rep.  389.    Scidmore  v.  Smith,  13  Johns.  Rep.  322;    {  But  in  Psnnsylva- 
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tamxi  (0  ;  tuod  for  a  deed  relating  to  land  («) ;,  and  books  of  account  (x) ;  but  "•  vMT^a* 
in  these  instances  detinue  is  the  more  usual,  and  often  the  preferable  reme*  i^t^  xh, 
djT.    Where  goods  have  been  sold  or  money  has  been  paid  bj  a  debtor,  in  property 
contemplation  of  his  bankruptcy,  by  way  of  fraudulent  preference  to  his  credi- 
tor, it  may  be  safer  for  the  assignees  to  proceed  for  the  recovery  thereof  in 
trover,  rather  than  by  action  of  assumpsit  for  goods  sold  *by  the  bankrupt,  or  [  *169  ] 
money  had  and  received  to  his  use  ;  because,  by  adopting  the  latter  form  of 
action,  they  might  enable  the  defendant  to  avail  himself  of  his  original  debt  as 
a  set-off  (y)  ;  but  the  set-off  would  not  hold  against  a  count  for  goods  sold  by 
the  assignees  as  such,  or  money  had  and  received  to  their  use  as  assignees, 
after  the  bankruptcy  (z).     Trover  is  preferable  to  an  action  of  assumpsit, 
when  the  defendant  has  converted  the  produce  of  a  bill,  fcc.  and  has  become 
bankrupt,  and  obtained  his  certificate ;  because  to  the  former  action  the  cer- 
tificate  could  not  afford  a  defence  (a). 

The  general  rule  is  clear,  that  to  support  trover  the  plaintiff  must  have  the 
right  to  some  identical  or  specific  goods  (6) (850).     Trover  does  not  lie  for 
money  had  and  received  generally  (c) ;  but  it  may  be  maintained  for  so  many 
pieces  of  gold  or  silver,  though  not  in  a  bag  ;  because  damages,  and  not  the 
goods  or  articles  themselves  in  specie  are  the  object  of  the  suit  (d) ;  and  in 
that  case  the  plaintiff  can  only  redeem  himself  by  tendering  to  the  plaintiff 
the  same  specific  pieces  (e).     And  trover  lies  for  an  undivided  part  of  a  chal* 
tel,  as  three-fourths  of  a  ship  (/).    Although  a  contract  for  the  sale  of  goods 
be  complete  and  binding  under  the  Statute  against  Frauds,  yet  the  vendee  ac- 
quires no  property  in  them  which  can  enable  him  to  maintain  trover,  if  any 
material  acts  remain  to  be  done  before  the  delivery  to  ascertain  or  distinguish 
the  quantity  or  exact  amount  of  the  price  to  be  paid  by  the  purchaser.     Tfausi 
if  a  portion  of  an  entire  bulk  of  goods  be  sold,  and  be  not  in  its  nature  ascer- 
tainable without  weighing,  or  other  act  separating  and  distinguishing  it  fi-om 
the  rest;  as  in  the  case  of  the  sale  of  ten  out  of  twenty  tons  of  flax,  the 
same  being  in  mats  of  an  unequal  size  and  quantity  (g);  or  of  so  many  tons 
of  a  larger  quantity  of  oil  (^)  ;  or  of  bark  at  so  much  per  ton  (t) ;  the  vendee 

(I)  4  Taunt.  S63.  (lOVin.  Ab.   Action,  TroTar,  K. ;    Bac 

(u)  1  WiU.   106;  3T.  R.  708;  1  Bing.  Ab.  Trorer,  D.  Foreign  Coin,  4  Taunt.  t4. 

45 ;  7  Moore,  304,  S.  C.  («)  Per  Abbott,  C.  J.,  SB.k  Aid.  eS4;  1 

(t)  8  Stark.  R.  S87.    As  to  the  conver*  D.  &  R.  387,  S.  C. 

»ion  oifixturet,  see  Longstaff  v.  Meagoe,  4  (/)  4  Caropb.  872. 

Nev.  &  Man.  811.  (f )  8  M.  &  Sel.  397 ;   8  Campb.  840 ;  S 

(y)  4  T.  R.  811 ;  8  Hen.  Bla.  145  ;  Cul-  Taunt.  617 ;  4  Taunt  644. 

len,  201,  208 ;  see  16  East,  140  ;  3  M.  &  Sel.  (h)  5  Taunt.  1 76  ;   13  East,  682. 

199.  (0  6  B.  «t  C.  857  ;  8  D.  &  R.  693,  S.  C. ; 


(r)  See  10  East,  418 ;  16  Esst,  135.  6  B.  &  C.  388 ;  9  O.  &  R.  893,  a  C;  8  B.  Sb 

(«)  6  T.  R.  695  ;  7  Bin^.  63.  C.  877 ;  8  M.  &  R.  298,  8.0.;  9  B.  fc  C. 

ib)  5  B.  &  Aid.  654  ;  1  D.  &  R.  885,  S.  C.  145. 
(e)  5  B.  Sl  Aid.  658  ;  1  D.  &  R.  882,  8.  C. 


nia,bytlia  1 3th  sect,  of  the  Act  of  2 1st  March,  1806,  entitled,  *<An  Act  to  regulate 
Arbitrationa,"  (Purd.  Dig,  8.  4  Sm.  Laws,  332,)  it  is  provided  j  "  that  in  all  eases  where 
a  remedy  is  provided,  or  duty  enjoined,  or  any  thing  directed  to  be  done  by  any  Aei  or 
Acts  of  Assembly  of  this  Comtnimwealth,  tbe  directions  of  the  said  Acts  shall  be  strictly 
pursued,  and  no  penalty  shall  be  inflicted,  or  any  thing  done  agreeably  to  the  provisions 
of  the  commoD  law  in  such  casesi  further  than  shall  be  necessary  for  carrying  such  act  into 
effect  Brown  ▼.  The  Commonwealth,  3  Serg.  Ic  Rawle,  373.  Commonwealth  v.  Evans* 
]3ib.486.  f  ^  -» 

(350)  As  to  the  evideoee  by  whidi  a  party  will  be  estopped  to  say  he  has  not  the  spe- 
cifie  artides  he  has  sold,  see  Chapman  v.  Searle,  3  Pick.  Rep.  38. 
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II.TKOTBR*  coold  not  nMdntaki  trover  unlil  his  portioa  had  been  afcertaioed  and  set  aftit. 
l.~The     '^^  same  rule  bolds  in  the  case  of  a  contract  to  awnufacture  goodst  as  to 

property  build  a  *carriage,  &c  no  property  passes  in  the  goods  until  finished,  or  cob* 
sidered  and  treated  by  both  parties  as  finishedt  although  the  value  has  been 
paid  {k)*    In  these  cases  assumpsit  upon  the  contract  is  the  remedy. 

In  other  respects,  trover  in  general  lies  for  the  conversion  of  any  personal 
property  in  which  the  plaintiff  has  a  general  or  special  property  (I) ;  but  it  does 
not  lie  for  the  conversion  of  a  record^  because  a  record  is  not  private  prop- 
erty ;  but  it  may  be  supported  for  the  copy  of  a  record,  which  is  private 
property  (»i)(d51). 

Sdly.  The      Iq  older  to  support  this  action  the  plaintiff  must,  at  the  time  of  &e  conver* 

uitereet  '  aion  (0)9  have  had  a  complete  property ,  either  genenU  or  4p«cia/ (352),  in 

the  chattel ;  and  also  the  actual  possession  (353),  or  the  right  to  the  immediote 

posetseum  of  it  (o)(3M). 

ItL  Of  an      First*  It  may  be  premised  that  it  is  not  essential  to  die  support  of  this  ac- 

^^'"te     ^^j^  ii^l  ^^  absolute  ownership  and  special  property  or  interest  should  exist 

in  the         in  the  same  person :  either  will  suffice  to  support  this  action  ( p).    But  yve 

S^^*'        shall  presently  remark,  that  if  there  be  an  outstanding  special  property  in  an- 

etbert  the  general  owner  should  sue  in  case  for  the  injury  to  his  reversion,  not 

in  tiover  for  the  value  of  the  goods  (9). 

Without  an  absolute  or  special  property,  this  action  cannot  be  maintained. 
A  fighJt  q(  unmtdtafe  possession  before  or  at  the  time  of  the  conversion  is  es- 
sential (f  )•  Therefore,  as  we  have  seen,  trover  cannot  be  supported  by  a  par- 
ty in  a  suit  for  a  record  {s)m  Nor  can  a  tenant  in  tail,  expectant  on  the  deter- 
QMBation  of  an  estate  for  life,  without  impeachment  for  waste,  bring  trover  for 
tiflEiber  which  grew  upon  and  was  severed  from  the  estate,  for  the  tenant  for 

(k)  1  Taunt.  318 ;  5  BIng.  270 ;  see  7  B.  (o)  2  Saund.  47  a,  note  1  ;  ante,  151,  139  ; 

ft  C.S6;  9  D.  fc  R.  791,  S.  C.  Seiw.  N.  P.  Trover  ;    4  B.  &  C.  941 ;  7  D. 

(/)  For  what  it  lies  in  general,  tee  Com.  &  R.  407,  S.  C. 

Dig.  Action,  Case,  Trorer,  C. ;  Bac   Ab.  {ti)  Per  Lawrence,  J.,  7  T.  R.  398. 

Trover,  D.;  Vin.  Ab.  Action,  Trover,  K. ;  (q)  Po»t,  J  74 ;  unit,  150. 

Bnl.  N.  P.  32  to  49.  (r)  Bloxain  v,  Sanders,  4  Bar.  &  Ores. 

(m)  Hardr.  HI.  941 ;  7  D.  &  R.  407,  S.  C. 

(«)  2T.R.  750;  4  Bing.  106.  {s)  Supra;  Hard.  111. 


(351)  As  to  trover  for  the  title  deeds  of  an  estate,  bonds,  bills  of  exchange,  &c.,  see  Yea 
»,  Field,  2  Term  Rep.  1706.  Towie  v.  Lovett,  6  Mass.  Rep.  394.  Arnold  v.  Jeifreyson, 
8  Solk.  654.  Qoggesly  «.  Cuthbert,  2  New  Rep.  170.  Benjamin  v.  Bank  of  England,  3 
Campb.  417.  Mercer  «.  Jones,  Id.  477.  Todd  9.  Crookshanks,  3  Johns.  Rep.  432.  Mur. 
ray  v.  Burling,  10  Johns.  Rep.  172.    Clowes  v.  Haw  ley,  \i  Johns.  Rep.  484. 

(352)  {  Dillenhack  v,  Jerome,  7  Cow.  Rep.  294.  Odiorne  v,  Colley,  2  New  Hamp, 
Bep.  66.    Debow  v.  Colfax,  5  HalsL  Rep.  128.  \ 

when  on  a  eale  of  goods  the  property  'vests  in  the  purchaser  so  that  he  mav  maintain 
trover  against  the  vendor,  see  Selw.  N.  P.  1269,  1270.  2  Esp.  Dig.  40.  Owensou  9. 
Morse,  7  Term  Rep,  60.  Hanson  and  another  v.  Meyer,  6  East's  Rep.  614.  Whitehouse 
and  others  v.  Frost  and  others,  12  East's  Rep.  614.  Austen  «.  Craven,  4  Taunt.  644. 
IZwioger  v.  Samuda,  1  Moore's  Rep.  12.  7  Taunt.  265.  Chapman  «.  SearJe,  3  Piok. 
Hep.  38.  }  Farther  as  to  the  property  in  the  plaintiff  requisite  to  support  this  action,  see 
Hunter  V.  Riee,  15  East's  Rep.  100.  Heyi  «.  Burling,  1  Caines'  Rep.  14.  Hostler's 
Adm'rs  v.  Skull,  Taylor,  152.    Floyd  «.  Day,  3  Mass.  Rep.  403. 

(363)  Vide  Smith  v.  Plomer,  15  East's  Rep.  607. 

(1S4)  {  In  the  ease  of  a  general  as  well  as  special  property,  the  action  may  in  most 
caMS  be  brought  either  by  the  general  or  special  owner,  and  judgment  obtaiiMd  by  one  i« 
a  bar  to  an  action  by  the  other.  Smith  v.  James,  7  Cow.  Rep.  328.  \  In  this  astiop  the 
deltadant  may  show  title  in  a  stranger  paramount  to  that  of  tiie  plaintiff.  Kennedy  o. 
Strong,  14  Johns.  Rep.  132* 
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life  has  a   right  to  the  trees  immediately  they  are  em  down  (<).     And  the  ir-  tkotka. 
tinateos  of  ao  estate  per  autre  vie  cannot  maintain  trover  for  trees  feHed  upon  2.  The 
the  estate,  for  when  felled  the  trees  belonged  to  the  owner  of  the  inheri-  plaintiff's 
tance  («)•     A  landlord  has,  generally  speaking,  in  legal  consideration,  eren  ''^^^^' 
daring  the  term,  the  possession  of  the  timber  growing  on  the  estate,  if  it  be  ex- 
cepted in  the  lease ;  *so  that  he  may  in  such  case  maintain  trespass  even  dur*  [  *171  ] 
ing  ^e  term,  if  it  be  cut  down ;  and  even  if  the  timber  be  not  excepted  in  the 
lease,  the  lessor  has  so  far  the  possession  of  it  when  cut  down  by  another, 
though  cot  pending  the  term,  that  if  it  be  carried  away,  he  may  maintain  tres- 
pass or  troTer ;  the  interest  of  the  lessee  in  the  trees  determining  instantly 
diey  are  cut  down  (jr)(S55;.    But  where  a  landlord  during  the  term  wrongful- 
ly cut  down  oak  pollards,  unfit  for  timber,  it  was  decided  that,  as  the  tenant 
fyr  life  or  years  would  ha%*e  been  entitled  to  them  if  they  had  been  blown 
^kywD,  and  was  entitled  to  the  usufruct  of  them  during  the  term,  the  lessor 
ooidd  not,  by  his  own  wrong,  acquire,  a  right  to  the  pollards ;  and  therefore 
eould  not,  nor  could  his  vendee,  sue  the  tenant  for  taking  them  away  (y). 

The  property  iu  title-deeds  generally  accompanies  the  ownership  of  the  es- 
tate ;  and  therefore  the  person  who  was  entitled  to  the  estate  at  fte  time  of 
the  wrof^;fiil  detention  of  or  injury  to  the  deeds,  should  be  the  plaintiff (r). 
•    The  absolute  and  general  owner  of  goods  may  maintain  trover,  although  he 
had  sold  or  bailed  them  under  a  void  contract,  as  to  a  married  woman,  because 
he  still  retains  a  present  right  [a).    But  if  the  owner  has  bailed  the  goods  to 
the  defendant,  and  before  a  conversion  of  the  goods  by  the  latter  the  bailor 
aelis  them,  or  otherwise  ceases  to  be  the  owner,  the  action  should  be  brought 
in  the  name  of  the  person  who  was  the  proprietor  at  the  time  of  the  conver- 
OTOo  (i).     A  party  who  purchases  goods  under  a  distress  for  rent,  valid  though 
irregular,  may  maintain  trover  (c) ;  and  where  A.  sold  goods  to  B.  which  Were 
wrongfully  in  C.'s  possession,  and  B.  paid  for  them,  and  on  the  latter  demand- 
ing the  goods,  and  informing  C.  of  the  sale,  the  latter  said  he  should  not  de- 
liver them  to  any  person  ;  whereupon  A.  and  B.  rescinded  the  sale,  and  the 
price  was  repaid,  it  was  held  that  A.  might  sue  C.  in  trover  (d). 

The  verbai  gift  of  a  chattel,  without  actual  delivery,  is  not  sufiicient  to  pass 
the  property  to  the  donee,  so  as  to  enable  him  to  sue  the  donor  (e) ;  although 
it  may  peifaaps  give  the  donee  a  sufficient  special  interest  to  enable  him  to 

ri)  1  T.  R.  55.  (a)  15  East,  607  ;   8  Saund.  47  b,  n.  (/), 

(«)  1  New  Rep.  85.  5th  ed. 

(jr)  7  T.  R.  13 ;  8  M.  &  Sel.  499,  500  $   1  (&)  4  Bing.  106 ;  anie,  77. 

8aQiMl.  388,  n.  5 ;  Vin.  Ab.  Trespass,  8.  pi.  (e)  8  Bing.  334 ;  see  anU,  88. 

JO ;   1  TaonL  191.  (d)  5  M.  &  Sel.  105. 

(f )  5  8.  fc  C.  897 ;  8  D.  &  R.  65 1,  S.  C.  (e)  8  B.  &  Aid.  551. 

(z)  4  T.  R.  831 ;  4  Bing.  106. 

(355)  {  Mather  v.  Ministers  of  Trinity  Church,  3  $erg.  It  Rawle,  509.  See  Baker  «• 
Howell,  6  Ser;.  k,  Rawla,  476.  It  has  been  decided  in  Maine,  that  where  a  tenant  at  will 
eieeled  a  dwellini;  house,  and  other  buildings  on  the  land,  with  the  express  assent  of  the 
laadionl,  and  died,  and  his  administrator  s^d  them  to  a  stranger,  the  parehaaer  might 
fnaintain  trtwer  for  them  against  the  owner  of  the  land.  Osgood  o.  Howard,  6  Greeal. 
Rep.  458. } 

t  Bholt «.  Barker,  18  Qwg.  fc  Rawle,  878. }  Vide  Daries  «.  Connop,  I  Price's  Ezeh. 
Rep.  67.  Troter  lies  against  aa  outgoing  tenant,  for  00m  cut  by  him  aiflsr  the  expiratioB 
of  Us  larm,  tboogli  sown  by  him  before  that  time,  under  tbs  notion  of  being  entitled  to  an 
^^^T'ffi'hir  crop,    Davies  v.  Connop,  Price's  Ezch.  Rap.  53.     { Nelson  «.  Bart,  15  Mass. 
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ii.TBOTBK«  *auo  a  mere  wrong-doer  (/)•    Nor  is  an  award  that  a  chattel  should  be  de« 
^  »j.jj^    livered  by  A.  to  B.,  on  the  former  being  paid  a  sum  of  money  sufficient*  p«r 

pldintiflf's   M,  to  pass  the  property,  and  entitle  B.  to  maintain  troTer*  although  he  tenders 

mterMi.  ^|^  money,  it  being  refused  by  A.  (g*).  And  we  have  already  observed  {h)^ 
that  in  the  case  of  a  sale  of  goods  there  must  be  a  specific  right  to  some  par- 
Ucufar  goods  severed  and  distinguished  from  others ;  and  that  if  there  remain 
to  be  done  upon  the  contract  some  act  to  ascertain  the  quantity  or  price,  the 
vendee  cannot  maintain  trover  until  that  act  be  done  (t). 

Where  goods  stolen  were  purchased  in  market  overtf  and  sold  by  the  pur- 
chaser before  the  felon  was  convicledf  it  was  decided  that  the  owner  prosecuting 
to  conviction  could  not  maintain  trover  against  the  purchaser  under  the  stat- 
ute (ib),  which  gives  restitution  to  the  owner  who  prosecutes  the  felon  to  con- 
viction, although  he  gave  the  purchaser  notice  of  the  robbery  while  they  were 
in  his  possession ;  for  the  property  being  altered  by  the  sale  in  market  overt, 
was  not  revested  in  the  owner  until  the  conviction  of  the  felon,  but  the  de- 
fendant  had  parted  with  the  possession  before  that  time,  and  therefore  could 
not  be  said  to  have  converted  the  plaintiff  *s  goods  (I) »  But  if  the  sale  was 
not  in  market  overt,  then  if  the  purchaser  sell  them  again  in  market  overt  6e- 
fore  conviction  of  the  felon,  and  such  purchaser  had  notice  of  the  felony  whilst 
the  goods  were  in  his  possession,  he  will  be  liable  to  an  action  of  trover  (m). 
The  statute  (n)  is  confined  to  cases  of  felony ;  therefore  where  goods  sore  ob- 
tained from  a  person  by  false  pretenceSy  and  passed  to  another  for  a  valuable 
consideration,  the  original  owner  is  not  entitled  to  them  upon  conviction  of  the 
offender ;  and  if  he  has  got  possession  of  them,  trover  will  lie  at  the  suit 
of  the  purchaser  (o).  And  if  goods  are  obtained  by  false  pretences  under  col- 
or of  a  purchase,  the  vendee  or  his  assignee  acquires  no  property,  and  after 
demand  may  be  sued  in  trover  (;>)•  The  action  does  not  lie  to  recover  the 
value  of  goods  delivered  by  the  plaintiff,  under  or  in  furtherance  of  an  illegal 
contract,  to  which  he  is  a  party  or  privy  (q), 

I  *173  1        *  Secondly*  So  a  person  having  a  special  property  in   the  goods  may  sup- 

9d\     A  P^'^  trover  against  a  stranger  who  takes  them  out  of  his  actual  possession ;  as 

flp«cikl'       a  sheriff  (r)  (356) ;  a  carrier  («)  (367) ;  a  factor ;  a  warehouse-man  (t) ;  con- 
property 

Of  intoreat.       jy)  gee  8  Saund.  47  a,  and  note  (rf),  5th  Exchequer  alters  the  property,  T.  Raym. 

edit. ;  3  C.  &  P.  578.  336 ;  Carth.  3S7  ;  8  Bla.  Rep.  981. 

(g)  15  East,  100.  (m)  Peer  v.  Humphrey,  1  Har.  Ic  WoU. 

(&)  ^(c,  169.  38. 

(t)  Ante,  169,  170.  (n)  81  Hen.8,e.  II. 

(k)  21  Hen.  8,  c.  11.  (o)  5  T.  R.  175. 

{I)  8  Term  Rep.  750.    The  pawnee  of        (p)  7  Taunt.  59  j  9  B.  &C.  60;  6  Mod. 

stolen  goods  is  liable,  3  Camp.  336,  note.  114. 

The  owner  must  always  use  his  best  en-  {q"\  3  Bing.  314. 

deavors  le  bring  the  offender  to  Justice  be-  (r)  3  Saund.  47,  provided  he  remain  in 

fore  he  can  sue  the  purchaser,  8  C.  &  P.  41.  possession,  1  M.  &  Sel.  711. 

As  to  stolen  horses,  8  P.  &  M.  c  7  ;  31  Eliz.  ($)  1  RoL  Ab.  4  ;    1  Lord  Raym«  876 ; 

C   18.     A  condemnation  of  goods  in  the  Bui.  N.  P.  33 ;  8  Saund.  47  b,  note. 

(0  1  M.  &  Sel.  147. 

(356)  1 7  Cow.  Rep.  897.  {  Vide  Barker  and  another  v.  Miller,  6  Johns.  Rep.  195, 
Catlin  e.  Jackson,  8  Johns.  Rep.  548.  Hotchkiss  v.  M'Vickar,  18  Johns.  Rep.  403* 
{But  it  has  been  held  in  New  Jersey,  that  a  sheriff  cannot  maintain  trover  for  goods  by 
Tirtue  of  a  fieri  faeiat,  and  a  leTy  thereon,  without  he  has  made  a  particular  inventory  of 
the  goods,  or  has  taken  actual  possession  of  them.  Lloyd  «.  W]rckoff,  6  HalaL  Rep.  818. 
See  as  to  what  constitutes  a  good  /c9y,  the  Ameriew^  cases  cited  in  the  opinion  of  l)aAKS» 
J.  1     Yates  e.  8l  John,  IS  Wend.  R.  74. 


357)  {  7  Cow.  Rep.  897.  } 
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Mgnee  (358) ;  pawnee ;  or  trustee  ;  or  an  agister  of  cattle  ;  or  a  gratuitous  u.  tbovbe. 
bailee  («)  ;  or  any  person  who  is  responsible  over  to  his  principal  {x)  (859) ;  j.  xhT 
a  churchwarden  {y);  or  the  hirer  of  goods,  however  temporary  the  purpose  for  pUintiflf'a 
which  they  were  hired  may  happen  to  be  (z).     So  a  person  who  has  goods  on  "'^^^ 
the  terms  of  sale  and  return,  may  sue  for  any  damage  done  to  them  by  a 
wrong-doer  whilst  in  his  possession  (a).     And  a  person  who  has  the  temporaiy 
property  in  goods,  delivering  them  to  the  general  owner  for  a  special  purpose, 
may,  after  that  purpose  is  answered,  upon  a  demand  and  refusal,  maintain  tro- 
ver for  them  (6).     Where  the  consignor  of  goods,  upon  the  insolveney  of  the 
consignee,  indorsed  the  bill  of  lading  to  the  plaintiff  without  consideration,  to 
enable  him  to  stop  the  goods  in  transitu,  it  was  held  that  the  plaintiff  had  a       "^ 
sufficient  property  to  maintain  tro.ver  against  the  wharfingers  (c).     So  an  ex- 
ecutor de  ion  tort^  who  has  not  obtained  probate  at  the  time  of  trial,  may  sue 
for  a   tort  committed  to  the  property  of  the  deceased  whilst  in  the  plaintiff's 
possession  (d).     And  it  is  a  general  rule  that  the  bare  possession  of  goods, 
without  any  strict  legal  title,  confers  a  right  of  action  against  a  mere  wrong- 
doer, having  no  right,  and  not  clothed  with  any  authority  from  the  real  own- 
er (e).     And  trover  lies   by  the  owner  of  a  ship,  though  not  registered  (/)• 
The  only   exception  which  appears  to  exist  *is  in  the  case  of  a  mere  ser*  [  *174  ] 
rant  (360)  acting  professedly  as  such,  and  having  only  the  custody  of  goods  (g). 

Thirdly.  In  order  to  support  this  action,  the  plaintiff  must,  at  the  time  of  3.  A  right 

the  conversion,  have  had  the  ac/tkai  possession,  or  the  right  to  immediaU  pos-  gLj^***** 

sesnon  (h).    Therefore,  where  goods  leased  as  furniture  with  a  house  were 

taken  in  execution,  and  absolutely  sold  by  the  sheriff,  it  was  decided  that  the 

l&adlord  could  not  maintain  trover  against  the  sheriff  pending  the  lease,  but 

should  have  declared  specially  in  an  action  on  the  case  («)  (361).     So  if  A. 

pay  a  Bank  of  £ngland  note  to  B.  who  pays  it  to  C.  who  presents  it  at  the 

Bank,  where  it  is  stopped,  C.  only  can  sue,  and  not  A.  {k)»     We  have  befpre 

observed,  that  a  landlord  has,  in  general,  such  an  implied  possession  of  timber 

wrongfully  cut  down  during  a  lease  as  to  enable  him  to  support  trover  if  it  be 

(tt)  1  B.  k  Aid.  59.  M'Ctcl.  &  Yo.  112,  118.    But  this  position 

(x)  2  Saund.  47  b;   11  East,  626.  seems  to  be  doubtful.    It  is  laid  dovrn,  that 

(y)  Stra.  8  >2  ;  2  baund.  47  c.  a  party  who  has  distrained  cattle  damage 

(z)  2  Sannd.  47  b,  c,  d  ;   1  B.  &  Aid.  59;  feasant^   cannot    maintain   trover  ;    for  the 

4  id.  590;  5  Esp.  35.  cattle  are  in  the  custody  of  the  law  when 

a)  8  Campb.  575.  impounded,  1  M'Clrl.  &  Yo.  1 1S. 

lb)  2  Taont.  2<>8.  (e)  2  Saund.  27  c,  d  ;  and  see  instances, 

(c)  2  Bing.  260.  poit^  in  Trespass. 

(rf)  Husband  v.  Smith,  C.  P.  Hi!.  Term,  (/)  2  Taunt,  302  ;  1  East,  246. 

1823.     W.  C.  Smith,  attorney  for  plaintiff.  fg)  Owen,  52  ;  2  Saund.  47  a,  47  b,  c,  d. 

U  is  said,  ih.U  a  landlord  holdiflg  goods  un-  (A)  3  Campb.  4l7 ;  4  B.  fc  C.  941  ;  7  D. 

der  a  distress  cannot  maintain  trover,  &c.  fur  &  R.  407,  S.  C. 

•n  iniary  to  them,  or  taking  them  wrong-  (i)  7  T.  11.9;    3  Campb.   187;    1  R.  & 

rally,  Moncux  r.  Goreham,  ptr  Probyn,  C.  M.  99  ;  2  B.  &  P.  451  ;   15  East,  607. 

a  ai  Haniingdon,  29  MS.    Sergeant  Hill,  (ft)  3  Campb.  417  ;  2  T.  R.7t0. 

p.  279,  cited  Selw.  N.  P.  Trover;  and  sec 

— —                ■    '        ■     - — ———.-. — ■  ■    ^           III. 

(358)  {  Smith  v.  James,  7  Cow.  Rep.  329. } 

(359)  {  Eaton  et  at.  «.  Lynde,  15  Mass.  Rep.  242.  {      Faulkner  v.  Brown,  13  Wend.  R. 
83.     Duncan  9.  Spear,  1 1  ib.  54. 

(380)  {  DiUenbdck  v.  Jerome,  7  Cow.   Rep.  294. }      Ludden  v.  Leavitt,  9  Mass.  Rep. 

<.WI)    {  Sec  Wheeler  ».  Train,  3  Pick.  Rep.  255. } 
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N«  TRoTKs.  MRioved  (/) ;  and  a  remainder-man  may  support  this  action  ai^nst  a  tenant 

t.  The       ^^^  ^^^^«   ^^^  ^^®^  ^^^  ^^'^  without  impeachment  of  waste,  for  taking  away 

plainUff's   trees  (m)  (362).     So  if  com  be  sown  by  the  outgoing  tenant,  and  cut  down 

^'^        and  taken  by  him  afler  fhe  tenancy,  under  a  mistaken   claim  to  it  as  a  way« 

going  crop,  the  owner  of  the  estate  may  support  trover  (»). 

The  person  who  has  the  absolute  or  general,  and  not  the  mere  special, 
property  in  a  personal  chattel  may  support  this  action,  although  he  has  never 
had  the  actual  possession  ;  for  it  is  a  rule  of  law,  that  the  gencfral  property  of 
personal  chattels  creates  a  constructive  possession  (o)  (363).  And  where  the 
plaintiff,  as  executor,  declared  on  the  possession  of  his  testator,  the  Court  held 
it  to  be  sufficient,  because  the  property  was  vested  in  the  executor,  and  no 
other  person  having  the  right  of  possession,  the  property  drew  afler  it  the  pos- 
session (p).  And  where  a  person  has  delivered  goods  to  a  carrier  or  other 
bailee,  who  has  not  the  right  to  withhold  the  possession  from  the  general  own- 
er, and  so  parted  with  the  actual  possession,  yet  he  may  maintain  trover  for  a 
[  *176  ]  conversion  by  a  (364)  ^stranger ;  for  the  owner  has  still  the  possession  in 
law  against  tlie  wrong-doer,  and  the  carrier  or  other  bailee  is  considered  merely 
as  his  servant  (9).  This  rule  prevails  in  the  case  of  a  gratuitous  loan,  but  not 
where  there  has  been  a  letting  to  hire  (r) ;  and  an  executor  or  administrator  is 
by  legal  construction  possessed  of  the  goods  of  the  testator,  or  intestate,  from 
the  time  of  his  death  («).  So  the  trustee  of  goods  may  sue,  although  the  goods 
be  in  the  possession  of  the  ctstni  que  truttl  (/).  Trover  lies  by  a  party  entitled 
in  remainder  to  plate,  against  a  party  to  whom  it  was  pledged  by  the  deceased 
^  tenant  for  life,  without  notice  of  the  limited  title  of  the  pawnor  {u).  And  the 
consignee  of  goods,  who  is  also  the  vendee,  is  in  general  the  person  to  sue  for 
any  injury  to  them  whilst  in  the  hands  of  the  carrier,  ahhough  they  have  never 
reached  the  consignee  (x).  And  where  every  thing  has  been  done  by  (he 
vendor  of  goods  which  he  contracted  to  do,  the  property  will  in  many  cases 
pass  to  the  vendee,  and  he  may  maintain  trover,  although  the  goods  remain  in 
the  seller's  possession  {y).  But  the  vendee  of  undelivered  goods,  who  has  not 
paid  or  tendered  the  price,  and  has  not  therefore  acquired  the  right  of  posses- 
sion, cannot  maintain  trover  against  the  vendor,  who  wrongfully  sells  them(2). 
If  a  person  in  whose  possession  goods  are,  has  a  lien  upon  them  for  a  debt 
due  to  him  from  the  owner,  the  plaintiff  must  pay  or  tender  the  money  before 
the  action  is  commenced,  in  order  to  obtain  the  possessory  right.  But  if  a 
party,  on  being  applied  to  for  goods,  refuse  to  deliver  them  on  a  different 
ground,  and  do  not  mention  his  lien,  he  cannot  afterwards  set  it  up  as  a  de- 
fence to  the  action  (o). 


i 


I)  Ante,  170,  t>i(i*  exceptions  there.  (t)  7  T.  R.  V> ;    Latch.  214:    2  Saund. 

m)  Com.  Dig.  Biens,  H.;  IT.  R.  55.  47  b,  47  k. 

(n)  1  Price,  63.  (/)  8  Taunt.  676. 

(0)  2  Saund.  47  a,  n.  I  ;    Bac.  Ab.  Tro-  (u)  2  T.  R.  376. 

ver,  C. ;    3  Wils.  136  j    I  B.  &  P.  47  ;  7  T.  (x)  .late,  7. 

R.  12.  (y)  See  ante,   170,   171;    II   East,  210; 

(p)  Latch.  614  ;  3  Bac.  Abr.  58.  and  5  Bint^.  270. 

(q)  1  Taunt.  391  ;  7  T.R.  12;  2  Saund.  (*)  4  B.  &  C.  941  ;    7  D.  &  R.  407,  S.  C. 

47  b.  (a)  1  Cninpb.  410,  note. 

(r)  2  Cnmpb.  464  ;  3  id.  187  ;  7  T.  R.  9. 


(362)    {  Shult  V.  Barker,  12  Serg.  &  Kawle,  272.  { 

?36S)  Smith  ».  James,  7  Cow.  Rep.  329.     Duncan  v.  Spear,  1 1  Wend.  R.  64. 

(364)  Ace  Thorp.  9.  Burling  and  others,  11  Johns.  Kep.  286. 
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It  has  been  said,  that  in  the  case  of  a  9pecial  property,  it  mutt  have  been  ii.  rae? sr. 
accoaipanied  with  poesession  (365),  in  order  to  support  trover  (6) ;  but  the  g.  7^ 
general  rule  appears  to  be  to  the  contrary ;  and  it  was  observed  by  Eyre,  O.  piaimiff  *8 
Jm  {c)^*  that  it  is  not  true,  that  in  cases  of  special  property  the  party  must  once  '"^^''^*^ 
have  had  possession  in  order  to  maintain  trover ;  for  a  factor,  to  whom  goods 
have  been  consigned,  and  who  has  never  received  them,  may  maintain  such 
an  action."  (366)     And  the  indorsee  of  a  bill  of  lading  may  maintain  trover 
against  *the  wharfingers,  although  the  bill  of  lading  was   indorsed  merely  to  r  « 275  1 
enable  the  plaintiff  to  exercise  the  consignor's  right  of  stopping  the  goods  in 
transitu  (cE). 

With  respect  to  the  nature  of  the  injury^  we  have  already  seen  that  a  con-  3.  The  io- 
version  is  essentia]  to  the  support  of  this  action  (e).     It  may  not  be  altogether  ^^^' 
foreign  to  our  present  inquiry  to  give  some  general  account  of  the  different 
instances  of  conversion  (/).     They  may  be  either,  1st,  by  wrongfully  taking 
a  personal  chattel ;  2dly,  by  some  other  illegal  assumption  of  ownership^  or  by 
illegalJj  using  or  misusing  goods  ;  or,  3dly,  by  a  wrongful  detention. 

The  wrongfully  takings  if  followed  by  a  carrying  away  of  the  goods  of  !•  Wrcmg- 
another,  who  has  the  right  of  immediate  possession,  is  of  itself  a  conversion  "^' 

and  so  is  the  compelling  a  party  to  deliver  up  goods  ;  and  whenever  trespass 
will  lie  for  taking  goods  of  the  plaintiff  wrongfully,  trover  will  also  lie  {g).  But 
it  has  been  considered  that  a  mere  seizure  by  a  stranger,  who  afterwards  relin- 
qotshes  the  possession,  is  no  conversion  (A).  Trover  lies  by  a  bankrupt 
against  his  assignees,  if  the  plaintiff  was  not  subject  to  the  be^nkrupt  laws  («). 
And  if  goods  be  wrongfully  seized  as  a  distress,  though  they  be  not  removed 
from  Che  place  in  which  they  w^re,  yet  trover  may  be  supported,  because  the 
possession  in  point  of  law  is  changed  by  their  being  seized  as  a  distre.'^s  {k), 
A  sheriff  who  seizes  and  sells  goods  afler  an  act  of  bankruptcy  committed  by 
the  defendant,  against  whom  a  fieri  facias  issued,  and  before  the  commission, 
is,  if  the  fieri  facias  be  void  against  the  assignees,  liable  to  them  in  trover, 
although  the  sheriff  was  ignorant  of  the  act  of  bankruptcy  (/).  And  a  seizure 
of  goods  under  &  fieri  Jacias  after  a  party's  bankruptcy,  followed  by  a  removal 
of  them  to  a  broker's,  is  a  sufficient  conversion  (m).  And  this  action  may  be 
supported  after  an  acquittal  of  the  defendant  for  the  felonious  taking  of 
goods  (n)(367).  In  the  case  of  a  conversion  by  wrongful  taking,  it  is  not  ne- 
cessaij  to  prove  a  demand  and  refusal  (0)  ;  and  the  intent  of  the  party  is  im- 

(ft)  '4  East,  214.  (0  3  6.  &  B.  2  ;  6  Moore,  56,  S.  C. 

(e)  1  B.  &  P.  47 ;    2  Sound.  47  d.    See  (  k)  Willes,  56. 

1 1  Ea«t,  626.  CO  1  M.  &  P.  541  ;  4  Bing.  597  j  2  Y.  & 

id)  %  BxDg.  260.  J  101  ;  Garland  v.  Carlisle,  2  Cr.  &  M.  31. 

(c)  JInte,  169  ;  2  Saund.  46  e.  (m)  3  Campb.  396. 

(/)  See  2  Saund.  47  e;    Bac.  Ab.  Tro-  (n)   12  East,  409. 

rr,  R  (0)  I  Sid.  164  ;    6  Mod.  212  ;   Bui.  N.  P. 

ig)  8  Saund.  47  o ;  tiro.  Etiz.  824.  44  ;   1  Stark.  173  ;    3  B.  &  B.  2  ;   6  Moore, 

ik)  Samuel  v.  Norris,  6  Car.  &  P.  620.  56,  S.  C. 


(365)  Vide  Hotchkise  v,  M'Vickar,  12  Johns.  Rep.  407.  Thus  a  sheriff  cannot  main- 
t^^Wi  trover  before  be  has  levied  on  the  goods  ;  for  until  then  they  are  not  in  hie  actual 
poeaejsioD.    Hotchkiss  v,  M'Vickar,  12  Johns.  Rep.  403. 

(336)  7  Cow.  Rep.  329. 

(3S7)  8«e  Boordm&n  v.  Gore,  15  Mass.  Rep.  336,  337.  Addington  e.  Allen,  11  Wend, 
R.S8t. 
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lUTAOTBiu  material;  for,  although  the  defendant  acted  under  a  suppoeition  that  he  was 

3.  ThTin*  justified  in  what  he  did,  or  as  a  servant  of,  and  for  the  benefit  of,  another  per- 
jiiiy.      son,  he  will  be  equally  ^liable  to  this  action  (/).     But  if  the  possession  was 

[  1'^'^  J  obtained  under  color  of  a  contract,  trover  cannot  be  sm^tained  (m)  ;  unless  a 
case  of  fraud  can  be  proved  (n).  So  if  assignees  affirm  the  act  of  a  party 
who  wrongfully  sold  the  bankrupt's  goods,  they  cannot  support  trover  against 
him  (o).  And  trover  does  not  lie  for  an  excessive  levy  of  goods  under  a  valid 
execution.  And  if  a  sheriflf  seize  under  a  write  of  fiet'i  facias  more  goods 
than  was  necessary,  the  {)roper  remedy  is  case  and  not  trover  (p).  A  party 
acting  under  a  valid,  and  also  under  an  unfounded  authority,  may  protect  him* 
self  by  virtue  of  the  former  (g). 

9.  Wrong-      So  the  tcronf^ul  assumption  of  the  property  in,  or  light  of  disposing  of, 
^        goods,  may  be  a  conversion  in  itself,  and  render  unnecessary  a  demand  and 

of  proper-  refusal  (r)  (368),  as  well  as  any  tender  of  charges  («).     It  seems  that  the 

^y*  mere  taking  an  assignment  of  goods  from  a  person  who  has  no  right  or  authori- 

ty to  dispose  of  them,  is  a  conversion  ;  for  this  is  an  assumption  by  the  as- 
signee of  a  property  in  the  goods  (/).  Thus,  the  sale  of  a  ship,  which  was  after- 
wards lost  at  sea,  made  by  the  defendant,  who  claimed  under  a  defective  con» 
veyance  from  a  trader  before  his  bankruptcy,  is  a  sufficient  conversion  to  ena« 
ble  the  assignees  of  the  bankrupt  to  maintain  trover,  without  showing  a  de- 
mand and  refusal  (u).  So  where  a  person  entrusted  with  the  goods  of  anoth- 
er, puts  them  into  the  hands  of  a  third  person  without  orders,  it  is  a  conver- 
sion (a:).  Trover  may  be  supported  against  a  carrier  (t/),  or  a  wharfinger  (z), 
who  by  mistake  (a),  or  under  a  forged  order  (6),  delivers  goods  to  a  wrong  per. 
son  ;  or  against  a  person  who  illegally  makes  use  of  a  thing  found  or  delivered 
to  him  (c) ;  or  a  bailee  employed  merely  to  keep  or  carry  the  goods,  and  hav- 
ing no  beneficial  interest,  who  misuses  a  chattel  entrusted  to  him  {d) ;  or 
against  a  carrier  who  draws  out  part  of  the  contents  of  a  vessel,  and  fills  it  with 

[  •ITS]    water  («) ;  or  a  carrier  or  wharfinger,  &c,  *who  improperly  breaks  open  a  box 

(0  4  M.  &  Sel.  260  ;  ante,  147.  C  J.,  recognized  by  Lord  Ellcnborougli,  in 

(m)  3Campb.  299,  358;  3  Taunt.  274  ;  6  East,   54a     And  see  2  S lark.  306;  3  C. 

2  C.  «i  P.  266  &  P.  552,  553. 

(n)  7  Taunt.  59 ;   1  B.  &  C.  514  ;  21).  &  (m)  5  East,  407,  420. 

R.  755,  S.  C.  (x)  4  T.  R.  260,  264. 

(o)  7  B.  &  C.  310  ;   1  M.  &  R.  2,  S.  C.  Ky)  Peake,  C.  N.  P.  OS  ;  4  Bing.  476,  48*. 

(p)  Batchellor  v.  Vyse,  I  Mood.  &  Rob.  483.                                                                ^ 

333,  but  aembU  the  Court  doubted.  (z)  2  B.  &  Aid.  702. 

(9)  4  a  &  C.  5  ;  6  D.  &  R.  17,  S.  C.  (a)  Id. ;  4  Bingi  483. 

(r)  2  East,  407  ;  6  Id,  540  ;  4  Taunt.  24  ;  (b)   1  Stark.  104  ;  4  Bing.  476. 

S  B.  &  B.  2  ;  6  Moore,  56,  S.  C.     Discount-  (e)  Cro.  Eliz.  219  ;  2  H.  Bla.  254. . 

ing  a  lost  bill  after  notice  is  a  conversion,  4  (d)  Id.  ibid. 

Taunt.  799.  (e)   I  Stra.  576  ;  and  see  6  Bar.  &  Cress. 

(«)   I  Campb.  410 ;    Whitaker,  75  ;  2  M.  149  ;  7  D.  &  R  729,  S.  C,  where  see,  as  to 

k,  S.  298  ;  3  Campb.  472,  473.  a  converum  by  abuse  of  a  trust  and  when 

(/)  Baldwin  v.  Cole,  6  Mod.  212,  per  Holt,  the  statute  of  limitations  begins  to  run. 


(368)  Vide  Bristol  ».  Burt,  7  Johns.  Rop.  2.54.  Gibbs  ».  Chase,  10  Mass.  Rep.  128. 
An  admission  by  the  defendant  that  he  had  had  the  goods  of  the  plaintiflf,  and  that  they 
were  lost,  is  sufficient  evidence  of  a  conversion  without  showing  a  demand  and  refusal. 
La  Place  v.  Aupoix,  I  Johns  Rep.  Cas.  406.  Proof  that  the  defendant  promised  to  rel 
turn  the  goods  to  the  plaintiff,  and  that  he  had  not  returned  them,  is  sufficient  evidence  of 
a  conversion  without  showing  a  demand  and  refusal.  Durell  v.  Mosher,  8  Johns.  Rep. 
445.  And  where  a  party  received  logs  to  be  sawed  into  lumber  on  sliarts,  and  agreed  to 
gire  the  owner  security  for  his  share  at  a  stipulated  rate,  payable  a  future  day,  but  be- 
fore doing  it  disposed  of  the  property  ;  held,  that  the  owner  was  entitled  to  maintain  tro- 
ver for  his  share  ;  there  being  no  charge  of  property  until  the  security  was.given.  Right* 
my«r9«  Raymond  et  al.,  12  Wend.  51. 
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eontaining  goods,  or  sells  them  (/)(369).     And  irregularity  in  a  distress  taken  ii.t»ov«». 
damage  feasant  may  amount  to  a  conversion  (g) :  but  trover  dot* s  not  lie  in  3,  rp^^^  -^^ 
the  case  of  a  distress  for  rent,  (which  is  valid,)  merely  because  a  subsequent  jury. 
irregularity  is  committed  {k).     But  it  may  be  sustained  by  a  party  who  pays 
money  to  redeem  his  goods  from  an  illegal  and  unfounded  distress  for  rent  (t). 
Trover  cannot  in  general   be  supported  for  a  mere  omission  or  nonfeasance 
against  a  party  who  was  lawfully  possessed  of  the  goods  (k) ;  and  therefore  if 
a  carrier,  or  other  bailee,  by  negligence  lose  goods  entrusted  to  his  care,  the 
remedy  in  general  must  be  case  or*  assumpsit  (/).     A  bare  non-delivery  of 
goods  by  a  carrier  is  not  a  conversion  (m),  unless  the  goods  be  in  his  posses- 
sioDj  and  he  refuse  to  deliver  them  on  demand  in).     His  false  assertion  that 
he  had  delivered  the  goods  to  the  consignee  is  not  a  conversion  (o).     And  the 
taking  possession  of  a  house  and  fixtures  therein  by  the  assignee  of  a  term  in 
the  house,  is  not  a  conversion  of  the  Jixturts  (p)  •     An  agent,  by  the  act  of 
selling  at  an  under  price,  is  not  liable  to  an  action  of  trover  {q) ;  and  the  re- 
tention of  property  under  the  decree  of  a  court  of  competont  jurisdiction,  is  . 
DO  conversion  (r).     But  a  sub-agent  may  be  liable  in  trover  for  his  conver* 
aioD  (9).     The  cutting  trees  without  removing  them  is  not  a  conversion  (/). 

The  general  rule  is,  that  one  tenant  in  common  of  goods  cannot  sue  his  co-  By  and 
tenant  if  the  goods  remain  in  the  possession  of  the  latter,  although  he  refuse  'fn^n'^j* 
to  permit  the  former  to  participate  in  the  use  of  the  article  (ti).     The  reason  is,  commoo. 
that  in  law  the  possession  of  one  is  the  possession  of  both.     But  if  one  ten- 
ant in  common  destroy  the  chattel,  or  commit  an  act  which  is  equivalent  there- 
to, his  companion   may  recover  the  value  of  his  share  in  trover  (ar).     Thup, 
where  it  appeared  that  one  tenant  in  common  of  a  ship  had  forcibly  taken  it 
out  of  the  possession  of  his  companion,  and  secreted  it  from  him  so  that  he 
knew  not  where  it  was  carried,  and  changed  the  name  of  it ;  and  itaAerwards 
got  into  the  hands  of  a  third  person,  who  sent  it  upon  a  foreign  voyage,  where 
it  was  lost ;  Lord  King  lefl  it  to  the  jury,  whether,  under  the  circumstances, 
the  ^destruction  was  not  by  the  means  of  the  tenant  in  common  (the  defend-  [  *179  ] 
aat)  ;  and  the  jury  finding  in  the  affirmative,  the  Court  reiused  to  set  aside  the 
verdict  (i^).     It  seems  to  be  questionable  whether  the  mere  sale  by  one  of  two 
joint  owners  of  a  ship  is  a  sufficient  conversion  to  enable  his  companion  to 

(/)  2  Salk.  655  ;  5  B.  &  Aid.  401.  (r)  4  Moore,  361. 

(5)  Cro.  Jac.  148;  Bac  Abr.  Trover,  B.  (5)  Cnxnch  r.  While,  I  Bing.  N.  C.  414. 

ih)    1  Hen.  Bla.  13.  (0  2  Mod.  244;   Bui.  N.  P.  44  ;  2Sauiid, 

{»)    6  T.  R.  298.  47  a. 

(k)   6  East,  540;  2  B.  feAld.  704.  (w)  JJutf,  90;  2  Saund.  47  b;   1   T.    P. 

(I)  &  Burr.  2825  ;  2  Saund.  47  f.  658 ;  1  Easi,   3ti3  ;  Selw.  N.  P.  Trover,  11, 

(m)  4  Esp.  157.  Gth  edit.  1347. 

(n)  I  Taunt.  391.  (x)  2  Saund.  47  h  ;  8  T.  R.   146;  ante, 

(o)   1  Campb.  409.  79. 

(p)  LoDgsiafie  v.  Meago,  4  Nct.  &  Man.        (y)  BernardisCon  v.  Chapman,  C.  B.  Hill. 

411.  T.  I  Geo.  1,  cited  4  East,   121  ;  Bui.  N.  P. 

(q)  3  Taunt.  1 17.  34,  35  ;  2  Saund.  47  h. 

(369)  Trorer  does  not  lie  against  a  carrier  for  not  delivering  goods  entrusted  to  him  to 
transport,  if  the  goods  are  not  in  his  possession  at  the  time  of  the  demand,  and  have  either 
been  lost  or  stolen ;  the  action  should  be  case  and  not  trover.  Packard  o.  Getman,  4 
Wend.  R.  613.  If,  however,  the  carrier  has  delivered  the  goods  to  a  third  uetson,  trover 
will  lie.  ib.  The  liability  of  the  common  carrier  and  inn-keeper  is  very  similar ;  they 
mre  both  bailees,  and  liable  for  losses  under  similar  circumstances.  Therefore,  it  was  held, 
tliat  an  inn-keeper  was  not  liable  for  goods  entrusted  to  him  in  the  line  of  his  business, 
unless  ao  etluai  etnvtrsicn  was  shown.    Hallenbake  v.  Fish,  8  Wend.  R.  547. 
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11  TkovKR.  maiotam  trover  against  him,  for  such  sale  could  not  id  law  afiect  or  pass  mora 
S  The  in-  ^°  ^^  interest  of  the  seller  (z).  Where  one  of  two  tenants  in  conmion  of  a 
jury.  whale  refused  to  deliver  a  moiety  of  it  to  the  other,  and  cut  it  up,  and  expressed 
the  oil,  it  was  held  that  this  was  not  a  destruction  which  would  subject  him 
to  an  action  of  trover;  for  it  was  an  application  of  the  whale  to  its  only  profit- 
able use  (a).  In  general  if  a  defendant  insist  that  he  was  tenant  in  common 
with  the  plaintiff  in  the  chattel,  he  must  plead  that  matter  specially  (b). 

The  cases  in  which  trover  is  or  is  not  the  proper  remedy  in  relation  to  Atis- 
bitnd  and  wife  have  been  already  mentioned  (c). 

3.  Of  a  Id  most  of  the  preceding  instances,  proof  of  the  wrongful  act  of  the  defend- 

wrongful     nQt  is  sufficient  to  establish  a  conversion,  without  evidence  of  a  demand  of  the 
and  herein  goo^^*  ^^^  &  refusal  to  restore  them  (d).     In  other  cases,  a  demand  and  rtfu^ 
or  a  de-       $qI  are  essential  to  the  support  of  the  action  ;  in  every  instance  it  is  judicious 
refusal       ^^  demand  the  restitution  of  the  goods,  or  if  they  cannot  be  returned,  a  recom- 
pense equivalent  to  their  value  and  the  amount  of  the  damages  sustained,  pre- 
viously to  the  commencement  of  proceedings.     The  frequent  occurrence  of 
this  subject  in  practice  renders  it  worthy  of  minute  attention,  and  it  is  proposed 
to  consider  it  in  the  following  order : — 1st,  yohen  a  demand  and  refusal  are  ne» 
cessary  ;  2dly,  by  whom  the  demand  must  be  made  ;  3dly,  upon  whom  it  is  to 
be  made ;  4thly,  the  manner  of  making  the   demand  ;  6thly,  the  limt  of  mak* 
ing  the  demand,  and,  6thly,  what  refusal  is  sufficient. 
1.  Whan  a       1st.  «fl  demand  and  refusal  are  necessary  in  all  cases  where  the  defendant 
demand  is  became,  in  the  first  instance,  lawfully  possessed  of  the  goods,  and  the  plaintiff 
r  *1801    ^  ^^^  prepared  *to  prove  some  distinct  actual  conversion  (e).     As  where  a 
trader,  on  the  eve  of  his  bankruptcy,  made  a  collusive  sale  of  his  goods  to 
the  defendant,  it  was  decided  that  the   assignees  could  not  maintain  trover 
without  proving  a  demand  and  refusal,  for  the  purties  contracting  were  com- 
petent at  the   time ;  and  if  the  assignees  disaffirm  the  contract,  they  should 
give  notice  by  a  demand  (/).     So  where  goods  are  delivered  under  a  contract, 
as  to  do  something  with  them,  and  return  them  when  completed,  the  mere 
omission  to  perform  the  contract  is  no  conversion,  and  n  demand  and  refusal 
must  be  made  in  order  to  support  trover  (g).     Where  bills  of  exchange  were 
delivered  by  a  trader,  in  contemplation  of  bankruptcy,  to  a  creditor,  with  a  view 
of  giving  him  preference,  and  the  amount  of  the  bills  was  received   by  the 
creditor  after  the  bankruptcy,  it  was  held,  that  a  demand  and  refusal  to  deliver 
up  the  bills  before  they  became  due,  were  necessary  to  enable  the  assignees 
to  bring  an  action   of   trover  for  the  bills,  as  the  receipt  of  the  money  by  the 
creditor  was  not  of  itself  a  conversion  {h).  A  demand  and  refusal  are  likewise 
necessary  in  order  to  maintain  trover  against  an  excise  officer  for  the  deten- 
tion of  goods  afler  the  payment  of  the  penalty  for  which  the  goods  were 

(x)  4  East,  131  ;  8  Saund.  47  h,  note  (»),  to  tenancy  in  common  of  reaJiy. 

6th  edit.   Bed  vide  5  B.  &  Aid.  395.   Aquatre  (6)  Slancliffe  v.  Hardwicke,  3  DowL  763. 

18  made  in  note  («)  to  8  Saund.    *'a8  to  the  (e)  AnU^  105,  106. 

sale  of  any  other  chattel  in  market  overt."  \d)  See  4  Taunt.  801. 

A  wrongful  sale  by  one  tenant  in  common,  (e)  8  Saund.  47  e. 

under  circumstances  ^hich  would  divest  his  (/)  8  Hen.  Bla.   135;  8  Cap.  Rap.  96; 

companion  of  his  share,  might  be  considered  see  5  East,  407;  4  Taunt.  799. 

a  destruction  of  the  chattel.  {g)  4  Esp.  Rep.  156 ;  see  8  C.  &  P.  866. 

(e)  1  Taunt.  841.     And  see  ante,  91,  as  (A)  9  B.  4l  C.  764  ;  4  M.  &  R.  547,  S.  C. 
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levied  (t),  or  againet  a  carrier,  who,  having  the   goods  in  his  possession,  omits  "'TROTKa* 
to  deliver  them  (k).  3  ^i„. 

The  demand  and  refusal  do  not  necessarily  amount  to  a  convention,  bat  are  j^ry. 
only  prima  facie  evidence  of  it ;  and  therefore  a  finding  by  special  verdict  that 
the  plaintiff  demanded  the  goods,  and  the  defendant  refused  them,  will  not 
warrant  the  Court  in  considering  that  there  was  a  conversion  (/) ;  and  if  it  be 
apparent  that  there  really  was  no  conversion,  as  if  the  party  being  a  carrier 
had  lost  the  goods  (m),  or  having  felled  trees,  had  lef\  them  on  the  ground  (n), 
the  demand  and  refusal  are  inoperative. 

2d]y.  The  demand  should  be  made  by  the  person  entitled  at  the  time  to  re-  S.  Who 
ceive  the  goods ;  and  it  seems  that  if  goods  are  bailed,  and  during  the  bail-  '^^^  ^ 
menu  they  are  sold  to,  or  otherwise  become  the  property  of,  another,  the  de- 
mand on  the  bailee,  to  create  a  conversion,  should  be  made  by  the  new  ^owner,  [  *181  ] 
and  the  action  brought  in  his  name,  if  afler  a  proper  demand,  the  bailee 
improper! J  refuse  to  part  with  them  (o).     If  goods  are  deposited  by  one  per- 
son with  the  authority  of  another,  and  received  by  the  bailee  to  keep  on  the 
joint  account  of  the  two,  a  demapd  by  one  alone  is  not  sufficient  without  the 
authority  of  the  other,  so  as  to  maintain  trover  against  the  bailee  for  refusing 
to  deliver  the  goods.     But  if  it  appear  that  the  bailee  in  such  a  case  had  no 
notice  that  he  held  the  goods  on  the  joint  account,  or  had  not  accepted  them 
on  any  such  trust,  the  party  depositing  the  goods  may  alone  make  the  demand* 
although  it  had  been  previously  agreed  between  the  two  parties  that  the  bailee 
should  receive  the  goods  on  their  joint  account  (p).     The  demand  may  be 
made  by  an  agent  duly  authorized  {q) ;  but  such  demand  will  not  be  sufficient 
if  the  defendant  bona  fide  refuse  to  deliver  the  goods  in  consequence  of  his 
not  being  reasonably  satisfied  that  the  person  who  applies  is  properly  em- 
powered to  receive  them  (r).     Where  the  plaintiff  sold  goods  to  T.,  who  paid 
for  them,  and  was  to  take  them  away,  but  defendant  becoming  possessed  cf 
the  place  in  which  they  were  deposited,  the  plaintiff's  attorney,  accompanied 
by  T.,  demanded  them  of  defendant,  telling  him  that  they  belonged  to  plaintiff, 
and  that  he  had  sold  them  to  T.,  to  which  defendant  replied,  that  he  would 
not  deliver  them  to  any  person  whatsoever,  and  afterwards  plaintiff  repaid  the 
price  of  the  goods  to  T.  and  brought  trover,  it  was  held  that  this  demand  of 
the  plaintifiT's  attorney  was  sufficient  («). 

3dly.  The  demand  should  of  course  be  in  general  made  upon  the  party  who  3.  Upmi 
at  the  Ume  has  the  possession  of  the  goods  by  himself,  or  his  servant  or  agent,  jbom  ihe 
or  the  general  controlling  power  over  them.     If  afler  the  party  has  received  should  bs 
the  goods,  though  legally,  he  sell  or  otherwise  part  with  them  toftiously,  no  ^^^de. 
demand  is  necessary,  for  his  subsequent  act  is  in  itself  a  conversion.     If  a 
party,  in  some  way  apparently  concerned  in  the  detention,  be  applied  to  for 

(0  6  B.  &  r.  464  ;  9  D.  &  R.  499,  S.  C.  this  may  not  be  necessary,  especially  if  the 

{k]  I  TauriL  39 1.  deniand  be  in  writing,  signed  by  the  owner, 

(/)   ID  Co  rS  b,  57  a  ;  2  Suund.  47  e.  anu  require  the  delivery  to  uim  or  the  bearer, 

(m)  Jtnle,  178.  It  is  usual  lo  have  a  demand   signed  by  the 

(n)  2  Mod.  244;  But.  N.  P.  44.  owner  or  his  attorney. 

(0)  4  Uing.  106.  (r)    t  Cap.  Rep.  83 ;    see  also  M.  115;    9 

(p)  13  East,  197.  B.  >ii   P.  464,  n.  a ;  5   Moore,  S59,  and  I 

(9)  3  B.  &  P  457.    Sometimes  the  af  ent  Campb.  439,  were  the  demnnd  appears  to 

has  a  power  of  attorney,  or  a  written  autho-  have  been  made  by  an  agenu 

rity,  to  dcmaud  and  receive  the  goods  ;  but  (5)  5  M.  &  Sel.  105. 
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II.  TROTKR.  the  restoration  of  *the  goods,  and  by  his  answer  induce  the  owner  to  believe 
3  The  in-  ^^^^  ^^*  ^^  person  applied  to,  has  the  possession  and  power  to  deliver  them 
jury.      up,  and  refuse  to  do  so ;  and  thereby  the  owner  is  induced  to  sue  him ;  he 
cannot,  it  seems,  defend  at  the  trial,  on  the  ground  that  he  had  not«  when  ap- 
plied to,  the  control  and  disposition  of  the  goods  (/)• . 

It  is  not  necessary  that  the  demand  should  be  made  upon  the  defendant 
personally.     A  demand  in  writing  lefl  at  the  defendant's  house  is  sufficient  (ii). 

4.  Demand      4thly.  The  demand  in  trover  being  only  for  the  purpose  of  giving  the  de- 
how  made  f^ujant  an  opportunity  of  either  restoring  the  goods  in  specie,  or  of  making 

satisfaction  to  the  party  to  whom  they  belong  (x),  it  is  not  necessary  to  adhere 
to  any  particular  form  or  manner  of  making  the  demand,  provided  it  be  dis- 
tinctly notified  to  the  defendant  who  is  the  claimant,  and  what  goods  are  de- 
manded. Where  the  plaintilT,  the  vendor  of  a  house,  brought  trover  for  vari- 
ous articles,  some  of  them  being  goods,  and  the  remainder  being  fixtures, 
which  he  had  left  in  the  house  on  delivering  it  up  to  the  defendant,  the  vendee, 
and  demanded  them  all  tiafixtures^  and  the  refusal  was  ^^of  the  fixtures  de^ 
matidec/,"  this  demand  was  held  to  be  insufficient  to  enable  the  plaintiff  to  re- 
cover the  articles  which  were  not  fixtures ;  it  having  been  decided  upon  other 
grounds  that  the  fixtures  were  not  recoverable  (i/)  (370).  A  demand  of  pay- 
ment for  goods  of  which  there  has  been  no  regular  sale,  is  a  good  demand  to 
support  an  action  of  trover  for  them  (z)  ;  so  a  demand  of  ^^satisfaction"  has 
been  adjudged  to  be  sufficient  for  this  purpose  (a).  If  two  distinct  demands 
be  made,  one  verbally,  and  the  other  in  writing,  at  the  same  time  ;  proof  of 
the  verbal  demand  alone  will  be  sufficient,  and  no  evidence  of  the  written  re- 
quest need  be  given  (6).  A  demand  in  writing,  lefl  at  the  defendant's  house, 
may  be  sufficient  (c). 

5.  Demand      5thly.  The  demand,  when  necessary,  must  in  general  be  made  before  the 
'^^^         action  is  brought     Where  a  declaration  was  entitled  generally  of  the  term, 

whereby  it  had  implied  relation  to  the  first  day  of  the  term,  and  the  demand 

[  *183 1    ^^^  made  subsequently  to  that  day,  but  before  the  issuing  of  the  writ,  *evi- 

dence  may  be  received  of  the  prior  issuing,  in  order  to  show  that  the  demand 

was  made  previously  to  the  suing  out  of  the  writ  (d).     But  as  the  refusal  is 

(/)  3C.  &  P.  136.  (6)  1  Campb.  439. 

(u)   1  E.«p.  Rep.  22.     So  as  to  a  notice  to  (c)   1  Esp.  22. 

quic,4  T.  R.  464,  nnd  notice  of  the  dibhonor  {d)  3  Burr.  1242.     In  K.  B.  by  bill,  a  de* 

ot'a.  bill  of  exchange,  Chitiy  on  B.ils,  7lh  ed-  m:ind  after  writ  issued,  and    before  deciara- 

2*20.  tioM,  would  be  sufTicient.     In  that  Court  the 

(x)  Per  Lord  Kenyon,  ]  Esp.  33.  exhibiting  of  the  bill  or  lieclaration   may,  at 

Ty;  2  B.  &  C.  76  ;  3  D.  &  B.  253,  S.  C.  tlie   plaintiff's  election,  be  regarded   os  the 

(z)   1   Esp.  31.  commencement  of  the  suit,  see  7  T.   R.  4  ; 

(a)  Roekeby*  a  case  f  CUyU  122,  mentioned  4  last,  75  ;    II    East,  118.     In  C.    P.  see  I 

.n  1  Eap.  31.  a  &  P.  .343 ;  2  B.  &  P.  235. 

(370)  \  Window  blinds,  keys,  &c.  and  things  personal  in  their  nature,  but  fitted  and 
prepared  to  be  used  with  real  estate,  are  considered  as  part  of  the  real  estate,  though 
not  strictly  speaking  fixtures,  or  rather  as  so  connected  with  the  realty  as  to  pass  with  it. 
6  Qreenl.   Rep.   22^.     Farrcr  c.  Stackpole,  ■.     Goddard  ».  Bolster,  6  Grreenl.    Rep. 

154,  427.  And  manure  lying  about^a  barn  upon  land,  will  pass  to  the  grantee,  upon  a 
sale  of  the  land,  as  incident  to  the  land,  unless  there  be  a  reservation  of  it  in  the  deed. 
Kittrcdge  e.  Woods,  3  New  Uaiop.  Rop.  503.  Nor  is  an  outgoing  tenant  in  agriculturo 
entitled  to  the  manure  made  on  ttie  farm  during  his  tenancy,  oven  though  lying  in  heaps 
in  the  farm  yard  when  he  removes,  and  though  it  were  made  by  his  own  cattle  and  from 
his  own  fodder.    Las&cU  v.  Reed,  6  Grcenl.  Rep.  222.  } 
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not  of  U9€if  a  conversion,  but  is  merely  presumptive  evidence  of  it,  it  ought  ii.TBovia* 
to  be  left  to  tfie  jury  .whethora  refusal  upon  a  demand  made  after  the  action  is  3  •JphTin* 
brou^t,  is  evidence  of  a  prior  conversion  (e).     If  there  be  evidence  that  the  jury. 
Meodant  received  or  had  possession  of  the  goods  before  the  commencement 
of  the  action,  and  the  plaintiff  show  that  they  then  were  his  property,  it  is  per- 
haps not  an  unfair  preswnptian  that  the  refusal  to  restore  the  goods,  though 
after  the  action  brought,  was  but  a  re-assertion  of  a  pre-existing  adverse  claim 
to  them ;  and  therefore,  until  rebutted,  even  such  refusal  may  be  evtdenco 
that  the  defendant  originally  took  or  held  the  goods  tortiously,  or  upon  a  claim 
of  ownership,  inconsistent  with  and  opposed  to  the  plaintiff's  right. 

6thl7.  The  refusal  to  deliver  goods  upon  demand  thereof  will  not  necessaru  6.  Of  ths 
J^  in  all  cases  constitute  a  conversion,  unless  the  party  refusing  have  it  in  his  ^'^^^^ 
power  to  deliver  up  the  goods  detained,  and  the  refusal  be  made  in  a  distinct, 
onqnatified  manner.     Where  a  deed  was  demanded  from  the  defendant,  who 
said  be  would  not  deliver  it  up,  but  that  it  was  then  in  the  hands  of  his  attor- 
ney, who  had  a  lien  upon  it,  this  refusal  was  held  to  be  not  sufficient  evidence 
of  a  conversion ;  and  Lord  Ellenborough  said,  that  the  defendant  would  have 
been  guilty  of  a  conversion  if  it  had  been  in  his  power,  but  the  intention  was 
■ot  enough  {f).     So  likewise  a  refusal  upon  demand  is  no  evidence  of  con- 
version, if  the  party  bona  fide  and  reasonably  refuse  on  the  ground  of  his  not 
being  satisfied   that  the  party  making  the  demand  is  the  real  owner  of  the 
goods  (g-),  or  properly  authorized  by  the  real  owner  to  receive  them  {h)  ;  nor 
b  it  sufficient  evidence  of  a  conversion  by  a  servant  of  the  owner  of  the  goods 
demanded,  that  he  refused  to  give  them  up  until  he  could  consult  his  master, 
and  obtain  bis  directions  to  deliver  them  (t).     ^But   where  the  vendor  of  [  •184  J 
goods  shipped  the  same  on  board  a  ship  by  the  order  of  the  vendee,  and  the 
captain  by  his  bill  of  lading  undertook  to  deliver  them  to  the  consignee ;  and 
the  vendee  having  become  bankrupt,  the  vendor  demanded  the  goods  of  the 
captain ;  the  refusal  by  the  latter,  who  alleged  that  he  had  signed  a  bill  of 
lading  to  deliver  the  goods  to  another,  was  held  to  be  sufficient  evidence  of  a 
conversion  (Jb).     And  where  tobacco  was  pledged  by  an  agent  who  had  pur- 
chased in  his  own  name  for  his  principal,  the  refusal  of  the  pawnee  to  deliver 
the  tobacco  to  the  principal  upon  demand  made  by  him,  was  deemed  a  con* 
version  (/). 

If  the  demand  be  not  made  upon  the  defendant  himself,  but  merely  left  at 
his  house  during  his  absence,  it  appears  that  a  reasonable  time  and  opportu- 
nity to  restore  the  goods  should  be  suffered  to  elapse,  before  the  defendant's 
non-compliance  with  the  demand  can  be  treated  as  a  refusal,  amounting  to  a 
conversion  (m).  The  non-compliance  with  the  demand  after  a  reasonable 
opportooity  to  obey  it  has  been  afforded,  is  tantamount  to  a  refusal,  and  is  pre- 
sumptive evidence  of  a  conversion,  and  throws  upon  the  defendant  the  burthen 
of  rebutting  die  presumption,  and  explaining  that  the  omission  to  deliver  up 
the  goods  is  not  in  law  a  conversion :  as  that  being  a  carrier  the  defendant 
loet  the  goods,  &c. 

(«)  Per  Lord  Mant&eld,  S  Burr.  1243 ;   5  {h)  \  Esp.  83  ;  5  Moore,  S59. 

B.  li  AUI.  847 ;  I  D.  A  R.  488,  8.  C.  (t)  5  B.  &  AU.  847. 

(/)  I  Campb.  439.  (I;)  6  B.  li  C.  36 ;  8  D.  &  R.  31,  8.  C. 

(g)  3  Catnpb.  St5  :  9  Bulatr.   3r9 ;    ^^.  (0  5j&ift,  ff38. 

fc  P.  464.  (m)  See  ^t.kC.  598. 

Yoi..  J.  22 
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II.  TROYKR.      When  it  is  doubtful  whether  the  evidence  will  establish  a  coDversioo  ao  aa 
to  support  a  count  in  trover,  a  count  in  ca:»e  for  negligence,  &c.  ahould  be 
added,  if  there  be  any  proof  to  support  iU     If  there  have  been  a  conversioiit 
trover  lies,  although  the  goods  converted  be  atlerwards  restored  to  the  owoert 
for  the  restoration  only  goes  in  mitigation  of  damages  (n)  (371). 
When  op-      We  have  seen,  that  for  a  wrongful  taking  of  goods,  trover  is  in  general  a 
bt^nic  ^iro-  concurrent  remedy  with  trespass  (a) ;  but  the  converse  does  not  hold,  for  tro- 
Ttr  or  tres  ver  may  oAen  be  brought  where  trespass  cannot ;  as  where  goods  are  leot  or 
^*'*  delivered  to  another  to  keep,  and  he  refuse  to  deliver  them  on  demand,  Irea- 

[  ^185  ]  pass  does  not  lie,  but  the  proper  remedy  is  *  trover  (p).  So  where  the  taking 
is  lawful  or  excusable,  trespass  cannot  in  general  be  supported,  but  the  action 
must  be  trover ;  as  where  a  sheriflf,  after  a  secret  act  of  baukruptcy«  seiaea 
and  sells  goods  under  an  execution  against  the  bankrupt  (9)* 
DeclarA-  The  dtclaration  in  this  action  should  state  that  the  plaintiff  was  possessed 
tiOD,  «e«  of  the  goods  (avoiding  repetition  and  unnecessary  description)  (i$  of  hi§  9wm 
properly^  and  that  they  came  to  the  defendant's  possession  hyfirhdvig;  but  tha 
omission  of  the  former  words  is  not  material  after  verdict  (r) :  and  the  finding 
is  not  traversable  («).  As  the  canvertion  is  the  gist  of  the  action,  it  must  ne- 
cessarily be  stated  in  the  declaration.  It  is  simply  averred  that  the  defeodttat 
^*  converted  the  goods  to  his  own  use.'*  The  usual  plea  was  the  general  is- 
sue, not  guilty  of  the  premises  (t) ;  under  which  any  defence  upon  the  meritst 
except  the  Statute  of  Limitations,  might  formerly  be  given  in  evidence.  Rut 
the  pleading  rules,  H.  T.  4  W.  4,t  now  require  a  special  plea  in  almost  evory 
case  (tt).  The  points  relating  to  the  pleadings  in  this  action  will  be  more  ful- 
ly stated  hereafler.  The  jury  may,  in  trover  against  the  sheriff  for  a  wrong- 
ful sale,  allow  him  expenses  of  sale  if  reasonable  (x).  The  jndguunl  is  for 
damages  {y)^  and  full  costs^  to  which  the  plaintiff  is  entitled,  though  he  reoov 
or  less  ihasi  forty  shillings  damages  (2),  unless  the  judge  certify  under  the  stat- 
ute 43  Eliz  ch.  6. 

(n)   I  Rol.  AU.  5  L.  pi.  f ;    6  Mod.  212;  HI   11.  (:i). 

Bui.  N.  P.  46;  Bac   Ab.   Trover,  D.    Ac-  (f^  ^nte,  167;   1  New  R.  140. 

oorU.  A. ;  3  C«inpb.  3t><k  (0  Bui.  14.  P.  46. 

(0)  ^nte,    173,   174;  Cro.   Eliz.  824;  3  (w)  See  pw*,  Chapter  on  Picas. 

Wils.33  ;  2  Saund.  47  o.  (x)  Clark  ».  Nicholson,  6  Car.  &  P.  712: 

ip)  Sir  Tho.  Raym.  472  ;  2  Saund.  47  p.  1  Gale.  21,  S.  C;  5  Tyr.  233. 

Iq)  I  Burr.  20 ;   IT.  R.  475  ;  2  Saund.  (y)  The  dumagea  to  be  recovered  are  to 

47  p. ;  3  Campb.  398  ;  4  M.  &  Scl.  260  ;    1  be  equal  to  the  value  of  the  article  converted 

M.  &  P.  556  ;  4  Bing.  597.  at  the  time  of  the  eonveraion,  3  Campb.  477 ; 

(r)  Moore,   691  ;     Hardr.    Ill  ;    Latcb.  or  it  »eeins  the  jury  may  give  as  damages 

214  ;  2  Saund.  47  ra.    Miter  on  judgment  the  value  at  any  subaeqaeni  time,  1  C.  &  P^ 

by  default.  Swallow  d.  Ayncliff,  B.  R.  Mich.  626. 

Term,  2  Geo.  2,  MS. ;  Selw.  N.  P.  Trover,  («)  3  Kcb.  31  ;   I  Salk.  208* 


-    (37!)  Vide  Murray  v.  Burling,  10  Johns.  Rep.  172.     Bristol  v.  Burt,  7  Johns.  Rep.  164. 
8liotw«U  V.  Wendover,  I  Jofatts.  Rep.  65. 
t  Sea  American  Editor's  Piefuce.* 
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ni,  REPLEVIN  («). 


Bj  rtpimii  the  owner  of  goods  unjoetly  taken  and  detained  from  him,  may       "'* 
Kgain  poesesflion  thereof  through  the  medium  of  and  upon  application  to  the 


Tf  upon  giving  him  eecurity  to  prosecute  an  aetion  against  the  person  who 
seized  (873).  It  is  prtncipallj  used  in  cases  of  distress,  but  it  seems  thai  it 
maj  be  brooght  in  any  case  where  the  owner  has  goods  taken  from  him  by  an- 
other (6).  Replevin  was  formerly  ^commenced  by'writ  issuing  out  of  the  [*1B6] 
Court  of  Chancery,  directed  to  the  sheriff.  In  modem  practice,  however,  the 
coarse  adopted  is  to  make  a  plaint  to  the  sheriff  upon  the  Statute  of  Marl- 
bridge,  to  have  the  goods  replevied,  that  is,  re-delivered,  upon  giving  security 
to  prosecute  an  action  against  the  distrainer,  for  the  purpose  of  trying  the  le- 
gality of  the  distress ;  and  if  the  right  be  determined  in  favor  of  the  distrainer, 
to  return  the  goods ;  and  in  cases  of  distress  for  rent,  also  giving  n  bond  with 
two  sureties  to  the  same  effect  (c).  In  the  first  instance,  the  plaint  is  levied 
in  the  sheriff's  County  Court,  in  pursuance  of  the  condition  of  the  replevin 
bsod^  but  the  action  is  usually  removed  into  and  prosecuted  m  one  of  the  su- 
perior Courts. 

The  action  of  replevin,  it  is  said,  is  of  two  sorts,  namely,  in  the  deluisf,  or 
the  dttmmii ;  the  former,  where  goods  are  stiU  detained  by  the  person  miio 
took  them,  to  recover  the  value  thereof  and  damages ;  and  the  latter,  as  the 
ward  imports,  when  the  goods  have  been  delivered  to  the  party  (d)«     Bnt  the 
fonner  is  now  obsolete,  and  according  to  a  late  case,  there  does  not  appear  in 
any  of  the  books  any  proceeding  in  replevin  which  has  not  commenced  by 
writ,  requiring  the  sheriff  to  cause  the  goods  of  the  plaintiff  to  be  replevied  to 
him,  or  by  the  plaint  in  the  sheriff's  Court,  the  immediate  process  upon  whiek. 
Is  a  precept  to  replevy  the  goods  of  the  party  levjring  the  plaint :  both  which 
modes  of  proceeding  are  tn  rem,  t.  «•  to  have  the  goods  again  (e).     And  there* 
fore  replevin  is  not  an  action  within  the  statute  (/),  which  protects  constables, 
fcc  acting  under  a  magistrate's  warrant,  from  any  action,  until  demand  made 
or  left  at  their  usual  place  of  abode,  &c,  by  the  party  intending  to  bring 
such  action  (g*).     In  the  present  action  in  the  detintut,  the  plaintiff  can  only 
recover  damages  for  the  taking  of  the  goods,  and  for  the  detention  till  the  time 
of  die  replevy,  and  not  the  value  of  the  goods  thero8elves'(A).     We  will  con- 
sider this  action  with  reference,  1st,  to  the  thing  taken  ;  2d]y,  the  property 
therein ;  and,  3dly,  the  nature  of  the  injury* 

(«)  Froaircaiid^fMf«,Co.Liu  145, 140.  («)  Per  Ld  Ellenborou^h,  C.  J.,  6  East, 

(ft)  See  pe<l,  188.  S86. 

(i)  3  Bla.  Com.  147,  148.    See  generally,  (/)  84  Geo.  S,  c  44. 

WilkiMOO  on  Replevin.  ig)  6  East,  S8S. 

{i)  I  Saund.  347  b,  ti.  %  ;  Bui.  N.  P.  5S  ;  (A)   1  Saund.  347  b,  note  t ;  Lutw.  1 150^ 

Con.  Dig.  Pleader,  3  K.  10.  1151. 

(371)  The  aetion  of  reploTin  ie  grounded  on  a  tortious  taking,  and  it  sounds  in  damages 
Hke  an  aetion  of  trespass,  to  which  it  is  extremely  analogous,  if  the  sheriff  has  already 
H»de  a  return,  and  the  plaintiff  goes  only  for  damages  for  the  caption.  Hopkins  v.  Hop* 
kins,  10  Johns.  Rep.  373.  The  posaession  of  personal  chattels  by  the  plaintiff,  and  an 
actual  wrongful  taking  by  the  defendant,  are  suflicient  to  support  replerin ;  and  lies 
where  treapaaa  it  hcnU  eipertaUi  win  lie.  Rogers  v.  Arnold,  IS  Wend.  R.  39.  By  the 
9  R.  8.  599,  a.  I,  it  is  also  an  appropriau  remedy  in  any  ease  of  a  wsongful  detention  of 
personal  property.  lb. 


*187  OF  THB  pomict  or  Acrioifs. 

uu  Repleviii  can  only  be  supported  for  taking  personal  chattels,  and  not  for 

RBLLBTiN.  ^j^g  MugB  attached  to  the  freehold  (373),  «and  which  are  in  law  considered 

isu  The  fixtures  (t),  and  cannot  be  delivered  to  the  distrainer  upon  a  writ  of  TMiomo 

JJ^PJ^,^     habe$tdo.    Hence  it  does  not  lie  for  trees  or  timber  growing  ^374),  but  it  lies 

for  removal  or  tenant's  fixtures  {j) ;  and  the  general  rule  appears  lo  be,  that 

replevin  lies  for  any  thing  that  may  by  law  be  distrained  {k).   Whether  it  lies  for 

personal  property  which  cannot  be  distrained,  (as  title-deeds,  money  not  in  a 

bag,  or  a  bill  of  exchange,  &c.,)  seems  to  depend  upon  the  question  whether 

the  remedy  by  replevin  extends  to  all  unlawful  takings  (/)• 

Sdly.  The      ^^  support  replevin,  the  pkinttflT  must,  at  the  time  of  the  caption,  have  bad 

plaintiff's   either  the  general  property  in  the  goods  taken,  or  a  special  (u-dperty  thero* 

in  (m)(376).  Several  persons  having  separate  and  distinct  interests  in  the  proper** 


ty  distrained,  as  if  the  goods  of  A.  together  with  other  goods  of  B.  be 
cannot  join  in  this  action  (^) ;  but  joint  tenants  and  tenants  in  common  may 
and  should  join  (e)(d76).  If  the  goods  of  a  feme  sole  be  taken,  and  after* 
wards  she  marry,  the  husband  alone  may  have  a  replevin  (p)(377) ;  and  if 
the  goods  be  taken  after  marriage,  and  the  husband  and  wife  join  in  repleviBv 
and  after  verdict  a  motion  is  made  in  arrest  of  judgment  on  the  ground  of 
their  joinings  it  will  be  presumed,  if  nothing  appear  upon  the  record  to  the 
contrary,  that  the  husband  and  wife  were  jointly  possessed  of  the  goods  before 
marriage,  and  that  the  goods  were  taken  before  marriage,  in  which  case  they 
might  join  (9).  In  replevin  an  avowry  for  rent  admits  the  property  of  thn 
goods  to  be  in  the  plaintiff;  but  if  the  plaintiff's  plea  shows  property  in  a 
third  person,  the  action  cannot  be  supported.  Therefore,  if  to  an  avowry  for 
rent  in  replevin,  the  plaintiff  pleads  that  she  was  a  married  woman  when  the 
rent  accrued  due,  she  cannot  maintain  replevin ;  because  it  must  be  intended 
that  the  husband  continued  alive  until  the  time  of  the  distress  taken,  and  that 
£  *188  ]  therefore  the  goods  could  not  be  the  plaintiff's,  but  her  ^husband's,  and  so  she 
has  no  ground  of  action  (r).     The  husband  and  wife  may  join  in  replevin 

(%)  4  T.  R.  £84  ;  2  Saund.  84.  respect.     Q,uitre,  whether  men  potsestion  it 

(j)  Cowp.  414.  enough  to  support  replevin,  10  Mod.  85. 

(ib)  Bac.  Ab.  Replevin  and  Avowry,  F. ;  (n)  Co.  Liu  145  b. 

Com.  Dig.  Replevin,  A.  (0)  Bui.  N.  P.  63. 

(0  Seepotf,  188.  (p)  F.  N.  B.  69. 

(m)  Co.  Lit.  145  b.     What  is  considered  (q)  Bourn  and  Ux.  «.  Mattaire,  Ca.  tamp. 

a  general  or  special  ownership  or  interest  to  Hardw.  1 19 ;  ante,  88. 

enable  a  party  to  maintain  irover,  ante,  170.  (r)  7  Taunt.  72. 
The  same    rules  hold  in    replevin  in  this 

(373)  Vausse  v.  Russell,  2  M'Cord's  Rep.  329.  De  Mott  v.  Hagcrroan,  8  Cowen,  SSO. 
Cresson  v.  Stout,  1 7  Jolin^.  Rep.  1 16. 

(374)  But  if  they  be  cut  down  by  a  stranger,  who  converts  them  into  posts  and  raila, 
the  action  may  be  maintained.  Snyder  v.  Vaux,  2  Rawlei  433.  Cresson  v.  Staut,  17 
Johns.  Rep.  i16. 

(375)  But  a  deposit  by  a  person  who  has  himself  no  property  In  the*  goods,  does  aot 
give  the  depositary  any  right  to  replevy  them  ;  and  it  seems  very  questionable,  whether  00a 
meie  noked  bailment  for  safe-keeping  the  bailee  can  maintain  replevin.  Harrison  v.  M'Iji* 
tosh,  I  Johns.  Rep.  380.  {  A  mere  servunt  who  has  diarge  of  goods,  as  such  only,  eao* 
not  maintain  replevin,  but  if  they  are  delivered  to  him  by  the  master  as  bailee,  be  mar. 
Harris  v.  Smith,  3  Seig.  bi  Rawle,  20.  And  ons  joint  owner  of  a  chattel  cannot  maintaia 
replevin  against  another.    M'Elderry  v.  Flannegan's  Adm.,  1  Harr.  A,  Gill,  306.  } 

(376)  Vide  Hart  v.  Fitzgerald,  2  Mass.  Rep.  509,  that  replevin  will  not  lie  lor  part  of  a 
«hattel.    Gardner  o.  Dutdi,  9  Mass.  Rep.  427. 

(377)  {  Per  Curiam^  Baker  et  al.  v.  f^lea»  16  Mass.  Rep.  149.  { 
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of  goMk  wkicfa  the  wi&  htm  m  exocutra  (•)«  but  in  this,  as  in  all  other  inetan*  ni. 
cee  where  the  wife  ia  joined,  the  declaration  maat  show  the  wife'a  intereat  in  **''''^^*"* 
the  property  as  the  reason  for  joining  her  in  (he  action  (<)•  Executors  may 
have  replevin  of  goods  taken  in  the  life-time  of  the  testator  («)(376).  If  the 
plaintiff  has  not  the  immediate  right  of  possession  (879),  replevin  cannot  be 
supported,  but  the  party  must  proceed  by  action  on  the  case  (or).  The  de- 
fendant cannot,  under  the  general  issue,  non  c«pf f,  dispute  the  plaintiff's  prop- 
erty (380),  which  must  be  denied  by  a  special  plea  (y)« 

With  respect  to  the  nature  of  the  injury^  it  has  been  said  that  replevin  lies  adly.  The 
only  in  one  instance  of  an  unlawful  taking,  namely,  that  of  a  wrongful  Jtt-  >'*J^'7' 
treM  (381)  of  cattle  damage  feasant,  or  of  chatteb  for  rent  in  arrear  («) ;  but, 
as  before  observed,  it  appears  that  this  action  is  not  thus  limited,  and  that  if 
goods  be  taken  illegally,  though  not  as  a  distress,  replevin  may  be  support- 
ed(«)(3S3) ;  and  it  is  often  judicious  to  adopt  it,  or  an  action  of  detinue,  in 
order  to  obtain  possession  of  the  goods  themselves  (6).  Replevin  is  however 
now  seldom  brought  but  for  distresses  for  rent,  damage  feasant,  poor^i  rols, 
fce«  (e)«  It  may  be  brought  to  try  the  legality  of  a  distress  for  rent,  provided 
there  were  do  sum  whatever  in  arrear  (d) ;  but  if  any  sum,  however  small, 
were  due,  and  the  distress  were  for  a  greater  sum,  or  excessive,  in  regard  to 
the  quantity  of  goods  taken,  or  otherwise  irregular,  the  remedy  must  be  by 
ac^a  on  the  case  (e).  Replevin  lies  also  for  an  illegal  distress  taken  damage 
feasmt ;  and  when  the  party  in  possession  of  the  land  has  no  title  thereto 

(m)  Bnk  Bar.  4  Feme,  pi.  85.  Com.  Di^.  RepleTin,  A.  Action,  M.  €  ;  Co. 

fO  S  Nev  Rep  405  ;  «ii(e,  84,  85.  Lit.    145  b.    See  Wilkioson  on  Replevin, 

(k)  Bra.  Rep.  59 ;  Sid.  8i.  S,  3. 

ix)  7  T.  R.  9.  (6)  S  Stark.  R.  t88. 

(f)  RnJ.  N.  P.  54  a.  (c)  Com.  Di;  Action,  M.  6 ;  Lutw.  1 179 ; 

(z)  3  Bla.  Com.  146.  eeeCourin  v.  Marshall,  3  Bar.  k  Adol.  440. 

(a)  I  Seho.  Bl  Lefr.  320,  394  ;  Vin.  Ab.  (<f)  5  T.  R.  948,  n.e;  3  B.  fc  P.  348. 

Replevin,  B.  pi.  9  ;  Sir  W.  Jones,  173,  174 ;  (<)  JnU^  170. 
6  H.  7f  8,  9;  Cn>.  Eliz.  824;  Cro.  Jac  50; 

(378)  {  Reisc,  Adm.  o.  Heilbranntr,  11  Serg.  &  Rawlc,  131.  See  Talvanda  v.  Crippi^ 
9  M'Cord'8  Rep.  164.  { 

(379)  )  W  heeler  v.  Train,  3  Pick.  Rep.  955.  } 

(380)  The  ^neral  issue  of  noa  cepU,  m  the  case  of  a  wrongful  taking,  puts  in  issue  not 
only  the  Uking,  but  the  plaee  where  taken,  if  mat'  rial,  9  R.  S.  598,  s.  99  ;  and  in  case  of 
a  wrongful  detention,  the  general  issue,  to  wit — That  the  defendant  does  not  detain  the 
goods,  &€.  puts  in  issue  not  only  the  detention  of  the  goods,  but  the  property  of  the  plain* 
tiC  The  distinction  here  made  between  the  effect  and  operation  of  the  general  issue,  in 
the  cases  of  nen  eepit  and  non  detimt  is  in  analogy  to  th4t  existing  in  the  actions  of  tres- 
pass and  troTer.  In  the  one  the  defendant  cannot,  under  the  plea  of  not  guilty,  sliow 
property  out  of  the  plain tiil^  but  be  may  in  the  other.  11  Johns.  Rep.  139,  598.  13  ib. 
984.  14  ib.  139,353.  15  ib.  208.  A'oa  eepti  admits  property  in  the  plaintiff^  and  hence 
the  necessity  of  the  different  picas  of  property  in  others.  Nor  will  the  court,  under  such 
istue,  permit  the  defendant  to  give  special  matter  in  CTidence  in  justification.  M'Farland 
■L  Barker,  1  Mass.  Rep.  135. 

(381)  It  does  not  seem  to  be  settled  in  South  Carolina  whether  replcTin  will  lie  in  any 
other  case  than  a  distress  for  rent.    Bird  v.  0*HanIin,  1  Rep.  Const.  Ct.  401 ;  but  in  Penn- 

SlTania,  it  lies  in  every  case  on  a  claim  of  property,  11  Serg.  Il  Rawle,   139.    See  also 
» eases  cited  in  note  3. 

(389)  Ace.  Pangbnrn  e.  Partridge,  7  Johns.   Rep.  140.    Isle^  et  al.  v.  Stubbs,  5  \ 
Rep,  983,  984.     fUplerin  is  in  general  a  eo-extensiTS  remedy  with  trespass  dc  ienu  ' 


IsHi.  Pangbum  v.  Partridge,  7  Johns.  Rep.  143.  Thompson  v.  Button,  14  Johns.  Rep. 
87.  See  Bu0UBS;Um  e.  Gerish,  Badger  v.  Phinney,  15  Mass.  Rep.  156,  359.  See  also,  1 
Ball.  147.  6BinQ.3.  3  Serg.  &  Rawle»  569.  Braen  a.  Ogdeo,  6  Halat.  Rep  370. 
MarriiaU  r.  Daris,  1  Wend.  &.  109. 
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tn.       this  action  is  preferable  to  trespass  for  seiting  the  eatfle,  in  order  to  pat  in 
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issue  the  titte  6f  the  party  distratning  (/).  It  is  also  mafntainable  *to  trj  thte 
legality  of  a  distress  for  poor  rates  {g) ;  or  for  sewer's  rate  (A) ;  or  for  a  henot, 
8cc.  (t).  If  a  tenant's  cattle  are  wrongfully  distrained,  and  they  afUrwarda 
return  back  to  the  tenant,  he  may  still  maintain  replevin  against  the  land- 
lord (k).  If  a  superior  court  award  an  execution,  it  seems  that  no  replevin 
lies  for  the  goods  taken  by  the  sheriff  by  virtue  of  the  execution  (383) ;  and 
if  any  person  should  pretend  to  tidce  out  a  replevin,  the  Court  wonld  commit 
him  for  a  contempt  of  their  jurisdiction  (/).  So  where  goods  are  taken  by 
way  of  levy,  as  fbr  a  penalty  on  a  conviction  under  a  statute,  it  is  generally 
in  the  nature  of  an  execution,  and  unless  replevin  be  given  by  the  statute,  this 
action  will  not  lie,  the  conviction  being  conclusive,  and  its  legality  not  ques- 
tionable in  replevin  (m) ;  as  on  a  conviction  for  deer-stealing  (n).  So  replevin 
does  not  tie  for  goods  taken  under  a  warrant  of  distress  granted  under  the  20 
Geo.  2,  c.  19,  s.  1,  for  non-payment  of  laborers'  wages  (a).  Where  however 
a  special  inferior  jurisdiction  is  given  to  justices,  &c.  and  they  exceed  it,  in 
-some  cases  replevin  lies :  as  where  a  magistrate  granted  a  warrant  of  distresB 
against  a  person  for  rates,  in  respect  of  lands  which  the  latter  did  not  oeevh- 
py  (p).  This  action  is  maintainable  for  goods  distrained  under  a  wanant  irom 
commissioners,  authorized  by  act  of  parliament  to  levy  rates  for  specific  local 
purposes,  with  power  of  distress  {q), 

(/)  1  SauDd.  346  e,  n.  8.  (/)  GilU  Rep.  161 :    8  Lutw.   I19|  r    S 

(g)  3  Wils.  442;    1    Salk.   SO';  S    Bla.  Le^.  204. 

Rep.  1330  ;  Willes,  672  b  ;  and  see  7  B.  &  (m)  Bac.  Ab.  5th  edit.  vol.  vi.  58,  Reple- 

C.  398,  M.  338;  3  B.  &  AdoK  440.  vin,  (C);  Com.  Dig.  Action,  M.  6. 

ik)  6T.  R.5S2;  Hariir.478;  Com.  Dig.  (n)  2  Stra.  1184. 

Pleader,  3  K.  26  ;  Willes,  672,  n.  b.  (o)  1  B.  &  B.  57  ;  3  Moore,  294,  S.  C. 

(i)  Cro.  Jac.  50.  (p    Willea,  673,  n  b  ;  S  Bla.  Rep,  1330. 

(k)  F.  N.  B.69.  iq)  1  Swansu  304  ;  and  see  2  New  Rep. 

399. 

(383)  But  it  has  been  held,  in  Pennsylvania,  that  alUiough  refilevin  was  prohibited  by 
a  statute  of  their  legislature  to  be  brought  against  a  sheriff  who  has  taken  goods  in  execu* 
tion,  yet  that  after  ihe  sale,  a  person  claiming  property  in  the  goods  mi^^ht  maintain  tUia 
action  against  the  sheriff's  vendee.  Sbearick  v.  Uuber,  6  Binn.  2.  In  Massachusetts,  an 
action  (^replevin  is  allowed,  by  statute,  to  be  brought  for  goods  taken  in  execution,  pro* 
Tided  the  plaintiff  in  replevin  be  not  the  debtor ;  but  P^asoNs,  C.  J.,  observes,  that  th?a 
alteration  of  the  common  law  has  be^n  productive  of  much  practical  inconvenience,  fsley 
et  al.  V.  Stubbs,  5  Mass.  Rep.  280,  283.  In  a  late  case  in  the  state  of  New  York,  it  waa 
heM,  that  although  the  defendant  in  the  execution  could  not  himself  mnintain  replevin, 
jret  that  the  action  might  be  broavht  by  a  third  person  against  the  sheriff;  for,  if  an 
officer  having  an  execution  against  A.  undertake  to  execute  it  upon  goods  in  the  posseasioa 
of  B.,  he  assumes  upon  himself  the  rerponsibility  of  showing  that  such  goods  were  (he 

Sroperty  of  A.,  and  if  he  fail  to  do  this,  ne  is  a  trespasser  by  taking  them.    Thompson  v. 
utton,  14  Johns.  Rep.  84.    {  See  Mulmholm  v.  Cheney,  Addis.  Rep.  301.  \ 
So,  the  goods  of  a  muster  or  principal,  taken  under  an  execution  against  his  servant  or 
agent  while  in  his  possession,  may  be  taken  by  a  writ  of  replevin  ;  the  goods  in  such  case  to 
be  deemed  as  taken  from  the  actual  possession  of  the  plaintiff,  (who  was  not  the  defendant 
in  the  execution)  Clark  v.  Skinner,  20  J.  R.  465.    Replevin  will  lie  also  by  the  owner  of 
goods  against  a  sheriff  for  the  recovery  of  property  levied  upon  by  him  by  virtue  of  an  exe- 
oution  against  a  third  person,  the  property  at  the  time  of  the  levv  being  in  the  possession 
of  the  defendant  in  the  execution,  where  such  property,  after  tne  levy,  came  peaceably 
into  the  possession  of  the  owner,  and  was  retaken  by  the  sheriff.    Hall  v.  Guttle,  8  Wend. 
Rep.  475.    But  replevin  will  not  lie  against  a  receiptor  of  goods  taken  by  virtue  of  an 
execution,  although  the  action,  under  the  circumstances  of  the  case,  might  be  maintained 
against  the  sheriff,  if  the  party  becomes  such  receiptor  at  the  request  of  the  defendant  in 
the' execution.    Chapman  v.  Andrews,  3  Wend.  Rep.  840.     A  person  having  the  property 
in  goods,  and  having  the  right  to  reduce  them  to  actual  possession,  may  sue  repievixi 
HgaSnst  the  officer  Who  takes  them  by  virtue  of  an  execution  out  of  the  possession  of  th« 
defendant  in  the  execution.    Denham  v.  Wickoff,  3  Wend.  Rep.  280. 
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In  this  acttoo  both  tbe  plaintiff  and  defendant  are  considered  as  actors ;  the       lu. 
defendant,  in  respect  of  his  having  made  the  distress*  (being  a  claim  of  right, 
and  the  avowry  in  the  nature  of  a  declaration)  (r) ;  and  the  plaintiff  in  respect 
of  his  action ;  on  which  ground  principally  the  distinctions  between  the  plead* 
ings  in  this  action  and  in  that  of  trespass  depend  («). 

The  declaration  in  this  action,  which  is  local  (384),  requires  certainty  in  the  Decl&ra* 
description  of  the  place  (385)  where  the  distress  was  taken ;  and  the  descrip-  ^^^^*  ^^ 
tion,  number,  and  value  of  the  ^goods  also  must  be  stated  with  certainty*  f^l^O} 
although  the  same  strictness  does  not  prevail  as  formerly  (/).     Where  die 
distress  was  taken  for  rent,  a  general  avowry  is  given  by  statute  (u)  (386)  ; 
but  in  avowries  for  distresses,  taken  damage  feasant,  more  certainty  is  neces- 
sary than  in  a  justification  in  trespass,  as  the  defendant  cannot,  in  the  former, 
rely  on  mere  possession  of  the  locu$  in  quo^  but  must  state  his  title  (or)  (387). 
The  plaintiff  cannot  plead  in  bar  de  injurid  generally  (388),  but  must  take 
issue  upon  some  particular  allegation  in  the  avowry  (i^).     The   statute  of 
Anne  (z)  provides  that  the  plaintiff  in  replevin,  in  any  Court  of  record,  may,  with 
leave  of  the  Court,  plead  several  pleas  in  bar  (389) ;  which  frequently  renders 
this  action  preferable  to  trespass  or  any  other  action,  in  which  the  plaintiff  can 
have  but  one  replication  to  each  plea.     The  other  particulars  of  the  pleadings 
in  this  action  will  be  stated  hereafter.     The  judgment  for  the  plaintiff  is,  that 
he  recover  his  damages  on  occasion  of  the  taking  and  unjustly  detaining  the 
cattle,  &c. ;  together  with  full  costs  of  suit,  to  which  the  plaintiff  is  entitled  i 
though  he  recover  less  than  40^.   damages,  unless  the  judge  certify  under  the 
43  £liz.  c.  6  ;  and  under  the  19th  sectioh  of  this  act,  the  defendant  in  reple- 
vin is  entitled  to  treble  damages,  with  single  costs  also  (a).     The  judgment 
for  the  avowant,  or    person  making  cognizance,  varies  in  different  cases : 
it  may  be  at  common   law  pro  reiomo  habendo,  or  founded   on  the  stat- 
utes (6)(390).     If  the  plalnliff  be  nonsuited,  or  discontinue  his  action,  orhav^ 
judgment  against  him,  he  will  be  liable  to  double  costs  (c)(39I). 

(r)  9  Wife.  «W,  «6I  s  1  SAund.  347  e,  n.  (y)  I  B.  &  P.  76. 

7;  Willes,  221.  U)  4  Anne,  e.  l6,  s.  4. 

(c)  1  Saund.  347  b,  n.  3.  (a)  4  Moore,  296  ;   I  Lord  Riiym.  19;    I 

(t)  9  Saund.   74  Jb;    7  Taunt.  Qi^^ -,     1  Salk.  203. 

Uoore,  a86,  S.  C.  (&)  lien,  a  or  Car.  3.    See  the  oases  hi  1 

(tt)  II  Geo.  2,  c.  19,  8.  2-i  j   2  Saund.  2S^  Suund.  195,  n.  3  ;  2  Saund.  2S6»  ti.  5. 

c,  n.  3.                                                              •  (c)  1 1  Geo,  2,  c,  19,  s,  22 ;   see  also  1  B, 

(X)  2  6.  &  P.  359 ;  1  Sattnd«  347  h,  n.  1  &  Akl.  6^70: 

—  ■  -  -  ■  -   ■    ,    -  -  ^— .^ 

(384)  Vide  Robinson  v.  Mead,  7  Mass.  Rep.  351. 

(385)  Vide  Gardner  v.  Humphrey,  10  Johns.  Rep.  53. 

(386)  The  provision  in  the  siaiuie  1 1  Geo.  2.  c.  19.  s.  22,  has  nrver  been  adopted  in  the 
state  of  New  York.  Harrison  v,  M'Intosh,  1  Johns.  Rep.  3S4.  \  See  2  Rer,  StaU  Title 
X[I.  **  Replevin,"  p*  521,  See,  for  the  law  in  Pennsylvania,  the  aet  of  21si  March,  1779, 
sect.  10.     1  Sm.  Laws,  370. } 

(387)  Ace  Hopkins  v.  Hopkins,  10  J.  R.  369.  So  at  oomooon  Uw  where  the  defend-* 
ant  avows  ^or  rent  arrear.     Harrison  v.  M*Int<)sh,  I  J,  R.  380, 

i38S)  Hopkiiis  v.  Hopkins,  10  Johns.  Rep.  369.     Rogers  v.  Arnold*  12  Wend.  Rep.  30. 
389)  Sec  Lavv:i  N.  Y.,  Jet  fir  Ihe  ameikdmeat  of  the  iatc,  1  R.  L,   519.    8  Rer.  Stat. 
528,  8.  38. 

(390)  See  Laws  of  N.  Y,  sess.  1 1 .  c.  5,  s.  1 1.  1  R,  L,  95.  2  R.  S.  530  to  532,  Loomis  v. 
Tyler,  4  Day,  141,  Easton  v.  Woilhington,  5  S.  &  R.  132.  Weidel  v.  Roseberry,  13  S. 
k  R.  170. 

(391)  Ago.  Act  of  2l6t  Mufch,  1772,  s,  10.  Purg.  Di^.  710,  1  Sm.  Laws  of  PendsyU 
T4nia,  370. 
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IV.  TRESPASS. 

In  g«Mral.  The  term  IretpMS^  in  its  most  extensive  signification,  includes  every  de- 
scription of  wrong  (d)^  on  which  account  an  action  on  the  case  has  been 
usually  called  **  trespass  on  the  case  ;"  but  technically,  it  signifies  an  injury 

r  •191  1  committed  vi  et  'f^armis^  the  meaning  of  which  words  is  explained  in  Co. 
Lit  (e).  The  action  of  trespas$  (392)  only  lies  for  injuries  committed  with 
(brce,  and  generally  only  for  such  as  are  immediate  {f).  Force,  we  have  seen« 
may  be  either  actual  or  implied ;  and  the  distinctions  between  immediate  and 
consequential  injuries  have  already  been  cons'dered  Ig),  The  words  contra 
paeem  should  uniformly  accompany  the  allegation  of  the  injury,  and  in  some 
cases  are  material  to  the  foundation  of  the  action.  An  action  of  trespass  to 
land  not  within  our  king's  dominions  cannot  be  sustained  (h)  ;  for  the  venue 
in  trespass  to  realty  is  local,  and  there  is  not  therefore  any  county  into  which 
the  writ  can  in  such  case  be  issued  (t).  It  has  been  doubted  whether  trespass 
for  an  assault  committed  out  of  the  king's  dominions*  can  be  supported  (JEr)  ; 
though  as  the  fine,  in  strictness  of  law  payable  to  the  king  for  the  violation 
of  the  public  peace,  is  no  longer  regarded  (/)»  and  the  words  contra  pacem  are 
not  traversable  (m)  ;  and  the  venue  is  transitory ;  it  should  seem  that  aa 
action  for  such  injury,  or  for  an  injury  to  goods  in  a  foreign  country,  might  be 
supported.  The  intention  of  the  wrong-doer  is  in  general  immaterial  in  this 
action  (n) ;  and  where  the  defendant  has  been  acquitted  of  a  felonious  taking 
he  may  be  sued  for  the  trespass  (o). 

This  action  cannot  be  sustained  where  the  wrong  complained  of  was  a  nan^ 
feasanccj  as  for  not  carrying  away  tithes,  &c.  (p) ;  or  where  the  matter  affect- 
ed was  not  tangible,  and  consequently  could  not  be  immediately  injured  by 
force,  as  reputation,  health,  &c.  {q) ;  or  where  the  right  afilected  is  incorporeal* 
as  a  right  of  common  or  waj,  &c.  (r) ;  or  where  the  plaintifi'^s  interest  is  ia 
reversion,  and  not  in  possession  (s) ;  or  where  the  injury  was  not  immediate 
but  consequential  (0-     We  will  consider  the  particular  applicabOity  of  this 

r  «192  1  remedy  to  the  different  injuries  committed  by  force  to  the  person^  or  *per$onai 
or  rtal  properly ;  and  as  there  are  materiiil  distinctions  between  the  remedy  for 
these  injuries  when  committed  under  cq|or  of  suit  or  process,  and  when  not* 
we  will  consider  the  action  of  trei^fMUM  unSer  the  following  heads  : — 

(d)  7  East,  1S4,  135  ;  Co  Lit.  57  a.  East,  593  ;  anie,  147. 

(e)  lei  b  ;  3  Bla.  Com.  118,  398,  399.  (o)  IS  East,  409  ;  Sty.  346  ;  3  Rol.  Ab. 
(f)JinU,  149,  143.  557;  Yelv.  90;  I  Sid.  375;  1  Bing.  401  g 
(g)  id.  «M<e,  148. 


{k)  4  T.  R.  503  ;  9  Bla.  Rep.  1058.  (p)  Jinte,  144. 

(t)  Stephen  on  Pleadios,  306,  1st  edit.  {q)  AnU^  144. 


ik)  Cowp.  176 ;  9  Bla.  Rep.  1058 ;  Finch's  ir)  «fiil«,  147,  159. 

Law,  198.  («)  4  T.  R.  489 ;  7  T.  R.  9. 

(0  3  Bla.  Com.  1 18,  399.  (f)  Anlt^  159.    And  ««m^/<,  that  afUr  a. 

(m)  Com.  Dig.  Pleader.  3  M.  8 ;  Yin.  Ab.  recovery  in  trespass,  the  proper  remedy  for 

Trespass,  ^.  a.  a  continuance  of  the  injury  is  csie,  1  Stark. 

(it)  I   Campb.   497;   2  Campb.  465;  3  99. 

• •     --  - 

(399)  As  to  the  hibtory  of  this  action,  vide  1  Reeve's  Hist.  E.  L.  903,  966^  340,  34T. 
5  Reeve's  Hist.  E.  L.  84, 89. 


fh  When  it  lies  for  iiijurie«  not  committed  mider  color  of  legal  proceed-       <▼• 

ingS.  tUBTM 

^I.  For  the  parties' own  act. 

1.  iDJuries  to  the  person. 
To  personal  property. 
To  real  property. 
2.  For  the  acts  of  others,  and  of  cattle,  &c. 
^n.  When  trespass  lies  for  injuries  under  color  of  legal  proceedings  (n). 


(3. 


VIRST»  FOR   UVJURIES   NOT   UNDER   FROCISS. 

Trespass  is  the  only  remedy  for  a  menace  to  the  plaintiff,  attended  with  coo-  Ut   Injo- 
sequent  damages  (:e) ;  and  for  an  illegal  assault,  batteiy,  and  wounding,  or  "^|^^ 
imprisonment,  when  not  under  color  of  process  (y)*    It  lies  also  when  the 
battery,  imprisonment,  &c.  were  in  the  first  instance  lawful,  but  the  party  by 
an  unnecessary  degree  of  yiolence  became  a  trespasser  ab  initio  (z)(393)  ; 
and  jfbr  a  wrongful  imprisonment  aAer  the  process  is  determined  (a) ;  or  for  an 
assault  after  an  acquittal  for  a  felonious  assault  and  stabbing  (6).    So  it  lies 
for  an  injury  to  the  relative  rights  occasioned  by  force,  as  for  menacing  ten- 
ants, servants,  &c.  and  beating,  wounding,  and  imprisoning  a  wife  or  ser- 
vant (c),  whereby  the  landlord,  master,  or  servant,  hath  sustained  a  loss ; 
&oQgh  the  injury,  the  loss  of  service,  &c.  were  consequential,  and  not  imme- 
diate.    It  lies  for  criminal  conversation  (d) ;  seducing  away  a  wife  (e),  or  ser* 
^^^^^  (/)  1  or  for  debauching  the  latter  (g) ;  force  being  implied,  and  the  wife 
and  servant  being  considered  as  having  no  power  to  consent ;  and  a  count  for 
beating  the  plaintiff's  servant,  ^per  quod  servitiwn  aimiait^  may  be  joined  with  [  *19S  ] 
other  counts  in  trespass  (h) ;  and  though  it  has  been  usual  to  declare  in  case 
lor  debauching  a  daughter  (t),  it  is  now  considered  to  be  preferable  to  declare 
in  trespass  (ft). 

The  action  of  trespass,  in  its  application  to  mjuries  to  pertonal  propertyt  ^ly*  To 
may  be  considered  with  reference,  1st,  to  the  nature  of  the  thing  affected ;  ^perty. 
2dlyi  the  plaintiff's  right  thereto ;  Sdly,  the  nature  of  the  injury ;  and  the 
giHuUicn  in  which  the  defendant  stood,  as  whether  tenant  in  commoD«  bailee. 


i 


n)  S  T.  R.  ISS.  («)  Fitz.  N.  B.  89 ;  e  East,  3S7. 

W)  3  Bbu  Con.  ISO.  (/)  5  T.  R.  361 ;    7  Mod.  81 ;  t  Salk. 

(y)  11  Mod.  180, 181.  552 ;  SO  Vin.  Ab.  470. 
(x)  Con.  Dig.  TrMpan,  C.  S)  Bsc  Ab.       (g)  Bac  Ab.  Trespais,  C.  1 ;    3  Wib. 

TrospMi,a;  ^otl,  198.  569,18,19;  SNewRep.476;  9  M.  &  Sel. 

-  -   —      -      379.  436 

Eatt,  409.'  (h)  9  M.  &  Sel.  436 ;  9  New  Rtp.  476. 


(a)  Cro.  Mc 
nS  ISEaat, 
{e)9M.kS 


SaL  436;  9  Co.  -113 ;  10  Co.        (<)  9  T.  R.  167,  168 ;    90  Via.  Ab.  470; 

ISa  6  East,  387. 

(d)  7  Mod.  81.;   9  Balk.  559;    6  Eaat,        (k)  2  New  Rep.  476;  9  M.  5i  Sel.  436. 
387. 


(393)  Peaae  v.  Burt,  3  Day,  485.  Elliott  v.  Brown,  9  Wend.  R.  497.  The  State  v. 
Wood,  1  Bay,  351.  15  Maas.  R.  347,  365.  In  the  case  of  an  assault  and  baUery  both 
psrtiea  may  be  guilty  of  a  breach  of  the  peace  and  may  be  indicted ;  but  a  civil  action 
eaanot  bo  bvonghi  by  each  against  the  other.  Although .  the  defendant  may  hare  bees 
tbo  asgieisuti  yet  if  ^  plaintiff  had  med  not  onlv  more  force  than  was  necessary  for 
•elf  diihncs,  b<it  1m4  nanecessaiily  abused^  the  denndant,  he  cannot  recover  damages ; 
k«c  qntn  pay  dftimifes  Elliott  s.  Brown,  9  Wend.  A.  497. 
▼OL.  I.  d3 
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TftBsrAta. 


'^-  And  fir$t,  as  to  the  nature  of  the Mng  affected:  trespass  lies  for  taking  or 

!!Ii**'  injuring  all  inanimate  personal  property*  and  certain  domiciled  and  tame  ani» 

1.  The  na-  mals,  of  which  the  law  takes  notice,  as  dogs,  &c.  (/),  and  all  animals  usuaUj 

^pnim^^  marketable,  as  parrote,  monkies,  &c.  (8M)  and  in  which  case  it  is  not  neces- 

properiy,    gary  to  show  in  the  pleadings  that  they  have  been  reclaimed  (m).     In  the  case 

of  a  hawk,  pheasant,  hare,  rabbit,  fish,  or  other  animals  /era  natarm^  and.not 

generally  merchandizable,  it  should  be  shown  in  the  pleadings  that  the  same 

w«re  reclaimed  or  dead,  or  at  least  that  the  pbiintiff  was  poeseteed  of  them  (»)• 

So  it  lies  in  some  cases  for  taking  animals /ere  natuntf  and  not  reclaimed ;  as 

if  a  hare  or  rabbit  be  killed  on  the  land  of  another,  he  having  a  local  property 

ratione  soli  in  such  hare  or  Mibbit,  may  support  trespass  for  taking  it,  though 

the  wroDg-doer  did  not  enter  on  the  knd  (o)(S96) ;  and  if  game  be  started  on 

the  land  of  A.  and  pursued  and  killed  on  the  land  of  B.,  A.  may  support 

trespass  for  taking  the  hare,  if  he  also  pursued  the  same,  for  by  the  pumuit  he 

prevented  an  abandonment  of  bis  local  property  (p) (396).     The  same  rulea 

[  nu  ]  prevail  in  the  case  of  fish  (q).    In  ^actions  of  trespass  for  taking  or  killing 

animals  /era  natwa  not  reclaimed,  it  is  advisable  in  pleading  to  state  also  an 

entry,  if  any,  on  the  plaintiff's  land  (r) ;  and  it  is  said  that  trespass  for  killing 

i^bbits,  without  complaining  of  such  entry,  cannot  be  supported  (#). 

Sdly.  The  Secondly,  With  respect  to  theplainHff'e  inUreet  in  the  property  affected,  he 
nature  of  must,  at  the  time  when  the  injury  was  committed,  have  had  an  actual  or  a  coii- 
in*tK"-  ^^^^^^  potHseion  (tt)(397),  and  also  a  general  or  qualified  property  therein, 
W  pro.  g  ^  g4  „  2  3    Com.  Dig.  Ac        (o)  2  Salk.  666 ;    1    Ld-  Raym.  351  5 

P^'^yW-     tion    Trover,  C;  Fiu.  N.  B.  86  j    Hob.    Godb.|«3;  14  East,  «49, 

«83';  Cro.  Eliz.  125  ;  3  T.  R.  37,  38;  see        (p)  Id. 

Toller's  Law  of  Executors.   l«i  edrt.   113,        {q)  C«>^C*r.  «M. 

D,  •    Cro.  Jac  868  j  I  Ventr.  182  5  Dyer,    A.  c  ;  Cro.  Car.  56^  SM. 

M6  b:    Cro    Car.  554.    A.  to  Fi.b,  .e.        (.)  S«.  .«!«.  70.  I«,  a.  to  «ho  majr  >M 

Bul.N.P.7«i  6  B.  fc  C.  879.    Caae  for    «;«'«^»"  *"«f"/2;  490.  7M.» 
dutnrbing  a dacoy,  &e.  ante,  163. (t.)  1T.R.480;  4M.490,  7M.9. 

"  (394^  i  Treapass  vi  it  armU  U  a  proper  remedy  by  a  parent  for  th«  takinc  away  hi* 
MM      Vauffhanw.  Rhodes,  SM'Cord's  Rep.  8«7. 1  '  ^       „ 

rsMi  U  Jems  Aat  the  owner  of  land'^may,  ii,  like  manner,  haw  a  ntoperty  «««« 
JunlX^o^$>  they  ha,e  not  been  hived  or red^med  by  hun,    GUlet  ,. 6a«.n.  7 

^»rsl^  a  ra%rft  ^nTk'  l:r:Jt,lu  U  mto  th.  ,ro»»d  Of  C,  ^ 
kiS  or  '^tSelTthere,  the  propeV  »  i"  A-,  thehunter  who  may  n».nUm  tre^. 
>«^n«t  C  for  takine  away  the  hore.  Sutton  ».  Moody,  1  Ld-  Baym.  »0,  B.  C.  «  <»«• 
!^  rhirehwMd  «  Studdy.  14  East's  Rep.  849.  Mere  pursuit  <rf  a  wild  anmial  doMi 
nl  indeSent  of  UU.  %iJn.  *oU,  vest  My  property  in  th.  purwer  s .  «»«|»«M>«»» 
Ktwev^.  ..eLwry ;  it  is  sufficient  if  Ae  parrier  hare  >ende>«d  rt  unpo-ibl.  for 
thonimiil  to  escape.    Pierson  ».  Post,  3  Caines' Bep.  176. 

!m7\  Vide  Ptttoem  ••  Wiley,  8  Johnfc  Rep.  438.  Carter  ».  S!mp«>n.  »  Mm.  ftey*. 
BS5  Hence  if  a  yessel  ha0  Iwn  seized  by  an  officer  of  the  eostoms  a*  forfcited  to  tb« 
United  Stat^  and  iS  afterward,  acquitted,  the  owner  cannot  "'"l*"?  »'*'C"  j^' •°™: 
ju^  h^iem^iate  between  the  seizure  and  acquittal  sime  he  hM  neither  «f  •«»al  PO^ 
ie«ion  orlhe  rieht  to  reduce  her  into  possession.  Van  Brant  •.  Scbcndc,  II  Mn*-  K*5 
$77  '{But  w^e  a  deputy  sheriff  attached  goods,  carried  them  into  Rh"^*  W?»^»« 
deliVerJ^^emtTa  bailee, Uing  his  reoeipt,\nd  the  bailee  put  them  inw  the  hands  rf 
«X  pe^n  fSr  safe  kieping.^t  was  bdid  th«t  «1^~' •»'^'«f£;i»S'S^ 

nds    Bro 
»,  it  has  I 

JUbnfllpb    KeP*    tm^wm         ^w   —    -.— — _ 

LeaTlt,  TFarrcn  v,  Ltland,  9  Mass,  Rep.  IH,  265. } 


IV.    TRESPASS.  194 

wUch  may  be  either,  firatf  in  Ae  case  of  the  ab§olut€  or  ffeneral  owner  entided        >▼• 
to  immediate  poeseesion ;  2dl7,  the  qualified  owner  coupled  with  an  interest,         . 
and  also  entitled  to  immediate  possession  {x) ;  Sdlj,  a  bailee  with  a  mere  naked  9.  Injuries 
mtthorihft  unaccompanied  with  any  interest,  except  as  to  remuneration  for  a/fy^^ot^' 
trouble,  &e.  but  who  is  in  actual  possession ;  or  4thl7,  actual  possesnanf  though  under  pro- 
without  the  consent  of  the  real  owner,  and  even  adverse.  ^^''* 

These  rules  havQ  been  considered  in  detail  in  explaining  the  nature  of  the 
action  of  trover  {y).  It  may,  however,  be  useful  to  notice  them  here,  partic- 
niarlj  in  those  cases  in  which  thej  have  more  immediate  reference  to  the  ac- 
tion of  trespass. 

In  the  fini  instance  the  person  who  has  the  absolute  or  general  property 
may  support  this  action ;  although  he  has  never  had  the  actual  possession,  or 
aldioogh  he  has  parted  with  his  possession  to  a  carrier,  servant,  &c.  giving 
him  only  a  bare  authority  to  carry  or  keep,  &c.  not  coupled  (398)  with  an 
interest  in  the  thing  {z)  ;  it  being  a  rule  of  law  that  the  general  property  of  ' 
personal  chattels  prima  facie,  as  to  all  civil  purposes,  draws  to  it  the  posses- 
aion  (a)  (399).  Therefore  the  owner  of  tithe  may  support  trespass  against 
die  occupier  of  the  land  where  it  has  been  set  out,  for  turning  in  cattle  and 
injuring  it  (6).  So  the  grantee  of  waifs,  estrays,  and  wreck,  within  a  ^manor,  f  *195 1 
or  of  felon's  goods  Within  a  hundred,  may,  before  seizure  by  him,  maintain 
trespass  against  a  wrong-doer  (c)  ;  and  the  owner  of  a  ship  has,  notwithstand- 
ing a  charter-party,  a  sufficient  possession  thereof  to  support  trespass  {d). 

TVns  rule  holds  by  relation ;  as  in  case  of  executors  and  administrators, 
&c.,  who  may  support  trespass  for  an  injury  to  personal  property  committed 
after  the  death  of  the  testator,  or  intestate,  and  before  the  probate  or  adminis- 
tration was  granted  (e) ;  so  may  a  legatee,  after  the  executor  has  assented  to 
die  legacy,  for  a  trespass  committed  before  such  assent  (/)•  But  if  the  gen- 
eral owner  part  with  his  possession,  and  the  bailee,  at  tiie  time  when  the  in- 
jofj  was  committed,  have  a  right  exclusively  to  use  the  thing,  the  inference  of 
possessioQ  is  rebutted,  and  the  right  of  possession  being  in  reversion,  the 
general  owner  cannot  suppo{^  trespass  (400),  but  only  an  action  on  the  case, 
Ibr  ao  injuiy  done  by  a  stranger  while  the  bailee's  right  continued  (g*).  Nor 
can  die  general  owner  in  such  case  support  this  action  even  against  such  bailee 
tar  mere  abase ;  though  if  a  bailee  destroy  the  thing,  trespass  may  be  support- 
ed if  the  injuiy  were  forcible.  If,  however,  the  general  owner  merely  permit 
anodier  gratattoosly  to  use  the  chattel,  such  owner  may  sue  a  stranger  in 
for  an  injury  done  to  it  while  it  was  so  used  (A), 


(x)  .Aiiltf^TO;  1B.&P.44;  7T.R.9.  (<0  8  B.  It  Aid.  503  ;    SMoore,  Sll:t 

<f)  JmU^  170, 171.  B.  li  B.  410,  S.  0. ;  9  T.  &  J.  310,  318. 

(s)  7  T.  R.  li ;  le  Eaat,  S3.  («)  1  T.  R.  480 ;  Bac«  Ab.  Ezecutora, 

(m)  %  Sauiid.  47  a,  b,  d ;  Me  farther,  aiil«,  H.  1 ;  9  Saand.  47  a. 

J  74.    Wbeo  not  ao  in  criminal  eaiet,  lea  (/)  Bro.  Ab.  Treapasi,  pi.  95. 

CeiMi'aargmnentinBaBeley'toaac,9]>aeta,  (g)  4  T.  R.  489;    7  T.  R.  9;    S  Lev. 

C.  L-  838  to  843,  4th  edit.  909  ;    3  Oampb.  l87 :    15  East.  607 1    ante. 

J*)  8  T.  R.  79.  174.                                                                • 

c)  F.N.  B.  9tb,9ld,9lF.;    1  T.  R.  (*)  9  Campb.  464  j    Sii.!^;    16  East, 

(398)  Vide  Fntnam  «.  Wiley,  8  Johne,  Rep.  435.  WiUiame  v.  Lewis,  9  Day  498. 
Thorp  9,  Burlinff,  1 1  Johns.  Rep.  985.    East's  P.  C.  564, 565.  ^' 

(999)  Vide  tSxd  and  others  a.  CUttil^  8  Day,  979.    7  Conn.  Rep.  935. 

(400)  Vide  Ptttaam  v.  Wiley,  8  Johas.  Rep.  489.  Van  Brunt  v.  Sehenck,  11  Jehns. 
&^985.    7  Cean.  Rep.  995. 
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>▼•  In  tbe  Mutmd  case  also*  that  of  Ibe  bailee  who  has  ao  authority  coupled  with 

TftBtPijs.  ^^  interest,  it  should  seem  that  trespass  may  be  supported,  though  he  never 
9.  InjniiM  had  actual  possessiont  for  any  injury  done  during  bis  interest  (•) ;  as  in  the 
flttv'noT^  case  of  a  factor  (401),  or  consignee  of  goods  in  which  he  has  an  interest  in 
undtt  pro*  respect  of  his  commission,  &c.  (k).  The  quantity  or  certainty  of  the  interest 
^^"^  is  not  material,  and  therefore  a  shop-keeper  may  maintain  trespass  for  taking 

goods  sent  to  him  on  sale  or  return  (/)•  So  a  tenant  for  years  has  a  qualified 
property  in  trees  whilst  growing,  and  may  support  trespass  for  cutting  them 
down  unless  they  were  excepted  in  the  lease ;  though  he  cannot  support  this 
[  *196  ]  action  merely  for  carrying  the  ^trees  away  (m) ;  and  if  a  person  hate  a  ri|^ 
to  cut  all  the  thorns  in  such  a  place,  he  may  sustain  trespass  against  any  one 
who  cuts  them  down,  even  against  the  grantor  ;  but  if  he  have  only  a  right  of 
estovers,  and  the  grantor  cuts  the  whole,  the  remedy  is  case,  and  not  tres- 
pass (n) ;  and  a  mere  gratuitous  bailee  (o),  or  an  executor  de  $on  tort  (p),  may 
support  this  action.     Other  instances  have  been  before  given  (q). 

In  the  third  instance,  that  of  a  bailee,  &c.  with  a  mere  naked  authority 
coupled  only  with  an  interest  as  to  remuneration,  he  may  also  support  this  ac- 
tion for  an  injury  done  while  he  was  in  the  actual  possession  of  the  thing ;  as 
'  a  carrier,  factor,  pawnee,  a  sheriff,  &c«  (r)  (402) ;  but  it  is  otherwise  in  the 
case  of  a  mere  servant  («) ;  and  if  a  sheriff  omit  4o  continue  in  possession  of 
Ae  goods  under  an  execution,  he  cannot  maintain  the  action  (t). 

An  instance  of  the  fourth  description  is  the  finder  of  any  article,  who  may 
n)titT^t*in  trespass  or  trover  against  any  person  but  tbe  real  owner  («)  (403) ; 
and  even  a  person  not  having  a  strict  legal  right,  but  being  in  possession,  may, 
it  seems*  support  this  action  against  any  person  but  the  legal  owner  {x).  So 
a  person  in  possession  under  an  assignment  fraudulent  as  against  creditors, 
may  support  trespass  against  a  person  who  cannot  show  that  he  was  justified 
in  what  he  did  as  a  creditor  (y). 

Assignees  of  a  bankrupt,  though  they  have  a  constructive  possession  from 
the  time  of  the  act  of  bankruptcy,  cannot  support  trespass  against  a  sheriff  or 
any  other  officer  actmg  in  obedience  to  the  process  of  a  Court  of  competent  ju- 
risdiction, for  seizing  goods  after  a  secret  act  *of  bankruptcy  ;  because  such 

(0  Ante,  174  }    1  B.  4t  P.  45 ;   t  Saund.        (q)  Ante,  72,  173. 
47  d.  (0  8  Saund.  47  b;    1   Rol.  Ab.  651; 

(k)  7  T.  R.  S59 ;    1  T.  R.  113 ;    1  Hen.  Wood's  Inst.  93. 
Bla.  81 ;  BuU  N.  P.  SS ;  antt,  174, 175.  ($)  Owen,  52 ;    3  Inst.  103 ;   S  Bhu  Com. 

(H  a  Campb.  575.  396 ;  9  Saund.  47  b,  e,  d. 

(m)  S  Campb*  491  j   9  M^  k  SeL  499.        (t)  1  M.  &  Sel.  711 ;  see  1  D.  &  R.  307 ; 

Bm  nirtber  as  to  treei,  anU,  174*  9  id,  755. 

(m)  9  SaUk  638 ;   %U,  h  SeL  499 ;   8        (k)  9  Saund.  47  d  ;  4  Taunt.  547. 
Baat,  394.  (x)  3  Wils.  332 ;   9  Stra.  777  $    1  Salk. 

(o)  1  B.  &  AM.  59.  990  :  9  Saund.  47  c 

Ip)  «M«,  173.  (y)  9  Marsh.  933. 


(401)  Vide  Colwill  e.  Reevea,  9  Campb.  575. 

r409)  (Brown  t.  Manchester,  1  Pick.  Rep.  939.  {  Vide  Barker  and  Knapp  v.  MUler, 
6  Johns.  Rep.  195.  Gibbs  v.  Chase,  10  Mass.  Rep.  195.  Whether  a  depository  nay 
mfS»**«*>  trespMBk  Harrison  v.  M'Intosh,  1  Johns.  Repi  358»  {  See  the  cases  cited,  ante, 
p^  194,  n4  3. 1  Bare  possession  is  in  general  sufficient  to  support  this  action  against  a 
wrong^doer.    Hoyt«.  Qelston  and  Schenek,  13  Johns.  Rep.  141,  561. 

(403)  A  bare  possession  is  sufficient  to  enable  the  plaintiff  to  recover  in  treiptu$  against 
a  wrongHloer,  ivho  takes  the  property  out  of  his  possession  without  authority.  Cook  •. 
fioivard,  13  Johns.  Rep.  976.  t>emiok  v.  Chi^nan,  11  ib.  139.  Schermerhom  •.  Van 
Valksnbttii^h,  ib.  590.    Aiken  «.  Buck,  9  Wend.  R.  466.    Butts  e.  Collins,  13  ib.  143. 
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ofioMB  acting  hona  fiJU  oug^t  not  for  such  act  to  be  liable  as  trespaMers,  but       >▼• 
00^  to  bo  sued  ia  troTOfy  in  which  only  the  real  yalue  of  the  goods  can  be  re- 
covered {z)m  *  *•  Injuries 

*A8  to  the  ihird  point«  tkt  aotare  of  tft«  injury^  it  may  be  either  by  an  uo>  ottyT  noT^ 
lawful  taking  of  the  personal  chattel,  or  by  injuring  it  vrhilst  in  the  possession  under  pro- 
of the  general  owner,  or  of  a  person  having  a  special  property  in  it,  as  a  bailee,  ^r^'igiy  i 

Trespass  is  a  concurrent  remedy  with  trover  for  most  illegal  iaking$  (a).  ^\y,  Th-s 
Thus,  even  in  the  case  of  a  distress  for  rent,  where  there  has  been  an  illegal  nature  of 
taking,  as  for  distraining  when  no  rent  was  due,  or  taking  implements  of  trade,  i^  ^he  p^ r- 
or  beasts  of  husbandry,  when  there  was  sufficiency  of  other  property  (6) ;  or  '^""^  P^o- 
a  horse  while  his  rider  was  upon  him  (c) ;  or  if  a  distress  be  made,  the  outer  ^f \^e  rer- 
door  being  shut,  or  if  the  party  expel  the  tenant,  or  continue  in  possession,  with-  son  coir- 
oot  leave,  more  than  five  days,  trespass  lies  (d)(404) ;  for  the  statute  f  e)(405)  ""^^^"S  *^ 
iriiich  enacts  that  a  party  distraining  for  rent  shall  not  be  a  trespasser  ab  t»- 
tlio  (/),  only  relates  to  irregularities  after  a  lawful  taking  (g).     There  is  no 
doubt  that  trespass  Ues  for  any  forcible  malfeasance  after  Ugal  entry  to  dis« 
train,  and  that  the  tenant's  remedy  is  not  at  all  affected  by  the  statute*     But 
&e  statute  is  clear  that  no  subsequent  irregularity  shall  render  a  legal  distress 
a  trespass  ab  tstfto,  and  confines  the  tenant's  action  to  that  only  which  is  ir- 
regular (&)«     Of  course  case  is  the  remedy  if  the  subsequent  irregularity  be 
not  forcible,  or  be  of  a  nature  which  in  other  respects  renders  it  matter  for  that 
fonn  of  action  (t). 

This  action  also  in  general  lies  though  there  vras  no  wrongful  intent  (406) 
in  committing  the  tort  (it)  ;  as  if  a  sherifi*,  or  a  messenger  on  behalf  of  as- 
Bifpaeea  of  a  bankrupt,  by  mistake  take  the  goods  of  a  wrong  person  (/)•  If  a 
eheriff  illegally  take  the  goods  of  B.  under  an  execution  against  the  goods 
of  A.f  it  seems  that  even  the  sheriff's  vendee  is  liable  ;  but  it  seems  the  lat* 
ter  is  not  liable  if  the  process  were  only  irregular,  and  the  real  defendant's 
gooda  were  taken  (m) ;  but  if  a  second  trespasser  take  goods  out  of  the  cus- 
tody of  the  first  ^trespasser,  the  owner  may  support  trespass  against  such  sec*  I  *198 1 
oad  taker,  his  act  not  being  excusable  (»)•    This  action  may  be  supported 


(s)  1  Burr.  SO ;  1  T.  R.  480 ;  ante,  148, 
153  •  1  M.  a.  P.  541 ;  4  Bing.  597,  S.  C. 

(c)  S  WiU.  336  ;  ante,  184. 

(5)  F.  N.  B.  88 ;  4  T.  R.  565  ;  1  Burr. 
579 ;  enfc,  158. 

(c)  6  T.  R.  138 ;  4  T.  R.  569. 

Id)  1  East,  139 ;  11  East,  395  ;  S  Campb. 
115;  mKc,  158. 

(e)  11  Qeo.  S,  c.  19. 

f /)  1  Hen.  Bla.  13. 

Ig)  I  Etp.  M.  P.  389,  383. 

(4)  See  S  Campb.  116 ;   1 1  East,  195. 


(0  «. 

[k)  ^nte,  147;  3  Ler.  347;  1  Campb. 
497  ;  8  id.  576. 

(/)  ^nte,  147 ;  8  Campb.  576 ;  Bro.  Ab. 
Properlie,  83.  It  would  seem  that  no  action 
would  lis  if  an  injury  arose  fVom  a  mere  ao 
cident,  and  unavoidably,  without  any  default 
or  carelessness  on  the  defendant's  part. 
Jinte,  148. 

(m)  See  ante,  98 ;  3  Stark.  R.  130 :  8  D. 
IlR.  1. 

(n)  Sid.  438. 


(404)  Van  Brunt  and  another  v.  Schenek,  13  Johns.  Rep.  417.    Kerr  9.  Sharp,  14  Serf. 
Sl  Rawle,  399. 

(405)  The  19th  sect,  is  not  in  force  in  Pennsylvania,  Kerr  v.  Sharp. 

(406/ Tide  Higpnsnn  et  al.  v.  York,  5  Mass.  Rep.  341.  Colwill  v.  Reeres,  8  Campb. 
575.  Boi  where  a  party  becomes  poMessed  of  the  property  of  another,  for  instance  a 
wBgoo,  and  ehan^  part  of  its  appendages,  by  substituting  whiffletrees  and  devices  for 
tJhost  attached  to  it  when  it  came  into  his  possession^  and  the  owner  re-possess  himself  of 
tka  wagon,  without  knowledge  of  the  change  in  its  appendages,  tretpast  will  not  lie 
aninst  him  Ibr  the  substituted  articles ;  the  remedy  of  the  party,  if  any,  is  by  action  of 
Parker  «.  Wahrod,  13  Wend.  R.  896. 


19S  or  THte-  FOUMs  of  actions. 

^'  aguost  a  bailee  who  has  only  a  bare  authority,  as  if  a  servant  take  goods  of 
.._  '  his  master  oat  of  his  shop,  and  convert  them  (o)  (407);  so  it  is  sustainable 
^  ^"jyy  ^y  ^^  outgoing  tenant  against  the  incoming  tenant,  for  taking  manure,  thougjh 
ttffy^not  ^  latter  had  a  right  to  it  on  paying  for  it  (p).  But  in  general  trespass  is  not 
wKl«r  pro-  sustainable  against  a  bailee  who  has  the  possession  coupled  with  an  interest, 
^^'''  unless  he  destroy  the  chattel  {q) ;  nor  against  a  joint-tenant  or  tenant  in  com- 

mon for  merely  taking  away  and  holding  exclusively  the  property  from  his  co- 
tenant  (r)  because  each  has  an  interest  in  the  whole,  and  a  right  to  dispose 
thereof  (9) ;  but  if  the  thing  be  destroyed^  trespass  lies  (f),  and  case  may  be 
supported  for  injuring  the  thing  (ti)(408).  A  bailee  of  a  chattel  for  a  certain 
time,  coupled  with  an  interest,  may  support  this  action  against  the  bailor  for 
taking  it  away  before  the  time  {x) ;  and  it  lies,  though  after  the  illegal  taking 
the  goods  be  restored  (y).  When  the  taking  is  unlawful,  either  the  general 
owner  or  the  bailee,  if  answerable  over,  may  support  trespass,  but  a  recovery 
by  one  is  a  bar  to  an  action  by  the  other  (z).  Trespass  will  not  lie  for  a  refu- 
sal to  deliver  when  the  first  taking  was  lawful ;  trover  or  detinue  being  in  such 
ease  the  only  remedies  (a). 

So  trespass  lies  for  any  immediate  injury  to  personal  property  occasioned 
by  actual  or  implied  force,  though  the  wrong-doer  might  not  take  away  or  dis- 
pose of  the  chattel ;  as  for  shooting  or  beating  a  dog  or  other  live  animal,  or 
for  hunting  or  chasing  sheep,  &c.  (6) ;  or  for  mixing  water  with  wine  (c) ;  or 
unintentionally  running  down  a  ship  or  a  carriage  {d).  But  it  is  said,  though 
without  reason,  that  for  a  mere  battery  of  a  horse,  not  accompanied  with  spe- 
cial damage,  no  action  can  be  supported  (e). 
I  *199  1  ^^  ^  ^^'  ^^  ^  ^  bailee  of  a  beast,  &c.  kiU  it,  trespass  cannot  be  sup- 
ported, but  only  case  (/).  But  this  position  appears  to  be  erroneous ;  for  al- 
Aoogh  the  act  may  not  render  the  party  a  trespasser  ah  initio^  yet  he  may  be 
I  considered  as  a  trespasser  for  the  wrongful  act  itself  (^).     So  case  (i^),  or  as- 

sumpsit, for  a  breach  of  the  implied  contract,  may  be  supported  (t) ;  and  it 
seems  clear  diat  if  a  person  or  bailee,  though  coupled  with  a  beneficial  inter- 
est, as  of  sheep  to  feed  his  land,  or  of  oxen  to  plough  it  (ib),  and  he  kill  or  de- 


(•)  1  Leon.  87 ;  Cio.  Eliz.  781 ;    5  Co.  (a)  Sir  T.  Raym.  47S  ;  S  Vent.  170  ;  S 

13  b.  Saund.  47  o,  p. 

( ji)  16  East,  116.  (»)  Bamei,  458 ;  3  T.  R.  37 ;  Hob.  S83  ; 

tq)  Jhite^  195.  3  Bla.  Com.  153. 

(r)  1  T.  R.  658  ;   Cowp.  430 ;  9  Saund.  (c)  F.  N.  B.  88. 

47  g;  «n<c,  91.  (<0  I  Campb.  497;  S  id.  465;  3  East, 

(«)  1  Lot.  29;  8  T.  R.  145;   Co.  Uu  593;  bat  sea  8  New  Rep.  117. 

900  a  ;  Cowp.  S17 ;  4  East,  121.  (c)  2  Stra.  8,  72 ;  fiuere,  Barnes,  452. 

<f)  Co.  Lit.  200  a ;  «U«,  91.  (/)  Bae.  Ab.  Trespass,  G.  I ;  Moor,  248. 

<«)  8T.  R.  145;  1  Ld.  Raym.  737.  ig)  Co.  Lit.  57  a;  Cro.  Eliz.  777,  784; 

(«)  Oodb.  173 ;  F.  N.  a  86,  n.  a.  5  Co.  13  b;  Bro.  Trespass,  pi.  295 ;  1  Le- 

(y)  dflnls,  184;    Bro.  Ab.  Trespass,  pL  on,  87 ;  11  Co.  82  a. 

121 ;  a  Rol.  Ab.  569,  pi.  3,  6.  (h)  Co.  Lit.  57  a,  n.  4. 

(m)  2  Saund.  47  e;   Bro.  Trespass,  67;  (i)  Cro.  Eliz.  777,  784. 

1  Rol.  Ab.  569,  P.  (fc)  Co.  Lit.  57,  58 ;  Cro.  Eliz.  784. 

(407)  Vide  East's  P.  C.  564,  et  seq.  Adkins  r.  Brewer,  3  Cowen,  806.  Allen  v.  Cro- 
foot,  5  Wend.  R.  506.  The  distinction  is,  where  a  party  enters  a  house  by  license  he  will 
not  be  considered  a  trespasser  ah  initio  by  reason  of  an  unlawful  act  done  after  such  entry  ; 
but  where  authority  to  enter  is  given  by  law,  and  the  party  abuses  the  authority  thus 
obtainad,  he  will  be  considered  a  trespasser  ab  initio,  lb, 

(406)  Sm  Chtiley  v.  Thompson,  3  New  Hamp.  Rep.  9.  Gidney  v.  Earl,  12  Wend. 
R.98. 
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fltroy  them,  trespass  lies,  because  his  interest  therein  is  thereby  determined ; >▼• 

the  same  as  when  a  tenant  at  will  cuts  down  trees  (/).     So  one  joint*tenant  or 

tenant  in  common  may  support  trespass  against  his  co-tenanty  when  the  chat-  *•  Injories 

tel  is  de$iroyed  (m).     Bat  for  a  mere  misuser  by  one  tenant  in  common  case  gul^l^^ 

is  the  remedy  (n)  ;  and  if  goods  bailed  be  not  destroyed*  trespsss  does  not,  it  iiod«r  pvo- 

seems.  He  against  a  bailee,  coupled  with  an  interest,  for  merely  abusing  the  ^^'^ 

chattel  (o),  provided  an  interest  and  the  right  of  possession  still  continue  in 

die  bailee,  and  a  general  owner  has  no  immediate  right  of  possession  at  the 

tiaoe  the  injury  was  committed  ;  nor  can  trespass  be  supported  even  against  a 

stranger,  anless  there  be  an  immediate  right  of  possession  (|i).     Trespass 

will  not  lie  for  a  loss  or  injury  occasioned  by  a  bailee's  negligence ;  because 

it  does  not  lie  for  any  nonfeasance  (q)* 

In.  some  instances  trespass  may  also  be  supported  for  any  wrongful  act  or 
injory  committed  to  personal  property  whilst  in  the  lawful  adverse  posseasioD 
of  the  wrong*doer ;  as  where  he  has  been  guilty  of  an  abuse  which  renders 
him  a  trespasser  ah  initio  (r)  •  This  rule  prevails  in  general  whenever  die 
person  who  first  acted  with  propriety  under  an  authority  or  license  given  by 
low,  afterwards  abuses  it,  in  which  case  the  takings  as  well  as  the  real  tortious 
act,  may  be  stated  to  *be  illegal,  as  in  the  iStx  CarpetU^r^  cose  («)  (409).  |^*200] 
80  trespass  lies  for  cutting  nets,  lawfully  taken  damage  feasant  (<) ;  or  for 
'wofking  a  horse,  &c«  distrained  («}•  But  in  the  case  of  a  distress  for  rent, 
we  have  seen  that  in  general  a  party  cannot  become  a  trespasser  uh  tntlio  by 
an  inegolaTity,  when  the  caption  was  lawful  («)  (410). 

Trespass  is  also  the  proper  remedy  to  recover  damages  for  an  illegal  entry  Sdly.  To 
npoOf  or  an  immediate  injury  to,  rtal  property  corporeal,  in  the  poBseBsion  of  ''^'*  P*^ 
ike  plmntiff  {y).     This  remedy,  in  its  application  to  injuries  to  real  property, 
may  be  considered  with  reference,  1st,  to  the  nature  of  the  property  afiected; 

(I)  7  T.  R.  11 ;  Co.  Lit.  57  a  ;  Cro.  Eliz.  initio  is  observed  upon ;    S  EoL  Ab.  562 ; 

784;  5Co.  13b;  llCo.SSa;  Dyer,  121  b,  see ;)0«/,  207. 

pL  17.  («)  8  Co.  146  b. 

(m)  2  Saund.  47 ;    see  further,  ente^  91.  (0  Cro.  Car.  228. 

What  is  a  destruction  for  this  purpose,  iiL  (u)  Cro.  Jac.  147 ;    1  T.  R.  12 ;  S  Wils. 

«)  6  T.  R.  146  ;  2  Saund.  47  L  20. 

o)  2  Saund.  47  g,  («)  Jinttf  158. 

]/)  7  T.  R.  9 ;  4  T.  R.  489.  (y)  3  Burr.  1 114, 1556  ;  5  East,  485, 467  ; 

(9)  5  Co.  13  b,  14  a ;  snle,  144.  11  East,  56  ;  Bae.  Ab.  Trespass,  C.  3.    As 

(r)  Bac  Abr.  Trespass,  B.  where  the  doc-  to  immediate  and  consequential  injuries,  see 

trise  of  a  party  becoming  a  trespasser  ab  ante^  144. 


\ 


(409)  Vide  Sackrider  v,  M'Donald,  10  Johns.  Rep.  253.  Hopkins  «.  Hopkins,  3d,  369. 
Baxard  e.  Israel,  I  Binn.  240.  '*  In  every  case  to  be  met  with  in  the  books,  the  Court,  in 
coiksiderinir  who  iAMill  be  deemed  a  trespasser  ab  inUio^  for  the  abuse  of  a  legal  trust,  con* 
fine  tbe  action  for  sucli  an  act  to  those  who  were  either  the  actors  in  the  first  taking,  or 
10  audi  as  by  the  relation  they  ttood  in  to  tlie  first  takers,  mode  themselTes  parties  by 
llMir  assent  before  or  after  the  acU  It  would  be  palpably  absurd  to  say,  that  a  man  to- 
tnlhr  mieoneemed  with  the  original  caption  of  goods,  shall,  for  an  after  act  to  those  goods, 
be  deemed  to  hare  originally  uken  them."  Per  Sfencek,  J.,  Van  Brunt «.  Schenck,  11 
Johns.  Rep.  382.  Hence  it  was  held,  that  where  A.,  a  custom-house  officer,  having  seized 
n  Tessel  as  forfeited,  while  the  Tesael  was  in  his  possession,  permitted  B.  (who  was  also  a 
custom-house  officer,  though  no  way  engaged  in  the  original  seizure)  te  make  use  of  her, 
BL  could  not  be  made  a  trespasser  db  initio.  Van  Brunt  and  another  9*  Schenck,  1 1  Jchna, 
Rep.S77. 

(410)  See  Law*  of  N.  Y.  sess.  36.  c.  63.  s.  10.    1  R.  L.  436.     {  2  ReT.  SUt  504. 8. 


800  OF  TUS  FORMS  OF  ACTIONS. 

iv«       2dl7,  to  the  plaintiff's  right  thereto ;  and  3dly9  to  the  nature  of  the  fnftirjft 
TWfAM.  ^j  j^y  whom  committed. 

3*  InjuriM 

not^^under       ^^^  ^^^^  respect  to  the  nature  of  the  real  property  affected^  it  must  in 
prooeok   /  general  be  something  tangible  and  fijced,  as  a  house,  a  roorot  outphousoy  or 
Ist.  Th^  other  buildings  or  land*    Trespass  may  be  supported  for  an  injury  to  land* 
^^^n  l\    ^^^^  ^^^  fenced  from  the  property  of  others ;  and  by  the  owner  of  the  soil, 
property!    &c.  though  it  be  an  highway  (411)  era  public  bridge ;  the  term  ciote  being 
affected.  ]  |echnical,  and  signifying  the  interest  in  the  soil,  and  not  merely  a  close  or  in- 
closure  in  the   common  acceptation  of  that  term  (z)  (412).     It  lies,  however 
temporary  the  plaintiff's  interest,  and  though  it  be  merely  in  the  profits  of 
the  soil ,  as  veeturm  terra^  or  herbagii  pastures  (a),  prima  <0fUtira(6)(413),  or 
chase,  free  warren,  &c.  {c)  if  it  be  in  exclusion  of  others  (d).    So  where  a 
person  contracted  with  the  owner  of  a  close  for  the  purchase  merely  of  a 
growing  crop  of  grass  there,  it  was  decided  that  the  purchaser  iiad  such  as 
exclusive  possession  of  the  close,  though  for  a  limited  purpose,  that  he  mi^t 
maintain  trespaas  ^tiare  clauium  f regit  against  any  person  entering  the  doeot 
and  taking  the  grass,  even  with  the  assent  of  the  owner  (e)(414) ;  so  it  lies 
[  ^201  ]  for  a  trespass  *on  a  portion  of  a  common  field  afler  an  allotment,  authorizing 
the  feeding  the  same  only  for  a  certain  time  (/).    So  a  person  having  an  ex- 
clusive right  to  dig  turves  or  coals,  &c«  may  support  trespass  quare  elwuMm 
fregit  against  another  for  digging  and  taking  away  turves,  &c.  therein,  though 
others  had  common  of  pasture  over  the  land  {g).    And  if  J.  S*  agree  with 
the  owner  of  the  soil  to  plough  and  sow  it,  and  to  give  him  (the  owner)  half 
the  profits,  J.  S.  may  support  trespass  ^tcore  clauiwnfregit  against  a  stranger 
for  treading  down  the  com  (4)  (416).     But  unless  the  plaintiff  have  an  exclu- 
sive interest,  case  is  the  only  remedy,  as  if  he  had  only  a  profit  d  prendre^  aa 

(jr)  DocL  &  Stud.  30;    7  East,  807;  S  (d)  Id.;   3  Bla.  Rep.  1150;   S  M.  &  SeL 

Stra.  1004  ;  6  East,  154j  1  Burr.  133.  499. 

(a)  Co.  Lit.  4  b ;    5  East,  480 ;    6  East,  (e)  6  East,  603. 

606,  609 ;  Dyer,  385,  I,  40  ;  Bro.  Trespass,  (/)  Cro.  Eliz.  431 ;  5  T.  R.  335. 

?1.  379 ;  Moor,  303 ;  3  Rol.  Ab.  558,  pi.  8 ;  {g)  3  Burr.   1835,   1560,   1,  8 ;    6  East, 

aim.  47 ;  5  T.  R.  535.  606. 

(5)  7  East,  300.  (h)  Bui.  N.  P.  85;    4  Burr.  1837;   Co. 

(c)  3  Balk.  637.  Lit.  4b;  but  see  Cro.  Eliz.  143,  and  3  Leoo. 

313. 

(41 1)  Ace  CorUlyon  v.  Van  Brundt,  3  Johns.  Rep.  357.  Commonwealth  «.  Peter%  3 
Mass.  Rep.  137. 

(418)  Vide  Van  Rensselaer  v.  Van  Rensselaer,  9  Johns.  Rep.  377.  For  aa  appropri* 
alion  of  a  road,  trespass  lies  by  the  owner  of  the  land  through  which  the  road  passes. 
And  CTidence  of  possession  of  the  land  on  each  side  raises  a  presumption  of  ownership  in 
the  plaintiff.  PHma  JaeU  therefore  the  fee  of  the  land  over  which  the  road  passes  belongs 
to  him.  The  law  will  not  presume  a  grant  of  a  greaur  interest  than  is  essential  to  the 
enjoyment  of  the  easement;  the  rest  is  parcel  of  the  dose.  Gidney  a.  Earl,  13  Wend. 
R.  98. 

f4l3^  Vide  Stewart  v.  Doughty,  9  Johns.  Rep.  113. 

(414)  So,  a  grantee  of  trees  may  maintain  trespass  quare  clausum  fregit  against  Uie 
owner  of  the  soil  for  cutting  them  down.  Clap  v.  Draper,  4  Mass.  Rep.  366.  So,  it  lies 
by  a  tenant  at  will,  who,  on  the  tenancy  being  put  an  end  to,  is  entitled  to  the  emble. 
meats.  Stewart «.  Doughty  and  others,  9  Johns.  Rep.  108.  So,  by  a  lessee  for  years  who, 
on  the  expiration  of  the  tenancy,  is  by  the  custom  of  the  country  entitled  to  an  away*go- 
ing  crop.    Stultz  r.  Dickey,  5  Binn.  385.    Van  Doren  9.  ETerett,  3  South.  Rep.  460. 

(415)  Or  they  may  mamtain  a  joint  action.  Foote  and  LJtdifi«Id  v.  Colvin,  3  Johns. 
Rep.  316. 
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a  right  of  common  of  pasture  or  common  of  piscary  (t) ;  aod  because  the        ■▼• 
plaintiff  hath  not  in  law  the  exclusive  possession  of  a  pew,  trespass  cannot  be  ^'*^^*** 
supported  even  against  a  stranger  for  entering  it  (k) ;  but  it  seems  that  for  3.  Injuries 
breaking  a  pew,  the  owner  may  maintain  trespass  (/)  ;  and  the  parson  may  no/*!!i?iL- 
support  trespass  against  a  person  preaching  in  a  church  without  his  leave  (m).  process. 
It  may  also  be  brought  by  a  person  who  erected  a  tomhalone^  against  a  person 
who  wrongfully  removes  and  defaces  it  (n).     But  the   rule  is,  that  case  is  the 
remf»dy  for  disturbing  a  party  in  the  enjoyment  of  a  mere  easement  (o). 

This  action  also  lies  for  an  injury  to  plaintiff's  land  covered  with  water ; 
but  if  the  interest  be  merely  in  the  water,  case  is  the  only  remedy  (p)»  When 
die  trespass  is  in  the  plaintiff's  river,  pond,  &c.  it  is  to  be  described  as  an 
entry  on  the  plaintiff's  close  or  land  covered  with  water  (9);  or  it  may 
be  charged  that  the  defendant  broke  and  entered  a  pool  (r) ;  or  that  the 
defendant  broke  and  entered  the  several  fishery  of  the  plaintiff,  &c«  and 
fished  therein  for  fish ;  but  it  is  disputed  whether  it  lies  for  fishing  in  a  free 
fishery  (9). 

*2dly.  "With  respect  to  the  plaintiff's  right  or  interest  in  the  property  affect-  [  *202  ] 
ed,  we  have  given  it  a  partial  consideration  in  the  preceding  pages  {t).     The  ^^'y*  '^^o 
gist  of  this  action  is  the  injury  to  the  possession  ;  and  the  general  rule  is,  that  ^y^^  plain- 
unless  at  the  time  the  injury  was  committed  the  plaintiff  was  in  actual  posses-  tiiT's  rig  At. 
sion,  trespass  cannot  be  supported  (u)  (416)  ;  and  though  the  title  may  come 
in  question,  yet  it  is  not  essential  to  the  action  that  it  should  (x)  (417}.     There- 
fore, a  landlord  cannot,  during  a  subsisting  lease  or  demise,  support  trespass 
for  an  injury  to  the  land,  but  the  action  of  trespass  must  be  in  the  name  of  the 
tenant  (418).    But  a  fegffment  with  livery  of  seisin  made  on  land  determines 
the  tenancy  at  will,  though  the  tenant  be  not  present  nor  assenting  to  the 
feoffment,  and  the  feoffee  may  maintain  trespass  against  the  tenant  at  will  who 
afterwards  enters  on  his  possession  {y).     The  landlord  can  only  proceed  in  tie 
above  instances  in  case  as  a  reversioner  ;  and  even  to  support  that  remedy  the 
injury  must  be  of  such  a  nature  as  to  affect  and  prejudice  his  reversionary  inter- 


(0  Cro.  Eliz.  421;  Burr.  1827;  Sa!k. 
637;  Bro.  Trespass,  pi.  174;  2  Rol.  Ab. 
552,  n.  pi.  8  ;  Standi ng-placa,  2  Cast,  190 ; 
!  T.  R.  430. 

{k)  1  T.  R.  430 ;  ante,  163 ;  5  B.  &  Aid. 
361  ;  8  B.  &  C.  294. 

(0  Jinte,  163;  3  Bing.  137,  13S. 

(fM)  12  Mod.  420,  433. 

(n)  3  Bing.  136. 

(0)  JSnte,  163. 

(  p)  Yelv.  143. 

{q)  Co.  Lit.  4  b  ;  YcW.  143. 

(r)  Yclv.  143  ;  Co.  Lit.  5  b. 


(9)  2  Salk.637;  Co.  Lit.  4  b,  122  a;  2 
Bla.  Com.  40 ;  2  H.  Bla.  182;  Cro.  Car. 
554 ;  see  5  B.  &  C.  897 ;  Chitty's  Game 
Laws,  2d  edit.  283,  299. 

(t)  w^nfe,  16,  149 ;  and  see  in  general, 
Com.  Dig.  Trespass,  B. ;  Vin.  Ab.  Eutry, 
G.  4,  Trespass,  H. 

(u)  5  Cast,  485j  487. 

(JT)  Wiiles,  221  ;  1  East,  244 ;  10  East, 
65,  74. 

<y)  Ball  V.  Cullimore  and  another,  1  Gal«, 
96. 


(416)  Ace.  Stayvesant  v.  Tompkins  and  Dunham,  9  Johns.  Rep.  61.  Wickham  9. 
Freeman,  12  Johns.  Rep.  183.  Van  Brunt  and  another  v.  Schenck,  1 1  Johns.  Rep.  385. 
Yates  9,  Joyce,  11  Johns.  Rep.  140.  )  Schenck  v.  Mundorf  et  al.,  2  P.  A.  Browne's  Repb 
107.  Addlemanv.  Way,  4  Yeates,  218.  3Serg.  &  Rawie,  514.  Allen  9.  Thayer,  17  Mass. 
Rep.  299.  See  however  Bulkcly  v.  Dolbeare,  7  Conn.  Rep.  232.  Campbell  «.  Proctor,  6 
Orcenl.  Rep.  12. } 

(417)  Vide  Hyatt  v.  Wood,  4  Johns.  Rep.  157.  A  person  having  a  legal  right  of  entry 
on  land,  and  entering  by  force,  is  not  liable  to  an  action  of  trespass.  Hyati  v.  Wood,  4 
Johns.  Rep.  150. 

(418)  Ace  Campbell  v.  Arnold,  1  Johns.  Rep.  511.  Tobey  v.  Webster,  3  Johns.  Rep. 
469.      {  Sec  2  Pick.  Rep.  123.     3  Pick.  Rep.  255.  } 
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«▼•         est  (2).     But  if  trees  or  other  property  excepted  in  the  lease  be  felled,  or  trees 

^ '  *  not  excepted  be  felled,  and  afterwards  carried  away,  the  landlord  may  support 

3.  Injuries  trespass  (a)  (419).     The  mere  occupation  by  a  game-keeper  or  other  servant 
Tiorunder    ^^^  lodge  or  other  premises,  as  a  hired  servant,  and  without  paying  rent,  is 
procesf.       to  be  considered  as  the  possession  of  the  employer,  and  the  latter  may  de- 
clare as  on  his  own  possession  (6).     The  payment  of  rent  by  the  plaintiff,  his 
exercise  of  the  privilege  of  shooting,  and  the  taking  of  the  grass  without  inter- 
ruption by  a  third  person,  by  the  plaintiff 's  license,  were  held  to  be  a  sufficient 
possession  to  enable  him  to  maintain  trespass  for  breaking  and  entering  wood 
land  belonging  to  the  Crown  (c).    But  where  the  plaintiff  who  had  built  a  chapel 
conveyed  it  to  the  defendant  by  a  deed,  the  validity  of  which  was  questionable, 
and  the  defendant  took  possession,  and  gave  the  key  to  a  gardener,  who  with 
his  permission  lent  it  to  the  plaintiff  to  preach  irt  the  chapel,  and  thereupon 
the  plaintiff  locked  up  the  chapel  and  refused  to  return  the  key,  it  was  held 
he  had  not  sufficient  possession  to  maintain  trespass  {d), 
•^  Actual  and  exclusive  possession,   without  a  legal  title,  is  sufficient  against  a 

:"  ♦203  ]  wrong-doer  (420),  or  a  person  who  cannot  make  *out  a  title,  prima  facie 
entitling  him  to  the  possession  (e) ;  or  show  any  right  or  authority  from  the 
real  owner  (/).  Therefore,  a  person  in  possession  under  an  illegal  lease 
from  a  clergyman  (jr)  ;  or  under  a  mere  Ucensi-  or  void  demise  from  the 
Crown  {h) ;  or  even  it  should  seem  an  intruder  upon  Crown  land,  but  not  treat- 
ed as  such  (t) ;  may  maintain  this  action.  A  tenant  for  years  (A);  a  lessee 
at  will  (/)  ;  and  a  tenant  at  sufferance  (m) ;  may  support  this  action  against  a 
stranger;  or  even  against  his  landlord  (421)  un!es.*i  a  rii»ht  of  entry  be  ex- 
^  pressly  or  impliedly  reserved  to  the  latter  (w).     And  the  contractors  for  mak- 

ing a  navigable  canal  having,  with  the  permission  of  the  owner  of  the  soil, 
(  erected  a  dam  of  earth  and  wood  upon  his  close  across  a  stream  there,  for  the 

purpose  of  completing   their  work,  have  a  possession  sufficient  to  entitle  (hem 
to  maintain  trespass  against  a  wrong-doer  {o).     But  there  niubt  be  uctunl  pos- 
j  session,  and  a  mere  right  to  enter  is  not  sufficient ;  and  it  has  been  held,  that 

commissioners  of  sewers  could  not  maintain   an  action  a;rainst  commissioners 

■ 

^'  of  a  harbor,  fur  breaking  down  a  dam  erected  by  the  former,  as  such  commis- 

(»)  .Inle,  73.  (h)  4  B.  &  C.  574. 

(a)  .!«<«,  73.     When  not,  ante,  74.  (i)  Sec  id.  per  the  Judtjcjs. 

(6)   16  EasU  33,  3G ;  Ui.  Rei».  139.  (A)  2  Uol.  Ab.  551  ;  Sid.  347. 

(c)  4  B.  &  C.  S74.  (/)  /</. 

(rf)  5  Bing.  7.  (m)  hi.;   13  Co.  69;  1    East,  246,  n.  n  ; 

(e)   I   East,  ^84;     11    East,  65,   67;    4     Com.  Dig.  Trespass,  B.  1  ;    1   Saund.  322, 

Taunt.  547 ;    and  see  2  C.  &  P.  33.  Per    n.  5. 

Best,  C.  J.,  5  Bing.  9.  (n)  1 1  Mod.  209  ;  Com.  Dig.  Bicns,  H. ; 

(/)  1 1  Ea8^  65.  J I  Co.  48. 

(g)  1  East,  244.  (0)  5  B.  &  Aid.  600. 

(419)  {  See  7  Conn.  Rep.  235.}  So,  if  land  be  granted  to  A.  with  a  reservation  of 
all  mili-seots,  and  the  grantor  permit  B.  to  enter  and  erect  a  mill,  the  entry  of  B.  and  the 
erection  of  a  mill,  is  a  severance  of  the  freehold,  and  renders  the  mill  a  distmct  close  ;  and 
B.  may  maintain  (respa&s  against  A.  for  pulling  down  the  mill.  Van  Rensselaer  «■  Van 
Renssolaer,  9  Johns.  Rep.  377.  Jackson  v.  Buel,  Id.  299.  But  see  Torrance  9.  Erwin, 
cited  5  Binn.  290. 

(420)  Van  Rensselaer  v.  Van  Rensselaer,  9  Johns.  Rep.  381.  {  See  Hall  «.  Davis,  2 
Carr.  &  Pnyne*s  Rep.  3.^.  ( 

(421)  It  has  been  held  that  a  tenant  at  sufTerance  cannot  maintain  trespass  against  his 
landlord.  Wilde  v.  CantiUon,  1  Johns.  Cos.  123.  Hyatt  v.  Wood,  4  Johns.  Rep.  150. 
But  see  Faulkner  v.  Anderson,  Gilm.  Rep.  221. 
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flioners,  across  a  navigable  river ;  as  the  authority  to  be  exf'rcised  by  them  on         i^. 

behalf  of  the  public  does  not  vest  in  them  such  a  property  or  possessory  inter-       J 

est  as  would  enable  them  to  maintain  such  action  (p).     And  the  proprietors  3.  Injuries 
of  a  navigation,  having  by  statute  a  mere  easement  or  right  to  use  land  for  the  ng^^nJ^r 
purposes  of  the  navigation,  do  not  necessarily  acquire  such  interest  in  the  soil  process. 
of  a  bank  adjoining  to,  and  formed  out  of  the  earth  excavated  from  a  new 
channel,  made  for  the  first  time  under  the  act,  as  will  enable  them  to  maintain 
trespass  {q). 

There  is  a  material  distinction  between  personal  and  real  property  as  to  the 
right  of  the  owner ;  in  the  first  case  we  have  seen  that  (he  general  property 
draws  it  to  the  possession,  sufficient  to  enable  the  owner  to  support  tres- 
pass, though  he  has  never  been  in  possession  (r)(422) ;  but  in  the  case  of  land 
and  other  real  property,  there  is  no  such  constructive  ^possession  (423),  and   [  '*204  ] 
unless  the  plaintiff  had  the  act%ud  possession  by  himself  or  his  servant  («), 
at  the  time  when  the  injury   was  committed,  he  cannot   support  this  ac- 
tion (/)•     Thus,  before  entry  and  actual  possession,  a  person  cannot  maintain 
trespass,  though  he  hath. the  freehold  in  law ;  as  a  parson  before  induction  (ti), 
or  a  conusee  of  a  fine  (or),  or  a  purchaser  by  lease  or  release,  though  the  stat- 
ute executes  the  use  (j^),  or  an  heir  (z),  or  a  devisee  against  an  abator  (a),  or 
a  leasee  for  years  before  entry  (6).     And  it  seems  to  be  doubtful  whether  the 
assignees  of  a  bankrupt  can  sue  for  a  trespass  before  the  bankruptcy ;  at  all 
events  it  has  been  decided  that  the  bankrupt  may  maintain  such  action  (c). 
Bat  if  the  party  having  the  legal  title  to  land,  enter  thereon,  (as  by  going  on 
the  land,  and  beginning  to  plough,  &c.,)  with  intent  to  take  possession,  al- 
though he  does  not  declare  that  such  is  his  intention,  he  may  maintain  trespass 
against  a  person  wrongfully  in  possession  at  the  time  of  the  entry,  and  who, 
without  quitting  possession,  desires  the  owner  to  go  away,  and  in  fact  contin- 
ues his  wrongful  possession  aflerwards  (cZ).     A  party  wrongfully  holding  pos- 
session of  land,  cannot  treat  the  rightful  owner  who  enters  on  the  land  as  a 
trespasser  (e).     A  parson  after  induction  may  maintain  this   action  for  glebe 
laod,  though  he  make  no  actual  entry,  for  the  induction  puts  him  in  possession 
of  part  for  the  whole  (/) ;  and  a  disseisee  may  have  it  against  a  disseisor  for 
the  disseisin  itself,  because  he  was  then  in  possession ;  but  not  for  an  injury 

(p)  S  Moore,  666  ;  I  B.  &  C.  221.  pi.  13,  14 ;  Noy,  73 ;  Com.  Dig.  Trespass, 

\q)  1  B.  Ii  C.  205  ;  8  D.  &  R.  316.  B.  3. 

(r)  AiOe^  71,  72;  2  Saund.  47  a;  Bui.  {%)  Plowd.  142;  8  Mod.  7. 

N.  P-  S3.  (a)  2  Mod.  7. 

fa)  16  East,  33.  (6)  Bac.  Ab.  Leases,  M. ;  Plowd.  142. 

(I)  5  East,  483,  487 ;  Bac  Ab.  Trespass,  (c)  8  Taunt.  742  ;  3  Moore,  96,  S.  C. ; 

C.  3.  see  3  B.  &  A.  225  ;  8  B.  &  C.  293. 

(tt)  Vin.  kh.  Entry,  G.  4,  and  Trespass,  (,d)  7  B.  &  0.  399. 

S. ;  Bac  Ab.  Leases,  M. ;  Piowd.  528.  (c)  7  T.  R.  431  ;  7  Moore,  574 ;   1  Bing. 


{ 


X)  a  Leon.  147.  158,  S.C. 

y)  Cart«r,  66;    Vin.  Ab.    Trespass,  S.        (/)  8  B.  &  Aid.  470. 


(482)  Mather  v.  Trinity  Church,  3  Serg.  &  Rawle,  512.  North  r.  Turner,  9  Serg.  & 
Rawle,  244. 

(483)  Ace  Campbell  v.  Arnold,  1  Johns.  Rep.  512.  Stultz  v.  Dickey,  5  Binn.  290. 
Bat  see  Van  Brunt  o.  Schenck,  1 1  Johns.  Rep.  385,  where  Spencer,  J.,  says,  "  We  have 
carried  the  principle  as  to  real  property,  further  than  has  been  done  in  England  ;  and  we 
allow  the  owner  to  maintain  trespass  without  actual  entry,  on  tlie  principle  that  the  poa- 
■aarion  follows  the  ownership,  unless  there  be  an  adverse  possession.'*  See  also  Wicknara 
a.  Freeman,  12  Johns.  Rep.  184.  Bush  and  others  v.  Bradley,  4  Day,  306.  And  what  19 
said  by  Duncan,  J-,  3  Serg.  k  Rawie,  513,  514, 
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>^'        after  the  disseisin  (g)^  until  he  hath  gained  possession  hy  re-entry,  and  then 

'  he  may  support  this  action  for  the  intermediate  damage  (424) ;  for  after  the 

3.  Injuries  e»itry,  the  law,  by  a  kind  of  jus  jwstliminii,  supposes  the  freehold  to  have  all 
norunder    ^^o^g  continued  in  him  (/i).     After  recovery  in  ejectment,  this  action  may  be 
proce^      supported  for  mesne  profits,  though  anterior  to  the  *time  of  the  demise  in  the 
[    206  J    declaration  in  ejectment  (t)  (425) ;  unless  where  a  fine  has  been  levied,  in 
which  case  tres^ss  cannot  be  supported  for  an  injury  committed  anterior  to 
the  entry  to  avoid  the  fine  ( j ).     So  a  copyholder  may  maintain  an  action  of 
trespass  for  mesne  profits  from  the  time  of  surrender  ai\er  admittance  and  sub- 
sequent recovery  in  ejectment  (A:). 

A  person  having  a  mere  incorporeal  right,  as  a  common  of  pasture,  turbary* 
&c.  cannot  support  trespass  qttare  clauium  f regit  for  treading  down  the  grass 
growing  upon  the  land  upon  which  he  has  such  right  of  common,  &c. ;  for  al- 
though a  commoner  has  a  right  to  take  such  grass  by  the  mouths  of  his  com- 
monable cattle,  he  is  not  to  Le  considered  as  in  possession  of  the  land  (i). 
But  whenever  there  is  an  exclusive  right,  trespass  may  be  supported,  if  pos- 
session in  corporeal  property,  though  the  party  has  not  the  absolute  right  to 
the  soil,  or  the  whole  property  therein  (m)  (426) ;  as  if  a  person  have  an  exclu- 
sive right  to  cut  turf  and  peat,  or  cut  thorns,  he  may  support  trespass  quare 
clausum  fregiU  and  for  cutting  the  turf(n);  and  it  may  be  supported  for  a 
trespass  in  a  portion  of  a  common  field  after  the  allotment  to  the  plaint]fF(o). 
So  the  owner  of  the  soil  may  support  trespass,  although  the  public  or  private 
individuals  have  a  right  of  way  (p),  or  the  privilege  of  holding  a  market  {q) 
thereon,  if  there  be  committed  on  the  close  any  act  not  protected  by  the  subor- 
.  dinate  rights  or  easements  alluded  to.    If  the  plaintiflf  were  in  possession  of  the 
lands,  &c.  at  the  time  when  the  injury  waa  committed,  the  circumstance  of 
his  having  quitted  possession  before  the  commencement  of  the  action  consti- 
tutes no  objection  (r)  (427). 

(•r)  8Rol.  Ab.  5G3j    Dyer,  935;    3  Bla.  (0  Bro.  Trespass,   pi.  174;  2  Rol.   Ab. 

Com.  210.  522,  N.  pi.  8  ;    Bac.  Ab.  Trespass;  C.  3  ; 

(/»)  Vin.  Ab.  Trespsss  T. ;   11  Co.  51a;  3  Burr.  1825  ;  Cro.  Eliz.  421. 

3  Bla.  Com.  210;    2    RmI.    Ab.   55i;    Bro.  (m)  Ante,  201;    2   Burr.  1563,   1824;  5 

Trespass,   pi.  35;    Cro.  Eliz.  540;    Com.  East,  485  lo  487  ;  Cro.  Eliz.  421. 

Dig.  Trespass,  B.  3.  (n)  3  Burr.  154)0,  1824; -2  Salk.  638;  8 

(i)  Run.  Eject.  442  ;    2  Burr.  666,  667  ;  M.  &  Scl.  499. 

reake'8  Evid.  326;  Adums'  Eject.  2d  ed.  (o)  Cro.   Eli£.   421;   5  East,  480,  485  to 

333,  334  ;  post.  487. 

(j)  7T.  K.  732,  733;   3  Bla.  Cora.  210,  (v)  I  Wils.  110. 

2H.  M  /J.  107. 

(k)  IG  East,  210  ;  2  Wils.  15.  (r)  Bac.  Abr.  Trespass,  C.  3. 

(424)  Vide  Tobey  r.  Wcbsier,  3  Johns.  Rep.  471.  But  trespass  will  not  lie  against  a 
person  coming  in  under  the  disseisor.  Li  ford's  case,  U  Rep.  46.  So  where  the  defend- 
ant is  put  into  possession  under  a  writ  of  restiiuiion,  on  an  indictment  for  a  forcible  entry 
against  the  jiluintifr^  and  the  proceedings  are  afierwnrds  qiKishcd,  and  a  re-rcstitution 
awarded,  the  plnintifTmny  maintain  trespass  against  the  defendant,  but  not  against  a  person 
acting  under  license  from  him.  Case  v.  De  Goes,  3  Caines*  Rep.  261.  Wickham  v.  Free- 
man, 12  Johns.  Rep.  184.  But  it  was  held,  thHt  if  the  defendant  pending  an  action  of 
ejectment,  gives  up  possession  to  a  third  person,  the  latter  will  be  liable  fur  the  mesoe 
profits,     Jackson  ».  Stone,  13  Johns.  Rep.  447. 

(425)  Where  the  plainiiflf  proceeds  for  the  mesne  profits  subsequent  merely  to  the  lime 
of  the  demise  laid  in  the  declarai'on,  the  production  of  the  judgment  in  ejectment,  and  the 
writ  of  possession  executed,  are  sufficient  to  entitle  him  to  recover  ;  but  if  he  go  for  time 
bffore  the  demise,  the  defendant  may  controvert  his  title.  1  Esp.  Dig.  505,  5u6.  Aslin 
r.  Parkin,  Burr.  Rep.  668.     Jackson  v.  Randall,  1 1  Jo*ins.  Rep.  405. 

(426)  Myers  v.  White,  I  Rawie,  353..    Van  Rensselaer  r.  Radcliff,  10  Wend.  R.  639. 

(427)  Vide  Stultz  v.  Dickey,  5  Binn.  R.  285. 
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With  respect  to  the  nature  of  the  injury  to  real  properly^  we  have  seen  that       *▼• 

trespass  can  only  he  supported  when  the  injury  was  committed  with  force  ac-      

lual  or  implied,   and   immediate  (<).     It  lies,  however  unintentional  the   tres-  3*  Injuncs 
pass  (I)  ;  and  *»hough  the  locui  in  quo  were  uninclosed  (v),  or  the  door  of  the  nor*undcr 
house  were  open,  if  the  entry  were  not  for  a  justifiable  purpose  (x)  ;  and  even  process. 
shooting  at  and  killing  game  on  another's  land,  though  without  an  actual  entry,  L        ^^h 
is  in  law  an  entry  (i^) ;  though  in  genera]   when  the  injury  was  committed  off  nature  of 
the  plaintifl's  land,  or  by  causing  something  to  he  suspended  oyer  it,  but  not  ^®  injury 
touchiog  it,  the  remedy  must  be  case  (z).     Where  a  master  ordered  a  servant  perty;  aiid 
to  lay  down  a  quantity  of  rubbish  near  bis  neighbor's  wall,  but  so  that  it  ^^  ^^^  P«r-> 
might  not  touch  the  same,  and  the  servant  used  ordinary  care,  but  some  of  the  mittlno*  iu 
rubbish  naturally,  and  as  was  to  be  expected,  ran  or  rolled  against  the  wall, 
it  was  held  that  the  master  was  liable  in  trespass  (a).     A  mere  nonfeasance, 
as  leaving  tithe  on  land,  we  may  remember,  is  not  sufficient  to  support  tres- 
pass (6)  ;  and  it  should  seem  that  for  the  mere  continuance  of  an  injury,  for  the 
inception  of  which  the  plaintiff  has  already  recovered  damages,  case,  and  not 
trespass,  is  the  proper  remedy  (c). 

As  to  the  person  by  and  against  whom  this  action  may  be  supported,  it 
should  be  remembered  that  actual  possession  is  necessary  to  support  the  ac- 
tion, and  that  if  the  right  of  possession  be  in  reversion,  it  clearly  cannot  be 
sustained*  Trespass  lies  against  a  mere  tenant  at  will  for  pulling  down  a 
house,  or  cutting  trees  during  the  tenancy  at  will  (428),  the  interest  being 
thereby  determined  {d) ;  but  against  a  lessee  for  years,  trespass  for  cutting 

down  trees  does  not  lie,  and  case  in  the  nature  of  waste  is  the  only  remedy 

for  the  cutting  (429),  unless  the  trees  were  excepted  in  the  lease  (e).     But  if 

be  a/lerwards  take  the  trees  away,  trespass  or  trover  lies  (/) ;  and  if  the  trees 

be  excepted  in  the  lease,  and  ho  cut  them  down,  trespass  quare  clattsum  fregit 

lies  for  such  cutting  (g).     And  a  tenant  for  years  cannot  support  trespass 

against  a  •stranger  merely  for  carrying  away  trees   cut  down  during  bis  L  *207  J 

term  {h). 

The  proper  remedy  by  one  joint-tenant  or  tenant  in  common  of  realty, 
against  the  other  who  commits  a  partial  injury  to  the  land  or  other  property, 
as  by  waste,  &c.  is  an  action  on  the  case  as  for  misfeasance  (i) ;  but  if  one 
tenant  in  common  totally  destroy  the  subject-matter  of  the  tenancy  in  com- 

(«)  w9filr,  142,  143.    As  to  these  injuries  (&)  .^n/^  U4. 

in  general,  see  Com.  Dig.  Trespass,  A.  2 ;  (e)   1  Stark  22. 

Bac  AU.  Trespass,  F.  {d)  Cro.  Eliz.  78J  ;  5  Co.  13  b  ;   M   Co. 

(I)  JInte,  147  ;  3  Lev.  37 ;  1  Campb.  497  ;  81  b,  82  a  ;  Co.  Lit.  57  a  ;  Saville,  84. 

«  Id,  576.  (0  Allcyn,  83  ;  1   Saund.  332,  n.  5  j  4 

(tt)  ^nie,2\)0;  DocL  &  Slud.  30 ;  7  East,  Taunt.  316  ;  ante,  160. 

«07.  (/)  Id.;  7T.   R.    13;  4  Co.  62;  Vin. 

(x)  AnU,  143;    Bac.  Ab.  Trespass,  F. ;  Ab.  Trespass,  S.  pi.  10. 

«  Rol.  Ab.  555,  I.  15.  (g)  Bro.  Trespass,  pi.  65  ;  1  Saund.  322, 

(y)  1 1  Mod.  74,  130 ;  1  Stark.  53.  (luccre,  n.  5  ;  Bac.  Ab.  Trespass,  C.  3. 

if  shooting  over  another's  land  is  a  trespass,  {h)  2  Campb.  491 ;  2  M.  &  Sel.  499.   See 

1  Surk.  53.  further  as  to  trees,  ante,  171,  173. 

(z)  2  Burr.   1114;    11   Mod.  74,  130;   1  (t)  8  T.  R.    145;  Com.  Dig.  Estate,  K. 

Stark.  59  ;  ante,  144.  8 ;  8  B.  &  C  268. 

(•)  9B.&C.  591.        

(428)  Ace.  Phillips  v.  Covert,  7  Johns.  Rep.  1.    Suffern  v.  Townsend,  9  Johns.  Rep.  35. 
Tobey  r.  Webster,  3  Johns.  Rep.  470. 

(429)  Bui  not  for  cutting  and  carrying  away  the  trunks  of  trees  blown  down  by  a  tern- 
pesL    TroTer,  it  seems,  is  the  proper  remedy.    ShuU  v.  Barker,  12  Serg.  &  Rawle,  272. 
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IT.        mon,  his  companion  shall  have  trespass  {k).    If  one  of  two  tenants  in  com- 
TE«»PA8«.   ^^^  ^^  ^^  ^j^  ^^1  pyjj  jj  j^^jj  i^j  order  to  rebuild  it,  and  does  rebuild  it,  this 

3.  Injuries  is  not  a  destruction  for  which  trespass  lies  (/).     If  two  be  tenants  in  common 

U)  really,     ^^  ^  folding,  and  one  of  them  by  force   prevent  the  other  from  erecting  hur- 
not  under  ^  .        ,  »•  •     *       »  »   :..  ^^.^.^^^ 

process.       dies,  trespass  lies  (w).     This  action  does  not  lie  agamst  a  tenant  m  common 

for  taking  the  whole  profits  (4  3C),  yet  if  he  drive  out  of  the  land  any  of  the 
cattle  oC  the  other  tenant  in  common,  or  hinder  him  from  entering  or  occupy- 
ing the  land,  an  action  of  ejectment  may  be  supported  (n)  ;  but  not  it  seems 

an  action  of  trespass  (o). 

Though  the  entry  were  lawful,  yet  by  a  subsequent  abuse  of  an  authority  in 
law  to  enter,  as  to  distrain,  &c.  (except  for  rent  or  poor's  rates  ( p),  or  under 
the  Turnpike  Act)  (9),  the  party  may  become  a  trespasser  ab  iniiio  (r)(431). 
As  if  an  officer  under  an  execution  continue  in  possession  longer  than  the  law 
allows,  his  entry  becomes  a  trespass  ab  iniiio  («).  And  it  seems  that  a  magis- 
trate is  a  trespasser  ab  initio^  if  he  commit  a  person  charged  with  an  offence 
for  re-examination  for  an  unreasonable  time  (0-  So  in  the  ca^e  of  distress 
damage  feasant^  a  subsequent  conversion  of  the  goods  renders  the  original 
seizure  illegal  («).  But  in  these  cases  the  subsequent  act  must,  in  order  to 
render  the  original  entry  a  trespass,  be  in  itself  forcible,  and  an  act  of  such  a 
nature  that  trespass  would  lie  if  no  authority  or  right  existed ;  and  therefore  a 
sheriff  acting  upon  a  fieri  facias^  is  not  a  trespasser  ab  initio,  merely  because 

[  ♦208  ]  he  extorts  more  than  he  was  justified  *in  levying  (x).  In  the  case  of  a  dis- 
tress for  rent,  if  the  party  remain  in  possession  an  unreasonable  time  more 
than  five  days  (y);  or  turn  the  plaintiff's  family  out  of  possession  (z)  ;  he  is 
liable  for  those  acts  only.  In  the  case  of  an  authority  from  the  complainant 
himself  to  enter,  the  abuse  of  such  authority  (432)  will  not  in  general  render 
the  party  a  tresptisser  ab  initio  (a)(433^ 

Against  a       In  the  next  preceding  pages  we  have  considered  when  this  action  may  be 

(Jfc)  8  B.  &  C.  268  ;  Co.  Lit  200  j  ante,  (s)  2  Bla.  Rep.  1218  j  5  TaunL  198 ;  see 

91.  5  B.  &  C.  488. 

(0  8  B.  &  C.  257  ;  ante,  91.  (0   10  B.  &  C.  28, 

(m)  Co.  Lit.  200  b.  (u)  3  Wils.  20. 

(a)  Co.  Lit.  199  b ;  3  Wils.  119  ;  12  Mod.  (ar)  5  B.  &  C.  485. 

567.  (y)  2  Sura.  717 ;   1  Hen.  Bla.  13 ;  It  East, 

(0)  8  B.  &  C.  26d.  395  ;  2  Campb.    115;  a>ite,    138.     What  is 

(p)  I  Hen.  Bla.  13.  a  reasonable  time)   see  4   B.  &  Aid.   208, 

(q)  3  Geo.  4,  c.  126,  s.  144.  qualifying  the  decision  in  1  Hen.  Bla.  16. 

(r)  Bac.  Ab.   Trespass,  B.  ;  Six  Carpen-  Tz)  I  East,  139. 

ters'case,  8  Co.    146;  2  Bia.  Rep.    1218;  (a)  Lane,  90;  Bac.  Ab.  Trespass,  B;  2 

Com.  Dig.  Trespass,  C.  2  ;  3  T.  R.  292  ;  5  T.  R.  166, 
B.  &  C.  488. 


pariy,  for 


(430)  {  ^tsumptit  lies  by  one  tenant  in  common,  against  his  co-tenant,  "who  has  sold 
the  common  property,  and  received  all  the  mon^y.    Gardiner  Man.  Co.  v.  Heuld,  5  Greenl. 

Rcp.38l.j 

M31)  Vide  Adams  v.  Freeman,  12  Johns.  Rep.  408. 

{4Zl)  Scd  vide  Adams  t>.  Freeman,  12  Johns.  Rep.  409.  As  to  the  distinction  between 
the  abuse  of  an  authority  in  law  and  in  fact,  see  further,  Van  Brunt  and  another  v. 
Schenck,  13  Johns.  Rep.  416.     Allen  v.  Crofoot,  3  Cowen,  506. 

(433)  A  person  impounding  cattle,  taken  damage  fea$*mt,  before  the  damages  haTC  been 
ascertained  by  two  fence  viewers,  under  the  act,  sess.  36.  c.  35.  s.  19.  2  R.  L.  134,  is  & 
trespasser  a6  iniiio.  Pratt  v.  Petrie,  2  Johns.  Rep.  191.  Sackrider  v.  McDonald,  10 
Johns.  Rep.  253.  Hopkins  v.  Hopkins,  10  Johns.  Rep.  369.  {  So  on  a  distress  for  rent, 
if  the  goods  distrained  on  are  sold  without  having  been  appraised  and  advertised,  agree- 
ably to  the  21st  of  March,  1772,  the  distrainer  is  a  trespasser  ab  initio,  Kerr  r.  Sharp,  14 
6trg.  &  Rawle,  399.  } 


IV.    TRESPASS.  208 

supported  against  a  party  for  his  own  immediate  act ;  in  some  cases  it  may  be       '^* 
supported  against  a  person /or  the  CLctsof  another  andofeattlti  &c.     Thus  a  '^^^21^^ 
party  may  be  sued  in  respect  cf  his  previous  consent  or  request  that  the  trespass  irespasses 
may  be  committed  :  as  if  A.  command  or  request  B.  to  beat  or  impress  C,  or  ^^  ^f  his' 
to  take  his  goods,  or  to  commit  a  trespass  on  his  land,  and  B.  do  it,  this  ac-  eoitU,  (kc 
tion  lies  as  well  against  A.  as  against  B.  (6) ;  and  trespass  lies  against  a  mas- 
ter where,  while  the  servant  drives  his  master,  the  horse  of  the  latter  runs 
away  and  does  damage  (c).     So  if  A.  direct  the  sherifTto  levy  particular  goods, 
not  the  property  of  the  defendant  in  fhe  action,  A.  may  be  sued  in  trespass  {d). 
It  may  also  be  supported  against  a  person,  not  being  an  infant  or  feme  covert, 
who  afterwards  assents  to  a  trespass  committed  for  his  benefit  (e)(434},  though 
not  so  as  to  render  him  liable  for  a   forcible  entry  (/) ;  so  for  taking  goods, 
even  to  subject  the  party  to  liability  for  the  abuse  of  an  authority  in  law,  as  a 
trespasser  ab  initio  (^)(436).     But  without  such  consent,  trespass  does  not  in 
general  lie ;  as  if  A.  command  his  servant  to  do  a  lawful  act,  as  to  distrain 
the  goods  of  B.,  and  he  wrongfully  take  the  goods  of  C,  A.  is  not  liable  (^}, 
the  liability  of  the  sheriff  being  an  exception  (i)(436).     And  the  mere  accept- 
ance of  goods  illegally  taken  by  another,  does  not  always  furnish  evidence  of 
an  assent  (Ar) ;  as  if  a  pound-keeper  receive  goods  illegally  distrained  (/}• 
But  in  these  cases,  if  the  party  afler  demand  withhold  the  goods,  trover  may 
be  supported  against  him.     And,  as  we  have  already  seen,  unless  there  be  an 
actual  ^consent  to  the  trespass,  either  before  or  afler  it  was  committed ;  or  [  *209  1 
unless  the  act  was  the  probable  result  of  the  orders  given,  and  the  servant 
used  due  care  ;  even  a  master  is  not  liable  in  an  action  of  trespass  for  the 
act  of  his  servant ;  though  case  may  be  supported  against  him  in  some  instan- 
ces, for  injuries  in  respect  of  which  the  servant  is  liable  in  trespass  (m).     We 
hare  before  seen  how  far  agents  or  partners,  &c.  are  liable  (»). 

We  have  already  partially  considered  the  liability  of  a  person  for  the  acts 
of  his  cattle  (a).  In  those  cases  in  which  the  defendant  is  not  liable,  unless 
he  had  notice  of  the  propensity  of  his  cattle,  as  in  the  instance  of  a  dog  biting 

(6)  MU,  91 ;  1  Campb.  187;  2  Bla.  Rep.  (A)  3  Wils.  313,  317 ;   1  East,  105  ;  ante, 

1035;  Salk.  -tOS  ;  4  Inst.   317;    Bac.  Ab.  93. 

Trespass,  G.  ;  Coin.  Dig.  Trespass,  C.  1.  (t)  ^nte,  93. 

(e)  3  Tyr.  220.  (*)  2  Rol.  655, 1.  50. 

(d)  2  Rol.  553,  I.  5,  10.  (/)  Cowp.  476. 

(e)  Jjnte',  91,  92;  Cowp.  478;  3  Wils.  (m)  ^nle,  93,  149;  1  East,  106;  2  Rol. 
377.  553,  I.  25  ;   1  Taunt.  568  ;  4  B.  &  Aid.  590  ; 

(/)  4  Inst.  317 ;  Co.  Lit.  180  b,  n.  4.  (n)  Antt,  96,  98. 

Ig)  Lane,  90;  an/e,  92.  (o)  ^nle,  94,  193. 

(434)  Vide  Smith  v,  Shaw;  12  Johns.  Rep.  257.  Cb.  J.  Spencer  says:  "To  render 
one  man  liable  for  ihe  acts  of  others,  it  must  appear  that  they  acted  in  concert,  or  that 
the  act  of  the  indiTidual  sought  to  be  ciiarged.  ordinarily  and  naturally  produced  the  acts 
of  the  others."  GuUle  ».  Swan,  19  Johns.  Rep.  382.  Wall  v.  Osborn,  12  Wend.  R.  39. 
1*1  the  case  lust  cited  a  party  sold  a  mill  standing  upon  the  lot  of  another,  and  appointed 
m.  day  to  remove  it,  promising  to  ahl  the  purchaser  in  removing  it ;  but  the  mill  was  in  fact 
taken  down  and  removed  by  the  purchaser  ;  held  that  the  vendor  was  liable  in  trespats, 
although  not  present,  or  aiding  in  the  removal.  f5.  So  where  the  defendant  sold  thu 
plaintiff'B  steam  engine,  and  requested  the  puichaser  to  take  it  away;  and  he  was  held 
imble  in  trespass.  Morgan  v.  Yurick,  8  Wend.  R.  594.  So  a  person  who  aids  an  officer 
in  executing  process,  if  Die  officer  is  not  justified  by  the  process,  although  (2  R.  S.  441,  s. 
80.}  enacts  that  an  officer  may  command  assistance.  Eklcr  v.  Morrison,  10  Wend.  R.  128. 
O/ftead  9.  Shed,  12  Mass.  Rep.  512. 

f435)  Vide  Van  Brunt  et  al.  v.  Schcnck,  13  Johns.  Rep.  414. 
436)  Vide  Hazard  v.  Israel,  1  Binn.  240. 


cattle. 
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>^-        manlcind,  sheept  &c.j  or  an  unruly  bull  doing  some  injury ;  the  remedy  is  in 

'  general  by  action  on  the  case  (p) :  and  that  is  the  proper  form  of  action  for 

Liability   f^e  consequences  of  bringing  an  unruly  horse,  &c.  into  an  improper  place  (9). 
ses  of^otlw  ^"*  *^  *^®  animal  were  naturally  of  the  propensity  to  do  the  mischief  com- 
ers :  or  of  plained  of,  as  horses  and  cattle  to  trespass  on  land,  though  the  owner  had  no 
notice  in  fact  of  their  propensity,  the  remedy  is  trespass  (r). 

Trespass  may  also  be  supported  for  an  injury  committed  by  animals  notori- 
ously ferocious,  and  let  loose  by  the  owner  (<). 


SECONDLY,   UNDER   COLOR   OF    LEGAL    PROCEEDINGS. 

The  application  of  the  action  of  trespass  to  injuries  committed  under 
color  of  a  legal  proceeding,  may  be  considered  under  the  seven  following 
heads : — 
1st.  For         Ftr«f,  In  general  no  action  whatever  can  be  supported  fdr  any  act,  however 
proceed-      trrontovix^  if  expressly  sanctioned  by' the  judgment  or  direction  of  one  of  the 
ing^  where  superior  Courts   at  Westminster ;  or  even  by  an  inferior  magistrate,  acting 
iSm.  **^'      within  the  scope  of  his  jurisdiction  (i)(437).     If  the  court  or  inferior  judge 
has  jurisdiction  over  the  subject-matter  (438),  he  is  not  liable  as  a  trespasser, 
[  *210  J    however  enoneous  the  conclusion  at  *which  he  arrives  may  be  (u).     And  we 
have  before  seen  that  commissioners  of  bankrupt  are  not  liable  in  trespass  for 
committing  a  person  who  does  not  answer  to  their  sati/;faction,  when  examined 
before  them  touching  the  bankrupt's  estate  (a?).     It  seems  that  no  action  will 
lie  against  a  judge  for  what  he  does  judicially^  though  it  were  done  malicious* 
ly  (!^)  i  Q^  \eiist  he  would  not  be  liable  in  trespass  in  such  case.     And  where 
the  lord  chancellor  sitting  in  bankruptcy  committed  the  solicitor  to  the  com- 
mission for  not  obeying  an  order,  it  was  held  that  he  had  jurisdiction  to  do  so^ 
and  that  no  action  was  sustainable  against  him  for  so  doing  (z).     But  when 
an  inferior  Court  is  guilty  of  an  excess  of  jurisdiction,  trespass  may  be  sup- 
ported for  any  thing  done  under  such-  proceeding  (a)  (439).    And  in  the  case 

(p)  Id.  ibid,  ;  Lutw.  90  ;  Cro-    Car.  35  ;  &  Scl.  425  ;  2  Hawk.  c.  13,  s.  80  ;  see  cases 

Ld.  Rnym.  G08,  1533  ;   12  Mod.  333 ;  Dyer,  cited  in  Dicas  v.  Lord  Brougham,  1  Mood. 

25.  pi.  162.  U  Rob.  309;  6  Car.  &  P.  249,   S.  C.    In 

iq)  Venir.  295.  such  cases  the  magistrate  might  be  punished 

r)  jBlnte,  94;  2  Rol.  Ab.  568,  N.  1.  15  ;  by  criminal  infurmation,  or  indictmentt  see 

3  Bla.  Com.  211  ;   1  Ld.  Raym.  608,  1583;  itL  and  Burn,  J.,  26th  ed.  tit.  ^' Justices,^ 
Buc.  Ab.  Trespass,  G.  2.  (s)  Dicas  v.  Lord  Brougham,  1  Mood.  & 

(s)  Jinte,  94  ;  Ld.   Raym.  1583  ;  3  East,  Rob.  309  ;  6  Car.  &  P.  249,  S.  C. 
595,596.  (a)  See  ante,  90;   1  B.  &  C.   169.     Note 

(I)  10  Co.  76  a  ;    2  Wils.  384  ;  3  M.  &  the  distinction  between  error  in  the  process 

?el.  411,425,  427,   428;    IB.  &  C.   169;  or  other  proceedings  where  there  is  jurisdic- 

ante,  88.  tion  over  the  subject-matter,  and  an  irregu- 

(u)  Sec  ante,  210,  n.  (u)  ;  6  Bing.  85.  lar  proceeding  where  there  is  a  total  want 

(x)  1  B.  &  C.  163 ;  ante,  90.  of  jurisdiction,  3  M.  &  Sel.  425,  427,  428. 

iy)  7  SU  Tr.  412  ;  6  Howell,  1094 ;  3  M. 


(437)  {  See  7  Conn.  Rep.  II,  and  the  cases  cited.  ]  Vide  Uecker  v.  Jarret,  3  Binn. 
404.    Henderson  and  others  v.  Brown,  1  Caines'  Rep.  92. 

Where  a  justice  acts  without  acquiring  jurisdiction,  he  is  a  trespasser ;  but  having  juris* 
diction,  an  error  in  judgment  does  not  subject  him  to  an  action.  Horton  v.  Auchmoody,  7 
Wend.  R.  200.    Brown  v.  Crowl,  5  ib.  298. 

(438)  {  Shoemaker  v.  Nesbit,  2  Rawle,  201.  } 

(439)  So,  the  trespass  lies  against  a  justice  of  the  peace,  who  ivsues  a  warrant  on  a  con- 
viction for  a  forcible  entry,  by  which  the  party  is  turned  out  of  possession,  aftei^tbe  service 
of  a  certiorari*    Case  9.  Shepherdj  2  Johns.  Cas.  27.    The  want  of  jurisdictiou  ia  a  court 
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oC  an  error  by  a  ministerial  officer,  this  action  may  be  supported,  if  the  injury        !▼. 
complained  of  was  committed  with  force  and  immediate  (6).     We  have  al-  ''*^^*'* 
ready  considered  how  far  a  judicial  officer  or  other  public  agent  will  be  liable,  l.For/rro- 
OD  the  ground  of  having  exceeded  his  jurisdiction  or  authority,  or  acted  with  ^^^n^ 
negligence  in  the  exercise  of  his  duty  (c).  where  ju» 

Seeondhf,  When  the  Court  has  no  jurisdiction  over  the  subject-matter,  "»<^*<^iio»' 
trespass  is  the  proper  form  of  action  against  all  the  parties  (440)  for  any  act,  ^|^- 
'which,  independently  of  the  process,  would  t>e  remediable  by  this  action  or  by  jurisdio^ 
trover,  if  goods  have  been  taken  (d).     Trespass  lies  if  commissioners  of  ex-  ^^^* 
dse  adjudge  low  loines  to  be  strong  waters^  <$*c.  (e) ;  or  leather  searchers  im^ 
properly  seize  leather  (/).     It  has  been  considered,  that  when  civil  proceed-* 
ings  in  an  inferior  Court,  having  no  jurisdiction  over  the  debt,  are  adopted  by 
a  party  with  an  express  malicious  intent,  though  there  be  a  demand  recoverable 
elsewhere,  an  action  on  the  case  may  be  supported  (g).     So  where  the  party 
maliciously  and  unduly  issues  a  second  fieri  facias^  case  may  perhaps  be 
brought  (A);  and  *if  a  party  maliciously  procure  a  magistrate  to  grant  an  [  *211 1 
illegal  warrant,  it  seems  he  is  liable  in  case  for  the  malice  (t).     Trespass  is 
also  the  proper  remedy,  where  an  inferior  Court  ba3  jurisdiction  over  the  sub- 
jeet-matter,  but  is  bound  to  adopt  certain  forms  in  its  proceedings,  from  which 
it  deviates,  and  whereby  the  proceedings  are  rendered  coram  non  judice  (k)^ 
But  it  does  not  lie  for  arresting  a  person  privileged  either  personally  or  locally ^ 

but  case  is  the  only  remedy  (/)(441). 

iV)  1  Ld.  Raym    471  ;    1   Salk.  395  ;  3        (^)  2  Wils.  302  j  2  Chit.  Rep.  304.    &»d 
T.  R.  ii5.    The  steward  of  a  court  baron  vide  8  T.  R.  225.     It  would  seem  trespass 
is  a  judiciaJ  and  not  a  mere  ministerial  ofli-  is  at  least  the  safer  renncdy  in  such  case, 
cer,  iP.kAld.  473.  (A)  Hob.  205,  206  ;  see  1  B.  &  C.  J 45. 
(e)  jgnie,  90,  97.  (i)  2  Chit.  Rrp.  304. 
(d)  10  Co.  76  a  ;  3  Wils.  385  ;  7  B.  &  C.         (A)  Sir  W.  Jones,  171  ;   I  East,  64 ;  Rep. 
016,  temp.  Hardw.  71  ;  Bob.  63  i  2  Bulstr.  64* 
(0  Hardr.  483;  2  Wils.  384.                            (/)  10  Co.  76  b  ;  6  M  52  a  ;  8  Bla.  Rep^ 
(/)  6  T.  R«  443.  1190 ;  Dougl.  671  ;  3  Wils.  378. 
■-  -■     -  -^        ■  -  —  -  ■  I  .  ■  —  -    — - 

rendering  a  judgment  renders  the  judgment  coram  non  judice  and  void,  the  magistrate  and 
nil  others  concerned  in  enforcing  the  judgment  would  be  trespassers.  Puinum  v.  Man,  3 
Wend.  R.  208.  Bigelow  v.  Stearns,  19  Juhns.  Rep.  39.  15  ib.  121.  Elliott  v.  Pearsall 
et  al.,  1  Pet.  U.  S.  R.  138.     1  Wend.  R.  126. 

(440)  A  ministerial  officer  is  protected  in  the  execution  of  process,  although  the  court 
bore  not  m  fact  jurisdiction  in  the  case,  if  it  appears  on  the  face  of  the  process  that  the 
court  hat  jurisdiction  of  the  tubjeet^matter ;  and  nothing  appearing  to  apprize  the  officer 
bot  that  the  conrt  has  jurisdiction  of  the  person  of  the  parly  to  be  affected  by  the  process. 
Savaeool  v.  Doughton,  5  Wend.  R.  170.  The  same  principle  which  protects  an  officer  who 
cxecuies  process  of  a  court  of  general  jurisdiction  should  protect  him  when  he  executes  the 
process  of  a  court  of  limited  jurisdiction,  ib.  That  where  an  inferior  court  has  not  jurisn 
diction  of  the  subject*matter,  or  having  it  has  not  jurisdiction  of  the  person  of  the  defend- 
ant^ all  iis  proceedings  are  absolutely  roid  ;  neither  the  members  of  the  court,  nor  the 
plainiiflT,  if  assenting,  can  be  protected  by  them,  ib. 

Vide  Wise  «.  Withers,  3  Cranch,  33 1.    Smith  v.  Shaw,  12  Johns.  Rep.  257.     In  the 

latter  case,  the  difference  between  a  defect  of  jurisdiction  as  to  the  subject-matter,  and  as 

to  the  fierson  or  place,  is  considered,  by  the  court ;  in  the  former  instance,  the  officer  being 

a  trespasser,  but  not   in  the  latter,  unless  the  defect  of  juriisdiction  appear  on  the  process. 

)  See  also  Shoemaker  v.  Nesbit,  2  Rawie,  201.  ( 

(441)  But  trespass  has  been  held  to  lie  against  a  justice  of  the  peace,  who  {  voluntarilyi 
and  without  the  request  or  authority  of  the  )ilaintiff,  (  issued  an  execution  against  the  body 
of  a'' person  {  whom  he  knew  to  be  }  privileged  from  imprisonment.  Percival  v.  Jones,  8 
Johns,  Cat.  49.  {  But  see  }  Hess  v.  Morgan,  3  Johns.  Cas.  85.  So,  trespass  lies  against 
a  party  at  whose  instance  a  {  void  {  warrant  is  issued  out  of  a  justice's  court  against  a 
person  priTiteged  from  arrest.  Curry  r.  Pringic,  11  Johns.  Rep.  444.  A  regular  process 
froffl  a  eouK  having  jurisdiction  of  the  subject-matter  will  protect  a  ministerial  officer  of 
the  eourt,  but  it  ia  otherwise  in  respect  to  a  party  who  wantonly  takes  an  execution  upon 
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!▼•  Justices  of  the  peace  are  liable  in  iretpasa  in  either  of  (he  following  cases  : 

TRBSTAJs.  — jTiratf  If,  on  iheir  convicting  or  making  an  onler  on  a  party  upon  a  statute, 
8.  Injuries  tho  conviction  or  order  on  the  face  of  it  does  not  show  that  any  oflence  has 
of  *^oc«jBL  ^*^"  committed,  and  in  fact  discloses  that  they  acted  without  jurisdiction  (m). 
&c.  Secondly  t  If  the  conviction  or  order  show  an  excess  of  jurisdiction  by  ihero  (n). 

And  in  these  cases  trespass  lies  against  the  magistrate  for  any  distress  or  im- 
prisonment upon  tlie  conviction  or  order,  although  the  conviction  or  order  has 
not  been  quashed,  and  there  is  no  imputation  of  malice.  Thirdly ^  A  justice 
of  the  peace  is  a  trespasser,  if  the  warrant  of  commiimenl  do  not  show  an  of- 
fence over  which  he  has  jurisdictiony  although  there  may  have  been  a  previous 
regular  conviction  which  is  still  in  force  (o).  FottrtlUy^  He  is  liable  if  the 
warrant  of  commitment  substantially  vary  from  the  conviction,  so  that  the  of- 
fence stated  in  the  former,  and  that  described  in  the  latter,  are  in  law  wholly 
different  in  their  nature,  for  in  such  case  the  commitment  bas  no  conviction  to 
support  it  (p).  And  Fifthly ^  Trespass,  and  not  case,  is  the  proper  remedy 
against  a  justice  of  the  peace  who  maliciously  grants  a  warrant  against  anoth- 
er, and  causes  him  to  be  arrested  thereunder,  without  any  information^  upon  a 
supposed  charge  of  felony  (9) :  or  who.  Sixthly ^  commits  a  party  charged  with 
felony  for  rc-examination  for  an  unreasonable  time,  but  without  any  improper 
motive;  and  it  seems  that  a  wan  ant  of  commitment  for  an  unreasonable  time 
is  wholly  void  (r). 
r  *212  1  ^Magistrates  are  not  liable,  Firsts  It*,  having  jurisdiction  over  the  subject- 
matter,  they  produce  a  conviction  drawn  up  in  due  form  and  remaining  in 
force.  In  such  case  the  conviction  is  a  protection  in  any  action  against  them 
for  the  act  so  done,  and  the  fhc ts  therein  stated  cannot  be  controverted  in  such 
action  ;  (there  being  a  regular  commitment  or  warrant)  (3).  Secondly,  They 
are  not  liable  in  trespass  upon  such  a  conviction  heiog  quashed  ;  the  statute  (/) 
expressly  providing  in  such  case  {ti)  that  the  plaintiti*  shall  not  recover  more 
than  2d.,  (without  costs  of  suit),  besides  the  sum  levied,  if  any,  unless  it  he 
alleged  in  the  declaration,  ^^  and  which  shall  be  in  case  only,"  that  the  justice 
acted  maliciously  and  without  reasonable  and  probable  cau^-^e.  In  such  an  ac- 
tion upon  the  ca$e,  it  is  not  sufficient  for  the  plaintiff  to  prove  his  innocence, 
and  to  call  on  the  magistrate  to  show  probable  cause  for  the  conviction  ;  but 
the  plaintiff  must  give  such  evidence  of  what  passed  on  the  hearing,  by  call- 
ing the  witnesses  for  the  prosecution,  or  otherwis«e,  that  it  may  appear  there 
was  no  probahle  cause  for  the  conviction  (x).  Thirdly,  Justices  are  not  lia- 
ble for  a  mere  error  in  judgment  or  mistake  in  the  particular  case,  where  they 
have  jurisdiction  over  the   subject-matter.     The  defendant,  as  a  magistrate, 

(m)  Cow  p.  640  ;  7  B.  &  C.  536  ;  «  Chit.  (9)  2  T.  R.  225. 

Rfp.  304  ;   I  M.  &  Y.  469.  (r)    lO  B.  &  C.  28. 

(n)  5  M.  &  Sel.  314.  (»)  16  Kasl,  13  ;    3  B.  &  C.  649;  7  B.  «t 

(0)  2  Biim^.  483,  altered  in  7  &  8  G.  4,  c  C.  394  ;  see  12  East,  67. 

29,  30;  and  9  G.  4,  c.  31.  (0  43  G.  3,  c.  141.8.  I. 

(p)  3  B.&  C.  400.     A  slight  discrepancy  (ti)  Sec  12  East,  67  ;   16  Id.  13. 

is  nut  material,  12  East,  67.  (or)  R  TaunL  5^0. 


a  #o«j/lecl  judgment,  and  sella  the  properly  of  the  defendant.  M»Guinty  ».  Herrick,  S 
Wtnd.  R.  240.  Brown  ©.  Feeler,  7  Wend.  K.  301.  Tri  ihe  case  last  cited,  il  was  held  that 
an  action  on  tho  case  lies  against  a  party  who  wrongfully  and  wilfully  sues  execution  on  a 
judgment  which  he  knows  is  satisfied  ;  and  that  it  was  not  necessary  to  allege  or  proTo 
oc(ua(  mtUUe* 
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committed  to  prison,  as  a  felon,  the  plalntiCT,  against  whom  a  ctiarge  had  been        !▼• 
made  of  maliciously  cutting  down  a  tree  on  premises  in  his  occupation,  the  ^*"^*'*' 
property  of  A.  B. ;  and  it  was  held  that  tlie  defendant  was  not  liable  to  an  2.  Injuries 
action  (y).     Fourthly^  We  have  before   observed  (r),  that  magistrates  are  not  "f '**^Jr 
liable  as  trespassers  for  what  they  do  upon  a  charge  or  complaint  in  a  matter  &c. 
over  which  they  might  have  jurisdiction,  unless  all  the  facts  arc  shown  to  have 
been  laid  before  them,  and  it  appear  that  full  opportunity  was  afibrded  them  of 
forming  a  correct  judgment,  &c« 

The  acts  of  a  justice  who  has  not  diily  qualified  are  not  absoKitely  void ; 
and  therefore  persons  seizing  goods  under  a  warrant  of  distress,  signed  by  a 
justice,  who  has  not  taken  the  oaths  at  the  general  sessions,  nor  delivered  in 
die  certificate  required,  are  not  trespassers  (a)(442). 

*  Thirdly^  When  a  Court  has  jurisdiciiony  but  the  proceeding  is  irrtgU' {  *213  ] 
lar  (443),  trespass  against  the  attorney  and  plaintifi*  is  in  general  the  proper     iji-f''' 
Ibrm  of  action  (6) ;  and  where  a  judgment  has  been  set  aside  for  irregularis  proceed- 
ty  (444),  this  is  the  appropriate  remedy  for  any  act  done  under  it  (c).     In  the  '°S>< 
case  of  Morgnn  and  Hughes  (d),  it  was  decided,  that  an  action  on  the  case 
could  not  be  sustained  against  a  magistrate,  for  issuing  an  irregular  and  void 
warrant,  though  maliciously,  and  that  the  action  should  have  been  trespass  (e) ; 
for  in  general  no  action  can  be  supported  against  a  magistrate  for  any  thing  done 
by  him  in  that  capacity,  on  the  gound  of  malice  (/)  ;  and  if  there  be  an  irreg- 
ulaiity,  that  must  be  treated  as  such  in  an  action  of  trespass  (445).     But  with 
regard  to  a  party  issuing,  or  causing  to  be  issued,  irregular  process,  &c.  it 
seems  that  the  person  prejudiced  is  at  liberty  to  support  an  action  on  the  case 
against  bim  where  there  was  no  cause  of  action,  and  the  proceeding  was  ma- 
licious as  well  as  irregular  (g).     The  liability  of  a  magistrate,  if  a  conviction 
be  void,  or  be  quashed,  has  been  already  observed  upon  {h)» 

Fowrihhfy  When  the  process  has  been  misapplied^  as  when  A.  or  his  property  ^^^' 
has  been  taken  upon  process  against  B.,  trespass  is  in  general  the  only  reme-  crss  mii- 
dj  (i).     And  trespass  is  the  proper  form  of  action,  if  there  be  a  misnomer  in  *^P?^^^ 
the  process  which  has  not  been  waived^  though  it  be  executed  on  the  per- 
son (446)  or  goods  of  the  party  against  whom  it  was  in  fact  intended  to  be  is- 
sued (it)  (447);  and  in  (hese  cases  the  sheriff  and  his  ofiicers  are  liable,  as 


(f)  6  Bing.  85.  (/)   I  T.  R.  545  ;  1  Wils,  232. 

(z)  wfiifr,  89.  {%)  ^nte,  158. 

<«)  3  B.  &  Aid.  2tf6.  <A)  ^nte,  312. 

(»)  3  Wils.  341,  36^,  37«;    2  Bla.  Rep.  .  (»)  2   Wils    509;    2   Bla.  Rep.  833;  I 

845.    Auomey  and  client  liable  for  act  of  Bulst.  149;  Moor,  457;  Uardr.  322;  see  7 

mgtnlB,  aiife,  93.  B.  &  C.  486. 

(c)  1  Sirs.  509.  (k)  6  T.  R.  234 ;    8  East,  32&    When 

(d)  2  T.  R.  225.  the  party  arresting  is  liable,  see  2  ChiL  Rep. 

(e)  See  also  2  Stra.  710 ;  3  Nf .  &  Sel  425,  357 ;   1  B.  &  Aid.  647  ;  see  TidJ,  9lh  ediu 
6^7  ;    7  Stale  Tri«K  442  ;  6  Howell.  1094.     447 ;  7  B.  &  C.  486. 

(442)  )  Keyser  v.  The  Comm.  of  Franklin,  2  Rnwle,  139.    Cornish  v.  Young,  1  Ashm. 
Rep.  1 53.  { 

(443)  I  Qrcen  r.  Morse,  5  Greenl.  Rep.  291.  | 

(444)  %  MilUken  «.  Brown,  10  Serg.  &  Rawle,  183.  (      But  if  the  process  be  erroneous 
€€  voidable  only,  trespass  will  rot  lie.    Reynolds  v.  Corp  and  Douglas,  3  Caines'  Kep.  267. 

(445)  {  Reynolds  v.  Orvis,  7  Cow.  Rep.  869.  } 

(446)  {  Oriswold  v.  Sedgwick,  6  Cow.  Rep.  456.    Mead  «.  Haws,  7  Cow.  Rep.  332.  ] 
8o  the  gaoler  receiving  and  detaining  a  person  arrested  by  mistake,  instead  of  another,  is 
liable  in  trespass.     Aaron  r.  Alexander  and  others,  3  Campb.  35. 

(447)  Ace.  Wilks  v,  Lnrck,  2  Taunt.  399.  ScandoTcr  and  others  r.  Warne,  2  Campb. 
970.  But  if  the  party  himself  occasioned  the  mistake,  he  cannot  maintain  the  action. 
Price  e.  Harwood,  3  Campb.  108. 
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213  OF  THE  FORMS  OF  ACTIONS. 

!▼•        well  as  the  parties  who  expressly  directed  the  process  to  be  thus  irregularly 

TRB8PA88.  .    j  /iv- 

,  executed  (i). 

H.  tnjurisa  Fijlhlyt  When  the  process  of  a  superior  or  inferior  Court  has  been 
of  iMt>6M  ^"^^^  (^)«  trespass  against  the  sheriff  and  his  officer,  or  other  ministerial 
&c  (^cer  (n),  committing  the  abusov  is  the  proper  action  ;  if  the  conduct  of  tbe 

5thly.         officer  was  in  the  first  instance  illegal*  and  an  immediate  injury  to  the  body* 
When  pro-  ^^  ^  «per»onal  or  real  property  ;  as  if  the  officer  arrest  out  of  the  sheriff's 
Mbu9td,       bailiwick  (o)«  or  a(\er  the  return  day  of  the  writ  (p)(448) ;  or  if  he  break  open 
[  *214  J  HQ  outer  door,  &c.  (q)  ;  or  seize  under  b  fieri  facia$  fixtures  of  the  defendant, 
who  was  a  freeholder  (r).     And  although  the  conduct  of  the  officer  were  in 
the  first  instance  lawful,  yet,  if  he  abuse  his  authority  and  commit  some  act  of 
trespass  not  warranted  by  the  process ;  as  if  he  detain  a  party  on  a  eapioM  ad 
Batisfaciendwn^  afler  he  tenders  the  debt  and  costs  {») ;  he  becomes  a  trespass- 
er ah  initio  (f)(449).     If  tbe  abuse  be  merely  a  nonfeasance,  or  any  act  not 
in  itself  a  forcible  trespass,  case  for  such  abuse  or  wrongful  act,  and  not  tres- 
pass, is  in  general  the  proper  remedy  (u)(460).     And  in  general,  when    tbe 
act  complained  of  consists  of  a  mere  nonfeasance ;  as  if  the   sheriff,  or  a 
magistrate,  &c.  improperly  refuse  bail,  or  to  act,  when  they  Miould  do  so  ;  an 
action  upon  the  case,  and  not  an  action  of  trespass,  is  the  form  to  be  adopt- 
ed (2r)(451). 
6tlily.  SixtMy,  When  a  ministerial  officer  proceeds  vfithatU  warranty  on  tbe  infbr- 

Ministeri-  niation  of  another,  trespass,  and  not  case,  is  the  proper  form  of  action  against 
and  party   ^^  informer,  if  it  turn  out  that  no  offence  for  which  an  arrest  without  warrant 
€ceu$ing,     is  justifiable  had  been  committed  by  any  person  (y) ;  and  trespass  is  the 
remedy  against  the  informer  if  there  were  no  warrant,  although  it  appear  that 
some  person  had  committed  the  offence,  and  it  be  one  for  which  an  arrest 
might  legally  be   made  without  a  warrant,  provided  there  was  not  reasonable 
or  probable  cause  for  charging  the  plaintiff  with  having  committed  the  offence. 
When  an  officer  proceeds  without  warrant,  and  without  foundation,  upon  his 
own  apprehension,  trespass  is  the  proper  form  of  action  against  him  (2). 
to      '  d  Seventhly^    But  no  person  who  acts  upon  a  regular  writ  or  warrant  can  be 

ing8  regit-  liable  to  this  action,  however  noialicious  his  ^conduct ;  but  case  for  the  mali- 

lar  in/orm, 

•■  *216  ]         (Z)  4nU,  92,  93.  95.  (m)  Jnte,  207  ;  5  B.  &  C.  485. 

(t)i)  i  T.  R.  148.  (x)  ^nU,  145,  153,  207 ;  3  B.  &  P.  551  ; 

(n)  2  B.  &  Aid.  473.  1  Leon.  323;  3  Wils.  342,  343;  3  M.  Il 

<o)  Sir  T.  Jones,  214 ;  2  Bla.  Rep.  834.  Sel.  421. 

(/>)  2  Esp.  Rep.  585.  (y)  6  T.  R.  316  :  2  Bin^.  523  ;  I  Camp. 

Iq)  Cowp.   I;    3   B.   &   P.  223.    As  to  l^-7.    The  officer  is  not  liable  if  he  act  on 

>irhen  party  justified  in  breaking  op^n  doors,  information  of  a  felony,  although  no  ofience 

&c.  see  2  Moore,  i07  ;  8  Taunt.  250  ;  2  B.  hnd  been  committed,  3  Taunt.  14  ;  5  Biog. 

&  Aid.  592.  626  ;  I  Chiu  Crim.  I^aw,  21,  22. 

(r)  5  B.  &  Aid.  625.  (x)  1  Salk.  396 ;     1  Ld.  Raym.  454  ;  t 

(i)  Per  Dcnnison,  J.,  I  Wils.  154.  Slra.  820;    3  Tuuni.    14;    1  Chit.  Crim. 

(/)  Bac.  Ab.  Trespass,  B. ;  2  Bla.  Rep.  Law,  21,  22. 
1218 ;  ante,  207. 
• 

(448)  Ace.  Stoyel  «.  Lawrence  and  Adams,  3  D.iy,  1.     Vail  «.  Lewis  and   Liringston, 
4  Johns.  Ucp.  450.     Adams  r  Freeman,  9  Johns.  Rep.    117.    But  the  plaintiflf  or  his  at- 

f  torney  will   not  be  liable  unless  the  arrest  were  m-ide  by  their  direcion,  and  an  action  oi> 

the  case  will  not  lij  agtiinst  them   for  not  countermanding  tbe  execution  after  the  return 
day-  Vail  v.  Lewis,  Adams  v.  Freeman,  ubi  supra.    Hollister  9.  Johnson,  4  Wehd.  R.  639. 

(449)  MeWille  r.  Biown,  15  Mass:  Rep.  82. 

(450)  See  Humphrey  v.  Case,  8  Conn,  Rep.  102. 

(451)  Vide  Harne  v.  Constant,  4  Johns.  Rep.  32. 


V.   KJECTllEITT. 


ei5 


cious  motive  and  want  of  probable  cause  for  the  proceeding,  is  the  only  sua*        rr. 
Uioable  form  of  acUon  (a) (462),  trmpasb. 

2.  Injuries 

The  declaration  in  this  action  contains  a  concise  statement  of  the  injur?  com-  ^f^^^**^^'"^ 

"^  of  processy 

plained  of,  whether  to  the  per^on,  or  to  personal  or  real  property,  and  should  &c. 
allege  that  such  injury  was  coromitlfd  vi  el  armU  and  contra  pacem.  The  Pleadingsi 
pleading  rules  of  Hilary  T.  4  W.  4,  ordered,  that  in  actions  of  trespass  quar^  ^^ 
eloMBum  fregit,  the  close  or  place  in  which,  &c.  must  be  designated  in  the 
declaration  by  name,  or  abultaUt  or  other  deacriph'on,  in  failure  whereof  the 
defendant  may  demur  specially.  The  same  .  rules  also  affect  the  pUa$  and 
other  pleading9.  The  stat«  3  &  4  W.  4,  c.  42,  s.  21,  enables  a  defendant,  in 
some  cases  of  trespass  for  injuries  to  personal  or  real  property,  to  pay  money 
into  Court,  alter  obtaining  leave  from  the  Court  or  a  judge  for  the  purpose* 
The  general  issue  i.**,  not  guilty  of  the  trespasses  as  alleged  by  the  plaintiff; 
and  under  it  few  matters  of  defence  can  be  given  in  evidence,  and  consequent- 
ly the  pleadinga  in  this  action  require  much  attention.  In  an  action  of  tres- 
pass for  assault  and  battery  to  the  person,  and  in  trespass  to  real  property, 
if  the  damages  recovered  by  verdict  be  under  40«.  the  plaintiff  will  in  general 
recover  no  more  costs  than  damages  (6) ;  but  where  there  has  been  a  false  im- 
prisonment, or  an  injury  to,  or  asportation  of,  ^  personal  chattel,  it  is  other- 
wise* The  verdict  and  judgment  are  for  the  damages  assessed  by  the  jury, 
and  coilt  (453}« 


V.  EJECTMENT  (6). 

Tlufl  action  lies  for  the  recovery  of  the  possession  of  real  property,  in  which  ^'  *'^<3t- 

the  lessor  of  the  plaintiff  has  the  legal  interest  and  a  possessory  right  not  barred      ' 

by  the  statute  of  limitations  (c).  It  is  not  a  real  action,  nor  a  mere  personal  ^"  general. 
action  ;  but  it  is  what  is  termed  a  mixed  action,  partly  for  the  recovery  of  the 
thing  or  property  itself,  and  partly  to  recover  damages.  It  is  true  that  in  general 
tho  damages  recovered  in  an  action  of  ejectment  are  merely  nominal,  but  in 
some  cases  between  landlord  and  tenant  such  damages  are  in  effect  the  full 
amount  of  the  mesne  profits  up  to  the  time  of  trial  (d).  It  is  now  brought  in 
the  name  of  a  nominal  plaintiff,  whose  supposed  right  to  the  possession  ia 


(c)  Jinie,  152;  3  T.  R.  185;  Bool  v. 
Cooper,  1  T.  R.  535,  reporud  also  in  3  Esp, 
Bep.  135  ;  3  6.  &  P.  895  ;  6  T.  R.  315  ; 
Bal.  P.  C.  151. 

(5)  Tidd,  9th  edit.  96  S.  There  are  some 
exceptions,  vide  id.  9ti3  to  96S. 

{b)  As  to  the  history  of  this  oction,  see  3 
Bla.  Com.  199;  the  nature  of  it,  3  Wils. 
liO;  t  Burr.  667,  669;  Selwyn's  Ni.  Pri. 


Ejecim^nt ;  Run.  Ejectmcrt ;  Tidd,  ch.  45, 
1 189.  9lh  ed  U  ;  and  the  excellent  work  of 
Mr.  Serjeant  Adams,  2d  ediu  See  the  act 
of  I  Geo.  4,  c  87,  for  facilitating  proceed, 
in^,  &C.  by  landlord  against  tenant  holding 
over;  and  II  G.  4,  and  1  W.  4,  e.  70. 

(c)  7  T.  R.  47  ;  %  Burr.  668  ;  8  T.  R.  «. 

(d)  Under  stat.  1   G.  4,  c.  87,  Chitty's 
Sum.  Prac  SS7  ;  8  Bing  656. 


(458)  {  Plammrr  v.  Dennett,  6  Greenl.  Rep.  431,  and  the  American  cases  there  cited* 
Loddington  v.  Peek,  8  Cona.  Rep.  700.  \  Bcaty  v,  Perkins,  6  Wend.  R.  388.  Bell  «. 
Clapp,  10  Johns.  R.  863. 

(4S3)  {  See  the  effect  of  the  recovery  of  a  judgmeiii  in  trespvs  and  ire9<r  for  carrying 
away  the  plaintiff's  goods.  Floyd  «.  Browne,  i  Rawle,  181,  WbiU  v.  Philbrick,  5 
Greenl.  Rep.  147.  {. 


815a  OF   THE  FOUMS.OP   ACTIONS. 

T.  ■JKCT-  founded  on  a  supposed  demise  made  to  bim  by  the  party  or  parties  really 
'"''^'     entitled  to  the  possession  of  the  property,  or  sometimes  several  demises.     This 

In  general,  remedy  is  attended  with  the  peculiar  advantage,  that  by  introducing  several 

r  *216  1  counts  on  *the  demises  of  different  persons,  all  risk  of  defeat,  on  account  of  any 
doubt  in  whom  the  legal  right  is  vested,  may  in  general  be  avoided.  The 
action  cannot  be  commenced  until  the  real  plaintiff's  riglit  of  entry  has  ac- 
crued. If  that  take  place  in  term,  the  declaration,  which  is  the  first  proceed- 
ing in  the  suit,  may  be  delivered  in  and  entitled  of  such  term ;  or  if  the  right  of 
entry  accrue  in  vacation,  the  declaration  may  be  delivered  any  time  before  the 
next  essoign  day,  entitled  of  the  preceding  term.  In  either  case  a  notice 
accompanies  the  declaration,  requiring  the  party  in  possession  to  appear  in  the 
term  subsequent  to  that  of  which  the  declaration  is  entitled  («)'.  .But  in  eject, 
ment  by  a  landlord  against  his  tenant,  or  other  person  claiming  under  such 
tenant,  the  practice  has  been  very  lately  altered  with  respect  to  the  issuable 
terms ;  in  order  to  give  landlords,  whose  right  of  entry  accrues  in  or  shortly 
after  either  of  those  terms,  an  opportunity  of  bringing  actions  of  ejectment  and 
having  them  tried  at  the  ensuing*  assizes.  The  statute(/)  provides,  that 
where  in  such  actions  the  tenancy  expires  or  right  of  entry  accrues  in  or  after 
Hilary  or  Trinity  Term,  the  lessor  of  the  plaintiff  may,  at  any  time  within  ten 
days  after  such  tenancy  shall  expire  or  right  of  entry  accrue,  serve  a  declara- 
tion in  ejectment,  entitled  of  the  day  next  after  the  day  of  the  demise  in  such 
declaration,  whether  the  same  shall  be  in  term  or  vacation,  with  a  notice  to  ap* 
pear  and  plead  within  ten  days ;  and  proceedings  may  be  had,  and  rules  to 
plead  given,  in  the  same  manner  as  if  the  declaration  had  been  served  before 
the  preceding  term  ;  but  no  judgment  can  be  signed  against  the  casual  ejector 
until  default  of  appearance  and  plea  within  such  ten  days ;  and  it  is  requisite 
to  give  six  clear  days'  notice  of  trial  before  the  commission  day  of  the  assizes 
at  which  the  action  is  to  be  tried.  That  statute  also  provides  that  a  judge  of 
either  of  the  Courts  at  Westminster  may,  upon  summons,  give  time  to  plead,  or 
stay  or  set  aside  the  proceedings,  or  postpone  the  trial  until  the  next  assizes, 
&c. 

Mere  nominal  damages  and  costs  are  recoverable  in  this  action;  and  in  or- 
der to  complete  the  remedy  for  damages,  when  the  possession  has  been  long 
detained,  an  action  of  trespass  for  the  mesne  profits  must  in  general  be  brought 

r  *217  1  ^^^^^  ^^  recovery  in  ejectment  (^)(  454).  This  action  of  ejectment  may  be 
considered  with  reference,  firsts  to  the  nature  of  the  property  or  thing  to  be 
recovered  ;  secondly^  the  right  to  such  property  ;  and,  thirdly ^  to  the  nature 
of  the  ouster  or  injury. 

p  This  action  is,  in  general,  only  sustainable  for  the  recovery  of  the  posses- 

what  prxH  ^^OD  of  real  property  (ft),  as  for  land,  or  buildings  annexed  to  the  land,  upon 
perty  tt 

(e)  And  in  certain  cases  between  landlord  poxt,  221. 

and   tenant  to  put  in   bail  if  ordered   by  (A)  For  M'hat  an  ejectment  lies,   and  tba 

Court,  &C.  1  Geo.  4,  c.  87,  s.  1.  description,  see  Run.  Ejpct.   121   to   136; 

(/)  1  W.  4,  c.  70,  8.  36.  Selwyn's  Ni.  Pri.  Eject. ;  Adams  on  Eject. 

ig)  As  to  the  action  for  mesne  profits,  see  18,  &c.,  and  Tidd,  9th  edit.  1 190. 

(454)  Vide  Cummins  et  Ux.  v.  Noyes,  10  Mass.  Rep.  435.    Osbourn  v.  Osbourn,  tl 
Serg.  k,  Rawie,  55. 


V.    EJECTMENT.  2lT 

which  au  entry  might  in  point  of  fact  be  made,  and  of  which  the  sheriff  could  ▼  bjgct- 

deliver  actual  possession  (455).     Therefore,  it  is  not  in  general  sustainable 

for  the  recovery  of  property  which  in  legal  consideration  is  not  tangible ;  as 

for  an  advowson,  rent,  common  in  gross  or  other  incorporeal  hereditament ; 

or  a  water-course,  where  the  land  over  which  the  watet  runs  is  not  the  property 

of  the  claimant,  &c.  (i).     Nor  is  it  sustainable  for  a  movable  chattel,  such 

as  a  stall  (j). 

But  ejectment  lies  for  common  appendant  or  appurtenant,  if  demanded  as 
Rucht  with  the  land  in  respect  of  which  it  is  claimed,  for  the  sheriff,  by  giving 
possession  of  the  land,  gives  possession  of  the  common  (Ac).  Quare  impedit 
is  the  proper  remedy  for  the  recovery  of  a  church  or  rectory  where  the  church 
is  full ;  but  ejectment  lies  for  a  church  or  rectory  when  demanded  as  such,  if 
the  lessor  has  been  presented,  instituted,  and  inducted  ;  and  for  this  purpose 
the  church  is  void  if  the  adven^ary  was  simoniacally  presented  (/)•  Ejectment 
also  lies  for  tithes^  by  the  statute  of  32  Hen.  8,  c.  7,  s.  7  (m).  This  action  is 
also  maintainable  for  a  coal  mine  (n) ;  for  a  fishery  (o) ;  for  the  prima  tomura 
of  land  (q) ;  for  hay,  grass,  and  afler-math  (r) ;  and  for  the  pasture  of 
sheep  (s).  It  is  necessary  to  describe  with  some  degree  of  certainty  the  na- 
ture of  the  property  in  the  pleadings,  and  the  word  *'  tenement,"  except  by  way 
of  reference  to  an  antecedent  specification  of  particular  descriptions,  is  too 
general  (/)  ;  and  if  a  water-course  (456),  where  the  ground  also  ^belongs  to  r  «218  1 
the  pldintifi*,  is  sought  to  be  recovered,  it  must  be  described  as  so  many  acres 
of  land  covered  wiih  water  («). 

With  respect  to  the  iille,  a  party  having  a  right  of  entry,  whether  his  title  be  Sdly.  The 
io  fee-simple^  fce-tuil,  in  copyhold,  or  for  life,  or  years,  may  support  an  action  ^*^**  there- 
of ejectment  ;  but  the  right  of  possession  must  be  of  some  duration,  and  exclu- 
sive ;  and  therefore  an  ejectment  cannot  be  supported  for  a  standing  place,  or 
n-faere  a  party  has  merely  a  license  to  use  land,  &c.  (x). 

The  general  rule  governing  this  action  is,  that  the  lessor  of  the  plaintiff 
must  recover  upon  the  strength  of  his  own  title^  and  of  course  he  cannot  in 
general  found  his  claim  upon  the  insufficiency  of  the  defendant's  (y)  457)  ; 
for  possession  gives  the  defendant  a  right  'against  every  person  who  cannot 
show  a  sufficient  and  better  title,  and  the  party  who  would  change  the  posses- 

(i)  3  Bla.  Com.  206;    Yelv.   143;    Run.  however,  ejectment  was  brought  for  twenty 

EJ'^t.  131  to  138;   Acinms,  18,  20.  messuages,  twenty  tenements,  &c  thn  court 

(j)  1  Car.  *c  P.  123.  of  C.  P.,  after  verdict  and  writ  of  error,  al- 

(A)   1  Sira.  54  ;  Rep.  temp.  Hardw.  127  ;  lowed  the  record  to  be  amended  by  striking 

Bui.  N.  P.  99.  out  "  twenty  tenements."     I   Mooro  k,  ?• 

(I)  8B.6L  C.  25.  330  ;  and  in  8  B.  &  C.  70,  it  was  held,  that 

(ni)  3  Bin.  Com.  206  ;  Bui.  N.  P.  99  ;  2  ihe  declaration  being  fur  a  "messuage  and 

SaunJ.  304,  n.  12.  tenement,'^*  was  no  ground   of  errir.     See  in 

(n)  Cro,  Jac.  1/^0.  general  Adams,  2  edit.  26. 

(•)   I  T.  R.  361.  (u)  YelT.  i43;  Co.  Lit,  4  b. 

<9>  Burr.  133,  145.  (x)  ^/i(e,  202 ;    2  East,   190;    11   East, 

(r)  rUrdr.  330.  345. 

(*)  2D«I.  9.7.  (y)  5  T.   R.  107,  n.  b.j  11  East,  488) 

(O  1  EIhsc,  441  ;    2   Stra,  834.    When*,  Adams,  32. 

(455)  Black  i».  Hepburn,  2  Yeates,  331.    Vide  Jackson  t.  Buel,  9J|f^Wlep.  298. 

(456)  A  reservation  in  a  deed,  of  a  ri^ht  for  the  grantor  to  erect^P     ^iupy  a  milldam, 
is  such  n  tenement  as  may  be  recovered  in  ejectment.     Jacks6n  v.  Bn!i,'9  Johns.  Rep.  298. 

(457)  {  But  a  defendant  cannot,  in  Pennsylvania}  avail  himself  of  this  rule,  against  a 
pony  whom  he  has  fraud tilenily  induced  to  buy  a  bad  tiU«.    Lano  v,  Reynard,  2  Serg*  It 

Ravf  le,  65.    Buuce  Walker  v.  Coulter,  Addis.  Rep.  390,  393. } 
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T.  BJBCT-  flion  must  therefore  first  establish  a  legal  title  (2).  But  it  seems  thai  prior 
^'^^'''  possesnoth  even  for  a  short  period,  is  a  sufficieDt  prtma /octe  title  against  a 
mere  wrong-doer  or  intruder  (a).  And  therefore  if  a  stranger  who  has  no 
color  of  title  should  evict  a  person  who  has  been  io  quiet  possession  even 
short  of  /t0eti/y  years,  without  a  strict  legal  title,  the  person  evicted  maj  main- 
tain ejectment  against  the  intruder  (6).  A  lessee  whose  tenancy  is  determined 
will  not  in  eeneral  be  permitted  to  insist  that  his  lessor  had.no  title  to  demise 
'^^  J  and  recover  (c) ;  nor  will  a  third  person  in  such  case  be  allowed  to  ^defendas 
landlord  (d) ;  and  if  he  have  entered  into  the  consent  rule,  the  Court  will  dis- 
charge the  same  with  costs  (e)  ;  but  afler  the  expiration  of  a  notice  to  quit, 
given  to  him  by  his  landlord,  the  tenant  may  show  that  his  landlord's  title  is  at 
an  end(/).  The  lessor  of  the  plaintiff  must  also  have  a  strict  legal 
right  (g)  (459) ;.  a  mere  equitable  (460)  and  beneficial  interest,  without  the 
legal  title,  will  not  suffice,  and  the  doctrine  that  the  legal  estate  cannot  be  set 
up  at  law  by  a  trustee  against  his  cestui  que  irual  no  longer  prevaib  {h)  (461). 
But  where  trustees  ought  to  convey  to  the  beneficial  owner,  it  will,  afler  a 
lapse  of  many  years,  and  under  certain  circumstances,  be  led  to  the  jury  to 
presume  that  they  have  conveyed  accordingly  ;  so  where  the  beneficial  occu- 
pation of  an  estate  by  the  possessor  under  an  equitable  title  (t)  induces  a  fair 
presumption  that  there  has  been  a  conveyance  of  the  legal  estate  to  such  pos- 

(z)  4  Burr.   24S7;  1    East,  846;    Run.  47  c;  and  it  seems  better  policy  to  protect 

Ejecu  15;  ST.  R.  684 ;  7  id,  47.  the  quiei  pitssession  of   land  agninst  any 

(a)  7  B'lug.  346  ;  Doe  o.  Dyball,  I  Mood,  person  but  ibe  real  owner,  than  to  encoarags 

&  M.  346 ;  see  fully  1  Chilly's  Gen.  Prac.  a   siruggle   for   Uie  possession  by  a  party 

S4I,  273.  having  no  color  of  tii!e  (43S). 

(6)  Id,  ibid.;  M.  Jt  M.  346 ;  but  2  T.  R.  (c)  2  Bis.  Rep.  1859  ;  7  T.  R.  488;  std 

7i9,   seems   contra;    see    I    East,   846;    2  vide  4  T.   R.  6d3 ;    Peake's  Law  of  Evid. 

Rist,  46J  ;   13  Ves.  i  19  ;    Adams  on  Eject.  318 ;  8  Campb.  11,  in  notes  ;  3  M.  &  Sd. 

38.     It  is  clear   thai  tresp^u  would  lie  in  616. 

such  case  againsl  a  stranger,  1   EhsI,  844;  {d)  4  M.  &  Sel.  347,  348  ;  Doe  v.  Mills^ 

4   Tauoi.  548 ;    and  according  to   Allen  v.  I  Mood.  k.  Rob.  385  ;  8  Adol.  &  El.  17. 

Riytngion,  8  Snund.  1 1 1  ;  4  TaunU  548,  n.  (e)  8  Younge  &  Jervis,  88. 

(o),    priority  of   poss«>ssion  alone  g^ves  a  (/)  3  M.  &  Sel.   516;  see  1   D.  &  Ry. 

good   tiile   to    the   lessor  of   the    plaintiff  N.  P.  C.  I  ;  but  see  4  M.  &  Sel.  347,  and 

against  the  defendant  and  all  the  world,  ez«  mtU,  8(8,  n(ile(c). 

cept  ihe  person  who  has  a  better  tilie  ;  and  {g)  8  T   R.  8  ;  Adams,  33. 

this  rule  applies  for  ihe  defendant,   8  East,  (A)  5  East,  138;   W  Id,  334. 

356.    In  Uic  case  of  personal  property,  it  is  (/ )  Bui  no  presumption  that  an  onrstand- 

clear    thai     a    person     harng    possession,  ing  term  has  ber  n   satisfied  will   be  made  in 

though  wiihout  any  title,  may  support  tres-  favor  of  a  party  having  no  merits,  and  not 

pass,  detinue,  or  trover,  against  a  stranger  having  the  equitable  title,  flic.    6  Bing.  174. 
who  takes  away  the  property,  see  8  Saund. 


(45S)  In  Smith  v.  Lorillard,  10  Johns.  Rep.  338,  it  was  held  that  a  prior  possession 
short  of  iwcniy  years  under  a  claim  or  assertion  of  right,  will  prevail  over  a  subsequent 
possession  of  less  than  twenty  years  when  no  other  evidence  of  title  appears  on  either  side  ; 
but  that  it  was  to  be  understood  that  the  prior  possession  nf  the  plaintiff  had  not  been  vol- 
untarily relinquished  wiihout  the  animua  mertendi,  (as  is  frequently  the  case  with  posses- 
sion taken  by  squaiieriy)  and  that  the  subsequent  possession  of  the  defendants  was  ac- 
quired by  mere  entry  without  any  lawful  right.  And  see  Bateman  «.  Allen,  Cro,  El is^ 
437.  Jackson  9.  Hazen,  8  Johns.  Rep.  88.  Jackson  o.  Harder,  4  Johns.  Rep,  808.  The 
People  o.  Leonard,  1  i  Johns.  Rep.  504. 

(459)  {  See,  however,  Hopkins  et  al.  v.  Ward  et  al.,  6  Munf.  38.  J 

(460)  Ace.  Jarkson  v.  Pierce,  8  Johns.  Rep.  881.    Jackson  «.  Deyo,  3  Johns.  Rep,  417 
Jackson  ».  Sisson,  8  Johns.  Cas.  381,    Goodtitle  v.  Way,  1  Term  Rap,  735.    Doed.  EbC 
erall  v.  Lowe,  l  H.  Rep.  447. 

(461)  Vide  Jackson  r.  Sisson,  8  Johns.  Cas.  381.    Jackson  *.  Chase,  8  Johns.  Rep.  84 
Jackson  v.  Pierce,  Id.  886.      {  6  HalsU  Rep.  1 58.    But  se«  «s  iq  what  title  U  attftcieat  in 
PcDOsylvania,  Wltarton's  Digestj  Mt.  Ejecimeau  | 
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sessor  (iEr).  But  when  the  facts  of  the  case  preclude  such  presumptioDy  the  ^'  ■'■ct- 
party  having  onlj  the  equitable  interest  cannot  prevail  in  a  Court  of  law  (/)• 
Where  a  lessor  and  his  lessee  joined  in  an  under-lease  to  a  third  person^  in 
which  it  was  provided  that  if  the  under-lessee  should  be  guilty  of  a  breach  of 
covenant,  then  the  first  lessor  and  his  lessee  might  enter  ;  it  was  held^  that 
on  breach  of  the  covenant  in  the  lease  to  the  under-lessee^  ejectment  might  be 
maintained  by  the  first  lessee  alone  (m). 

The  lessor  of  the  plaintiff  must  also  in  this  action  have  the  right  of  fos9U^ 
sian  at  the  time  of  the  demise  laid  in  the  declaration  and  at  the  commence- 
ment of  the  action  (n).  Therefore,  the  doctrine  which  formerly  prevailed,  that 
a  mortgagee  might  maintain  an  ejectment  to  get  into  the  receipt  of  the  rents 
and  profits,  without  giving  a  notice  to  quit,  though  a  tenant  under  a  demise  an- 
terior to  the  mortgage  be  in  possession,  is  now  exploded  (o)  ;  and  a  remain^ 
der-man,  or  reversioner,  cannot  support  this  action  whilst  the  right  of  posses- 
fflon  is  in  another  (462);  Nor  can  ejectment  be  sustained  where  the  right  of 
entry  of  the  real  owner  of  the  estate  is  taken  away  (p) ;  either  by  twenty 
years'  adverse  possession  (9),  or  in  *some  cases  by  a  descent  from  a  person  f  *220  ] 
who  made  the  ouster  to  his  heir,  when  a  writ  of  entry  must  be  resorted  to  (r)  ; 
or  by  a  discontinuance  («),  in  which  case  frequently  the  remedy  for  4he  issue 
m  tail  is  only  by  a  writ  of  formedon  {t).  But  the  circumstances  of  the  title  of 
lessor  of  the  plaintiflT  having  expired  (11),  or  of  his  being  tenant  for  life  and 
having  died  (:r),  since  the  day  of  the  demise  laid  in  the  declaration,  affords  no 
ground  of  objection  on  the  trial,  and  proceedings  may  be  continued  in  the 
name  of  the  nominal  plaintiff  for  the  recovery  of  mesne  profits  and  costs. 

Ad  actual  entry  is  not  in  general  necessary  for  the  support  of  this  ac* 
tfon  (463),  as  it  is  in  trespass ;  but  to  avoid  a  fine  with  proclamations,  it  must 
be  made  (jf ) ;  and  in  many  cases,  though  not  absolutely  necessary,  an  entry  is 
advisable ;  thus  an  ejectment  may  be  brought  even  after  twtnt^  year^  adverse 
possession,  if  diere  has  been  an  actual  entry  within  the  twenty  (464)  years, 
and  the  ejectment  he  brought  within  a  year  after  such  entry  {z) ;  and  ireO' 
pass  will  not  lie  for  mesne  profits,  which  accrued  before  an  actual  entry  made 
to  avoid  a  fine  (a). 

{k)  4T.  R.68S;  7/d.3,47;  2  B.  &  A.  47,51,70;  3  B. ft  C.  757,  413;  8».  717; 

788 ;  8  T.  R.  ISS ;  8  EaBt,  848,  963.  see  5  a  li  Aid.  839 ;  Tidd,  9th  edit.  1195. 

rO  LL  iHd.  (r)  3  BUu  Com.  176,  806  ;    Run.  Eject. 

(m)  Doe  d.  Bedford  v.  White,  4  Bing.  43 ;  supra,  note  (p).    When  not,  see  3  M. 

276 ;  18  Moore,  586,  S.  C.  Ii  Sel.  871. 

(11)  8  East,  857;  13  Id.  310;  Cro.  Eliz.        («)  JSMe,  819,  n.  (p)  ;  Selw.  N.  P.  659  to 

800 ;  8  M.  fc  SeL  446.    But  a  copyholder  657. 


.7  lay  the  day  of  demise  between  the  sur-  (I)  1  Saand.  318  e,  861.  n.  3 ;  Run.  Eject. 

rander  and  his  admittance,  16  East,  808.  48  ;  3  Bia.  Com.  806 ;  BuL  N.  P.  99. 

(o)  Run.  Eject  109  ;  3  East,  449.  (u)  3  Campb.  447. 

(p)  3Bla.  Com.  171,806;  Run.  Eject.  (x)  8Stnul056;  3  Campb.  450. 

t94,  43.  (y)  I  Saund.  319,  861,  n.  3;  9  East,  17. 

(4)  81  Jac  1,  c  16  ;  7  East,  899.    What  (x)  1  Saund.  319  c. 

is  Aot  eoDuderod  adreFse  poasessiony  Adams,  (a)  7  T.  R.  787 ;  1  Saund.  319  b. 


(468)  Vide  Jackson  v.  Sohoonmalcer,  4  Johns.  Rep.  390.    Hall's  Lessee  v.  Vandergrifl 
«ad  others,  3  Binn.  874. 

S463)  Vide  Jackum  v.  Cryslar,  1  Johns.  Cas.  185. 
464)  Bat  each  entry  most  be  for  the  purpose  of  taking  possession.  Jackson  sii  Schoon- 
maker,  4  Johni^Rap.  390. 

ToL.  I.  26 
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T.  imcT-   '  This  action  is  ooly  suBtainable  for  what  in  fact,  or  in  point  of  law,  amount- 
'     cd  to  an  wuXw  or  dispossession  of  the  lessor  of  the  plaintiff  (6).     But  such 
Sdly.  The  otiater  may,  and  usually  is,  by  merely  holding  oxter  ;  and  an  immediate  tenant 
by^whom    ^^7  ^®  ^^^^  ^'^^  ^®  holding  over  by  his  under-tenant,  though  against  his 
committi^.  will  (c).     It  is  necessary  that  the  possession  should  be  adverse  or  illegal  at 
the  time  of  the  supposed  demise  laid  in  the  declaration  in  ejectment  (d) ;  for 
if  there  be  no  ouster,  or  the  defeodant  be  not  in  possession  at  the  time  of  the 
bringing  of  the  action,  it  will  fail  (e)(465) ;  and  in  such  case  the  plaintiff  should 
proceed  by  action  of  trespass.     An  action  of  ejectment  is  sustainable  against 
a  person  who  occupied  a  house  and   withheld  possession,  though  he  did  so 
merely  as  the  servant  for  another  (/).     An  actual  ouster  may  be  by  driving 
cattle  out  of  the  land,  or  by  not  suffering  the  party  to  occupy  it ;  and  in  such  case 
[  *221  ]    even  one  tenant  in  common  (466)  may  ^support  an  ejectment  against  his  co- 
tenant  ;  but  in  general  the  mere  receipt  of  all  the  profits  by  the  latter  will  not 
amount  to  an  ouster  {g).     If  a  tenant  underlett  and  at  the  end  of  his  term  his 
sub-tenant  refuse  to  quit,  the  original  lessor  may  support  ejectment  against 
both*  and  both  are  liable  to  pay  mesne  profits  {hy 

Pl«adijD|i^       '^^  requisites  and  forms  of  the  declartUion  in  this  action  are  pointed  out  in 
^^  the  second  volume.     The  count  or  counts  should  be  on  the  demise  of  the  per- 

son entitled  to  the  legal  estate  and  to  the  right  of  potaessian  at  the  time  of 
the  supposed  demise  (t) ;  and  although  the  form  is  free  from  difficulty,  yet 
great  care  must  be  observed  in  applying  the  same ;  thus  if  one  or  more  ten- 
ants in  common  were  stated  in  one  count  to  have  jointly  demised  to  the  non^ 
inal  plaintiff,  instead  of  inserting  separate  demises,  the  action  would  fail  (k). 
On  the  other  hand,  unnecessary  counts  should  not  be  inserted,  because,  if  the 
plaintiff  should  not  establish  all  on  the  trial,  he  would  have  to  pay  costs  (I). 

The  premises  must  be  described  with  certainty  (m)  ;  and  the  omission  of 
ths  description  where  the  premises  are  situate,  is  error,  diough  the  countj 
and  viil  in  which  the  demise  was  made  have  been  stated  in  the  declaration  and 
the  venue  in  the  margin  (ft). 

If  the  defendant  appear,  he  must,  by  the  terms  of  the  consent  rule,  plead 
only  the  general  issue,  though  he  may,  by  leave  of  the  Court,  plead  to  the  ju- 

(b)  3  Bla.  Com.  199.  East,  908.    A  party's  name  should  not  be 

(c)  Poetf  284.  inserted  as  a  lessor  merely  to  exclude  his 
Id)  13  East,  SIO,  813  ;  8  East,  857.  evidence  for  the  defendant,  3  Campb.  ltd ; 
(e)  7  T.  R.  327 ;  1  B.  &  P.  573.  and  if  a  lessor's  name  be  inserted  without 
</)  Doe  d.  Cuff  V.  Stradling,  Sittings  at  his  consent,  the  Court,  on  motion,  will  order 

Westminster  afler  Trin.  Term,  1817,  coram  it  to  be  struck  out  of  the  declaration* 

Mr.  Justice  Bayley,  1  Chit.  R.  119.  (k)  Doe  v,  Ernngton,  3  Ifev.  &  Man.  46. 

(g)  Run.  Eject.  194;    Co.  Lit.  199   b;  U)  I  Harr.&Wol.  10. 

Cowp.  817 ;  Adams,  52.  (m)  As  to  the  desoriptroQ  of  the  parish. 

{h)  Roe  V.  Wiggs,  8  New  Rep.  330;  but  see  1  T.  &  J.  488. 

see  Bourne  o.  Richards,  4  Taunt.  72Q.  (n)  Doe  d.  Rogers  v.  Bath,  8  Ner.  k 

(t)  7T.  R.  47;   8  M.  It  8el.  447;  16  Man.  440. 


i465)  Ace.  Jackson  v.  Hakes,  8  Caines*  Rep.  335. 
466)  Vide  Barnitz*s  Lessee  «.  Casey,  7  Cranch,  456.  Sharer  and  wifb  v.  MHlraw,  18 
Wend.  R.  562.  The  revised  statutes  declare,  that  if  the  action  of  ejectment  be  brought  by  tea- 
ants  in  common  against  their  co-tenants,  they  shall  in  addition  Co  other  necessary  erideace^ 
proTe  that  the  defendants  ousted  the  plaioufiby  or  did  some  other  act  amoanting  to  a  total 
dffiioi  of  their  right  as  co-tenants.    Valentine  v,  Northrup,  18  Wend.  R.  484. 
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RBdictioD  (o).     The  damagea^  we  have*  seen,  are  merely  nominal,  and  it  is  ^'  sjkct- 
QSttal  to  remit  them,  in  order  to  recover  a  real  compensation  in  an  action  of  tres- 
pass for  the  mesne  profits  (467),  which  may  be  brought  in  the  name  of  the 
nominal  plaintiff  or  of  the  lessor  (p).     But  by  1  Geo.  4,  c.  87,  s.  2,  at  the 
trial  of  an  action  of  ejectment  by  a  landlord  against  his  tenant,  the  judge  may 
permit  the  plaintiff,  af\er  proof  of  his  right,  to  recover  the  whole  or  any  part  of 
the  premises,  to  go  into  evidence  of  the  mesne  profits  from  the  expiration  of 
the  tenancy  down  to  the  time  of  the  verdict,  or  to  some  day  specially  named 
therein  ;  and  the  jury  may  include  damages  for  such  mesne  profits  in  their  ver- 
dict.    Full  costs  are  recoverable  ;  but  when  the  judgment  is  against  the  casu- 
al ejector  by  the  default  of  the  party  in  possession,  the  only  mode  of  recover- 
ing the  costs  is  by  an  action  of  trespass  for  the  mesne  profits  (468),  which 
much  resembles  the  common  action  of  trespass,  and  the  particular  properties 
of  which  will  form  the  next  subject  for  our  consideration.     The  judgnunt  is, 
that  the  plaintiff  do  recover  his  term,  (or  terms,  according  to  the  number  of 
demises  in  the  declaration),  of  and  in  the  tenements,  and,  (unless  the  damages 
be  remitted,  as  is  most  *usual,)  the  damages  assessed  by  a  jury,  with  the  [  *222  ] 
costs  of  increase.     The  writ  of  possession  which  has  hitherto  followed  the 
judgment  may  now  be  issued  immediately  afler  the  trial  at  Nisi  Prius ;  in 
cases  where  the  verdict  is  given  for  the  plaintiff,  or  he  is  nonsuited  for  want"* 
of  the  defendant's  appearance  to  confess  lease,  entry  and  ouster,  upon  the 
judge's  certificate  to  that  effect,  under  the  1st  Wil.  4,  c.  70,  s.  38. 

It  upon  notice  to  quit,  given  to  a  tenant,  he  give  notice  to  his  under-tenants 
to  quit  at  the  same  time,  and  upon  the  expiration  of  the  notice  he  quits  so 
much  as  is  occupied  by  himself,  but  his  under-tenants  refuse  to  quit,  an  eject- 
MoetUf  and  also  an  action  of  trespass  for  mesne  profits,  may  still  be  main- 
tained against  him  for  so  much  as  his  under-tenants  have  not  given  up  (q). 

A  termor  who  lets  to  an  under-tenant  cannot,  after  his  term  has  expired,  en- 
force die  continuance  of  the  under-tenancy  by  distress,  if  the  under-tenant 
refuse'  to  acknowledge  him  as  landlord,  or  pay  him  under  threat  of  distress, 
although  Ae  under-tenant  still  retains  the  possession. 


VI.  ON  THE  ACTION  FOR  MESNE  PROFITS. 

The  action  of  ejectment,  as  at  present  conducted,  though  nominally  a  mixed  in  ^neral. 
actioD,  being  altogether  a  mere  fiction,  it  being  brought  by  a  nomtfuii  plaintiff 
against  a  nammal  defendant  for  a  supposed  ouster,  merely  nominal  damages 
are  given  ;  and  satisfaction  for  the  injury  the  real  plaintiff  has  sustained  by 

(•)  Adams  on  Eject.  241.  lessor  of  the  plaintiflT  cannot  release  the  ac- 

ip)  The  nominal  plaiDliff  may  be  made  tion  of  ejectment,  4  M.  Ii  Set.  SOO. 

the  pJaiaiiff  in  an  action  for  an  escape  of  a  (q)  Roe  v.  Wiggs,  8  Bos.  &  Pul.  New 

doleiidant  out  of  an  execution  in  the  action  Rep.  330  ;   but  see  Bourne  v.  Richards,  4 

fbr  mesne  profits,  3  M.  &  Sel.  473.    The  Taunt.  720. 


(467)  Hot  ibe  entry  of  the  rtvMitur  damfw  is  mere  form,  and  the  want  of  it  will  not 
predude  the  party  firom  bringing  an  action  for  the  mesne  profits.  Van  Allen  v,  Rogers,  I 
JoliBs.  Cas.  881. 

(468)  Vide  Baron  v.  Abeel,  3  Johns.  Rep.  463. 


f 


2'2Z  OF   THE    FOBMS    OF   ACTIONS. 

VI.  ACTION  being  kept  out  of  the  mesne  proftts,  &c.  is  ,not,  in  general  included  in  the 
PROFITS,  v^^^c^  i>^  the  ejectment.  The  law  has  therefore  provided  a  remedy  for  this 
injuiy ;  namely,  by  an  action  which  is  in  form  an  action  of  trespass  vi  ei 
armia^  but  in  effect  to  recover  the  Tents  and  profits  of  the  estate.  It  is  in 
form  an  action  of  trespass,  because  it  is  consequent  upon,  and,  as  it  were, 
supplemental  to,  the  action  of  ejectment,  and  therefore  must  necessarily  be 
of  the  same  species  with  it.  In  this  action  the  plaintiff  complains  of  his 
ejection,  of  the  perception  of  the  mesne  profits  by  the  defendant,  and  of  the 
waste  or  dilapidations,  if  any,  committed  or  suffered  by  him,  and  prays  judg- 
ment for  the  damages  thereby  sustained.  It  has  been  said  that  the  lessor  in 
ejectment  may,  if  he  please,  waive  the  trespass,  and  recover  the  mesne  profits 
in  an  action  for  use  and  occupation  (r) ;  but  this  election  must  be  limited  to 
the  profits  accruing  antecedently  to  the  day  of  the  demise  in  the  declaration 
in  ejectment ;  for  the  action  for  use  and  occupation  is  founded  on  a  contract ; 
the  action  of  ejectment  upon  a  wrong ;  and  when  applied  to  the  same  period 
of  time,  are  wholly  inconsistent  with  each  other ;  since  in  the  former  the 
plaintiff  treats  the  defendant  as  his  tenant,  and  in  the  latter  as  a  trespasser  (<)• 
When,  however,  a  tenant  holds  over  afler  the  expiration  of  the  landlord's 
notice  to  quit,  the  landlord,  after  a  recovery  in  ejectment,  may  waive  his  action 
[  *223  ]  for  mesne  profits,  and  maintain  debt  *upon  the  4  Geo.  2,  c.  28,  against  the 
tenant,  for  double  the  yearly  value  of  the  premises  during  the  time  he  so  holds 
over ;  for  the  double  value  is  given  by  way  of  penalty,  and  not  as  rent  (ti)  ; 
but  it  is  not  yet  settled  whether,  when  the  ejectment  is  founded  upon  a  notice 
to  quit  given  by  the  tenant^  the  landlord  is  entitled  to  maintain  debt  upon  the 
11  Geo.  2,  c«  19,  for  double  rent :  the  better  opinion  seems  to  be  that  he  is 
not  {x)*  This  action,  however,  is  not .  in  all  cases  necessary ;  for  by  the 
statute  {y)y  in  action  of  ejectment  between  landlord  and  tenant,  the  landlord 
may,  upon  such  proof  of  his  right  to  recover  possession  of  the  whole  or  any 
part  of  the  premises  mentioned  in  the  declaration,  give  evidence  of  and  re- 
cover in  such  action  the  mesne  profits  of  the  premises  from  the  expiration 
of  the  tenant's  interest  down  to  the  time  of  the  verdict,  or  some  other  prior 
day,  to  be  specially  mentioned  therein  ;  but  trespass  must  be  resorted  to  for 
the  profits  accruing  subsequently. 

The  action  for  mesne  profits  may  be  brought  pending  a  writ  of  error  in 
ejectment,  and  the  plaintiff  may  proceed  to  ascertain  his  damages,  and  to  sign 
his  judgment ;  but  the  Court  will  stay  execution  until  the  writ  of  error  is  de- 
termined {z).  The  action  is  local  in  its  nature,  and  must  be  brought  in  the 
county  where  the  lands  are  situate. 
By  whom  The  action  for  mesne  profits  may  be  brought  by  the  lessor  of  the  plaintifiT 
^he  in  ejectment  either  in  his  own  name,  or  in  the  name  of  the  nominal  lessee, 

(•).  (John  Doe) ;  but  in  either  shape  it  is  equally  his  action ;  for  it  is  not  in  any 

manner  affected  by  the  fiction  which  prevails  in  the  ejectment.     It  is,  however, 
sometimes  more  advantageous  to  brmg  the  action  in  the  name  of  the  lessor 


(r)  Doug.  584  ;  Cow{).  243.  (y)  1  Geo.  4,  c.  87,  8.  «. 

m  I  T.  R.  378,  387.  (z\  Cm.  Prac.  C.  P.  46 ;  It  Mod.  138. 

(tt)  9  East,  310.  (a)  As  to  ^ecUnent  by  charch-wardenB 

(or)  Cowp.  S45;    Burr.  1603;    9  Eaat,  and  overseers  in  that  character,  see  6  Car.  & 

814 ;  Adams  on  Eject.  138  and  3S8, 2d  edit.  P.  625. 
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of  the  plaintiff,  who  is  the  party  really  concerned  ;  as  he  may  then  recover  ▼»•  action 
damages  for  the  rents  and  profits  received  by  the  defendant  previously  to  the    ^hofits. 
time  of  the  demise  laid  in  the  declaration  in  ejectment ;  which  cannot  be  done 
at  the  suit  of  the  nominal  plaintiflr(6).     And  the  Courts  will  stay  the  proceed- 
ings until  security  be  given  for  costs,  when  the  action  for  mesne  profits  is 
brought  in  the  name  of  the  nominal  lessee  (c).     The  action  may  be  brought 
in  the  name  of  the  nominal  lessee,  as  well  where  *the  judgment  in  ejectment  [  *224  ] 
is  by  default,  as  where  it  is  upon  a  verdict ;  for  there  is  no  distinction  between     . 
the  judgment  by  default  and  upon  verdict  in  this  respect :  in  the  one,  the  right 
of  the  plaintiff  is  tried  and  determined  against  the  defendant,  and  in  the  other 
it  is  confessed  (d).     A  tenant  in  common,  who  has  recovered  in  ejectment, 
nray  maintain  an  action  for  mesne  profits  against  his  companion  (e).     A  joint 
action  for  mesne  profits  may  be  supported  by  several  lessors  of  the  plaintiff 
in  ejectment  af\er  recovery  therein,  although  the  declaration  in  ejectment  con- 
tained only  a  separate  demise  by  each  (/).     In  the  case  of  Eeech  denu 
Wame  v«  Hall  (g),  where  if  was  held,  that  a  mortgagee  might  recover  in  eject- 
ment, without  a  previous  notice  to  quit,  against  a  tenant  claiming  under  a 
lease  from  the  mortgagor,  granted  after  the  mortgage,  without  the  privity  of 
the  mortgagee,  it  was  asked  by  the  counsel  for  the  defendant,  if  such  mortga- 
gee might  also  maintain  an  action  against  the  tenant  for  mesne  profits,  which 
would  be  a  manifest  hardship  and  injustice  to  the  tenant,  as  he  would  then  pay 
the  rent  twice.     Lord  Mansfield,  C.  J.,  gave  no  opinion  on  that  point :  but 
said  there  might  be  a  distinction,  for  the  mortgagor  might  be  considered  as 
receiving  the  rent  in  order  to  pay  the  interest,  by  an  implied   authority  from 
the  mortgagee,  until  he  determined  his  will  {k) . 

The  person  against  whom  the  judgment  in  ejectment  has  been  given,  ought.  Against 
in  general,  to  be  made  the  defendant  in  this  action  :  and  a  recovery  in  eject-  ^'^^°^' 
ment  against  the  wife  cannot  be  admitted  as  evidence  in  an  action  against  the 
husband  and  wife  for  mesne  profits  (t).  It  seems  to  have  been  doubted  wheth- 
er a  tenant,  whose  under-tenant  holds  over  afler  the  expiration  of  his  term,  i$ 
liable  fir  mesne  profits  (A:);  but  in  practice  the  former  is  oflen  joined  in  the 
action  with  his  under-tenant ;  and  he  appears  to  be  liable,  at  all  events,  if  he 
has  expressly  recognized  the  acts  of  his  under-tenant,  and  has  received  rent 
from  him  for  the  period  possession  was  improperly  detained  (/).  And  in  gen- 
eral any  person  found  in  possession,  afler  a  recovery  in  ejectment,  is  liable  to 
the  action  ;  and  it  is  no  defence,  that  he  was  on  the  premises  merely  as  an 
agent,  and  under  the  license  of  the  defendant  in  ejectment,  *for  no  man  can  [  *225  3 
Ucense  another  to  do  an  illegal  act.  The  defendant,  however,  in  such  case, 
win  only  be  liable  for  the  mesne  profits  for  the  time  during  which  he  actually 
retained  possession  (m).  This  action  being  in  trespass  could  not  be  maintain- 
ed by  or  against  personal  representatives    for  the  profits  accruing  during 

(ft)  Bui.  N.  P.  87 ;   8  B.  &  C.  551,  note.        (i)  7  T.  R.  1  IS. 

See  an  additional  reason  there  given*  {k)  Per  Mansfield,  C.  J.,  4  Taunt.  7S0. 

(e)  Say.  Costs,  120.        *  (/)  And  see  Roe  v.  Wiggs,  S  New  Rep. 

(i)  Burr.  665.  330,  and  4  Taunt.  7S0. 

(e)  8  Wils.  118 ;  Bla.  Rep.  1077.  (m)  Girdiestone  r.  Porter,  K.  B.  39  Geo. 

r/)  6  M.  &  Sel.  64 ;  S  Ch.  Rep.  410.  3 ;  Woodf.  Landl.  &  Ten.  7th  edit.  419  ; 

eg)  Doug.  81 ;  see  ante,  819.  Adams,  331.    So  a  servant  is  liable  in  tro- 

W  And  see  4  Ann.  c  16,  s.  10.  ver,  onU,  147, 176. 


225  OF  THE  FORMS  OF  ACTIONS. 

VI.  AOTioM  the  life-tiine  of  the  testator  or  intestate,  and  received  by  hiiii  («)•    But  we 
'pROFm.*  ^^^^  ^^^  that  the  3  &  4  W.  4,  c.  42,  sect.  2,  altered  the  law  in  this  re- 
spect (o). 
The  dedm'      The  Declaraiiim  should  state  the  time  when  the  defendant  ejected  the  plain- 
^^">        tiff,  and  the  length  of  time  he  was  kept  out  of  possession  :  and  a  declaration 
which  does  not  contain  these  averments  is  bad  on  special  demurrer ;  but  the  de- 
fect is  aided  aAer  judgment  by  the  statute  4  Ann.  c.  16  (p).   The  land  or  other 
premises  from  which  the  profits  arose  should  also  be  described  in  the  declara- 
tion.    It  is  usual  to  adopt  the  description  of  the  premises  which  was  given  in 
the  declaration  in  ejectment.     It  is  then  averred  that  the  defendant  received 
the  mesne  profits,  showing  their  value,  during  the  time  the  plaintifT  was  kept 
out  of  possession.     If  any   particular  waste  or  injury  to  the  premises  was 
committed  by  the  defendant,  the  same  should  be  stated  specially ;  and  as  a  part 
of  the  damages  the  costs  of  the  action  of  ejectment  may  be  claimed.     And 
the  3  &  4  W.  4,  c.  42,  sect.  21,  seems  to  enable  the  defendant,  by  leave  of 
the  Court  or  a  judge,  to  pay  a  sum  to  cover  damages  into  Court,  though  this 
was  not  before  admissible.     The  plea  of  not  guilty  is  the  same  as  usual  in 
trespass.     The  general  rule  is,  that  the  party  against  whom  the  recovery  in 
ejectment  was  had,  cannot,  in  the  action  for  mesne  profits,  dispute  the  right  of 
the  lessor  of  the  plaintiff  to  recover  mesne  profits  after  the  day  of  demise 
laid  in  the  declaration  (g).     The  defendant  may  protect  himself  by  the  statute 
of  limitations  from  the  mesne  profits  accruing  more  than  six  years  before  the 
action  is  brought  (r)«    Bankruptcy  is  no  bar  to  this  action,  because  the  dam- 
ages are  uncertain,  and  could  not  be  proved  under  a  fiat  in  bankruptcy  («)• 
Nor  does  the  discharge  of  the  defendant  under  an  insolvent  act  protect  him 
from  this  action  (/). 
The  dam-      ^^  estimating  the  damages  the  jury  are  not  confined  to  the  mere  rent  cran- 
ages re-     Qual  value  of  the  premises,  but  may  give  such  extra  damages  as  they  may 
r*226^  think  the  circumstances  ''^of  the  case  demand  («) ;  and  the  costs  of  the  action 
of  ejectment  are  recoverable  as  part  of  the  damage^,  not  only  where  judg- 
ment by  default  was  obtained  in  the  action  of  ejectment,  but  also  where  the 
defendant  appeared  and  pleaded  in  that  action ;  nor  is  it  material  in  these  ca- 
ses that  such  costs  have  not  been  taxed  (or).    And  the   plaintiff  may  also  re- 
cover as  damagei  the  coHm  incurred  by  him  in  a  Court  of  error,  in  reversing  the 
judgment  in  ejectment  erroneously  obtained  by  the  defendant,  although  dirtcU 
^  such  costs  may  not  be  recoverable  (y).    If  the  plaintiff  recover  less  than 
40$.  and  the  judge  do  not  certify  that  the  title  came  in  question,  the  plaintiff 
is  entitled  to  no  more  costs  than  damages :  and  thb  whether  the  action  be  in 
the  name  of  the  lessor  of  the  plaintiff,  or  in  that  of  his  nominal  lessee  (z). 


I 


In)  Antty  80, 104.  intervention  of  a  jury,  it  may  perhaps  be 

fo)  Ji.tfrti.  otherwise,  td.  n-  (1).    And  see  Adams,  333. 

r »)  13  East,  407.  ((}  3  B.  &  Aid.  407. 

\q)  See  Adams,  333,  335;    8  B.  &  C.  (u)  3  WiU.  121. 

551,  note.    As  to  the  evidence,  see  Adams,  (x)  1  Cromp.  &  Jerv.  R.  99. 

335.  (y)  7  B.  &  C,  404. 

(r)  Bui.  N.  P.  88.  (x)  8  Cromp.  Prac.  225 ;   Tidd,  9th  edit. 

(t)  Doue.  584.    But  where  the  damages  964. 
are  reducible  to  a  certainty,  without  the 
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CONSEQUENCES  OF  A  MISTAKE  IN  THE  FORM  OF  ACTION. 

We  have  seen  that  the  Courts  consider  it  of  great  importance  that  Che  honn-  consi- 
daries  between  the  different  actions  should  be  preserved  (o) ;  and  the  conse-  of  mis- 
quences  of  a  mistake  in  the  application  of  the  remedy  are  very  material.  t^'*  ■>* 

When  the  objection  to  the  ybrm  of  the  action  is  substantial,  and  appears  up-    action. 
OH  the  face  of  the  declaration^  without  regard  to  extriimcfactSy  it  may  be  taken 
advantage  of  by  demurrer,  or  by  motion  iii  arrest  of  judgment,  or  by  writ  of 
error  (6).    But  if  the  objection  is  not  now  apparent  on  the  face  of  the  declar- 
ation, but  may  only  be  established  by  the  proof  of  ea:<Wnwc  facts,  then  the  on- 
ly mode  of  objection  may  be  on  the  trial  as  a  varidnce  and  failure  in  proving 
an  injury  as  described  in  the  declaration,  and  consequently  ground  of  nonsuit* 
Thus  where  the  plaintiff  in  an  action  in  other  respects  on  the  case  stated  that  the 
defendant  i9t(/ti%  drove  his^oach  and  horses  againti  the  plaintiff's  carriage, 
die  Court  arrested  the  judgment,  on  the  ground  that  it  necessarily  appeared 
from  such  allegation  that  the  action  should  have  been  Ire^poM,  and  not 
eaae  (c).     When  the  defendant  demurs  he  is  entitled  to  costs,  but  not  so  upon 
a  motion  in  arrest  of  judgment  (469),  or  writ  of  error  (470),  because  he  ought 
to  have  objected  at  an  earlier  stage  and  by  demurrer ;  and  consequently  Vhere 
delay  is  not  desired  by  the  defendant,  it  is  preferable  to  demur,  in  order  to  ob«- 
tain  costs.     The  cases  are  contradictory  upon  the  question,  whether  a  sub- 
stantial cibjection  to  the  form  of  action  is  a  ground  of  nonsuit  (c2)(471).    In  a 
ease  where  it  appeared  upon  the  face  of  the  declamtion,  that  the  action  should 
have  been  ^brought  against  the  sheriff,  and  not  against  the  under-sheriff;  a&  [  *227  ] 
ter  verdict,  upon  a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered. 
Lord  Mansfield  observed,  that  if  the  Court  should  order  a  nonsuit  to  be  en* 
lered,  Che  plaintiff  must  pay  the  defendant  his  costs,  but  if  the  judgment  was  ar* 
rested,  each  party  must  pay  his  own  costs  ;  but  that  as  it  appeared  upon  die 
declaration  in  that  case,  that  the  defendant  might  have  demurred,  and  diereby 
have  prevented  the  costs  of  the  subsequent  proceedings,  the  Court  would  ar- 
rest the  judgment,  and  not  permit  a  nonsuit  to  be  entered  (e) ;  but  in  a  more 
recent  case  it  was  held  otherwise  (/). 

When  the  objection  to  the  form  of  action  does  not  appear  on  the  face  of  the 
fUadingB^  it  can  only  be  taken  as  a  ground  of  nonsuit,  in  which  case  the  de- 
fendant win  be  entitled  to  his  costs  (g-).    Thus  where  the  action  was  in  as- 

(•)  Jbd^  109,  110,  n.  {i).    The  Courts  **  Pleas  in  Abatement.*' 
will  not  decide  upon  a  question  in  a  -wrong        (e)  6  T.  R.  1S5 ;   8  T.  R.  188 ;    1  East, 

form  of  action,  even  though    the  parties  109. 
flfree  to  waive  the  objection,  id,  (d)  Cowp.  407, 414  ;  1  Campb.  956. 

{h)  I  B.  9l  P.  476 ;  6  T.  R.  185  ;  Cowp.        (e)  Cowp.  407. 
407 ;  4  Moore,  539.    Formerly  it  was  the        (/)  1  Campb.  956. 
groiuid  of  a  pica  in  abatement,  jm>4<,  title        (jg)  Cowp.  407,  414. 

(469)  Vide  Paagbum  v.  Ramsay,  ll  Johns.  Rep.  141. 

(470)  Id  the  State  of  New  York,  a  late  statute  has  given  eoets  on  the  rerersal  of  a 
judCpflWDt.    Seas.  36.  c  96.  B.  13.     1  R.  L.  346.      {  S  Rct.  Stat.  618.  s.  31.  } 

(471)  The  plaintiff  cannot  be  nonsuited  on  account  of  a  defect  in  his  declaration.  Vaa 
Veehten  v.  Graces,  4  Johns.  Rep*  403.  {  Nor  can  he  be  nonsuited  without  his  consent, 
after  he  has  gtT«n  evidence  in  support  of  bis  cause.  Irving  v.  Taggart,  1  Seig.  k,  Rawle, 
360. 1  And  on  a  motion  for  a  new  trial,  the  defendant  cannot  object  to  the  form  of  the  ao* 
tioib    Smith  «.  Elder,  3  Johns.  Rep.  105. 
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coNSB-    sumpsit  for  money  bad  and  received^  and  it  appeared  on  the  trial  that  the  plain- 
OF  HIS-    ti^  should  have  declared  in  another  form  of  action,  yet  as  the  objection  was 
TAKE  IN  not  apparent  on  the  face  of  the  declaration,  and  consequently  the  defendant 
▲cTioN.  ^^^^^  ^^^  demur,  or  avail  himself  of  it  otherwise  than  on  the  trial,  it  was  deci- 
ded that  the  plaintiff  was  properly  nonsuited  (h).     Where  the  plaintiff  has  mis- 
taken the  proper  form  of  action,  and  declared  in  assumpsit  instead  of  debt,  he 
may  even  in  a  penal  action  have  leave  to  amend,  though  not  so  as  to  charge 
the  defendant's  bail  (t).     But  it  seems  discretionary  in  the  Court  to  permit  an 
amendment  in  a  penal  action  (A;). 

If  by  either  of  these  means  the  plaintiff  fail  in  his  action,  and  judgment  be 
given  against  him  for  that  reason,  and  not  upon  the  merits,  he  is  at  liberty  to 
commence  a  fresh  action  (472) ;  and  the  defendant  cannot  plead  in  bar  the 
proceedings  in  the  first  ineffectual  suit  (/)•  Thus,  if  the  plaintiff  by  mistake 
bring  trespass  instead  of  trover,  and  judgment  be  given  against  him  on  that 
account,  the  defendant  cannot  plead  it  in  bar  to  an  action  of  trover  brought 
afterwards  against  him  (m) ;  and  if  the  plaintiff  mistake  his  cause  of  action, 
and  the  defendant  demur,  the  plaintiff  is  certainly  not  precluded  from  com- 
mencing a  fresh  action,  and  may  reply  to  a  plea  in  bar  of  the  judgment  on  de- 
murrer, that  the  same  was  not  obtained  on  the  merits  (n j  (473).  But  if  the 
defendant  plead,  and  the  plaintiff  take  issue,  and  a  verdict  be  found  for  the  de- 
[  *228  j-  fendant  *upon  the  merits,  the  plaintiff  will  be  estopped  from  bringing  a  fresh 
action  ;  provided  the  defendant  plead  the  former  verdict  specially  as  an  estop- 
pel :  for  if  he  omit*  to  do  so,  it  is,  under  the  general  issue,  merely  matter  of 
argument  and  inference  in  his  favor  (o).  If  the  plaintiff  demur  to  the  plea  in 
bar  upon  the  merits,  and  such  plea  be  sufficient,  in  that  case  also  no  second 
action  can  be  commenced  (p) ;  but  if  the  plea  were  not  sufficient^  and  the 
judgment  against  the  plaintiff  was  on  the  defect  in  his  declaration,  the  former 
judgment  against  him  will  be  no  bar  (9)* 


OF  JOINDER  OF  ACTIONS  («). 

or  JOIN-       Where  the  plaintiff  has  two  causes  of  action^  which  may  be  joined  in  one 
DB&  or    action,  he  ought  to  bring  one  action  only ;  and  if  he  commence  two  actions* 
he  may  be  compelled  to  consolidate  them,  and  to  pay  the  costs  of  the  applica- 


ACTIONA* 


(h)  Cowp.414to4l9.  (q)  1  Mod.  807;    Vin.  Abr.  Judgment, 

(t)  S  Marsh.  124,  185.  Qi.  4,  pi.  3. 

ik)  8  Dowl.  636,  637*  (o)  The  joinder  of  several  persons  in  a 

[I)  2  Saund.  47  p ;  3  Wils.  309.  salt  has  already  been   considered.    As  to 

m)  Id.  ibid^  joinder  of  actions  in  general,  see  2  Saund. 

[n)  1  Mod.  S07;   Vin,  Abr.  Judgment,  Jl7a,  note;    Tidd,  9th  ed.  10  to  14 ;  Com. 

CU  4  ;  Bl.  Rep.  831.  Dig.  Action,  G. ;  Bac.  Ab.  Actions  in  Gen- 

(0)  2  B.  &  Aid.  662  ;  M'Clel.  &  Y.  509.  eral,  C. ;    2  Yin.  Ab.  38,  Actions,  Joinder, 

(pj  1  Mod.  207 ;    Vin.  Abr.  Judgment,  IT.  c. ;  Gilb.  C.  P.  5,  &c 

Gt.  4. 


I 


(472)  Vide  Benton  V.  Duffy,  Cam.  &  Norw.  Rep.  98.  Com.  Dig.  Action,  L.  4.  PhilUps* 
Ev.  235.    Close  v.  Stuart,  4  Wend.  R.  95. 

(473)  A  decision  of  the  court  in  favor  of  the  defendant,  upon  an  agreed  statement  of 
fiusts,  and  a  nonsuit  of  the  plaintiff  entered,  and  judgment  thereon  for  the  defendant  fbr 
his  costs,  pursuant  to  such  agreem^ty  constitute  no  bar  to  a  subsequent  action  for  the  same 
cause.    Knox  v.  Waldborough,  5  Greenl.  Rep.  185.    10  Pet.  U.  S.  C.  298. 
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tioD  (r)  (474).     It  is,  therefore,  material  to  ascertain  when  several  demands   op  joiw 
may  be  included  in  the  same  action.     This  may  be  considered  with  reference 
to,  firsty  the  joinder  of  difierent  forma  of  action  ;  secondly^  of  different  rt^^(« 
of  action  ;  and,  thirdly^  the  consequences  of  misjoinder. 

The  joinder  in  action  often  depends  on  the  fonn  (476)  of  the  action,  rather  ^st.  Join- 
than  on  the  subject-matter  or  cause  of  action  :  thus  in  an  action  against  a  car-  ^^^  otdiC- 
net  for  the  loss  of  goods,  if  the  plaintiff  declare  in  assumpsit  he  cannot  join  a  forms  of 
count  in  .trover,  as  he  may  if  he  declare  against  him  in  case ;  for  the  joinder  action. 
depends  on  the  fonn  of  the  action  (s).  If  a  cause  of  action,  which  ought  to 
be  laid  in  assumpsit,  be  improperly  laid  in  case,  and  joined  with  a  count  in 
trover,  no  objection  can  be  taken  with  effect  on  the  ground  of  misjoinder^  but 
*only  the  particular  defective  count  should  be  demurred  to  (/).  But  if  the  [*229] 
count  objected  to  be  for  a  nonfeasance  and  breach  of  a  contract,  and  is  sub* 
stantially  in  assumpsit^  though  it  omit  the  words,  ''  undertook  and  faithfully 
promised,''  yet  it  will  be  considered  as  framed  in  assumpsit,  and  if  it  be  joined 
with  other  counts  merely  for  torts,  the  misjoinder  will  invalidate  the  whole 
declaration  (u).  In  a  declaration  on  the  case,  one  count  stated  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had  caused  to  be  delivered  to  him  certain 
Bwine  to  be  taken  care  of  for  reward,  and  in  consideration  thereof  defendant 
agreed  with  plaintiff  to  take  care  of  the  swine,  and  re-deliver  the  same  on  re- 
quest ;  and  the  Court  held,  on  motion  in  arrest  of  judgment,  that  this  was  a 
count  in  assumpsit^  and  could  not  be  joined  with  counts  in  case  (:r).  The 
result  of  the  authorities  is  stated  to  be,  that ''  when  the  same  plea  may  be  plead- 
ed, and  the  same  judgment  given  on  all  the  counts  of  the  declaration ;  or 
whenever  the  counts  are  of  the  same  nature,  and  the  same  judgment  is  to  be 
given  on  them  all,  though  the  pleas  be  different,  as  in  the  case  of  debt  upon 
bond  and  on  simple  contract,  they  may  be  joined."  (y)  Perhaps  the  lattery 
that  is,  the  nature  of  the  causes  of  action,  is  the  best  test  or  criterion  by 
which  to  decide  as  to  the  joinder  of  counts  {z).  By  this  rule  we  may  decide 
in  general  what  forms  of  action  may  be  joined  in  the  same  declaration. 

In  actions  in  form  ex  contractu,  the  plaintiff  may  join  as  many  different 
counts  as  he  has  causes  of  action  of  the  same  nature  in  assumpsit ;  so  also 
in  covenant,  debt,  account,  annuity,  or  scire  facias  (a).  So  debt  on  bond,  or 
other  specialty,  may  be  joined  in  the  same  action  with  debt  on  judgment,  or 
OD  simple  contract,  or  for  an  amerciament  (476) ;  and  debt  and  detinue  may 

(r)  2  T.  R.  639;    Tidd,  9th  edit.  614,  K.  B.  Easter  Term,  1817.    What  a  mis- 

MUr  if,  at  the  time  of  bringing  the  first  joinder  of  case  and  assumpsit,  8  Chit.  Rep. 

action,  the  other  cause  of  action  had  not  343 ;  ante,  153,  155. 

become  perfect  and  complete,  id,;    1  Chit.  {x)  6  B.  &  C.  268  ;  ante,  )56. 

Ren.  709  a  ;  9  Price,  393.  (y)  2  Saund.  117  e,  fj    Bac  Ab.  Actions 

{$)  Fir  Bailer,  J.,  1  T.  R.  277,    And  see  in  General ;  Com.  Dig.  Acton,  G. 

the  jttdgment  of  Lord  EUenborough,  C.  J.,  (*)  Tidd,  9th  cd.  12. 

in  3  East,  70  ;  and  on^f,  153.  («)  Bac.  Ab,  Actions    in   General,   C. ; 

iO  6  East,  336,  336;  1  New  Rep.  45.  Com.  Dig:.  Actions,  G.;   2  Vin,  Ab.  pi.  42, 

»)  Thomas  v,  Pearst,  1  Chit.  Rep.  619,  45,  64 ;  Tidd,  9ih  ed.  10,  If, 

(474)  Vide  Thompson  v.  Shepherd,  9  Johns.  Rep.  262.  And  see  Worley  v.  Glent- 
worth,  5  Halst.  Rep.  241* 

(476)  But  see  Hallock  «.  Powell,  2  Caines^  Rep.  216. 

(4765  ^^  ^^  ^°  simple  contract  and  on  judgment  may  be  joined.  The  Union  Cotton 
Maimlkctory  «.  Lobdell  and  another,  13  Johns.  Rep.  463. 
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er  JOIN'   be  joined  to^^ether,  though  in  all  these  cases  the  pleas  are  different*  and  in 

"'"tiok**^  detinue  the  judgment  also  varies  from  the  form  of  the  judgment  in  debt  (6) ; 

r  *230  ]  which  ^joinder  has  probably  been  allowed,  because  the  practice  is  sanctioned 
by  the  entries  in  the  Registrum  Brevium  (c).  So  several  counts  may  be 
joined  in  one  action  on  a  penal  statute  for  different  penalties  of  a  similar  na- 
ture, as  for  several  acts  of  bribery  (d).    x 

So,  in  actions  in  fo^ina  ex  dmcio^  several  distinct  trespasses  may  be  joined 
in  the  same  declaration  in  trespass  (e).  And  several  causes  of  action  in  ca9€ 
may  be  joined  with  ir<mtr  (/),*.  thus  case  against  a  common  carrier  for  losing 
goods ;  or  a  count  for  immoderately  riding  a  horse  ;  or  for  disturbing  the 
plaintiff  in  his  right  of  common ;  or  for  hindering  him  from  landing  goods  upon 
a  yard  of  the  defendant,  contrary  to  agreement  between  them  {g) ;  or  for  not 
returning  to  the  plaintiff  a  spaniel  delivered  to  the  defendant,  to  be  tried  and 
returned  in  a  reasonable  time,  but  keeping  and  detaining  the  same  from  the 
plaintiff;  may  be  joined  in  one  action,  with  a  count  in  trover  {h).  So  a  count 
charging  defendant  with  having  preferred  a  charge  of  felony  against  plaintiff 
before  a  magistrate,  and  having  under  a  warrant  to  search  the  plaintiff's  house 
for  stolen  goods,  obtained  upon  such  charge,  entered  the  plaintiff's  house* 
may  be  joined  with  counts  strictly  in  case  (•)  (477).  So  in  replevin  the  plain* 
tiff  may  in  the  same  declaration,  count  on  several  takings  on  different  days* 
and  at  different  places  in  the  same  county  (^).  And  the  plaintiff  may,  in  a 
declaration  in  treapasa^  unite  a  count  for  the  battery  or  seduction  of  his  ser- 
vant, per  quod  aervitium  ainisiiil)^  with  a  count  for  battery  of  the  plaintiff 
himself  (m),  or  quare  clauautn  f regit  (n)^  or  trespass  and  rescue  (o)  (478) ; 
and  all  these  counts  might  be  included  in  one  declaration,  though  the  loss  of 
service,  and  the  consequence  of  the  rescue,  might  be  made  the  subjects  of  an 
action  on  the  case  (p).  However,  if  these  injuries  be  joined  with  a  count  in 
treapaaa^  then  each  should  be  stated  to  have  been  committed  vi  et  armia, 

T  *231  ]  But  in  order  to  prevent  the  confusion  which  might  ensue  *if  different  forms 
of  actions,  requiring  different  pleas  and  ditlerent  judgments,  and  of  a  different 
nature,  were  allowed  to  be  joined  in  one  action,  it  is  a  general  rule,  that  ac- 
tions in  form   ex  contractu  cannot  be  joined  with  those  in  form  ex  delicto  {q), 

(6)  Bro.  Ab.  Joinder  in  Action,  97  ;  Gilb.  (»)  Hensworth  v.  Fowkes,  1  Nev.  &  Man. 

C.  P.  5;    SSaund.    117b;    1    Wits.  252.  321. 

See  the  form  of  debt  and  detinue  in  the  (fc)  Fitz.  N.  B.  68,  n.  a ;    BuJ.  N.  P.  54  ; 

same  declaration,  post,  vol.  ii.    In  5  Mod.  2  Vin.  Ab.  41. 

89,  it  is  said   by  the  Court,  that  it  seems  (/)  Allcyn,  9 ;    Bac.  Ab.  Actions  in  Gen- 
strange  that  debt  and  detinue  should   be  eralyC;    3  Wils.  18;    Heath's  Max.  7 ;  3 
joined,  because  these  actions  have  different  M.  &  Sel.  436  ;  2  New  Rep.  476. 
judgments.    Mr.  Tidd   (p.    1 1,   n.   b.)  ob-  (m)  3  Caropb.  256,  in  notes ;  2  M.  &  ScU 
serves,  that  *'  in  order  io  join  debt  and  deti-  436. 

nue,  it  seems  they  must  both  be  foanded  on  (n)  2  New  Rep.  476 ;  2  M.  &  Sel.  436. 

Contract     Sed  qu,  (o)  2  Lutw.  1249  :  Lord  Raym.  83  :  Tidd, 

(c)  Gilb.  C.  P.  5,  6,  7  J  Bac.  Ab.  Actions  9th  ed.  U. 

in  General,  C.  (p)  See  ante,  153,  158;    2  Saund.  117  e. 

(d)  4  T.  R.  229 ;    3  T.  R.  103  ;    2  Vin.    and  notes. 

Ab.  44,  pi.  49.  (q)  The  only  exception  seems  to  be  debt 

(0  2  Saund.  Il7b;    8  Co.  87  b;    2  Yin.  and  detinue,  ante,  230.    But  it  is  doubtful 

Ab*  38,  &c  ;  Eleath's  Max.  7.  whether  detinue  is  to  be  ranked  as  an  ac- 

(/)  Id.  ibid,;  I  T.  R.  277  j  3  WiJs.  348.  tion  ex  delUto,  ante,  138;    and  whether  it 

(fC}  See  ante,  154.  can  be  joined  with  debt  unless  the  count  in 

Supra,  note  (/) ;  2  Saund.  117  b.  detinue  be  founded  on  contract,  mte,  229, 

note  (i). 


(/r) 

(A) 


(477)  {  See  16  Serg.  &  Rawle,  375,  et  3eq.  ] 

(478)  Ace.  Baker  f.  Dumbolton,  10  Johns.  Rep.  240. 
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Thus  assumpsit  cannot  be  joined  with  case  (r)  (479),  or  trover  (•),  nor  tfover    or  loiir* 
with  detinu«  (i),  &c.  ■""  **'  ^"^^ 

Andt  with  the  above  exceptions*  counts  in  one  species  of  action  cannot  be 
joined  with  counts  in  another.  Thus  assumpsiti  covenant,  debt,  or  account^ 
cannot  be  joined  with  each  other  (u)  ;  nor  trespass  with  case  (480),  for  thej 
are  actions  of  distinct  natures,  and  the  judgments  are  different,  that  in  trespass 
being  in  strictness  quod  copto/tir,  and  that  in  case  qtMd  sit  in  mi$ericordia  {x) ; 
and  neither  trespass 'nor  case  could  be  joined  with  replevin  or  detinue,  nor  can 
the  two  latter  forms  of  action  bo  united  in  a  suit.  In  criminal  proceedingSi 
the  joinder  of  different  offences  of  the  same  degree  in  an  indictment  does  not 
render  the  proceedings  defective ;  though  it  is  a  matter  of  discretion  in  the 
Court  on  motion  to  quash  an  indictment  so  framed  (y). 

Where  the  same  form  of  action  may  be  adopted  for  several  distinct  injuries,  Sdly.  Join- 
the  plaintiff  may  in  general  proceed  for  all  in  one  action,  though  the  several  ,^^eral 
rights  affected  were  derived  from  different  titles  ;  but  a  person  cannot  in  the  rights  of 
same  action  join  a  demand  in  his  own  rights  and  a  demand  as  representative  ^^1^1^^ 
of  another,  or  in  autre  droit ;  nor  demands  against  a  person  on  his  own  liabil* 
ity,  and  on  his  liability  in  his  representative  capacity  {z).     The  points  which 
usaally  occur  in  practice  may  be  considered  as  they  arise  in  actions,  1st,  by 
and  against  partners ;  2dly,  husband  and  wife ;  3dly,  the  assignees  of  a  banh^ 
rmpt ;  and,  4thly,  executors^  ^Cm 


In  actions  by  and  against  several  persons,  whether  ex  contractu  or  ex  delic"  ^■*"  ^^^ 
iot  all  the  causes  of  action  must  be  ^stated  to  be  joint  (481).     Thus  a  plain-    r  *232 1 
(iff  cannot,  in  a  declaration  against  two  defendants,  state  that  one  of  them  as- 
saulted him,  and  in  another  part  that  the  other  assaulted  him,  or  took  his 

(r)  S  R  &  C.  268.  1 J7  e  ;  117  c.  note  (c),  5th  edit. 

(«)  S  Saand.  1 17  c ;  6  East,  335 ;  S  Chit.  (y)  8  East,  46,  47  ;  3  T.  R.  103 ;  1  Chit. 

R.  343.  Crim.  L.  262  to  255 ;    7  &  8  Geo.  4,  c.  29, 

(I)  WilUs,  118.  s.  48. 

'a)  *Bae.  Ab.  Actions  in  General,  C.  (z)  Bac  Ab.  Actions  in  General,  C. ;  S 


i 


x)  1  Lord  Raym.  272^  273;    2  Saund.    Yin.  A  b.  62  ;  Com.  Di^.  Actions,  G. 

(479)  Ace.  Stoyel  v.  Westcott,  2  Day,  418.  Wilson  9.  Marsh,  T  Johns.  Rep.  503. 
Cbarch  and  Demili  v.  Mumford,  1 1  Johns.  Rep.  480.  But  see  Hallock  v.  Povrell>  2  Caines' 
Rep.  216.  Ctmtra.  Where  a  declaration  contained  several  counts,  in  each  of  which  the 
gravaman  staled  was  a  tortious  breach  of  the  defendant's  duty  as  an  attorney,  as  well  as 
of  the  implied  promise  arising  from  an  employment  for  hire  ;  it  was  held  that  as  each 
count  contained  allegations  sufficient  to  support  it,  either  in  tort  or  assumpsit,  they  were 
not  iocorapatible,  and  might  be  joined  in  the  same  declaration.  Church  and  Demiltv. 
Mamford,  1 1  Johns.  Rep.  479.      {  See  also  Jones  v.  Conoway  et  al.,  4  Yeates,  109.  } 

(480)  {  Cooper  v.  Bissell,  16  Johns.  Rep.  146,  in  which  case  trespass  vi  et  armis  being 
joined  widi  trover,  the  misjoinder  was  taken  advantage  of  by  writ  of  error.  But  although 
trespass  and  trover  cannot  be  joined,  yet  a  complaint  of  an  injury  arising  partly  from  a 
breach  of  contract,  and  partly  of  misfeasance,  to  which  the  plea  is  not  guUty,  may  be  joined 
with  trover.     Smith  v,  Rutherford,  2  Serg.  &  Rawle,  358.  { 

(481)  But  if  two  partners  agree  to  divide  an  account,  against  a  joint  debtor,  equally  be- 
iweea  them,  and  the  debtor  consents  to  it,  and  expressly  promises  to  pay  one  of  the  part^ 
nera  his  moiety  of  the  debt,  the  partner  to  whom  the  promise  was  made  may  maintain  an 
ttetion  for  his  half  of  the  account.  Blair  v.  Snover,  5  Halst.  Rep.  153.  See  also  Austin  v» 
Walsh,  2  Mass.  Rep.  401.  And  where  three  persons  by  bond,  covenant,  or  note,  jointly 
and  severally  contract,  the  creditor  may  treat  the  contract  as  joint  or  several  at  his  election, 
and  may  jom  all  in  the  same  action,  or  sue  each  one  severally  ;  but  he  cannot  after  suing 
one  alono,  and  recovering  judgment,  sue  the  other  two  jointly,  having  by  the  first  action 
cJeeted  to  treat  the  contract  as  several  respecting  alL  Bangor  Bank  v.  Treat,  6  Grtenl. 
Rep.  207. 
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or  ioiir- "  goods,  for  tho  trespasses  are  of  several  natures,  and  against  several  persons, 

IROFAf 
TIONI. 


and  they  cannot  plead  to  this  declaration  (a).     Neither  can  the  plaiutiffin  tro- 


ver recover  against  several  defendants  for  several  conversions  of  the  same 
goods ;  in  order  to  fix  all  the  defendants,  he  must  prove  a  joint  conversion  by 
all,  and  if  the  evidence  shove  separate  conversions,  he  must  take  his  verdict* 
against  those  defendants  only  who  were  partiesto  some  one  conversion,  and  all 
the  other  defendants  must  be  found  not  guilty  (6).  But  in  the  case  of  a  survivor 
of  several  contracting  parties,  a  demand  by  or  against  him  as  survivor,  may 
be  joined  with  a  demand  due  to  or  from  the  party  in  his  own  right  (c)  ;  and, 
subject  only  to  a  plea  in  abatement,  counts  upon  a  promise  by  the  defendant, 
and  another  since  become  a  bankrupt  and  certificated,  may  be  joined  in  sepa- 
rate actions  against  the  solvent  partner  alone,  v^ith  counts  on  promises  made 
by  the  defendant  solely,  since  the  other  became  a  bankrupt  (d), 

Sdly.  Has-  We  have  already  fully  considered  the  various  instances  in  which  a  kuaband 
band  and  ^^^  ^p^y^  ought  to  sue  or  be  sued  jointly  or  separately  in  an  action  ex  contr€u:iu 
or  ex  delicto  (e).  It  will  be  sufficient  here  to  observe,  that  when  the  wife  is 
co-plaintiff  in  an  action  ex  contractu^  no  cause  of  action  can  be  included,  un- 
less it  be  founded  on  a  contract  with  a  feme  before  marriage,  or  she  be  the 
mrr'torious  cause  of  action;  and  her  interest  must  expressly  appear  on  the 
face  of  every  count  (f)482).  And  in  an  action  in  form  ex  delicto  for  a  per. 
sonal  injury,  if  the  wife  be  joined,  the  declaration  must  proceed  only  for  torts 
to  her  individually,  and  not  for  such  wrongs  as  only  affect  the  husband  (^)(483). 

Z4\y.  As-        We  have  also  before  partially  noticed  what  demands  may  be  joined  in  an 
signees  of  ^^^j^^   ^^  ^j^^  g^jj  ^f  (jj^  assignees  of  a  *bankrupt(h).     And  we  remember, 

[  *233 1  that  counts  on  causes  of  action  accruing  to  the  assignees  afler  the  bankruptcy, 
may  be  joined  with  counts  upon  causes  of  action  which  accrued  to  the  bank- 
rupt before  his  bankruptcy,  whenever  the  former  causes  of  action  arose  upon 
transactions  with  the  assignees  in  their  representative  character,  and  the  mon- 
ey recovered  thereon  would  be  assets  in  their  hands  in  such  capacity  (A;).  If 
there  have  been  any  promise  to  the  assignees  or  cause  of  action  since  the  act 
of  bankruptcy,  care  must  be  taken  to  insert  some  count  in  the  declaration 
adapted  to  such  demand  ;  and  where  two  partners  became  bankrupts  at  difierent 
times,  and  the  defendant  between  the  two  acts  of  bankruptcy  illegally  receiv- 
ed money,  and  the  assignees  of  the  two  partners,  in  their  action  to  recover  it, 
declared  only  for  money  had  and  received  to  the  use  of  the  two  partners^ 
before  they  became  bankrupts,  and  in  another  count  for  money  had  and  re- 

(o)  2  Saund.  117  a;  Sty.  153,  154;  4  T.  contractu^  ante,   65;    and    ex  dtlicto,   ohie, 

R.  360.  105. 

(6)  1  M.  &  Sel.  588.  (/)  JlnU,  31,  32.     The  declaralioii  must 

(c)   1  B.  &  ^Id.  29  ;  2  Chit.  Rep.  436  ;  3  not  contain  a  count  on  the  promise  of  the 

T.  R.  433  ;    5  Id.  493 ;    6  Id,  582 ;    1  Esp.  husband  and  wife  after  marriage  even    to 

Rep.  47.  pay  her  debt  contracted  dwn  sola,  1  Taunt. 


(d)  6  Taunt.  179.  2l2;  ante,  65. 


e)  As  plaintiffs  ex  contractu^  ante,   32;         (g)  j?n<*,  82,  83. 

^ntCy  26. 
^nle,  28. 


and  ex  delictOf  ante,  82.     As  defendants  ex        (A)  ^nte,  26. 

(k) 


(482)  Vide  Staley  v.  Barhite,  2  Caines*  Rep.  221. 

(483)  So,  slander  of  husband  and  wife  cannot  be  joined  in  the  same  action.    Ebersol  v« 
Krug,  3  Binn.  555. 
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ceiled  to  the  use  of  the  plcMttiffs  as  assigneeg^  it  was  decided  that  the  plain^    <^  'oiir- 

TIOMS. 


ti^  could  not  recover,  because  they  should  have  declared  in  one  count  for 


money  bad  and  received  to  the  use  of  the  partner  who  last  became  bankrupt, 
and  of  the  plaintiffs  as  assignees  (/). 

It  IS  now  a  well  settled  rule,  in  actions  by  a  plaintiflTwho  is  an  execvtor  or  adU^iMy,  Ex- 
nnnistrafor^  thai  whei'e  the  money,  when  recovered,  would  be  assets,  the  executor  V^^'^' 
may  declare  for  it  in  his  representative  character ;  and  that  the  best  line  to 
adopt  in  determining  whether  counts  may  be  joined,  is  to  consider  whether  the 
9un),  when  recovered,  would  be  assets  (m).  It  is  therefore  clear,  that  an  ex- 
ecutor or  administrator  may  declare  as  such  for  goods  sold  or  money  paid  by 
him  in  that  character,  and  may  join  such  count  with  counts  on  promises  to  the 
testator  or  intestate  (n).  So  money  had  and  received  by  the  defendant  to  the 
nse  of  the  plaintiff  as  executor  (o) ,  and  an  account  stated  with  him  as  execu- 
tor, for  monies  due  and  owing  to  the  testator  ()}),  or  to  the  plaintiff  as  executor, 
or  to  the  plaintiff*  and  his  wife  as  executrix  (^),  may  be  joined  (484)  *with  r*234] 
counts  on  promises  to  the  testator  or  intestate  ;  and  as  an  executor  may,  un- 
der circumstances,  lend  money,  it  should  seem  the  insertion  of  a  count  for  mo- 
ney lent  by  him  as  such  would  not  be  a  misjoinder  (r).  And  counts  on  prom- 
ises made  to  an  intestate  may  be  joined  with  counts  on  promissory  notes  given 
to  the  plaintiff  as  administrator  since  the  death  of  the  intestate  {s).  And 
where  the  plaintiff  declared  as  executor  upon  a  bill  of  exchange  indorsed  to 
Um  in  that  character,  it  was  holden  sufficient  (<).  It  should,  however,  be  ob- 
served, that  where  the  transaction  takes  place  after  the  death  of  the  testatory 
the  executor  bas  the  option  of  declaring  in  his  private  character  (ti). 

But  an  executor  cannot  include  counts  on  causes  of  action  accruing  to  him 
in  his  private  right  and  individual  character,  with  counts  on  causes  of  action 
which  are  laid  to  have  bi^en  vested  in  him  in  his  representative  capacity  [x), 
and  cannot  join  a  count  upon  a  bond  given  to  his  testator,  and  a  count  upon  a 
bond  given  to  him  as  executor,  in  the  same  action  (i^) ;  for  the  executor,  by 
taking  the  bond,  would  extinguish  the  original  debt,  and  it  would  not,  when  re- 
covered, be  assets  (z).  Where  six  years  have  elapsed  since  the  death  of  the 
testator  or  intestate,  or  it  may  on  any  other  account  be  material  for  the  plaintiff 
to  avail  himself  of  a  promise  or  acknowledgment  since  the  death,  counts 
should  be  introduced  in  the  declaration,  on  promises  to  the  executor  in  that 

(I)  3B.  &P.  465.  Marsh.   147,   ac. ;    1   Ld.   Raym.   437;    8 

(m)  6  East,  405;  2  Saund.  117  d,   and  Saund.  i\7  d,  semble  cont. 

notes,  5th  ediu ;   1   Taunt.  332  ;  2  Marsh.  (r)  3  B.  &  Aid.  360. 

147;  6  Taunt.  453,  S.  C. ;  2  Smith's  Rep.  (a)  5  Price,  412  ;    7  Id.  591  ;  1  B.  &  C. 

416,  per  Le  Blanc,  J. ;  Tidd,  9lb  edit.  12,  150. 

13;  9  B.  fltC.  666.  (0  1  T.  R.  487;  6  East,  410,  413;  2 

(ft)  3  East,  104  ;  6  East,  405.  Yin.  Ab.  48,  pi.  9. 

(0)  3  T.  R.  659 ;  see  5  M.  it  Scl.  294  ;  (u)  See  2  Bing.  177 ;  9  Moore,  340,  S.  C. 

Tidd,  9lh  edit.  12.  (x)  2  Saund.  117  c 

ip)  9  East,  1 50 ;  6  East,  403.  4C6  ;   1  T.  (y)  3  B.  &  P.  7.     Sed  vide  1  T.  R.  487  ; 

R«  487  ;   1  TaunU  322  ;  2  Marsh.  147.  6  East,  405. 

(f)  6  East,  405,  406;  1  Taunt.  322;  2  (x)  6  Price,  412;  7  Id.  591;  6  Taunt. 

456. 

(484)    {  In  a9$Hmp$it  by  an  administrator  de  bonis  norit  a  count  alleging  a  promise  to  have 
been  OMide  to  the  first  administrator,  may  be  jrrined  -with  counts  alleging  a  promise  to  the 

elainuff'a  intestate,  and  a  promise  to  the  plaintiff.    Sullivan,  Adm  ,  v.  Holker,  15  Mass. 
Mp.  374.    Sco  also,  Hirst,  Adra.  v.  Smith,  7  Term  Rep.  lS2.  }     Fay  v,  Evans,  8  Wend. 
R.530. 
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avjow-  character  (a) ;  for  otherwise  such  promise  or  acknowledgment  caDoot  be  given 
^"tioms!^'  in  evidence  (6) (485).  In  every  count  stating  a  debt  or  promise  to  the  exec- 
utor or  administrator  in  that  character,  the  word  ** «»"  executor,  &c.  must  be 
inserted  (c).  It  is  not  enough  to  say  that  it  accrued  to  him,  **  executor,  or  be- 
•  ing  executor,  as  aforesaid  ;"  but  it  must  be  averred  that  it  accrued  to  him  *'  ob 
executor."  However,  great  care  should  be  taken  not  to  introduce  imneceMo- 
r  *235  ]  rily9  in  a  declaration  by  an  executor,  on  *a  cause  of  action  accruing  to  the 
testator,  counts  on  causes  of  action  alleged  to  have  accrued  after  the  testator's 
death ;  for  although  an  executor,  necessarily  suing  tu  sueh^  is  exempt  from  li- 
ability to  the  defendant's  costs,  if  the  action  fail,  by  reason  of  the  wording  of 
the  statute,  which  gives  costs  to  plaintiffs  (d) ;  yet,  where  an  executor  might 
declare  in  his  private  character,  as  for  money  had  and  received  after  the  tes- 
tator's death,  or  upon  an  account  stated  with  him  as  such,  concerning  money 
due  to  him  as  executor,  &c.  (a)  ;  or  even,  it  seems,  if  the  account  stated 
be  alleged  to  relate  to  money  due  to  the  testator ;  the  executor  has  no  privi- 
lege as  to  costs  (486). 

So  in  an  acfion  against  an  executor,  a  count  cannot  be  introduced  which 
would  charge  him  personally ;  for  the  judgment  in  the  one  case  would  be  cU 
bonis  iestaiorisy  and  in  the  other  de  bonis  propriis  {f){4S7).  Therefore  a 
count  for  money  lent  to,  or  had  and  received  by,  an  executor  as  such,  is  not 
sustainable  (g)(488).  And  a  count  in  assumpsit  against  husband  and  wife, 
who  was  administratrix  with  the  will  annexed,  upon  promises  by  the  testator  to 
pay  rent,  cannot  be  joined  with  counts  upon  promises  by  the  husband  and  wife 
as  administratrix,  for  the  use  and  occupation  by  them  after  the  death  of  the  tes* 
tator  (h).  But  in  an  action  of  covenant  against  an  executor,  on  the  deed  of 
the  testator,  the  plaintiff  may  join  a  breach  by  the  testator,  and  a  breach  since 
his  decease  (t).  So  an  account  stated  by  the  defendant  as  executor,  of  monies 
due  from  the  testator^  may  be  supported,  and  may  be  joined  with  counts  upon 
promises  by  the  testator ;  and  this  is  the  common  mode  of  declaring  against 


(a)  See  the  forms,  poH^  vol.  ii. ;  and  the 
consequences  as  to  costs,  5  Tyr.  3'22.* 

{h)  3  Bast,  409  ;  Willes,  29  ;  2  D.  &  R. 
363 ;  I  B.  &  0.  248,  S.  C. ;  1  B.  &  Aid.  93  ; 
S/d.  626;  5  Moore,  105,  508;  6  Taunt. 
810. 

(c)  5  East,  150;  2  Marsh.  151  ;  2  Saund. 
117  d,  e,  note.  But  see  2  Lev.  110  ;  2  Yin. 
Ab.  47,  pi.  6,  48,  pi.  9  ;  2  B.  &  P.  424. 

{d)  See  9  B.  &  C.  668  ;  Tidd,  9ih  ed.  978. 


(e)  8  Moore,  146;  9  B.  &  C.  666  ;  Tidd, 
9ih  cd.  978. 

(/)  2  Saund.  1 17  e.  But  of  late,  counta 
for  funeral  charges  against  the  executor  in 
that  character  have  succeeded,  see  3  Campb. 
298,  sed  qvtnre. 

(g)  2  Saund.  117  e;  4  T.  R.  347 ;  1 
Hen.  Bla.  108  ;  7  B.  &  C.  444  ;  1  M.  &  R, 
102.  S.  C. 

(&)  3  B.  &  Aid.  101. 

(i)  10  East,  313. 


(485)  Ace.  Jones  et  al.  v.  Moore,  5  Binn.  573. 

(486^  In  Pennsylvania,  an  executor  plaintiff  is  bound  to  pay  costs  to  the  defendant,  in 
case  of  nonsuit,  or  verdict  for  the  defendant,  as  well  where  he  necessarily  sues  in  his  rep- 
resentative character,  as  where  the  cause  of  action  arises  after  the  death  of  the  testator. 
Muntorf  V.  Muntorf,  2  Rawle,  180. 

(487)  See  Bachelor  v.  Fisk  et  al.,  Ex.  17  Mass.  Rep.  464.  And  a  declaration  contain- 
ing a  count  on  a  promise  by  the  defendant's  testator,  and  a  count  on  a  promise  by  the  de- 
fendants as  executors  as  aforesaid,  for  work  and  labor  done  at  their  request,  is  bad  on  gen- 
eral demurrer.  Myer  and  others  v.  Cole  and  Niven,  12  Johns.  Rep.  349.  Demott  v.  Field, 
7  Cow.  Rep.  58. 

(488)  Sibbit  v.  Lloyd,  6  Halst.  Rep.  163.  Myers  v.  Cole,  12  Johns.  Rep.  349.  De* 
molt  V.  Field,  7  Coweo,  58.  It  was  held  that  an  administrator  or  executor  may  join  in 
the  same  declaration  counts  on  promises  to  himself,  with  counts  on  promise*  to  the  intestate 
or  testator.    Fry  v.  Evans,  8  Wend.  R.  530. 
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executors  and  adcDmistrators,  to  save  the  statute  of  limitations  (A*) ;  and  a    orjoiir- 
couat  upon  aa  account  stated  by  an  executor  as  such,  of  monies  due  and  ow-      ntnt*,^* 
log  from  him  in  that  character,  may  be  joined  with  counts  *on  promises  by  the  [  *236  ] 
testator,  as  such  account  stated  does  not  make  the  executor  personally  lia- 
ble (/)(489).     Perhaps  a  count  for  money  paid  for  the  defendant  as  executor 
may  be  joined  with  counts  on  promises  by  the  testator  (m).     Whenever  an  ex- 
ecutor, &c.  is  sued  upon  promises  by  him  in  that  character^  the  words  ^*  aa  ex- 
ecutor," &c.  must  be  inserted  in  each  count  in  stating  the  promise,  and  also 
ia  stating  the  debt  or  cause  of  action,  if  it  be  laid  to  have  accrued  after  the 
testator's  death  (n). 

The  consequences  of  a  misjoinder  are  more  important  than  the  circumstances  S^lly*  Con- 
of  a  particular  count  being  defective  ;  for  in  the  case  of  misjoinder,  however  Jf^J^*" 
perfect  the  counts  may  respectively  be  in  themselves,  the  declaration  will  be  joinder, 
bad  on  a  general  demurrer,  or  in  arrest  of  judgment,  or  upon  error  (o)(490) ; 
aod  if  on  a  writ  of  error  one  of  several  counts  in  a  declaration  in  assumpsit 
be  bad,  and  the  defendant  below  suffer  judgment  by  default,  and  the  damages 
be  assessed  generally  on  the  whole  declaration,  such  judgment  must  be  re- 
versed (p).     A  demurrer  for  misjoinder  must  be  to  the  whole  declaration,  and 
not  merely  to  the  defective  count  or  breach  (q).     The  plaintiff  cannot,  if  the 

(k)  2  Saund.    1 17  e  ;    1  Hen.  Bla.   102 ;  (m)  7  B.  &  C.  444. 

Forreai'a  Rep.   Exch'  quer,  98.     Where  an  (n)  2  B.  &  P.  424  ;  antef  233. 

aeuial  accoum  has  not  been  stated  by  the  (o)  2  Chit.  R.  697  ;  2  B.  &  P.  434  ;  4  T. 

defendant  as  executor,  add  counts,  as  post^  R.  347;  1   Hen.  Bla.   108;  1  Taunt.  212. 

vol.  ii.    Counts  on  promises  by  the  delsnd-  See  in  general  as   to  the  consequences  of 

am  as  cxecmor,  should  alw.iya  be  inserted,  mis-joinder  ornon-joindcr  of  par<t>t,  whether 

if  be  has  admitted   the  debt,  or  promised  plaintiffs  or  defendants,  coile,  14,  51,  76,  and 

payment.  99«     Of  husband  and  wife,  an(«,  36,  68,  86^ 

(i)  7  Taunt.  580  ;   1  Moore,  305,  S.  C. ;  and  106. 

Forrest's  Rep.  Hxch.  98;    6  East,  405  to  (p)  1  Moore,  126. 

418;   10  East,  313.     Sed  vide  1    Uen.  Bla.  (^)  1  M.  &  Sel.  355,  366. 

106,  114 ;  2  Saund.  117  d  ;    2  B.  &  P.  424. 

(489)  {  Collins' Adm.  V.  Weiscr,  12  Serg.  &  Raivle,  97.  Malin  v.  Ball,  13  Serg.  & 
Rawie,  443.  See  the  observations  of  Mr.  Chitty  in  the  fourth  edition.  \  It  has  been 
held  that  a  declaration  stating  that  the  defendant's  testator  was  indebted  to  the  plaintiff, 
in  a  eertain  sum  for  money  lent  and  advanced,  and  that  the  testator  being  so  indebted  in 
bis  life-time,  the  defendant,  aAerwards  as  such  executor,  after  the  death  of  the  testator, 
pro-mised,  &c.  was  good.  And  Spencer,  J.,  in  delivering  the  opinion  of  the  court,  says, 
"The  counsel  seemed  to  suppose  that  the  judgment  on  this  count  would  be  de  bonis  pro* 
prUt,  and  that  tbe  executor  would,  in -this  mode  of  declaring,  be  prevented  from  pleading 
pltnt  admimatravit.  If  such  would  be  the  consequence,  then  I  should  hold  the  objection  to 
be  valid ;  but  according  to  the  cases  of  Secor  v.  Atkinson,  (1  H.  Bl.  102,)  and  of  Executors 
of  Hughes  V.  Hughes,  (7  Bro.  P.  C.  550,  and  2  Saund.  117,  e.  note  2,)  the  judgment  will 
be  de  bottis  testatoriSf  and  this  mode  of  declaring  is  adopted  merely  to  save  the  statute  of 
limitations  ;  consequently  the  defendant  is  not  prevented  from  making  any  defence  under 
such  a  foroo  of  declaring,  which  he  might  have  made,  had  the  declaration  stated  the  pro- 
mise of  the  testaior,  and  his  liability  only."  Whitaker  v.  Whitaker,  6  Johns.  Rep.  US. 
And  promises  by  the  defendant  as  executor  or  administrator,  as  well  as  by  his  testator  or 
intestate,  to  pay  for  work  and  labor  done  for,  or  goods  sold  and  delivered  to  the  intestate, 
may  be  joined  in  the  same  declaration,  and  a  count  charging  a  promise  by  the  testator  or 
intestate  in  his  life  lime,  and  after  his  death,  by  the  defendant,  his  executor,  or  admiui^ro» 
tor,  as  aforesaid,  is  good.  Carter  v.  Phelps*  Administrator,  8  Johns.  Bep.  440.  A  decla- 
ration by  a  plaintiff,  ns  administrator,  containing  counts  for  goods  sold,  work  done,  and 
the  common  money  counts,  without  stating  any  indebtedness  to  the  intestate  or  referring 
to  the  plaintiff,  in  his  representative  character  in  any  subsequent  part  of  the  declaration, 
except  in  a  profert  of  letters  of  administration,  is  bad  on  demurrer*  Christopher  «.  Stock- 
holm, 5  Wend.  R.  36.  Vide  2  Leigh's  R.  632. 
(490)  Cooper  v.  Bissell,  16  Johns.  Rep.  146. 
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or  joiK-  declaration  be  demurred  to,  aid  the  mistake  by  entering  a  nolle  prosequi^  so  as 
^^Ticmt!^'  to  prevent  the  operation  of  the  demurrer  for  misjoinder  (r) ;  though  the  Court 
will  in  general  give  the  plaintiff  leave  to  amend  by  striking  out  some  of  the 
counts  on  payment  of  costs  (a).  In  some  cases,  however,  a  misjoinder  may 
be  aided  by  intendment  after  verdict  {t).  And  by  taking  separate  damages, 
or  by  entering  a  remittitur  danrna,  the  misjoinder  may  be  aided  (u) ;  and 
though  it  is  reported  to  have  been  decided  that  if  assumpsit  and  trover  be 

1^  *237  ]  joined,  and  there  be  a  verdict  *for  the  defendant  on  the  count  in  trover,  that 
does  not  cure  the  declaration  (i;),  such  doctrine  is  now  overruled  (y). 


OF  THE  ELECTION  OF  ACTIONS. 

or  ELKc-  ^^  considering  the  application  of  each  particular  action,  we  have  seen  that 
Tioir  or  the  party  injured  frequently  has  an  election  of  several  remedies  for  the  same 
injury  (a).  As  the  due  exercise  of  this  election  is  of  great  importance,  it 
may  be  useful  concisely  to  state  the  principal  points  which  direct  the  choice 
of  several  remedies.  And  these  may  be  with  reference  to,  1st,  the  nature  of 
•the  plaintifPs  right  or  interest  in  the  matter  affected ;  2dly,  the  security  of 
bail 9  and  the  process  ;  3dly,  the  number  of  the  parties  to  the  action ;  4ih\y^ 
the  number  of  the  causes  of  action^  and  the  joinder  thereof  in  one  suit ;  5thly, 
the  nature  of  the  defence^  and  whether  it  be  advisable  to  compel  the  defend- 
ant to  plead  specially ;  Gthly,  the  venue,  or  place  of  trial ;  7thly,  the  etidtnee 
to  be  adduced  by  the  plaintiff  or  defendant ;  8thly,  the  costs ;  and,  9thly,  the 
judgment  and  execution, 

Isu  Na-         l3^«  ^  strict  legal  title  is  essential  to  the  support  of  some  remedies,  but  in 
ture  of  the  others  the  plaintiflfs  bare  possession  of  the  property  affected  is  sufficient, 
fntftrett  i^n  ^here  the  title  of  the  plaintiff  may  be  doubtful,  it  is  in  general  advisable  to 
nattAT  af-  adopt  the  latter  description  of  remedy.     Thus  an  action  of  trespass  to  real 
recud.        property  may  be  supported  against  a  stranger  by  any  person  in  the  actual  pos- 
session, though  he  have  no  title ;  but  in  ejectment  the  lessor  of  the  plaintiff 
must  in  general  recover  on  the  strength  of  his  own  legal  title  {b) ;  and  may  be 
defeated  even  if  an  outstanding  term  in  a  trustee  be  shown,  unless  it  can  be 
presumed  that  such  term  has  been  satisfied,  &c.     Therefore,  where  the  title 
of  the  party  injured  is  doubtful,  the  action  of  trespass  should  sometimes  be 
chosen ;  asd  as  the  defendant  in  replevin  for  a  distress  taken  damage  feasant, 
must  in  his  avowry  or  cognizance  state,   and  if  denied,  must  prove  a  title   to 
the  locus  in  quo,  in  fee  or  tail,  in  himself,  or  some  person  from  whom  he  de- 
rives his  title,  an  action  *of  trespass  is  preferable  to  a  distress,  where  the  title 

(r)  1  Hen.  Bla.  1 10,  1!  1,  113,  1 14 ;  4  T.  Vin.  Ab.  48,  pi.  9  ;  3  T.  R.  433. 
R.   360;    Tidd,  9th  edit.  681;    1  Saund.        (x)  See  2  Saund.  117  c. 
807  c.  (y)  3  M.  h  Sel.  533. 

(*)  4  T.  R.  348.  (o)  Com.  Dig.  Actions,  M. ;    Styles,  4  ; 

(0  «  Lev.  110;    Com.  Dig.  Action,  G.;  Co.  Lit  145  a;  2  Bla.  Rep.  1113. 
S  Yin.  Ab.  47,  pL  7.  (b)  I  East,  244,  246.    gee,  howeyer,  imie. 

(u)  2M.&  Sel.  533;    11   Mod.  196;  2  21&  ' 
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of  the  occupier  of  the  land  may  be  doubtful  (c).     On  the  other  hand,  where  or  klec< 

TioN  or 

ACTIONS. 


the  party  interested  can  clearly  establish  a  title  in  himself  or  in  bis  trustee,    ^^^^  ^^ 


and  yet  it  may  be  doubtful  in  which  particular  person  the  legal  title  may  be   .  

Tested,  a  distress,  or  an  action  of  ejectment  where  there  has  been  an  ouster, 
may  be  advisable,  because  in  replevin  brought  for  the  distress,  there  may  be 
several  avowries  upon  different  titles,  and  in  ejectment  there  maybeseveral  counts 
on  demises  by  difierent  parties.  In  some  cases  we  have  seen  that  where  the 
properly  of  a  person  has  been  taken  away  or  withheld  from  him,  he  nnay  waive 
the  tort  and  sue  in  assumpsit  for  the  value  (d) ;  but  as  bare  possession  is  sufH- 
cient  in  general  to  sustain  an  action  of  trover  or  trespass  against  a  wrong* 
doer  (e) ;  it  may  oflen  be  better  to  adopt  one  of  those  forms  of  action  than  to 
sue  in  assumpsit  for  money  had  and  received,  as  in  the  latter  form  of  action  a 
stricter  right  to  the  goods  or  the  proceeds  might  be  required  (/).  So,  where 
an  injury  is  done  to  a  messuage  or  land,  it  may  oflen  be  better  to  sue  in  the 
name  of  the  tenant  than  in  the  name  of  the  landlord  as  reversioner  (g*),  be- 
cause in  the  latter  form  of  action  strict  proof  of  the  letting  and  reversionary 
interest  is  indispensable  {h). 

■ 

Secondly f  In  actions  in  form  ex  delicto^  as  in  case,  trover,  detinue,  and  tres^  2dly.  Bail 
p<is»9  the  defendant  cannot  be  arrested  without  a  special  order  of  the  Court  ^^^  P^^ 
pr  a  judge,  and  it  is  not  usual  to  grant  such  order,  except  where  there  has 
been  an  outrageous  battery,  or  the  defendant  is  about  to  quit  the  kingdom  (t)  ; 
and  therefore  in  cases  where  it  may  be  material  to  have  the  security  of  bail, 
the  action  should,  if  possible,  be  framed  in  assumpsit  for  money  had  and  re* 
ceired,  &c.,  adding  such  other  special  counts  as  may  be  advisable  under  the 
circumstances  of  each  particular  case  (A:).     Where,  however,  the  defendant 
has  been  already  arrested,  the  form  of  action  must  correspond  with  the  affi- 
davit to  hold  to  bail  and  the  form  of  action  staled  in  the  cnpias,  or  other  pro- 
cess ;  for  otherwise  the  defendant  will  *be  entitled  to  his  discharge  out  of  cus-  r  «239 1 
tody  on  filing  common  bail  (/).     But  this  will  be  the  only  consequence,  for 
the  Court  will  not  on  this  account  set  aside- the  proceedings  (491)  against  the 
defendant  for  irregularity  (m). 

Thirdly,  In  an  action  in  form  ex  contractu,  we  have  seen  that  if  a  person  3(]]«  fij, 
who  ought  to  be  made  co-plaintiff  be  omitted,  it  is  a  ground  of  nonsuit,  number  of 
&c  (n)  except  in  the  case  of  executors  or  administrators  (o),  whereas  in     *^*^  ***^ 
actions  in  form  ex  delicto,  the  nonjoinder  of  a  party  who  should  have  been  a 
co-plaintiflT,  can  only  be  pleaded  in  abatement  ( p)  ;    and  consequently  the 
latter  form  of  action,  if  it  can  be  ildopted,  is  in  many  instances  preferablcy 


S: 


e)  1  Saund.  346  e,  n.  S  ;  Willes,  22  U  (k)  3  East,  70. 

d)  Jinte,  113.  (/)  7  T.  R.  80;    8  T.  R.  27;    6  T..R. 

(«)  JhUe,  70,  174,  176.  402;  2  East.  305  ;   I  H«n.  Bla.  310. 


if)  1  B.  &  C.  418.  (m)  6  T.  R.  363. 

(i)  Sea  mfc,  169,  160.  (n) 


;)  Sea  mfc,  169,  160.  (n)  JJnte,  14. 

>}  See  4  B.  &  C.  465.  (o)  ^nte,  21.    The  nonjoinder  of  an  «•- 

({)  Tidd,  9ih  ediu  172.    See  Petersdorff  »fgnee  of  a  bankrupt  is  no  ground  of  non- 

on    Bail,  40,  41,  as   to   the  expediency  of  suit,  ante,  *25. 

adopting  particular  forms  of  action  in  order  (p)  j^nte,  76, 

lo  obtain  baiL 

(491)  Contra  Rogers  «.  Rogers,  4  Johns.  Rep.  485. 
ToL.  I.  28 
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o9  BLEo-   ^here  there  Is  reason  to  doubt  who  should  be  joined  as  a  piaintiflT.     We  bave 
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also  seen  that  a  joinder  of  too  many  defendants  in  an  action  in  form  tx  con- 
trckctu'iB  a -ground  of  nonsuit  (9) ;  and  that  the  omiaaion  of  a  person  who 
ought  to  be  made  a  defendant  may  be  pleaded  in  abatement  (r)  ;  but  that  in 
actions  in  form  ex  delicto  the  omission  of  a  party  jointly  concerned  in  com- 
mitting the  injury  cannot  in  general  be  pleaded  in  abatement,  and  that  when 
the  injury  may  in  point  of  law  have  been  committed  by  several,  the  joinder  of 
too  many  defendants  will  be  no  ground  of  objection  {a)  ;  and  therefore  t 
where  it  may  be  doubtful  how  many  persons  should  be  made  defendants,  it  is 
advisable  to  declare  in  case,  in  preference  to  an  action  of  assumpsit  (f )•  So, 
a  distress  for  a  rent-charge  is  frequently  preferable  to  an  action,  because  in 
the  iatler  all  the  pernors  of  ihe  estate  charged  with  the  payment  must  be 
joined  (ti)  (492). 

4thl7.  Tho  Fourthly^  Where  the  plaintiff  has  several  demands  of  a  similar  kind^  re- 
Mmber  of  coverable  in  different  forms  of  action^  he  frequently  may,  and  then  he  ought 
of  action,  to  proceed  for  the  whole  in  that  form  of  action  which  will  embrace  bis  various 
r  «240 1  c'<>inas  (or).  Thus  a  party  may  declare  specially  against  a  bailee  for  ^neglect, 
either  in  assumpsit  or  in  case  ;  if  he  have  also  a  money  demand  against  the 
bailee,  due  on  simple  contract^  he  should  declare  for  both  causes  of  action  in 
assumpsit ;  but  if,  instead  of  the  money  demand,  he  have  a  distinct  cause  of 
action  in  trover,  the  declaration  should  be  in  case,  with  a  count  in  trover,  in 
order  to  avoid  the  expense  of  two  actions  (y).  So»  for  a  money  demand  due 
on  a  simple  contract,  the  plaintiff  in  general  has  an  option  to  declare  either  in 
assumpsit  or  debt ;  if  there  be  also  another  demand  of  an  unliquidated  nature^ 
founded  on  a  simple  contract,  it  is  then  proper  to  declare  in  assumpsit  fw  both 
causes  of  action  ;  but  if  there  be  no  unliquidated  demand,  or  if  part  of  the 
demand  be  due  on  specialty^  debt  may  be  preferable.  So,  in  an  action  againsi 
tho  assignees  of  a  bankrupt  for  rent,  if  it  be  doubtful  whether  they  have  ac- 
cepted the  lease,  although  they  have  taken  possession,  it  is  advisable  to  de» 
clare  in  debt  on  the  lease,  and  add  a  count  in  debt  for  use  and  occupation.  So 
debt  on  a  life  policy,  with  a  count  for  money  had  and  received,  may  be  pre- 
ferable to  covenant ;  because^  under  the  commoB  count,  the  premium  may  in 
some  cases  be  claimed.  And  as  debt  and  detinue  may  be  joined  (j?)»  the 
declaration  should  be  in  those  forms  of  action,  where  the  defendant  detains 
the  plaintiff's  goods,  and  also  owes  htm  a  debt. 

•thiy.  The      Fiflhiyj  'By  a  judicious  choice  of  the  remedy^  the  <kfendant  may  be  fr»-. 

**^*      <|aently  precluded  from  availing  himself  of  a  defence  which  he  might  otherwise 

establish.     Thus  in  assumpsit  against  a  person,  who  has  been  a  bankrupt,  for 

(9)  ^nte,  14.  (u)  Co.  Lit.  162  b;    1  Saund.  282,  n.  I,. 

(r)  AnUt  53.  and  284,  n.  3  &  4. 

(«)  Antti  76.      Brctherton  v.   Wood,   6        (x)  .^nte,  227  to  23 1 . 
Moore,  141  ;    3  Brod.  &  Bing.  54;  9  Price,         (y)  3  East,  70. 
408  ;  3  East,  62  to  70.  {z)  Ante,  228,  230. 

(0  Id.  ibid,  i  3  Eatt,  62  to  70. 


(492)  By  St.  1834,  c«  189,  a  plaintiff  in  an  action  founded  on  contract,  broHght 
against  several  defendants,  might  discontinue  as  against  one  who  had  been  defeated,  and 
fNToeeed  against  the  others.    Turner  v.  Bissell  ct  al.^  14  Pick.  R.  192. 
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monej  had  and  received  by  him  before  hie  bankruptcy,  however  tortioutly,  hie   ^ 

TU 
ACTIQMft, 


oettificate  would  be  a  sufficient  bar,  but  by  declaring  in  case  or  (rover,  where    ^'^^  ^^ 


the  money  was  received  tortiously,  &c.  he  will  be  deprived  of  such  defence  (a). 
And  where  goodd  have  been  sold  by  a  person  in  contemplation  of  bankruptcy 
by  way  of  fraudulent  preference  to  a  creditor,  the  remedy  by  the  assignees 
should  be  trover,  and  not  assumpsit  as  for  goods  sold  and  delivered ;  be- 
cause, in  the  laftter  form  of  action,  the  defendant  might  avail  himself  «f  the 
debt  from  the  bankrupt  as  a  set-off  (6).  And  in  cases  of  fraud,  the  statute 
of  limitations  may  not  begin  to  run  *till  the  fraud  is  discovered,  and  therefore  [  *Ml  ] 
it  would  be  sometimes  advisable  to  sue  for  the  fraud,  and  waive  the  actios 
of  assumpsit  Thus,  where  the  defendant  was  guilty  of  a  fraud  m  not  taking 
a  sofficient  security  on  his  investing  plaintiff's  money.,  the  plaintiff  might 
waive  the  fraud,  and  sue  in  assumpsit  for  not  procuring  sufficient  security ; 
but  if  it  be  apprehended  that  the  defendant  would  in  such  action  of  assumpsit 
establish  a  defence  under  the  statute  of  limitations,  it  would  be  better  te  de- 
clare in  case  for  the  fraud,  as  the  statute  might  then  only  run  from  the  time  the 
fraud  was  discovered  (c]«  The  election  of  the  form  of  action  was  also  fre- 
quently material,  in  order  to  compel  the  defendant  either  to  take  issue  upon 
some  particular  allegation  in  the  declaration,  instead  of  putting  the  plaintiff  te 
prove  the  whole  of  his  case,  or  to  compel  the  defendant  to  state  his  ground 
of  defence  specially  (d).  Thus,  in  covenant  for  rent,  the  defendant  must 
-plead  to  some  particular  allegation,  and  there  is  no  general  issue ;  but  in  debt 
on  a  lease  he  might  have  pleaded  nil  debits  and  thereby  compelled  the  plaintiff 
to  prove  the  whole  of  bis  declaration  (e).  So  trespass  was  in  general  prefer- 
able to  case,  because  in  the  tatter,  under  the  general  issue,  the  defendaat 
iaiffit  not  only  dispute  the  plaintiff's  statement  of  his  cause  of  action,  but  also 
give  in  evidence  most  matters  of  defence,  but  which  he  must  have  pleaded 
specially  in  trespass  (/) ;  and  detinue  was  in  isome  cases  preferable  to  trover^ 
in  order  to  compel  the  defendant  to  plead  his  lien  specially  {g).  But  the  gene« 
ral  pleading  rules  of  Hil.  Term,  4  W.  4,  requiring  a  special  plea,  in  most  cases 
luive  put  an  end  to  many  of  the  former  grounds  of  preference. 

Si^hly^  In  some  cases  there  may  be  two  or  more  actions  in  effect  for  Che  6(h1y.  Tbs 
same  injury,  the  one  locoLf  and  the  other  transitory^     Thus,  debt  for  rent,  by  ^^^^'^ 
the  assignee  or  devisee  of  the  lessor  against  the  lessee,  is  local,  and  must  be 
laid  in  the  county  where  the  estate  lies  (h) ;  but  in  covenant,  at  the  suit  of  the 
same  parties,  upon  an  express  ccrvenant  for  the  payment  of  rent,  &c.  the  ve- 
one  is  transitory  (t ) ;  and  consequently  the  latter  form  of  action  should  be 
adopted,  where  *it  may  be  advisable  to  try  the  cause  out  of  the  county  where  [  *242  ] 
the  estate  is  situate. 

StvetUhlyt  The  evidence  must  also  be  attended  to  in  the  election  of  actions*  7tbly.Tha 

evidenee. 

(«)  6T.  R.  695;    1  Manh.  184;    ant$,    859;  8  D.  &  R.  14,  S.  C. 

165.  (d)  Po9t,  tit  Pleas. 

(*)  4  T.  R.  Sll  ;  S  Hen.  Bla.  135  ;  ante,  (e)  Lord  Raym.  1500. 

les.    When  not,  aee  10  East,  378,  418.  (/)  *intt,  165 ;  po»t^  ttu  Fl«as. 

(c)  4  Moore,  508 ;    2  B.  &  B.  73,  S.  C  ;  ig)  Jinte,  141. 

Me  alMi  3  B.  &  A«  S88,  626 ;  2  B.  &  C.  153 ;  tk)  1  Saund.  238,  241 ;  Sir  W.  Jones,  5t« 

3  D.  fc  R.  326,  6.  C. ;  sad  vide  6  B.  &  C  (t)  Id.  ibid. 
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or  «Lic»  Timg^  It  is  frequcnlty  more  convenient  that  the  action  should  be  trespass  than 
ACTIONS,  case,  because  if  it  be  laid  in  trespass,  no  nice  points  can  arise  upon  the  evi- 
dence, by  which  the  plaintiff  may  be  defeated  upon  the  form  of  the  action,  as 
there  may  in  many  instances,  if  case  be  brought  {h).  And  here  we  may  again 
allude  to  the  advantage  of  using  trespass  by  the  tenant,  rather  than  case  by 
the  reversioner,  in  the  case  of  injury  to  land  (/).  And  very  often  the  form  of 
action,  by  driving  the  defendant  to  plead  more  specially,  may  narrow  the  plain- 
tiff's evidence  (m). 

8thly.  Eighthlijj  In  actions  in  form  ex  contractu^  the  plaintiff  is  in  general  entitled 

^  '  to  full  costs,  though  he  recover  less  than  40s»  damages,  it  having  been  decided 
that  the  22  &  23  Car.  2,  c.  9,  does  not  extend  to  actions  of  assumpsit,  debt, 
detinue,  or  covenant  (n) ;  and  therefore  it  is  not  in  general  material,  so  far  as 
respects  the  costs,  which  of  these  forms  of  action  be  adopted.  But  io  ires* 
pass  for  injuries  to  the  person,  or  to  real  property,  if  the  plaintiff  recovers  less 
than  405.  damages,  he  is  not  entitled  to  more  costs  than  damages  ;  and  there- 
fore, for  such  injuries,  when  practicable,  it  is  frequently  advisable  to  declare 
in  case  or  trover,  in  which  full  costs  are  usually  recoverable  (o).  So  an  ac- 
tion on  the  case  was  frequently  preferable  to  an  action  of  trespass  against 
several  defendants,  because  in  trespass,  if  one  defendant  was  acquitted,  he 
might  obtain  his  costs,  but  which  he  was  not  entitled  to  in  an  action  on  the 
case  (p).  And  as  no  fine  was  paid  upon  issuing  an  original  writ  in  covenant, 
that  action  was  on  that  account  in  some  cases  preferable  to  debt  The  3  &  4 
W.  4,  c.  42,  s.  32,  enabling  the  judge  to  give  an  acquitted  defendant  his  costs 
in  every  form  of  action,  and  the  2  W.4,  0.-39,  abolishing  the  use  of  an  origi' 
nal  writ  in  personal  actions,  have  put  an  end  to  the  last  two  grounds  of  prefer- 
ence. 

Othly.  Ninthly,  The  action  of  debt  is  frequently  preferable  to  assumpsit  or  cove* 

Jucigmeat^  nant,  because  the  judgment  in  debt  by  nil  diet/,  &c.  is  in  general  final,  and  ex- 

tion.  ecution  may  be  issued  immediately  without  the  expense  and  delay  of  a  writ  of 

[  *243  ]    ^inquiry,  which  is  usually  necessary  in  assumpsit  or  covenant,  in  the  case  of 

judgment  by  delEiult  (9) ;  and  it  is  better  to   proceed  in  debt  on  an  award  than 

on  the  arbitration  bond,  because  in  case  of  judgment  by  default  in  an  action  on 

the  latter,  a  writ  of  inquiry  is  necessary,  under  the  8  and  9  W.  3,  c.  11  (r)(49d). 

Replevin  or  detinue  is  preferable  to  trover,  when  it  is  important  to  obtain  the 

goods  themselves  (s). 

fie)  3  East,  600.  (q)  Tidd,  9Lh  edit.  573.     But  in  many 

U)  ^nU,  238.  cases  the  writ  of  inquiry  is,  it  seems,  deca«* 

[m)  .^nte,  240.  sary  even  in  debt ;  as  in  debt  for  use  and 

(n)  Tidd,  9th  edit.  9G3.  occupation,  for  not  setting  out  tithes,  or  for 

(0)  6T.  R.  129,  130;     Tidd,  9th  edit,  foreign  money,  5  B.  &  Aid.  885  ;  Tidd,  9th 

963.    The  judge  may,  in  the  latter  actions,  edit.  573.     Sed  qtutre. 

eertify  to  take  away  costs  ;  but  thb  power  (r)  Post,  vol.  ii. 

is  not  oflen  exercised.  («)  »9nte,  142,  189  ;  2  Stark.  288. 
(p)  See  Tidd,  9lh  edit.  986. 


(493)  By  the  statute  of  the  State  of  New  York,  sess.  24.  c.  25.  s.  S.  no  writ  of  error 
*' brought  to  reverse  any  judgment  given  in  any  personal  action,'*  is  a  stay  of  executioii| 
unless  bail  in  error  be  put  in.    {  2  Rev.  $tat.  595.  s.  27,  28.  \ 
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Tbe  circumstance  of  a  [Murty  having  elected  one  of  seyeral  remedies  by  ae^    or  blbc- 
tUm,  will  not  in  general  preclude  him  from  abandoning  such  suit,  and  after    JctTonL 

having  duly  discontinued  it^  he  may  adopt  any  other  remedy.     It  seems  that       

an  action  for  rent  may  be  supported,  although  a  distress  has  been  made,  pro-  ij  ^^^ 
fided  it  has  not  produced  actual  satisfaction  (<)•  The  plaintiff  cannot  in  gene- 
ra] bring  a  fresh  species  of  action  for  the  same  cause  whilst  the  former  is  de- 
pending, or  after  it  has  been  determined  by  a  verdiff ;  and  it  is  a  rule  that  the 
party  applying  for  an  information  shall  be  understood  to  have  made  his  elec- 
tion, and  waived  his  remedy  by  action,  whatever  may  be  the  fate  of  the  motion 
for  the  information,  unless  the  Court  think  fit  to  give  him  leave  to  bring  an 
action  (» )• 

(I)  I  Balk.  248;    1  Ld.  Raym.  719;  9  855,  856;  Rex  v.  Sparrow,  Tidd»  9ih  ad. 

Chit  Repu  301 ;  1   B.  &  A.  157 ;  5  Moore,  lO,  note  (e) ;  1   M.  &.  R«  S78  b ;  see  ante, 

54S.  229. 

(«)  2  T.  B.   198 ;    1  Cbiu  Crim.  Law, 


[•244] 


♦CHAPTER  III. 


Of  Pleading  in  General  {a). 


DfiFIllITIOK. 
I.    THE    FACTS    NECESSARY    TO   BE    STATED. 
II.    THE   MODES   OF    STATING    SUCH    FACTS. 
lU.    THE    RULES   OF   CONSTRUING    PLEADINGS. 
IV.    THE    DIVISION    OF   PLEADHTCS.* 


mnwi-  Pleading  is  the  statement  in  a  logical  and  legal  form  of  the  facts  which 
now.  constitute  the  plaiatifT's  cause  of  action,  or  the  defendant's  ground  of  defence ; 
it  18  the  formal  mode  of  alleging  that  on  the  record,  which  would  be  the  sup- 
port of  the  action  or  the  defence  of  the  party  in  evidence  (6).  It  is,  as  ob- 
served by  Mr.  Justice  Buller  (c),  "  one  of  the  first  principles  of  pleading,  that 
there  is  only  occasion  to  state  facts^  which  must  be  done  for  the  purpose  of  in- 
forming the  Court,  whose  duty  it  is  to  declare  the  law  arising  upon  those  facts, 
and  of  apprizing  the  opposite  party  of  what  is  meant  to  be  proved,  in  order  to 
give  him  an  opportunity  to  answer  or  traverse  it."  The  grand  object  contem- 
plated by  the  system  is  the  production  of  a  certain  and  material  issue  (d)  be- 
tween the  parties,  upon  some  important  part  of  the  subject-matter  of  dispute 
between  them.  The  observations  of  Lord  Chief  Justice  De  Grey  on  the 
structure  of  an  indictment  are  very  forcible^  and  equally  applicable  to  the 
pleadings  in  civil  actions, — **  the  charge  must  contain  such  a  description  of 
the  iajtiry  or  crime,  that  the  defendant  may  know  what  injury  or  crime  it  is 
which  he  is  called  upon  to  answer,  that  the  jury  may  appear  to  be  warranted 

{a)  I  forbear,  in  this  practical  treatise,  to  pendix,  zir.  n.  (38),  and  the  recent  third 

^observe  upon  the  oiigin,  antiquity,  and  his-  edit.  (494.) 

4ory  of  pleading,  or  to  notice  the  many  ob*  (fr)  Per  Buller,  J.,  3  T.  R.  159 ;  Dougl. 

servatlons  in  the  books  upon  its  utility  and  278 ;  and  see  the  obsenrations  in  Com.  Dig; 

value ;  upon   this  subject  the  reader  may  Pleader,  A. ;  Bac.  Ab.  Pleas  and  Pleading, 

consult  3  Reeye's .  Hist.  Com.  Law,  424  ;  and  the  judgment  of  Lord  Chief  Justice  De 

Hale's  Hist.  Com.  Law,  173;  Mr.  Lawes'  Grey,  in   Rex  e«  Home,  Cowp.  682,  683, 

Treatise  on  Pleading,  1  to  33,  and  a  tract  &c  as  to  the  general  nature  and  object  of 

intituled  ''  A  Summary  of  Pleading/'  1  to  pleading. 

7 ;  See  also  Lord  Erskine's  Speeches,  vol.  i.  (e)  Dougl.  159. 

876,  kc  and  the  valuable  publication  of  Mr.  id)  *'  An  issue  is,  when  both  the  parties 

Serjeant  Stephen,  p.  144,   1st  edit,  and  p.  join  upon  somewhat  that  they  refer  to  a  tri* 

157,  2d  edit,  to  the  end  ;  and  vide  id.  Ap-  al,  to  make  an  end  of  the  plea,**  (t*  c.  suit.) 

Finch's  Law,  396. 

(494)  ** I  entertain  a  decided  opinion,  that  the  established  principles  of  pleading,  which 
compose  what  is  called  its  science,  are  rational,  concise,  luminous,  and  admirably  adapted 
to  the  inyestigation  of  truth,  and  ought  consequently  to  be  very  carefully  toucbeid  by  the 
band  of  innovation."  Per  Kent,  C.  J.,  1  Johns.  Rep.  471.  At  to  the  history  of  plead- 
ing, vide  2  Reeve's  Hist.  E.  L.  264,  267,  339,  344,  349.  3  Reeve*s  Hist.  £.  L.  59,  €1, 
423,  443,  461,  469. 
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in  (heir  conclusion  of  '^  guilty'  or  *  not  guilty'  upon  the  premises  delivered  to  tbb  dbpi. 
theoit  and  that  the  Court  may  see  such  a  definite  injury  or  crime,  that  they     '''''*<'>'• 
may  apply  the  remedy  or  the  punishment  which  the  law  prescribes.    The  '^^cer-'  L    ^^^  J 
ttduiy  essential  to  the  charge  consists  of  two  parts  ;  the  matter  to  be  charged, 
and  the  manner  of  charging  it."  («)     Hence  the  science  of  special  pleading 
Biay  be  considered  under  two  heads  ;  lat,  The  Facia  necessary  to  be  stated ; 
and*  2diy»  The  Form  of  the  Statement ;  and  these,  together  with  some  general 
rules  of  construction,  and  the  division  of  pleadings^  we  will  consider  in  the 
present  chapter. 


I.  THE  FACTS  NECESSARY  TO  BE  STATED. 
In  generalv  whatever  circumstances  are  necessary  to  constitute  the  cause 


I.    TV* 


of  complaint  or  the  ground  of  defence,  must  be  stated  in  the  pleadings,  and  '^<^t"  ""^ 
all  beyond  is  surplusage  (/)(495) ;  facts  only  are  to  be  stated,  and  not  argu-      to  as 
ments  or  inferences,  or  matter  of  law  (/Bf)(496),  in  which  respect  the  pleadings    stated. 
At  law  appear  to  differ  materially  from  those  in  equity.     There  are  some  facta 
of  soch  a  public  or  general  nature,  that  the  Courts  ex  officio  take  notice  of 
them,  and  which  consequently  ought  not  to  be  unnecessarily  stated  in  plead- 
ing ^k);  and  therefore  it  is  advisable  to  consider  a  few  of  the  principal  rules 
as  to  the  fads  of  which  ^e  Courts  will  ex  officio  take  notice. 

Tiie  Courts  will  ex  officio  take  notice  when  the  King  came  to  the  throne  (i)»  1st.   Facts 
and  of  the  king's  proclamations  of  war,  &c.  (A:),  and  of  the  articles  of  war,  the  Court 
which  are  an  emanation   from  the  crown  by  virtue  of  acts  of  parliament  (/)  ;  will  ex  i^ 
and  coosequently  those  matters  need  not  be  alleged  in  pleading.     So  the  '^^  ^ 
Courts  are  also  bound  to  take  notice  of  all  the  privileges  of  the  crown  (m).  should  n&i 
But  private  Orders  of  Council  are  not  considered  as  matters  of  law,  or  of  *^  siaud* 
s«ch  public  nature  as  to  render  it  incumbent  on  the  judges  ex  officio  to  take 
notice  of  them  (n);  and  a  pardon  under  the  great  seal  will  not  be  judicially 
noticed  (o) ;  nor  will  the  Courts  take  judicial  notice  of  an  ^existing  war  be-  [  *246  \ 
Iween    foreign  states,  or  a  recently  declared  war  in  which  this  countiy  is 
engaged,  but  the  same  must  be  proved,  unless  recogniaed  by  some  pubKe 
statute  (p). 

(e)  Cowp.  S89,  683.  44,  whence  it  appears  that  the  proclamation. 

(/*>  Cowb.  683 ;  1  Ld«  Raym.  171 ;   10  will  be  required  to  be  proyed  by  the  Gazette, 

East,  ^05.  See  4M,k,  Sel.  538,  643.    As  to  dedoratioQ 

(g)  Cowp.  68a,  684 ;  Com.  Dig.  Pleader,  of  war,  tee  11  Yes.  992;  Ld.  Raym.  f8i^ 

0.78;  po$L  283. 

(A)  t  H.  Bla.  39S ;   See  Sieph.  on  Plead-        (0  4  B.  &  C.  304  ;  6  D.  &  R.  494,  &  C. 
io^  351,  let  edit.;  391,  Sd  edit.;  Co.  Lit.        (m)  Ld.  Raym.  980. 
303  b  ;  Com.  Dig.  Pleader,  C.  78  ;  4  B.  Sc        (n)  2  Lil.  Prac.  Reg.  303. 
Aid.  t43.  (o)  4  Bla.  Com.  402. 

(0  %  Ld.  Raym.  794,  791.  (p)  3  M.  Sel.  67,  69  ;    It  Yes.  299  ;  % 

{k)   1  Ld.    Raym.  282  ;  but  see  2  Camp.  Campb.  44  j  3  M  61,  67. 

(495)  Vide  Tucker  v.  Randall,  2  Mass.  Rep.  283. 

(496)  Goshen  Tuinp.  Co«  v.  Sears,  7  Cosm.  Rep'  92. 
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I.  TH«         f  ii^  |{qq^  qC  holding  every  Parliameni^  and  the  pi;progatioD8  and  aasnoos 
cB9$»ftT    thereof  (9),  and  also  where  any  parliament  sat,  wiH  be  taken  notice  of  judicial* 

TO  BB  ly  ^f.^  .  i^QJ  therefore  neither  of  these  facts  should  be  stated  in  pleading.  ^  And 
if  either  be  mis-stated,  even  in  pleading  a  private  act,  not  before  the  Gourtt  tbe 
pleadings  will  be  defective  on  demurrer,  or  in  the  case  of  a  private  act,  on  the 
plea  of  nul  tiel  record^  or  any  other  plea,  putting  in  issue  the  whole  of  the 
facts  stated  in  the  declaration  {s)  ;  but  the  mistake  may  be  aided  by  verdict(l)« 
The  Courts  will  also  take  judicial  notice  of  the  course  of  proceedings  in  eidier 
house  of  parliament  («},  but  not  of  the  Journals  of  either  house  (or),  ^i^ch 
must  be  stated  in  pleading,  and  proved  in  evidence  (y). 

Public  statutei^  and  the  facts  which  they  recite  or  state,  must  be  noticed  by 
the  Courts,  without  their  being  stated  in  pleading  {z)  (497) ;  and  it  is  only  ne- 
cessary to  state  facts,  which  will  appear  to  the  Court  to  be  affected  by  the 
statute  (a).  If,  however,  an  offence  be  created  by  a  statute,  and  a  penalty  be 
inflicted,  the  mere  statement  of  the  facts  constituting'  the  offence  will  be  in- 
sufficient, for  there  must  be  an  express  reference  to  the  statute,  as  by  the 
words  ''contrary  to  the  form  of  the  statute,  &c.*'  in  order  that  it  may  appear 
that,  the  plaintiff  grounds  his  case  upon  and  intends  to  brins  it  within  the  stat- 
ute (6).  In  the  case  of  9l  public  statute,  it  is  not  advisable  to  recite  or  set  out 
any  part  of  it,  for  a  mis-recital  (498),  with  a  conclusion  "  contrary  to  the  form 
of  the  statute  aforesaiA^^  would  be  fatal  even  in  arrest  of  judgment  (c).  If  a 
statute  be  passed  during  a  session  extending  into  two  years  of  the  king's  reign , 
yet  it  must  be  stated  to  have  passed  in  that  session  when,  by  the  king's  as- 
sent. It  became  a  law ;  and  if  a  statute  be  described  as  passed  in  the  2d  &  3d 
years  of  Wm.  4,  it  will  be  a  fatal  misdescription,  and  the  judgment  on  an  in- 
dictment containing  such  a  misdescription  would  be  arrested  ;  though  if  the 
description  had  been  of  an  act  passed  in  a  8e$»ian  bolden  in  the  second  and 
r  «247  1  ^^^^  yetLTB  of  the  reign,  it  would  be  otherwise  (d).  Where  a  statute  *has 
been  recently  made,  it  has  been  supposed  to  be  necessary  to  allege  that  the 
facts  took  place  afler  the  passing  of  the  act  («)  ;  but  if  there  be  a  proper  con- 
clusion, contra  formnm  itatuti^  it  is  not  necessary  to  aver  fhat  the  offence  was 
after  the  passing  of  the  act  The  Courts  will  not  ex  officio  take  notice  of 
Private  Acts  (499)  of  Parliament,  and  consequently  such  parts  of  them  as 

(f)  1  Ld.  Raym.  343 :  Plowd.  77  ;  Moor,  Bac.  Ab.  Statute,  L. ;  8  Wils.  376 ;  Willea^ 

561  ;  I  Lev.  S96 ;  see  Bac.  Ab.  Statute,  L.  210 ;  see  the  reason,  ptr  Lord  EUlenborou^h* 

5.     Describing  an  act  lo  have  passed  in  a  4  M.  &  Sel.  543.     A  recital  in  a  public 

reign,  when^  in  fact,  the  parliament  in  which  statute  is  evidence  of  the  fact  recited,  4  M.  It 

the  act  was  passed  was  continued  by  proro-  Sel*  539. 

fration  to  that  reign,  is  not  a  misdescription,  (a)  1  T.  R.  145  ;  Com.  Dig.  Plender,  C. 

i  Chiu  Rep.  513.  76 ;  Lane,  71  ;  Stephen,  35i. 

(r)  Ld.  Raym.  810,  343.  (6)  3  B.  &  C.  186;    5  D.  &  R.   13,  &  C. 

(s)  Id. ;  Cow  p.  474.  (e)  Ld.  Raym.  388  ;  Dougl.  97 ;  6  T.  R. 

l)  8  Mod.  840.  776 ;  Bac  Ab.  StatuU,  L.  5. 

«)  1  Saund.  131  a.  (4)  Rez  «.  Biers»  1  Adol.  k  El.  387  i  % 

(x)  Ld.  Raym.  15.  Ncv.  &  Man.  475. 

y)  Cow  p.  17;  Dougl.  569.  (e)  1  Saund.  309  a.  n.  8.    Sed  quture. 


z)  I  Bla.  Com.  85,  86 ;  Dougl.  97,  a.  18  ; 


(497)  Vide  Dire  «.  Maningham,  Plowd.  65. 

S198)  Vide  Murray  «.  Fitzpatriek,  3  Caines*  Rep.  41.    A  mis*reciul  in  the  title  of  a 
^      lie  statute,  in  a  part  which  does  not  alter  the  sense,  and  when  iu  date  is  truly  set  fonb^ 
18  not  a  cause  for  arresting  judgment  afler  rerdict,  nor  can  it  be  assigned  as  error*    Mar> 
rayv.  Fitspatrick,  3  Caines'  Rep.  38^  41. 
(489)    }  Qothen  Turnp,  Co.  n»  Sears,  7  Conn.  Rep.  88.  { 
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inaj  be  material  to  the  action  or  defence  must  be  stated  in  pleading  (/) ;  and     i*  the 
thia  in  the  first  instance  (g-).     The  mis*recital  of  a  private  act  can  onlj  be  'ccuaiit' 
taken  advantage  of  by  a  plea  of  mU  tUl  record,  or  in  assumpsitf  before  the      to  bb 
pleading  rules*  Hil.  Term,  4  W.  4,  under  the  general  issue  {h) ;  though  we    ^^^^*''* 
have  seen  that  if  the  time  or  place  of  holding  the  parliament  be  mis-stated,  it 
ia  a  ground  of  demurrer  (t).     By  a  clause  in  most  acts  that  would  otherwise 
be  private,  they  are  now  declared  to  be  public,  and  then  the  production  of  any 
copy  widiout  proof  suffices  (;)• 

So  the  courts  w3l  ex  officio  notice  the  Ecclesiaatical  {k),  Ctvt/,  and  Marine 
JLaiM  (/),  without  any  statement  of  them  in  pleading ;  and  if  there  be  any  mis- 
statement of  such  laws,  or  of  facts  affected  by  them,  the  pleading  will  be  held 
inauffident.  Thus,  where  an  administrator  duratde  minore  (Rtaie,  in  his  decla- 
ration averred  that  the  infant  was  within  the  age  of  twenty-one  years,  the  dec- 
laration was  holden  bad,  because  the  Court  would  take  notice  that  by  the  eccle* 
siaatical  law  such  administration  ceased  at  the  age  of  seventeen,  and  perhaps 
the  executor  was  of  the  age  of  eighteen,  though  not  twenty-one,  as  alleged 
in  the  declaration  (m) ;  and  the  forest  laws  are  not  ex  officio  taken  notice 
of  (fi)  (600). 

Bot  the  Courts  ex  officio  will  not  take  notice  of.  foreign  laws,  or  of  the  laws 
of  our  plantations ;  and  consequently  they  must  in  general,  when  material,  be 
stated  in  pleading  (o). 

The  courts  are  also  bound  to  take  notice  of  all  Common  Law  Righie  and  JDm- 

liet,aadof  General  Cuatoma;  and  consequently  these  ought  not  to  be  stated  in 

pleading(p).  Thus  if  in  a  return  to  a  mandamus  to  restore  a  burgess  of  a  cor- 

poFBtion,  it  be  stated  that  the  party  was  removed  by  the  ^corporate  body  at  large,  [  *24S  ] 

it  is  unnecessary  to  aver  that  the  power  of  removal  is  vested  in  them,  because 

by  intendment  of  law  such  power  exists  in  the  body  at  large,  unless  vested  by 

charter  or  otherwise  in  a  select  part  of  the  corporation  (9).    And  it  has  been 

well  observed,  that  in  an  action  against  a  conmion  carrier  0r  innkeeper  for  the 

(/)  1   Bla.  Com.  86;    Ld.  Raym.  581,  c.  87,  which  appoints  twenty-ono  as  the  age 

388 ;  Dougl.  97 ;  Bac  Ab.  Statates,  L.  at  which  the  executor  may  act. 

(g)  Cartb.  306.  (n)  3  Leon.  S09. 

(A)  Bac  Ab.  Statutes,  L.  5;  Ld.  Raym.  (0)  2  East,  273,  274;  Cowp.    174,  343; 

381 ;  Cowp.  474.  Salk.651  ;  Burr.  1077;  Rep.  tem.  Qardw. 

(t>  ^nie,  246 ;  Cowp.  474.  85 ;  4  T.  R.  162 ;  3  Esp.  Rep.  164 :  see  also 

{j)  Woedwani  o.  Cotton,  6  Car.  &  P.  3  D.  &  R.  190;  Cowp.  343.    It  should  seem 

491  ;   1  Crom.  M.  &  Ros.  44,  S.  C,  over-  the  Courts  will  not  ex  officio  take  notice  of 

TuUng  Broomhead  v.  Beaumont,  MS. ;  Chit*  the  law  of  Scotland,  4  Taunt.  40,  44 ;  see  2 

ty's  Col.  Stat.  tit.  Statutes.  D.  &  R'  280.   As  to  foreign  laws  in  general, 

(I;)  Bro.  Ctuare  Impedit.  pi.  12;  March*  Harrison's  Index,   tiL  Foreigners;   Vattel 

205  ;  1  Kol.  Ab.  526;  Cro.  Eliz.  602  ;  5  Co.  L.  NaL  by  Chitty,  per  tot. 

S9;  lid.  Ray ra.  338,  1334.  (p)  Ld.  Raym.   175,    1542;    Carth.  83, 

(0  2  Ben.  Bla.  606,  n.  a.  269 ;  Co.  Lit.  89  a,  n.  7  ;  see  Stephen,  357, 

(m)  5  Co.  29  a;  Ld.   Raym.   338.    But  IstediL;  391,&c.2dedit. 

ooCc,  this  was  before  the  sUtute  38  Geo.  3,  (9)  Dougl.    149;  1  B.  &  P.    100;   Com* 

Dig.  Pleader,  C.  78. 

(5O0)  The  court  cannot  take  judicial  cognizance  of  any  of  the  laws  of  our  sister  States 
at  Tmrisnee  with  the  common  law.  Holmes  v.  Broughton,  10  Wend.  R.  75.  It  was  held, 
that  a  defendant  who  relies  upon  the  statute  of  another  Slate,  must  in  his  plea  set  out  the 
statute,  that  the  court  may  see  whether  the  proceedings  were  warranted  by  the  statute  or 
not,  and  the  general  alle^tion  that  the  proceedings  were  pursuant  is  not  sufficient.  Walk- 
er V.  Maxwell,  1  Mass.  Rep.  103.  Pearsall  v.  Dwight,  2  Mass.  Rep.  34.  Legg  v.  Legg, 
8  Mass.  Rep.  99,  the  same  court  declare  that  they  could  not  take  judicial  notice  of  the 
laws  of  Verffloot,  and  upon  a  common  law  question,  they  must  presume  the  laws  of  Ver- 
moAt  to  be  similar  to  their  own.  ib, 
ToL.  I.  29 
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loM  of  goods,  &c.  which  is  a  liability  founded  on  the  common  law  or  cufttoia 
of  the  realm  (601),  it  is  not  only  unnecessary,  but  improper,  to  recite  such  cus- 
tom, because  it  tends  to  confound  the  distinction  between  special  customs, 
which  ought  to  be  pleaded,  and  the  general  customs  of  the  realm,  of  which 
the  Courts  are  bound  to  take  notice  without  pleading  (r).  So  it  is  not  only 
unnecessary,  but  improper,  in  a  declaration  on  a  bill  of  exchange,  to  set  out 
or  recite  fully  the  custom  of  merchants,  because  it  is  part  of  the  law  of 
the  land  {s).  It  is  for  the  parties  to  confine  their  allegations  to  thefacis,  for  ex 
facto  jus  oritur  J  the  Court  will  apply  for  themselves  the  law  arising  from  the  &cts 
stated  ;  and  this  principle  applies,  although  the  dispute  between  the  parties  in- 
volve and  directly  turn  upon  a  matter  of  law  (<)•  And  it  is  a  consequence  or 
this  rule,  that  mere  matters  of  law  or  legal  conclusions  from  facts,  if  alleged 
by  one  party,  should  not  be  traversed  by  the  other  (u). 

Such  of  the  Cktstoma  of  Gavelkind  and  Borough  English  as  are  of  the  es- 
sence of  the  tenure,  as  the  course  of  descent,  need  not  be  stated  specially  in 
pleading,  nor  should  be  prescribed  for ;  because  the  common  law  takes  notice 
of  them,  and  it  is  sufficient  to  state  in  the  pleading  that  the  land  is  of  the  cus- 
tom of  gavelkind,  or  of  the  tenure  of  Borough  £nglish,  and  subject  thereto  ; 
but  in  regard  to  other  customs,  though  incident  to  these  tenures,  they  must  be 
stated  (x)»     And  the  Courts  will  not  ex  officio  take  notice  of  any  Particular 
Local  Customs  {y)  ;  nor  of  the  customs  of  London,  except  where  they  haye 
been  certified  by  the  recorder  to  either  of  the  courts  of  record  (2),  without  which 
r  •2491    ^^^^  must  be  either  plea  or  an  affidavit  of  the  custom  (a).     *Thus,  where 
a  defendant  pleaded  that  his  debt  was  attached  in  London  by  one  of  the  plain- 
tiff's creditors,  it  was  decided  that  the  Court  could  not  take  notice  of  the  cus- 
tom of  foreign  attachment,  because  it  was  not  pleaded,  and  consequently  that 
the  plea  was  bad  (6) ;  but  on  a  writ  of  error  from  the  inferior  Court,  the  cus- 
tom will  be  noticed  (c). 

The  Courts  take  notice  of  the  Days  of  the  fVeekf  &c.  on  which  particular 
days  fall,  and  the  almanack  is  part  of  the  law  of  the  land,  having  been  estab- 
lished by  different  statutes  {d)  ;  and  if  there  be  a  mis-statement,  it  will  be  fa- 
tal (e).  Therefore,  where  a  writ  of  inquiry  was  stated  in  pleading  to  have 
been  executed  on  the  16th  of  June,  which  was  a  Sunday,  the  proceeding  was 
held  defective  (/)  ;  and  where  the  defendant  justified  an  arrest  under  process 
from  an  inferior  Court,  which  he  stated  to  be  held  every  Friday,  and  the  process 
appeared  by  the  pleading  to  have  been  dated  the  7th  of  August,  which  was  Sat- 
urday, upon  demurrer  it  was  held  bad  {g).     So  the  Court  will  take  notice  what 


(r)  Co.  Lit.  89  a,  n.  7. 

(i)  Ld.  Ray m.  1542. 

(0  Stephen,  2d  edit.  S92,  393. 

(tt)  Id,  233. 

(x)  Co.  Lit.  175  b,  n.  4;  Ld.  Raym.  1025  ; 
1  Bla.  Com.  76  ;  2  Id.  82  to  84.  As  to  ten- 
ancy  by  curtesy,  Rob.  Gav.  142. 

(y)  1  Rol.  Rep.  106;  see  9  East,  185. 

(*;  Stra.  187,  1187;  Dougl.  387,  380, 
963 ;  Andr.  304 ;  1  Bla.  Com.  76. 

(o)  Andr.  304;  Stra.''n87;  3  Atk.-44 ; 
DougL  363. 


(6)  1  Rol.  Rep.  106 ;  Co.  EnU  139  b ;  I 
Saund.  67,  n.  1 ;  6  TaunL  228.  8ed  ftccre, 
the  custom  having  been  certified,  DougU  378. 

(c)  Dougl.  380 :  Salk.  269. 

(d)  2  &  3  Edw.  6,  c.  1 ;  6  &  6  Edw.  6,  c. 
I  ;   1  Eliz,  c.  2  ;  but  see  2  Ventr.  247. 

(e)  2Ld.  Raym.  994;  6  Mod.  41,81; 
Salk.  181,  626. 

(/)  Fortcsc.  373:  Stra.  387. 
(e)  Rep.  temp.  Uardw.  162 ;    1  T.    R. 
116. 


(501)  Which  art  anonyxooiis.    Co.  Lit.  110  b. 


^  IN    GENERAL. 


849 


nmnber  of  days  there  are  in  each  month  (A),  and  in  leap  jear,  and  of  the  moT«     i«^TBa 
able  feasts  (t).     In  pleading  a  prescriptite  right  of  common,  limited  as  to  its    cbasast* 
exercise  from  a  certain  feast,  it  is  sufficient  to  claim  it,  '*  from  the  feast  of  St.      vo  •■ 
Thomas,^  &c.  without  claiming  it  on  the  pleadings  from  old  St.  Thomas's*    '*^^*^' 
daj ;  for,  although  the  alteration  of  the  style  took  place  within  the  memory  of 
man,  yet  as  the  claim  is  from  time  immemorial,  it  shall  be  intended  that  the 
party  meant  the  old  style.     But  in  general,  **  St  Thomas's-day''  would  signify 
die  day  appointed  by  the  statute  {k)  for  the  celebration  of  the  feast  of  St 
Thomas  (/).     £?en  before  the  statute  (m)  which  fixes  the  terms,  the  Courts 
.  took   judicial  notice  of  them  as  to  their  commencement  and  ^conclusion,  [  *260  ] 
whether  movable  or  not  (n) ;  and  if  process  be  stated,  not  under  a  videli- 
cet  (o),  to  have  been  issued  on  a  day  in  vacation,  and  it  be  alleged  that  the 
Coort  was  then  sitting,  the  pleading  will,  it  seems,  be  bad  on  special  demur- 
reT{p). 

The  DiffUion  of  England  into  counties  will  also  be  noticed  by  the  Court  €X 
officio  (q) ;  and  the  reason  of  this  is,  that  the  sheriff  of  the  county  is  the  per- 
son to  whom  the  Court  directs  its  writs  (r).     But   the  Court  will  not  take  ju- 
dicial notice  of  the  division  of  England  into  parishes,  vills,  or  particular  liber- 
ties, which  must  be  stated  in  pleading  (s) ;  nor  will  it  take  notice  of  the  local 
situation  and  distances  of  the  different  places  in  counties  in  England  from  each 
other  (f ) ;  and  though  the  Courts  will  notice  provinces  and  dioceses,  they  will 
not  notice  any  particular  place  within  each  province  or  diocese,  except  that 
uliere  ^  court  sits  (u).     The  division  of  Ireland,  or  any  other  country  than 
England,  into  countiesr  or  the  known  towns  or  cities  of  such  country,  wiH  not 
he  judicially  noticed  by  the  Courts ;  and  the  situation  of  such  counties,  towns* 
or  cities,  shonld  be  specially  stated  (:r).    So  the  Courts  will  take  judicial  notice    • 
of  what  towns  are  incorporated,  and  of  the  extent  of  poKs,  and  the  river 
Thames,  &c.  {y).     And  if  by  charter,  confirmed  by  act  of  parliament,  a  town 
is  exempted  from  the  jurisdiction  of  the  sheriff  of  the  county,  and  has  pecu- 
liar liberties  and  privileges,'  the  Court  will  take  judicial  notice  thereof  («:). 

The  Courts  will  ei  officio  take  notice  of  the  meaning  of  English  wordt  and 
terms  of  art,  according  to  their  ordinary  acceptation,  however  vulgar  and  pe- 
culiar to  a  particular  county  or  place  in  England  ;  and  consequently  the  mean- 
ing of  such  terms  need  not  in  general  be  averred  (a),  unless  the  intendment 
of  law  be  otherwise  (6).     Thus  in  an  action  on  a  warranty  of  a  carroom,  it 


(k)  1  Rol.  Ab.  524,  C.  pi.  4.  In  general 
the  term  month,  in  law,  is  to  be  considered  as 
a  lonar  month,  but  this  may  be  explained  by 
the  intention  of  the  parties  to  mean  a  calen- 
dar month ;  3  B.  &  B.  186  ;  6  T.  R.  2S4  ;  1 
M.  It  Set  111  ;  1  Stra.  652,  446. 

(t)  6  Mod.  81  ;  Salk.  626;  Ld.  Raym. 
994.  The  calendar  upon  which  the  Courts 
proceed  ie  that  annexed  to  the  Common 
Prayer  Book,  6  Mod.  81. 

(k)  84  Geo.  3,  c.  23,  s.  2. 

(0  3  Bingh.  401.  As  to  a  lease  from  or 
noCioe  to  quit  at  '^  Michaelmas,"  U  East, 
319$  SCampb.  256. 

<A)  1  W.  4,  c  70,  s.  6. 

(a)  1  T.  R.  116 ;  1  Saund.  300  6,  n.  7. 


(o)  It  would  not  be  bad  if  so  stated,  5 
Moore,  638  ;  2  B.  &  B.  659,  S.  C. 

(p)  5  Burr.  2586  ;  3  T.  R.  184  ;  1  Saund. 
300  a,  note  7 ;  see  1 5  East,  378. 

(q)  2  Inst.  557;  March.  124  ;  Comb.  460. 

(r)  As  to  the  mis-spelling  a  county,  see 
Hodgkinson  v.  Hodgkinson,  2  Oowl.  536. 

(j)  Suprdt  u.  (9). 

(0  4  B.  &  Aid.  243  ;  1  Chit.  Rep.  32. 

(u)  Ld.  Ray m.  854,  1379;  Stra.  609  ;  3 
T  R  387. 

\x)  1  Chit.  Rep.  28,  32  ;  2  B.  &  A.  301, 
S.-C. ;  2  D.  &  R.  16  ;   1  B.  &  C.  16. 

(y)  Stra.  469 ;  1  Hen.  Bla.  366,  357. 

(z)  See  3  Bing.  460,  46 1 . 

(a)  1  Rol.  Ab.  86,  525, 

(6)  4  T.  R.  314. 
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CI8SART  ^^  ^^^^  known  *in  London  (c).  80  in  an  action  for  words  spoken  in  £og- 
TO  BB  land,  which  are  slanderous  according  to  the  phrase  of  the  country  in  which 
they  were  uttered,  though  the  court  may  not  in  fact  know  what  they  sig- 
nify, it  is  not  necessary  to  aver  their  signification,  for  the  judges  themselves 
will  take  judicial  notice  of  English  words  in  any  county  (d).  The  Courts 
will  also  take  notice  of  the  names  and  quantity  of  legal  weights  and  meas- 
ures (a)  ;  and  of  time  according  to  ordinary  expressions  (/).  But  if  the 
Intendjnent  of  law  be  different  to  the  statement  in  the  pleading,  the  real  meaning 
of  the  term  in  the  particular  instance  must  be  alleged,  and  therefore  it  was 
decided  that  j^roof  that  the  defendant  agreed  to  sell  so  many  bushels,  according 
to  a. particular  measure,  will  not  support  an  allegation  in  a  declaration  to  sell 
80  many  bushels  generally,  because  *^  bushels,"  without  any  other  explioia- 
tion,  signify  the  legal  statute  measure  of  a  Winchester  bushel  (g).  And  if  an 
instrument  be  described  as  made  here  for  the  payment  of  a  sum  of  money 
generally,  it  will  be  intended  that  English  money  was  to  be  paid  (h), 

"EyeryjXjonrt  is  bound  to  take  judicial  notice  of  its  own  course  of  Proceed' 
ings  (t),  and  of  those  of  the  other  superior  Courts  {k) ;  and  therefore  in  these 
cases  it  is  not  necessary,  in  pleading,  to  allege  any  usage  or  prescription  in 
support  of  such  proceeding  (/)  (502).  So  where,  upon  a  motion  in  arrest  of 
judgment,  because  the  declaration  had  not  shown  out  of  what  Court  a  writ  of 
latitat  was  issued,  the  Court  said,  that  there  being  no  writ  properly  called  a 
latitat  but  what  issues  out  of  the  King's  Bench,  the  declaration  was  suffi- 
cient (m) ;  and  it  is  unnecessary  to  state  matters  antecedently  alleged  in  die 
same  vecord  (ti). 

[  *262  ]  *The  superior  Courts  will  also  notice  the  Privileges  ihey  confer  on  their 
Officers  (0),  and  therefore,  though  in  a  plea  of  privilege  it  is  usual  to  state  the 
custom  of  the  Court,  privileging  attomies,  &c.,  such  statement  appears  unne- 
cessary* In  Ogle  V.  ^orcliffe^  Holt,  C.  J.,  said,  that  the  privilege  claimed  by 
the  defendant  was  due  to  the  clerks  of  the  Common  Fleas  of  common  right, 
of  which  the  Court  of  King's  Bench  would  take  notice  (p).  In  one  case 
where  the  customary  privilege  was  mispleaded,  it  being  urged  for  the  defend- 
ant that  the  Courts  would  take  notice  of  the  privilege,  and  reject  as  surplus- 
age the  custom  which  was  pleaded,  the  Court  said,  that  whatever  they  would 
have  done,  had  it  stood  indiQerent,  they  could  not  take  notice  of  a  privilege  ex- 
pressly contrary  to  what  the  defendant  had  stated  (9).     But  that  decision 

(e)  1  Rol.  Ab.  625  ;  6  Yin.  Ab«  493.  is  masler  of  the  King's  Bench,  3  M.  &  Sel. 

{d)  1  Rol.  Ab.  86;    1  Yin.  Ab.  531;   I  168. 

Saund.  S43,  note  1  ,*  quctref  whether  it  may  {k)  2  Co.  Rep.  18  ;    Cro.  Jac.  67,  63 ;  1 

not  be  necessary  to  give  a  translation  of  a  Rol.  Rep.  106;  Sir  W.  Jones,  417;    Cro« 

foreign  libel  or  instrument,  see  id*  note  b.  Car.  527. 

5th  ediU ;  3  B.  &  B.  fiOI.  {1}  2  Co.  Rep.  16  a  ;  Year  Book,  8  Rich. 

(e)  1  Rol.  Ab.  525.  3,  p.  9.  pi,  21. 

(f)  Id,,'  Ld.  Raym.  794.  (m)  Ld.  Raym.  397. 

(g)  4  T.  R.  314;    see   11  East,   312;    2  (n)  Co.  Lit.  303  b;  Ld.  Raym.  13. 
Campb.  256.  (0)  Ld.  Raym.  869,  898. 

(h)  2  B.  &  A.  301.  (p)  Ld.  Raym.  869;  9  East,  424,  339; 

(0  1  T.  R.  118;    2  Lev.  176;    Plowd.  12  M  544. 

146,   163;    1   Rol.  Rep.    106;    Burr.  811.  (q)  Ld.  Raym.  899. 
The  Court  will  no^  take  judicial  notice  who 


(502)  {  See  King  v.  The  Bank  of  Gettysburg,  2  Rawle,  197.  }  But  the  practice  of  the 
court  is  pleadable  where  the  very  merits  of  the  case  depend  upon  it.  Dudlow  v.  Walchorn 
and  Thlbault,  16  East*s  Rep.  39. 
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seems  questionable  (r).     Each  Court  takes  judicial  notice  that  an  attorney  or     >•  ^"^ 

PACTS  NK« 

officer  of  its  atm  Court  is  its  officer,  without  affidavit  («),  though  a  plea  of 
privilege  by  an  attorney  to  be  sued  in  another  Court  requires  an  affidavit  of  its 
troth  to  be  annexed  (<). 

So  the  Courts  at  Westminster  will  notice  Courts  of  General  Jurisdiction^ 
and  the  course  of  proceedings  therein,  as  that  there  was  a  Court  of  Ezche- 
qoer  in  Wales,  and  the  course  of  proceedings  there,  and  they  also  notice  the  ju- 
risdiction of  the  Courts  of  the  counties  palatine  (u).  But  it  has  been  decided, 
that  the  Courts  are  not  bound  to  take  notice  who  were  or  arc  the  judges  of  an* 
oflier  Court  at  Westminster,  though  perhaps  they  ought  to  take  notice  of  the 
jadges  of  ^eir  own  Court  {x)  ;  and-  therefore  where  the  authority  of  a  judge 
may  be  material  to  the«  action  or  defence,  it  should  be  expressly  stated '  in 
pleading  (y),  and  in  pleading  a  fine  the  names  of  the  judges  and  their  author- 
ity should  be  stated  (2). 

The  superior  Courts  will  not  ex  officio  take  notice  of  the  customs,  laws,  or 
proceedings  of  Inferior  Courts  of  limited  Jurisdiction  (a),  unless  when  re- 
viewing their  judgments  upon  a  writ  of  error,  when,  for  the  purposes  of  jus- 
tice, they  must  necessarily  notice  them  (6).  In  a  return  to  a  writ  of  habeas 
eoipitf,  inferior  Courts  must  in  their  return  set  forth  the  law  or  custom  of  the 
place  by  which  they  justify  their  commitment,  otherwise  the  Court  is  not  bound 
to  take  notice  of  it ;  but  on  a  writ  of  error  it  is  otherwise  (c). 


*WbeTe  the  law  presumes  a  fact,  it  need  not  be  stated  in  pleading  {d).  f  *253  ] 
Thus  as  it  is  an  intendment  of  law,  that  a  person  is  innocent  of  fraud,  and  ev-  »dly. 
eiy  irapiitation  affecting  his  reputation,  the  party  insisting  upon  the  contrary  i^^^  p^^ 
mvut  state  it  in  pleading  (e).     Therefore  in  an  action  for  words,  as  for  saying  sumes  a 
a  man  is  a  thief,  the  plaintiffhas  no  occasion  to  aver  that  he  is  not  a  thief  (/)  ;  jg^necessa- 
and  in  an  action  on  the  case  for  maliciously  suing  out  a  commission  of  bank-  rily  impli- 
nipt,  it  is  not  necessary  to  state  in  the  declaration  that  the  plaintiff  was  not  in-  ^ot^^ho^^ 
debted  to  the  defendant,  or  that  he  never  committed  an  act  of  bankruptcy  {g)*  stated. 
It  is  a  rule  applicable  in  some  cases  to  pleading,  that  where  the  law  presumes 
die  affirmative  of  any  fact,  the  negative  of  such  fact  must  be  proved  by  the 
party  averring  it  in  pleading.     Thus  where  any  act  is  required  to  be  done  by  a 
person,  the  omission  of  which  would  make  him  guilty  of  a  criminal  neglect  of 
dutj,  file  law  presumes  the  affirmative,  and  throws  the  burthen  of  proving  the 
n^etiye  on  the  party  who  insist  on  it  {h)  (503).     Illegality  in  a  transaction  is 
never  presumed ;  on  the  contrary,  every  thing  is  presumed  to  have  been  le- 
gally done  till  the  contrary  is  proved  (t).    And,  as  observed  by  Lord  Coke, 


Ir)  a  East,  4S4,  339 ;  12  Id,  544. 
(a)  Ex  parte  Hoi^  3  Oowl.  600. 
CO  Davkbon  «.  Watkins,  3  Dowl  129. 
(h)  1  Ld.  Raym.  154;    1  Saund.  73;  6 
Mod.  74 1   Cro.  Eliz.  508,  503$  Cro.  Car. 
179;   I  8id.33l. 

Andr.  74 ;  Stni.  1S86. 
Id. 
Saand.  175, 11.  8. 
\m)  I  Rol.  Rep.  105  ;   Ld.  RayoL  1334  ; 
~       508 ;  Salk.  869. 


r9;   I 


(6)  Cro.  Car.  179 ;  t  RoL  Rap*  105. 

(c)  Salk.  869. 

(d)  4  M.  &  S.  120 ;  8  Wila.  147;  Ste- 
pben  on  Plead.  358,  Ist  ed. ;  399,  8d  ed. 

(e)  Co.  Lit  78  b ;  Heath's  Max.  807, 818. 
(/)  8  Wils.  147. 

(g)  Id.  But  in  this  case  the  declaration 
always  aTers  that  the  defendant  acted  mali« 
ciously  and  without  probable  cause,  &c. 

{h)  3  East,  198 ;  8  M.  &  Sel.  561. 

(0  1  B.  &  Aid.  463. 


(503)  ¥kle  Phillips'  Ev.  151.    The  King  v.  Hawkins,  10  East's  Rep.  816.    Rex  v.  Ro- 
ger*, 8  Campb.  654. 
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1.  THE      necessary  circumstances  implied  by  law  need  not  be  expressed  or  pleaded  (g) . 

CK8SART  '^h'lS)  i^tt  feoffment  be  pleaded,  livery  of  seisin  need  not  be  alleged,  for  it  is 
TO  BE  implied  in  the  word  "  enfeoffed  ;"  and  in  pleading  the  ansignment  of  land  for 
dower,  it  is  not  necessary  to  say,  that  it  was  by  metes  and  bounds,  for  it  shall 
be  intended  a  lawful  assignment ;  so  in  pleading  a  surrender,  the  re-entry  of 
the  lessor  need  not  be  stated,  for  it  shall  be  intended ;  so  where  it  is  pleaded, 
that  the  sheriff  made  his  warrant,  it  is  unnecessary  to  say,  that  it  was  under  his 
seal,  for  it  could  not  be  his  warrant  if  it  were  not ;  so  if  a  person  plead  that  he 
Is  heir  to  A.,  he  need  not  say  either  that  A.  is  dead,  or  that  he  had  no  son  ;  and 
in  pleading  an  acceptance  by  a  corporation  of  an  assignee  of  the  lessee  as  ten- 

[  *254 1  &°^  it  is  *Dot  necessary  to  show  that  the  acceptance  was  by  deed,  for  an  accep- 
tance being  pleaded,  every  thing  that  would  render  it  a  good  acceptance  is  im- 
plied {h)  (504).  And  if  it  be  pleaded  that  a  party  to  a  reference  "  revoked  the 
authority''  of  the  arbitrator,  it  need  not  be  alleged  that  the  latter  had  notice  of 
the  revocation,  for  without  such  notice  there  would  be  no  revocation  (t). 
And  in  declaring  on  a  contract  it  is  sufficient  if  it  be  set  forth  according  to  its 
legal  effect  (k). 

Great  care  must  be  taken  in  the  application  of  this  rule  to  ascertain  that  the 
Una  intends  the  fact  proposed  to  be  omitted.  Thus,  in  pleading  a  devise  of 
land,  it  must  be  stated  to  have  been  in  writing,  though  in  point  of  law  it  could 
not  otherwise  be  a  will  (/) ;  and  it  is  said,  that  when  the  defendant  pleads  that 
another  person  promised  to  be  answerable  to  the  plaintiff  for  the  debt,  in  lieu 
of  the  defendant,  it  must  be  shown  to  have  been  in  writing,  pursuant  to  the 
statute  against  frauds,  so  that  it  may  appear  to  be  such  a  contract  as  the  plain- 
tiff could  enforce  (m).  But  clearly  in  declaring  upon  a  contract  within  the 
sCatote  against  frauds,  it  need  not  be  alleged,  or  specifically  shown,  that  the 
contract  was  in  writing  (n).  And  in  a  declaration  on  a  bill  of  exchange,  it 
need  not  be  averred  that  the  acceptance  was  in  writing  (o).  The  distinction 
is,  that  a  will  is  only  valid  by  statute,  and  that  statute  requires  it  to  be  in  wri- 
ting, &c.  ;  but  as  to  contracts  and  bills  of  exchange  they  were  valid  at  com- 
mon law,  and  the  statutes  merely  require  a  certain  form  (jt)). 

Sdly.    A        It  is  also  a  general  rule  of  pleading,  that  matter  which  should  come   more 
^r^tTa  V^^^^y  ^^^^  *^®  other  side  need  not  be  stated  {q).     In  other  words,  it  in 

faot,  which  enough  for  each  party  to  make  out  his  own  case  or  defence  (505).     He  suffi- 

is .  more 

properly  to      ^^  BCo.  Rep.  81  b;  see  Bac.  Ab.  Pleas,  (m)  Id,;  Raym.  450;  sed  qu.;  and  see 

be  stated    (i.  7) .  Com.  Dig.  Pleader,  E.  9  ;  Co.  Lit.  Steph.  2d  ed.  418,  419,  note. 

by  theoth-  303  b;  2  Saund.  305  a,  n.  (13) ;  2  Hen.  Bla.  (n)  1  Saund.  2ll,  note  (2)  j  276,  note  (1), 

er  side.         ]20  ;  2  B.  &  B.  361 ;  5  Moore,  74  ;  5  B.  &  (2). 

Aid.  507  ;  Steph.  2d  ed.  398.  (0)  6  Ring.  529. 

{k)  3  Saund.  305  a,  note  (13).  (p)  .Id, ;  see  Stephen,  2d  ed.  417 ;  pott 

(t)  5  B.  £l  Aid.  507;  8  Rep.  81  b,  S.  P.  (9)  Com.   Dig.   Pleader,  C.  81  ;  Plowd. 

(fc)  Seepofl.  376  ;  2  Sautid.  62  a,  n.  4  ,•  1  T.  R.  638  ;  8 

(/)  1  Saund.  276  d,  note  (2) ;  po«<.  Id,  167 ;  Steph.  Isted.  354  ;  2d  ed.  395. 

(504)  In  covenant  for  rent  due  on  a  lease,  againt  the  assignee  of  the  lessee,  the  plaintilF 
need  not  aver,  that  the  lessee  had  not  paid  the  rent :  it  is  sufficient  if  he  states  that  the 
rerit  accrued  subsequent  to  the  assignment  to  the  defendant,  and  that  the  same  was  due 
and  owing  to  the  plaintiff,  and  wholly  in  arrear  and  unpaid  ;  for  it  is  implied  in  the  aver- 
ment, that  the  defendant  owed  it.  Executors  of  Dubois  v.  Van  Orden,  6  Johns.  Rep.  105. 
Vide  etiam,  Scott  v.  Scott,  16  East's  Rep.  343. 

(505)  Karthaus  v.  Owings,  8  Gill  &  Johns.  441.    Goshen,  &c.  Tump.  Co.  v.  Sears,  7 
Conn.  Rep*  93,  93.    Salman  v.  Bradsbaw^  Gro.  Jac.  304.    Barton  v.  Webb,  8  Term  Rep. 
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ciently  subfltantiates  the  charge  or  answer  for  the  purpose  of  pleading,  if  his     i«  th£ 

pleading  establish  a  prima  facie  charge  or  answer.     He  is  not  bound  to  anti-  'cbssailt' 

cipate,  and  therefore  is  not  compelled  to  notice  and  remove  in  his  declaratiop     to  bb 

or  plea  every   ^possible  exception,  answer,  or  objection,  which  may  exist,  r'«ogVn 

and  with  which  the  adversary  may  intend  to  oppose  him.     Thus,  in  a  declara* 

tioQ  on  a  bond,  it  is  not  necessary  to  aver  that  the  defendant  was  of  full  age 

when  he  executed  the  bond  (r).     In  an  action  of  debt  on  a  bond  conditioned 

that  B.  should  remit  all  monies  received  for  C.  to  C,  or  pay  the  same  to  him 

or  his  order,  as  should  be  directed,  it  is  sufficient  to  state  a  non-payment  to 

C. ;  and  it  is  not  necessary,  in  a  replication  to  a  plea  of  general  performance* 

to  allege  any  order  given  by  C. ;  for  if  any  had  been  given,  it  should  be  shown 

by  the  defendant  («).     So  in  an  action  on  a  post  obit  bond,  the  plaintiff  need 

not  aver  the  death  of  the  person  on  whose  death  the  money  was  payable  (/)• 

So  in  an  action  on  a  promise  made  by  a  testator  upon  a  good  consideration* 

that  his  executor  should  pay  it,  it  is  not  necessary  to  aver  in  the  declaration 

that  the  defendant  has  assets  («).     So  in  assumpsit  on  a  contract  to  transfer 

stock  to  the  plaintiflT  or  his  order  on  request,  the  plaintiflT  stated  a  request,  and 

averred  that  the  defendant  had  not  transferred ;  and  on  an  objection  being 

taken  that  the  plaintiff  should  have  averred  that  the  defendant  had  not  paid  to 

the  plaintiff's  order,  it  was  overruled,  because  the  averment  of  payment  to 

such  order  ought  to  come  from  the  other  side  {x). 

If  the  plaintiff  allege  a  condition  subsequent  to  his  estate,  he  need  not  aver 
performADce,  but  the  breach  must  be  shown  by  the  defendant ;  and  matter  in 
defeasance  of  the  action  need  not  be  stated  ;  and  wherever  there  is  a  circum- 
stance, the  omission  of  which  is  to  defeat  the  plaintiff's  right  of  action,  prima 
facie  well  founded,  whether  called  by  the  name  of  a  proviso  or  a  condition 
subsequent,  it  must  in  its  nature  be  a  matter  of  defence,  and  ought  to  be 
shown  in  pleading  by  the  opposite  party  (i^).     In  pleading  upon  statutes,  where 
there  is  an  exception  in  the  enacting  clause,  the  plaintiff  must  show  that  the 
defendant  is  not  within  the  exemption,  but  if  there  be  an  exception  in  a  subse- 
quent clause,  that  is  matter  of  defence,  and  the  other  party  must  show  it  to 
exempt  himself  from  the  penalty  (z)(506)«     And  where  ^an  act  of  parliament  [  *256  ] 
in  the  enacting  clause  creates  an  offence,  and  gives  a  penalty,  and  in  the  same 
section  (a)  there  follows  a  proviso  containing  an  exception,  which  is  not  in- 
corporated with  the  enacting  clause  by  any  words  of  reference,  it  is  not  neces- 


(r)  Pio^d.  564  ;  1  Vent.  217  ;  Steph.  Sd  Ab.  Statute,  L. ;  1  East,  646,  647;  8  Cbit. 

edit.  595,  396.  Rep.  689. 

^«)  I  T.  R.  485.  (o)  Mere  placing  the  proviso  in  the  same 

\l)  9  B.  &  C.  89  ;  3  D.  &  R.  231,  S.  C.  section  of  the  printed  act,  does  not  make  it 

(«)  7  Taunt.  580.  necessary  to  notice  it  in  pleading,  unless  it 


i; 

0  _  _ 

(r)  Ld.  Raym  114,  947,  673,  989.  is  also  incorporated  in  the  enacting  sentenoe ; 

19)  -Pc  Ashhurst,  J.,  1  T.  R.  645,  646  ;     for  statutes  are  not  divided  into  sections  up- 

Com.  Dig.  Pleader,  C.  81.  on  the  rolls  of  parliament.     Per  Bayley,  J., 

{%)  1  T.   R.  144,    145  ;  6  U.  559  ;  Bac    3  B.  &  G.  189  ;  5  D.  &  R.  19,  S.  C. 

459,463.  Shum  et  al.  0.  Farrington,  1  Bos.  &  Pul.  640,  S.  C.  8  Term  Rep.  463.  PosU 
master  General  v.  Cockran,  2  Johns.  Rep.  415,  416.  Hughes  v.  Smith,  5  Johns.  Rep* 
168.    Willcocksv.  Nicholls,  1  Price's  Exch.  Rep.  109.    9  Wend.  R.  378. 

(506)  Ace.  Jones  v.  Axen,  1  Ld.  Raym.  120.  Rex  v.  Ford,  Str.  555.  Rex  «,  Bryan, 
Id«  1101.  Sheldon  9.  Clark,  1  Johns.  Rep.  513.  Bennet  v.  Hurd,  3  Johns.  Rep.  438. 
Teelv.  Fonda,  4  Johns.  Rep.  304.  Hart  v.  Cleis,  8  Johns.  Rep.  41.  Smith  v.  United 
Ststoi,  Rep.  C.  C.  U.  S.  First  Circt,  {  1  Gallis.  Rep. }  261.  1  Saund.  263  b.  Donnelly 
V.  YandMMrg^  3  Johns.  Rep.  41»  42. 
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sary  for  the  plaintifT  in  suing  for  the  penalty  to  negative  such  exception  (6)(607). 

«.*.«..«  The  recent  case  of  Vavasour  v.  (hrmrod  (c)  well  elucidates  this  doctrine*    It 
TO  B«    was  an  action  upon  a  leasct  and  the  declaration  described  the  reddendum  as 

STATED.  ^Qi^i^iQ^Qg  iiQ  absolute  reservation  of  rent  In  fact,  the  reddefhdmn  was 
^  yielding  and  paying  during  the  said  term  {except  as  hereinafier  mentumed) 
the  yearly  sum,  &c/'  In  the  latter  part  of  the  lease  there  was  a  covenant 
and  proviso  by  which  a  deduction  was  to  be  made,  if  a  certain  event  hiq»- 
pened ;  and  it  was  held  that  the  declaration  was  bad.  And  Lord  Tenterden 
said,  **  it  an  act  of  parliamentj  or  a  private  instrument^  contain  in  it,  first,  a 
general  clause,  and  aflerwards  a  separate  and  distinct  clause,  something  which 
would  otherwise  be  included  in  it,  a  party  relying  upon  the  general  clause, 
in  pleading  may  set  out  that  clause  only,  without  noticing  the  separate  and  dis- 
tinct clause  which  operates  as  an  exception.  But  if  the  exception  itself  be 
incorporated  in  the  general  clause,  then  the  party  relying  upon  it  must  in  plead- 
ing state  it  with  the  exception ;  and  if  he  state  it  as  containing  an  absolute 
unconditional  stipulation,  without  noticing  the  exception,  it  will  be  a  variance. 
This  is  a  middle  case.  Here  the  exception  is  not  in  express  terms  intro- 
duced into  the  reservation,  but  hy  reference  only  to  some  subsequent  matter  in 
the  instrument.  The  words  are  *  except  as  hereinafter  mentioned.'  The  rule 
here  applies  verba  relata  inesse  videtUur.  And  the  clause  thereinafler  men- 
tioned must  be  considered  as  an  exception  in  the  general  clause,  by  which  the 
vent  is  reserved ;  and  then,  according  to  the  rule  above  laid  down,  the  plaintiff 

[  *257 1  *ought  in  his  tleclaration  to  have  stated  the  reservation  and  the  exceptiou. 
Not  having  done  so,  I  am  of  opinion  that  the  variance  is  fatal,  and  that  there 
is  no  ground  for  setting  aside  the  nonsuit.* 

So  if  the  law  raise  an  exception  to  a  general  right,  it  need  not  be  stated 
in  pleading  (d).  Therefore,  although  the  holding  a  market  on  certain  feasts 
is  prohibited  by  statute,  yet  in  pleading  a  right  to  hold  a  market,  it  may  be  al- 
leged that  the  party  was  entitled  to  hold  it  on  certain  specified  days  in  the 
week,  without  any  exception  as  to  those  feasts  (0).  And  it  is  a  rule  with  re- 
spect to  acts  valid  at  common  law,  but  regulated  as  to  the  mode  of  perfor- 
mance by  statute,  that  it  is  sufficient  to  use  such  certainty  of  allegation  as  was 
sufficient  before  the  statute  (/). 

But  in  acting  upon  the  rule,  that  the  pleading  need  not  show  and  avoid  dis- 
tinct matter  of  defence  or  answer,  which  it  is  for  the  adversary  to  object,  care 
should  be  taken  to  discriminate  accurately  whether  the  matter  in  question  is 
not  so  intimately  connected  with  the  case  of  the  party  pleading,  that  its  afikma- 
tion  or  denial  is  essential  to  the  validity  of  his  pleading,  in  reference  to  and 
in  consequence  of  the  prior  pleadings  upon  the  record.  In  case  for  disturb- 
ing a  right  of  common  by  putting  cattle  thereon,  the  defendant  pleaded  a 
license  from  the  lord  of  the  manor,  but  did  not  aver  thai  there  was  left  a  suffi- 

(&)  1  B.  &  Aid.  94.    Sometimes  a  clause  see  4  Campb.  20  ;  1 1  East,  640 ;  6  M.  &  Sel. 

apparently  containing  an  exception  is  to  be  9.    How  to  declare  on  an  award,  1  Saund. 

conHidered   as    merely  explanatoiy  of  the  62  a,  b,  note, 

enacting  clause.    See  a  decision   upon  the  {d)  Cro.  Eliz.  485  ;  9  East,  390. 

Wilful  Trespass  Act,  1  G.  4,  c.  56  j  4  Bing.  (e)  7  B.  &  C.  57  ;  9  D.  &  R.  863,  S.  C. 

183, 189.  (/)  1  Saund.  276  a  and  c,  n.  (2) ;  211,  d. 

(c)  6  B.  &  C.  430  ;  9  D.  &  R.  597,  S.  C. ;  (2)  ;  Stepb.  Sd  ed.  417 ;  ante  ;  post. 


(^7)   {  Smith  v.  Moore>  6  GreenL  Rep.  278,  aad  the  Americaa  cases  there  cited. } 
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eient  common  for  the  commoners ;  and  on  demurrer  the  Court  held,  that  the     i-  thc 
plea  was  for  this-  omission  bad  \  for  though  it  may  be  said,  that  the  plaintiff  '^^kmart* 
night  reply  that  there  was  not  enough  common  lefl,  yet  as  he  had  already  al-      to  bb 
leged  in  his  declaration  that  his  enjoyment  of  the  common  was  obstmcted,    ''■'^ '>'■■'- 
the  contrary  of  this  should  have  been  shown  hy  the  pica  to  render  it  a  perfect 
defence  (g). 

And  there  are  certain  pleas  which  are  regarded  unfavorable  by  the  Courts ; 
as  pleadings  in  estoppel  (h),  and  a  plea  of  alien  enemy  (i) ;  and  as  to  these  it 
is  essential  to  their  validity  that  thoy  should,  ^contrary  to  the  general  rule,) 
show,  not  only  a  prima  facte  case  or  defence,  but  should  mention  and  *affirm,  r  «268 1 
or  dispute,  every  matter  which  by  possibility  could  afford  the  opposite  party  aa 
answer  to  the  pleading  (A;). 

Although  any  particular  fact  may  be  the  gist  of  a  party's  case,  and  the  state*  4^^!^^  j^  {, 
ment  of  it  is  indispensable,  it  is  still  a  most  important  principle  of  the  law  of  not  neees* 
pleading,  that  in  alleging  the  fact,  it  is  unnecessary  to  state  such  circumstan-  "f^  ^^ 
ces  as  inertly  tend  to  prove  the  truth  of  it  (/).     The  dry  allegation  of  the  fact,  plp^iding 
without  detailing  a  variety  of  minute  circumstances  which  constitute  the  evi*  ">«'«  ™*^ 
dence  of  it,  will  suffice.     The  object  of  the  pleadings  is  to  arrive  at  a  specific  dence. 
issue  upon  a  given  and  material  fact,  and  this  is  attained,  although  the  evidenct 
of  such  fact,  to  be  laid  before  the  jury,  be  not  specifically  developed  in  the 
pleading.     Therefore  if  the  question  be,  whether  wheat,  afler  it  had  been  cut, 
was  suffered  to  lie  on  the  ground  '*  a  reasonable  time,"  it  is  sufficient  to  allege 
generally  that  such  was  the  fact,  without  showing  specifically  how  many  days 
the  coro  remained  on  the  ground,  and  what  was  the  state  of  the  weather  dun* 
tog  that  period ;  although  such  matters  may  be  material  to  the  due  considera- 
tion and  decision  of  the  question  (m).     So,  under  the  common  averment  in  a 
declaration  upon  a  bill  of  exchange,  that  the  defendant  '*  had  notice"  of  the 
dishonor,  the  plaintiff  may  show  special  circumstances  or  facts  which  render 
the  notice  valid,  although  it  were  given  at  a  later  period  than  would,  in  ordina* 
ly  cases,  have  sufficed ;  for  there  is  no  need  in  pleading  to  state  more  dian  the 
legal  eflect  of  the  facts  (n).     And  upon  this  principle  it  is  oflen  sufficient,  in 
setting  out  a  custom  or  privilege,  which  is  exercisable  only  to  reasonable  ex- 
tent, or  at  seasonable  times,  to  allege  generally  that  such  was  the  custom,  &c., 
without  showing  specifically  what  was  reasonable  or  seasonable,  &c.  (0). 

This  rule  may  indeed  be  difficult  in  its  application,  but  it  has  been  rightly 
said  (p),  that  it  is  so  elementary  in  its  kind,  and  so  well  observed  in  practice  as 
not  to  have  become  frequently  the  subject  of  illustration  by  decided  cases,  and 
(for  that  reason  probably)  is  little,  if  at  all  noticed  in  the  digests  and  treatises. 

^Though  the  general  rule  is,  that  facts  only  are  to  bo  stated,  yet  there  are  r  *259 1 

some  instances  in  which  the  statement  in  the  pleading  is  valid,  though  it  does  5thly. 

not  accord  with  the  real  facts,  the  law  allowin^r  a  fiction ;  as  in  the  action  of  ^'*^®"  ^ 

^      •'  mentB  of 

(ir^2  Mod,   6;    1    Frccm.   190,   S.  C*  j  491;   Stephen,  Ist  ed.  348 ;  2d  eJ.  388.          ttf i!L  &L 

WH  es,  619  ;  Steph.  2d-ed.  397.  (m)  Willes,  131.                                                    ^ 

ik)  Co.  Lit.  352  b ;  303  a ;  2  H.  Bla.  530.  (n)  8  B.  &  C.  387. 

(i)  8  T.  R.  167  ;  8  East,  80.  (o)  3  Bing.  61,  and  cases  there  cited. 

(A)  See  Sicph.  2d  ed.  397,  398.  (p)  Stephen  on  Plead.  1st  ed.  35i  ;    2d 

(0  9  Rep.  9  b;    Ld.  Raym.  8;    Carlh.  cd.  391. 
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•jf  ctmpnt,  in  which  the  statemeot  of  the  demice  to  the  namioal  plaintiff  is  fic- 
titious (g).  So  in  trover  and  detinue,  the  usual  allegation  that  the  defendant 
found  the  goodst  rarely  accords  with  the  fact  (r) ;  and  where  the  nupaber,  quai^ 
tity,  species,  or  value  of  a  tbing«  need  not  be  proved  precisely  as  laid,  it  is 
usual  to  state  a  greater  number  tlban  really  was  the  case,  in  order  to  admit  of 
greater  latitude  in  evidence ;  but  except  in  these  and  a  few  other  well  known 
instances,  established  and  recognized  in  pleading  for  the  convenience  of 
justice,  the  pleading  matter,  known  to  the  party  to  be  untrue,  is  censurable  (s). 
And  whenever  the  purposes  of  justice  require  that  a  fiction  of  law  with  regard 
to  time,  &C.  should  not  be  attended  to,  and  that  the  real  facts  should  appear* 
it  is  competent  to  a  party  to  show  the  truth  by  averment  in  pleading  {t).  Thust 
a  party  might,  before  the  recent  enactment,  show  that  a  judgment  was  actually 
signed  in  vacation,  although  by  fiction  or  intendment  of  law,  all  judgments 
were  supposed  to  be  recovered  in  term,  whilst  the  Court,  who  were  supposed 
to  have  formally  pronounced  it,  were  silting  (u).  Where  a  bill  was  filed 
against  an  attorney  in  vacation,  which  by  fiction  of  law  was  supposed  to  take 
place  in  term,  it  was  competent  to  the  party  filing  the  bill  to  show  the  very  day 
it  was  filed.  And  so  in  the  case  of  writs,  which,  before  the  uniformity  of  pro- 
cess act,  2  W.  4,  c.  39,  were  supposed  to  issue  in  term,  it  was  competent  to  a 
party  to  show  the  time  when  tbey  actually  issued,  if  that  became  necessary,  in 
order  to  avail  himself  of  the  statute  of  limitations,  &c.  (x). 


d^\^''?^  We  have  before  remarked  that  the  object  of  the  science  of  pleading  is  the 
production  of  a  single  issue  upon  the  same  subject-matter  of  dispute.  The 
rule  relating  to  duplicity,  or  doubleness,  tends,  more  than  any  other,  to  ihe  atr 
tainment  of  this  object.  It  precludes  the  parties,  as  well  the  plaintiff  as  the 
defendant,  in  each  of  their  pleadings,  from  stating  or  relying  upon  more  than 
one  matter^  constituting  a  sufficient  ground  of  action,  in  respect  of  the  same 
*260 1  demand,  or  a  sufilicient  defence  to  the  same  *claini,  or  an  adequate  answer  to 
the  precedent  pleading  of  the  opponent  (^)«  The  plaintifl'carmot,  by  the  com- 
mon law  rule,  in  order  to  sustain  a  single  demand,  rely  upon  two  or  more  dis- 
tinct grounds  or  matters,  each  of  which,  independently  of  the  other  (608), 
amounts  to  a  good  cause  of  action  in  respect  of  such  demand.  Thus  at  com- 
mon law,  in  a  declaration  upon  a  bond,-the  plaintifi*  could  not  assign  two 
breaches  of  the  condition,  because  the  bond  was  forfeited  by  one  breach,  which 
was  sufficient  to  support  his  action,  though  in  covenant  several  breaches  of  dif- 
ferent covenants  might  be  stated  (x).  And  the  same  count  must  not  contain 
two  promises  in  respect  of  the  same  subject-matter,  as  a  promise  to  pay  a  spe- 
cific sum  for  a  horse,  and  also  a  promise  to  pay  for  the  same  horse  so  miich 


(9)  8  Burr.  667,  668. 
(r)  Jnte,  140,  )67 ;   1  New  Rep.  140. 
(t)  Bac  Ab.  Pleader,  Q.  4  ;  1  East,  373. 
8ce  po«f«  at  U)  sham  pleaa. 
(0  3B.&C.  317. 
(tt)  ill. 

(x)  Per  Abbott,  C.  J.,  3  B.  &  C.  384. 
(y)  Com.  Dig.  Pleader,  C.  33,  E.  8 ;  Bac 


Ab.  Pleas,  K.  8,  3.;  Tidd,  Oth  edit  €61, 
694,  1174;  8  Eunomus,  HI  ;  Steph.  8d  ed. 
898  ;  8  Saund.  49,  50. 

(2)  la. ;  1  Saund.  58  k  58  a,  note  K 
What  is  not  duplicity  in  assigning  a  breach 
of  the  condition  of  a  repleWn  bond,  3  M.  Ik 
SeL  188,  183. 


(508)  Vide  Currio  v.  Henry,  8  Johns.  Rep.  433,  437. 
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M  it  is  wiNrlli  (•)(500)«    The  defendant  could  iiot«  in  answer  to  a  aiogle  claim,    i-  vn 
felj  on  sereral  distinct  answers ;  nor  can  he  now  do  so  in  one  plea.    Thus«  ^cmm' 
in  a  plea  of  outlawry,  the  defendant  cannot  state  several  outlawries,  because     to  bs 


one  would  be  sufficient  to  defeat  the  action  (6) ;  and  on  the  same  ground  there 
cannot  be  a  demurrer  and  a  plea  to  the  same  part  of  a  declaration  or  |dea, 
fcc  (e).  The  principle  equally  affects  all  pleadings ;  its  application  is«  how* 
ever,  confined  to  instances  in  which  there  is,  on  the  face  of  the  pleading,  one 
entire  or  single  matter  proposed  to  be  supported  or  answered*  Even  at  com* 
moD  law,  the  declaration  maj  comprise  several  counts  upon  different  distinel 
demands  of  the  same  nature ;  or  distinct  counts  upon  the  same  claim  (d). 
The  latter  is  evidently  an  evasion  of  the  doctrine  of  duplicity,  but  even  in  tfiis 
instance,  the  counts  should  pmport  to  be  founded  on  dUtinei  demands  (e) ; 
and  at  common  law  a  distinct  plea  to  each  distinct  and  divisible  cause  of  ac* 
tioD  (/},  where  several  claims  are  combined  in  the  same  declaration,  is  admis- 
sible, although  each  plea  differs  in  its  nature  from  the  others.  As  if  there  be 
a  declaration  with  two  counts  on  two  bonds,  the  defendant  might  always  plead 
JMH  €9ifaeiwn9  or  other  matter,  to  one  count,  and  payment,  *or  a  release,  or  {,  *M1 } 
otiier  noatter,  to  the  other  count  And  it  is  important  to  remember  that  seve*  * 
nd  distinct  facts  or  allegations,  however  numerous,  may  be  comprised  in  the 
same  plea,  or  other  pleading,  without  amounting  to  the  fault  of  duplicity,  if 
one  fact,  or  some  of  the  facts,  be  but  dependent  upon,  or  be  mere  inducement 
Of  nitrodnction  to  the  others,  or  if  the  different  facts  form  together  but  one  con* 
nected  proportion,  or  entire  matter  or  point  (g). 

YfiSn  regard  to  deelaration$,  there  has  been  a  statutable  relaxation  of  Ae 
role  io  actions  upon  bonds,  or  any  penal  sura  for  non-performance  of  cove* 
aanCs  contained  in  any  instrument.  The  statute  (k)  permits  the  plaintiff,  in 
soch  actions,  to  assign  as  many  breaches  as  he  shall  think  fit,  and  this  statute 
has  been  held  to  be  compulsory  on  the  plaintiff  (t).  And  although  the  Reg. 
Gen.  Hil.  T.  4  W.  4,  reg.  5,  orders  that  there  shall  be  only  one  count  in  per- 
90tud  actions  on  the  same  cause  of  action,  yet  it  expressly  allows  several 
breaches  of  the  same  contract  or  duty  to  be  assigned,  for  otherwise  either  the 
plaintiff  would  be  precluded  from  recovering  damages  to  the  full  extent  of  the 
injary,  or  the  defendant  would  not  be  sufficiently  apprized  by  the  declaration  of 
the  extent  of  claim  he  would  have  to  answer«  And  with  respect  to  pUoi  m 
hoTf  the  statute  {k)  provides  that  **  a  defendant  or  tenant  in  an  action,  or  a 
pittintiff  in  replevin,  in  any  court  of  record,  may,  with  leave  of  the  Court,  plead 
an  many  several  matters  thereto  as  he  may  think  necessary  for  his  defence.'* 

(«)  7  Mod.  HS.  S.  C. ;  4  B.  &  C.  547.    And  tee  Stephen, 

[*5  C&rth.  9.  8d  ed.  308,  303,  and  the  instances  there  gir* 

e)  Bac.  Ab.  Pleas,  K.  I,  3.  en  ;  and  post,  under  the  head  of  qualities  of 

d)  See  po$tj  as  to  sereral  counts.  pleas  in  bar,  and  of  replications, 

[e)  Steph.  8d  edit.  318,  319 ;  See  pat,  a)  8  &  9  Wm.  3,  c  11,  s.  8. 

')  As  in  the  ease  of  a  libel  charging  that  (t)  See  1  Saund.  68,  n.  1,  and  ih,  n.  a. ; 

tlie  piabtiff  had  been  thriet  suspended,  &c  and  po$L 

mm  a  proctor,  for  misconduct,  6  Bing.  587.  (k)  4  iknn.  c.  16,  s.  4.     The  decisions 

Car)  See  1  M.  &  P.  108,  133 ;  4  Bing.  488,  upon  the  statute  are  noticed  hereafter. 

(509)  Bat  in  Cheetham  «.  Tillotson,  5  Johns.  Rep.  840,  where  two  distinot  causes  of 
—lion  were  stateil  ia  what  was,  in  form,  one  count,  the  court  of  Errors  efaose  to  eonaidsr 
Cbam  as  separate  eoanu,  and  reversed  the  judgment  because  entire  damages  had  been  M« 
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f.  TBB     B«t  the  common  law  rale  still  affects  each  plea  taken  separately  (510) ;  and 
cBssAKT*  ^®  statute  does  not  extend  to  replications  or  subsequent  pkadings. 

The  doctrine  of  duplicity,  as  it  more  immediately  affects  each  part  of  plead- 
ing, will  be  fully  explained,  and  illustrated  by  instances,  when  we  consider  thd 
particular  properties  of  each  division  of  the  pleadings  in  a  cause.  It  may  here 
be  remarked  that  in  general  the  objection  of  duplicity  can  only  be  takenby 
special  demurrer  (/).  And  if  a  plaintiff  reply  to  a  plea  bad  for  duplicity,  be 
must  plead  to  each  distinct  material  matter  in  the  plea  (m).  Where  to  debt  on 
simple  contract  in  an  inferior  Court,  not  of  record,  \'vz.  the  County  Court,  in 
which  double  pleas  are  not  admissible,  the  defendant  pleaded  both  the  general  » 
issue  and  a  set-off,  and  the  plaintiff  treated  the  latter  as  a  nullity  and  replied 
only  to  the  first,  and  obtained  a  verdict  add  judgment,  it  washeld  on  a  writ  of 
false  judgment^  that  as  the  defendant  could  not  plead  double,  and  the  first  plea 
was  complete  in  itself,  the  second  was  surpliisage,  and  that  the  plaintiff  was 
justified  in  taking  no  notice  of  it,  and  the  judgment  was  therefore  affirmed  (n)* 

fihly/  Od-      I'he  statement  of  immaterial  or  irrelevant  matter  or  allegations,  is  not  only 
jections  to  censured,  as  creating  unnecessary  expense  (o),  but  also  frequently  afibrds  an 
ry  slate-     advantage  to  the  opposite  party,  either  by  affordiug  him  matter  of  objection 
ments.         on  the  ground  of  variance,  or  as  rendering  it  incumbent  on  the  *party  pleading 
L    ^^^  J  to  adduce  more  evidence  than  would  otherwise  have  been  necessary.     It  is 
therefore  of  the  greatest  importance  in  pleading,  to  avoid  any  unnecessary 
statement  of  facts,  as  well  as  prolixity  in  the  statement  uf  those  which  maybe 
necessary  (p).     If  a  party  take  upon  himself  to  state  in  pleading  a  particular  es- 
tate, where  it  was  only  required  of  him  that  he  should  show  a  general  or  even  a 
less  estate,  title  or  interest,  the  adversary  may  traverse  the  allegation,  and  if  it 
be  untrue,  the  party  will  fail  (511).     Thus  a  general  freehold  title  liberum  /ene- 
mentum^  may  be  pleaded  either  in  trespass  or  in  an  avowry  in  replevin,  and  un- 
der it  the  defendant  may  prove  any  estate  of  freehold,  cither  in  fee,  in  tail,  or 
for  life  (g) ;  but  if  he  state,  though  umiecessarily,  a  seisin  in  fee  of  a  particn- 
lar  estate  or  interest,  and  the  other  side  traverse  the  allegation,  it  must  be 
proved  as  stated  (r).     So  in  an  action  on  the  case  against  the  sheriff  for  levy- 
ing  under  an   execution   against   the   tenant,   without  paying  the   landlord  f 
a  year's   rent,  if  the   plaintiff,  though   unnecessarily,  profess  to  set  out  the              i 
terms  of  the  tenancy  as  to  the  time  of  payment  of  rent,  &c.  and  misdescribe              } 
them,  the  variance  will  be  fetal  (s) (6 12).     These  are  instances  of  maitrial            j 


i: 


Q)  I  Saund.  337  a,  note  3.  Id,  206,  n.  22 ;  366,  note  1  ;  Sleph.  UtediU  f 

(w)    1  Vcntr.  272  ;  Stephen,  2d  edit.  327.     419  ;  2d  edit.  467  ;   1  M.  &  Sel.  20-1.  | 

n)  Chilly  v.  Dendy,  1  Har.  &  WM.  169.         (9)  Steph.  1st  ed.  335  ;  2d  ed.  370.  4 

0)  Cowp.  665,  727;   Dougl.  G68,  6G9.  (r)  Dyer,    365  j    Wiilcs,    I0> ;  2  Saund.  } 

(/})  1  Saund.  233,  11.  2  ;  346,  nole  2  ;  2     206,  n.  22.  | 

(.s)  Dougl.  665  ;  S  East,  9.  | 

^— 1»— ^w^— ^ii^-^".—  .III.  Ill  i.  ■      ■   I      ■  .    i  I  I  -.1  m 

(510)  Vide  King  v.  Harrison,  1  "1  Eusi*s  ilrp.  6 1 5. 

(51 1)  Vide  Turner  v.  Eyies,  3  Bos.  &  Pul.  45G.  Phillips'  Ev.  158.  Smith  v.  Casey,  S 
Compb.  461.     Peppin  v.  Solomons,  5  Term  Rep.  497,  498. 

(5i2)  So,  if  in  an  action  on  a  promissory  noie,  not  negotiable,  but  expressed  to  be  for 
taltie  received^  (which  is  prima  facie  cviilence  of  consideration,)  the  plaintiff  unnecessarily 
act  forth  the  particulars  in  which  ihe  value  consisted,  he  is  bound  to  prove  them  precisely 
as  laid.  Jerome  o.  Whitney,  7  Johns.  Rep.  32 1.  So,  in  an  indictment  for  stopping  the 
nail,  a  contract  with  the  postmaster  general  to  transport  the  mail  was  alleged,  and  it  was 
held  that  the  contract  must  be  proved,  although  the  indictment  might  have   been  good 
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natter  being  alleged  with  an  unnecessary  detail  of  circumetances  or  pariieu-     >•  *bb 
laritj.     The  subjeet-mtUler  of  the  averment  is  material  and  relevant,  and  the  '^^If^"* 
evil  18,  that  the  essential  and  the  immaterial  parts  are  so  interwoven  as  to  ex*      to  ■■ 
pose  the  whole  allegation  to  a  traverse,  and  the  consequent  necessity  of  proof   ■^^^••» 
to  the  full  extent  to  which  it  is  carried  by  the  pleading. 

Ifi  however,  the  matter  unnecessarily  stated  be  wholly  foreign  and  irrele-  Sdily.  6u* 
fant  to  the  cause,  so  that  no  allegation  whatever  on  the  subject  was  necessaryi  P®*'fl*^i^y 
it  wiU  be  rejected  as  surplusage,  and  it  need  not  be  proved  {t) ;  nor  will  it  nancy. 
vitiate  {u) {619)  even  on  a  special  detnwn^er  (x) ;  it  being  a  maxim  that  utile  per 
*matik  non  vitiatftr  {y)*     As  observed  by  Lord  Mansfield  (z),  ^^  the  distinc-^  [  *263  ] 
ttOD  is  between  that  which  may  be  rejected  as  surplusage,  which  might  be 
struck  out  on  motion,  and  what  cannot.     Where  the  declaration  contains  im« 
pertinent  matter,  foreign  to  the  cause,  and  which  the  master,  on  a  reference  to 
him,  would  strike  out,  (irrelevant  covenants  for  instance,)  that  will  be  rejected 
by  the  court,  and  need  not  bo  proved  (514).     But  if  the  very  ground  of  the 
action  be  mis-stated,  that  will  be  fatal,  for  then  the  case  declared  on  is  difier- 
ent  from  that  which  is  proved,  and  the  plaintiflf  roust  recover  secundum  alU» 
gala  et  pro6a/a."(515)     Thus  in  an  action  against  the  marshal  for  an  escape* 
Ike  dedaration,  atler  stating  the  original  judgment,  set  out  a  judgment  in  scire 
facias  reviving  the  original  judgment  with  the  usual  award  of  execution,  aa 
spared  by  the  record,  and  then  averred  that  ^*  thereupon"  the  party  was  corn* 
nitted;  it  was  decided  that  the  allegation  of  the  judgment  in  scire  facias  was 
immaterial,  and  need  not  be  proved  (a).     Mr.  J.  Bayley  observed,  ^'  a  party 

* 

(/}  Dakes  V,  Gosiling.  1  Bing.  N.  C.  588.  on  2d  of  January,  1832,  and  yet  staled  tbat^ 

(tt)  I  T.  R.  235  ;  4  East,  400  ;  Gilb.  C.  the  grant  of  admiiiistratjon  on  I  Uh  of  Jan-' 

P.  131,   132;  Com.    T)\^>  Pleader,   C.  28;  unry,  1931,  held  bad  on  special dcro«rrer,<rf. 

Blue  Ab.  Pleas,  I.  4;  Co.  Lit.  303  b. ;  2  ibid.:  and  in  Hembrow  v.  Bailey,  3  Tyr. 

Saund.  306,  n.    14  j     5   East,  444  ;   Hcalh*s  152,  it  was  held  that  surplusn<re  in  adding  a 

Maxims,  4 ;    4  M.  &  Scl.  474,  475.     The  special   traverse    was   demnrrabie.      9p   ir% 

terms  ** imperii ncnt ''  and  *'  immaterial ''  are  Bishtuu  v.  Evans,  2  Crom.  M.  &  Ros.  17|  iv 

synonymous.      Per  Best,  J.,  3  D.  &  R.  229.  was  observed  by  Alderson,  15.,  that  the  in- 

Matter  immaterial,  and  which  may  be  re-  trod  action  of  unneccssnry  mailer  ii^o  tssaev 

jecied  as  surplusage,  will  not  mike  a  plead-  is  forbidden,  iu  order  to  prevent  the  parties 

ing  double,  see  Steph.  2d  edit-  300.  from  being  embanossed. 

(j)  Co.   Liu   303  b. ;   11    East,  62,   65  ;         (y)  Com.  Dig.  Pleader,  C.  29;   Bac.  Ab. 

Steph.  2d  edit.  466  ;  and  3  Bar.   &  Adol,  Pleas,  I.  4 ;  3  Taunt.  139  ;   5  If  R.  496. 

655;  but  see    Ring  r.  Roxbrough,  2  Tyr.         (z)  Doug.  C67.     Sec  4  Eivst,  100. 

463 ;  2  Crom.  &  J.  418,  S.  C.  contra,  where         (o)  4  B.  &  C.  3S0. 

the  dedaration  slated  a  promise  to  intestate 


without  finch  an  nllegaiion.  United  Slates  v.  Porter,  3  Day,  283.  So,  in  an  indictment 
for  burglary,  in  the  house  of  J.  D.  with  intent  to  steal  the  goods  of  J.  W.^  and  it  appeared 
in  evidence  thai  no  such  person  had  any  goods  in  the  bouse,  but  that  the  name  of  J.  W, 
was  put  by  nnistake  for  J.  D.,  the  judges  held  that  it  was  material  to  state  truly  the  pro- 
perty of  the  ^oods,  and  on  account  of  this  variance  the  prisoner  was  acquitted.  Jenks' 
Case,  E.i8t'a  P.  C.  614.     Phillips'  Ev.  160. 

(613)  Vide  Thomas  ».  Roosa,  7  Johns.  Rep.  462.  Woodford  t.  Webster,  3  Day,  472. 
Tucker  v.  Randall,  2  Mass.  Rep.  283.  Chapman  v.  Smith,  13  Johns.  Rep.  80.  {  Wil- 
narth  elal.  ».  Mountford  et  al.,  8  Serg.  &  Rawle,  124.     8  Cow.  Rep.  42. } 

(514)  Vide  Allaire  t>.  Ouland,  2  Johns,  Cas.  52. 

(515)  {  The  text  in  ths  fourth  edition,  after  the  quotation  from  Lord  Mansfield's  optn- 
ion,  is  as  follows — *Uhe  distinction  is  between  immaterial  and  imperlinent  averrnents,  tbe 
former  must  be  proved  because  relative  to  the  point  in  question" — and  Mr.  Dun'ap's  note 
to  the  passage  contained  a  reference  to  the  following  authorities  :  {  Williamson  v.  Allison, 
2  Easi's  Rep*  451,  452.  Wilson  r.  Codman's  Exr.,  3  Crancb,  19.3.  Livingston  et  al.  «. 
Swanwick,  2  Dall.  300.   Peter  ».  Cocke,  1  Wash.  257.     Phillips'  Ev.  158,  159. 
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I.  THB     ia  not  bouad  to  prove  an  immateruil  all«gaUoii«  unless  he  )iM«  by  his  mode 

^cBMART  *  ^  pleading,  so  connected  it  with  a  material  allegation  as  to  make  the  latter  do- 

TO  SB     pend  upon  it."    And  Mr.  J.  Holro/d  said,  **  If  the  plaintiff  state,  as  a  cause 

■TATBD.   ^£  action)  more  than  is  necessary  for  the  gist  of  the  action,  the  jury  may  find 

so  much  proved,  and  so  much  not  proved ;  and  the  Court  would  be  bound  to 

pronounce  judgment  for  the  plaintiff  upon  that  verdict,  provided  tkat  tke  facU 

proved  constituted  a  good  eauee  of  fiction.'^     So  in  trespass  for  dnring  cattlet 

where  the  defendant  justified  that  he  was  lawfully  possessed  of  the  close,  and 

took  the  cattle  damage  feasant  therein  ;  and  the  plaintiff  replied  specially,  title 

in  another,  and  that  he  entered  by  his  command,  and  unnecessarily  gave  color 

to  the  defendant ;  it   was  decided  that  this  did  not  render  the  replication  in- 

sufficient,  because  the  introduction  of  unnecessary  words  of  form  will  not 

vitiate  the  rest  of  a  replication  which  is  good  (6). 

In  an  action  of  replevin  the  defendants  avowed  the  taking  as  a  distress  for 
rent  due  to  one  of  them,  (Sharr),  under  a  demise*  at  jC20  a  year,  payable 
quarterly,  and  the  avowry  averred  that  ^*  because  £\0  of  the  rent  aforosaid 
for  two  quarters,  &c^  at  the  time  when,  &c*  was  due  from  the  defendani^  (in* 
r  *264  ]  stead  of  plaintiff,)  to  the  said  Sharr,  defendants  *avow,  &c.  To  this  there 
was  a  special  demurrer  on  account  of  the  mistake  of  the  word  defendasU  for 
plaintiff.  The  court  held,  that  the  mistake  was  not  a  ground  of  demurrer,  for 
the  matter  demurred  to  was  superfluous  and  repugnant.  They  observed  that 
H  would  have  sufficed  to  have  said  that  jCiO  of  the  rent  aforesaid  was  due, 
without  saying  from  whom  to  whom,  as  that  was  a  conclusion  from  the  pre- 
yious  allegation ;  and  that  surplusage  is  never  assignable  as  cause  of  demur- 
rer (c).  The  more  recent  decisions,  however,  establish  that  surplusage  in  ten- 
dering an  issue  or  in  other  part  of  pleading  tending  to  embarrass  the  o|^k>- 
oent,  may  be  assigned  specially  as  cause  of  demurrer  (d). 

It  is  a  material  part  of  the  rule  respecting  superfluous  allegations,  that  if  the 
party  introducing  them  show,  on  the  face  of  his  own  pleading,  that  he  has  no 
cause  of  action,  his  pleading  will  be  defective.  Thus  in  an  action  upon 
the  case  for  a  disturbance  of  an  easement,  &c.  it  is  sufficient  in  many 

ih^  1  East,  218.  lufficient  safeties  in  a  replevin  bond  that 

(e)  Peirs%».  Sharr  and  another,  K.  B.  7th  the  tenant  appeared  at  the  next  Coaoty 

June,  18%7,  before  the  three  judges.    Busby  Court  held  before  the  suitors,  considered  im- 

for  the  plaintiff,  Chitty  for  the  defendAnt,  material,  S  B.  &  C.  2(516).    The  misde-> 

MS.    The  follow in«:  are  instances  of  untrue  scription  of  judgment  with   regard  to  the 

allegations  having  been  rejected  as  surplus-  term  in  which  judgment  was  recovered  is 

ag(*,  and  therefore  considered  as  not  preju-  *  not  material,  and  may  be  repudiated  as  sur^ 

dicing  the  case,  viz.  an  untrue  description  plusage,  if  the  record  be  mere  indueement, 

(in  a  plea  in  abatement)  of  the  privilege  of  as  in  case  for  a  false  return,  &c.,  3  B.  St  C.  8. 

an  atiorney  to  be  sued  by  bill  in  K.  B.,  9  Distinction  between  allegations  of  matter  of 

East,  484 ;    as  misdcscripiion  in  an  action  tubtimnee,  and  allegations  of  matter  of  tf«. 

for  a  malicious  prosecution,  &c.  of  the  record  scription;    the   latter  only   to  be  literally 

of  acquittal  with  regard  to  the  style  of  the  proved,  3  B.  &  C,  4.    Many  other  instaneec 

Court,  8  Bla.  Rep.  1050 ;  8  B.  &  C.  4,  5 ;  or  will  be  hereafter  noticed  iu  considering  the 

of  the  time  of  acquittal,  9  East,  1 57 ;  or  in  doctrine  of  variance$. 

stating  the  judgment  of  discontinuance,  13  (d)  Jintt^  S68,  note  (r).     Hembrow  ». 

East,  547.    A  variance  in  staling  the  names  Bailey,  3  Tyr.   I5i;    Blshton  ».  Evans,  9 

of  the  suitors  of  the  County  Court  in  aver-  Cromp.  M.  &  Eos.  16,  I7« 
ring  in  case  against  the  sheriff,  for  taking  in- 


(ftl6)  Aliter  where  it  oonstitdtes  a  material  part  of  tha  plaintiff's  case.  Beran  v.  Jones. 
6  Dowi.  k,  Hyl.  483. 
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caflCB  to  allege  a  possessoiy  right,  but  if  the  plaintiff,  instead  of  so  do-     i-  f^^ 
ing,  describe  and  rely  upon  a  defective  title,  the  declaration  is  bad  (e).  ciMAa*" 

So;  though  the  superfluous  or  irrelevant  allegation  be  repugnant  to  what  was  to  bb 
before  alleged,  it  is  void  and  will  be  rejected ;  and  whatever  is  redundant,  ^''^''^^* 
and  which  need  not  have  been  put  into  the  sentence,  and  contradicting  what 
wa»  before  alleged,  will  not  in  general  vitiate  the  pleading  (/).  ♦For,  per  Holt,  [  *265  ] 
C.  J.  (g)^  ^  where  matter  is  nonsense,  by  being  contradictory,  and  repugnant 
to  something  precedent,  there  the  precedant  matter  which  is  sense,  shall  not 
be  defeated  by  the  repugnancy  which  follows,  but  that  which  is  contradictory 
eball  be  rejected.''  As  in  ejectment,  where  the  declaration  is  of  a  demise  the 
tecond  of  January,  and  that  the  defendant  poetea  scilicet  on  ihe  first  of  January, 
ejected  him  ;  here  the  scilicet  may  be  rejected  as  being  expressly  contrary  to 
the  poaiea  and  the  precedent  matter  {h)>  So  where  in  assumpsit  by  executors, 
io  a  count  for  money  paid  by  the  testator,  B.  B.  for  the  defendant's  use,  it 
was  alleged  that  ^*  the  defendant  being  indebted,  he  the  said  B.  B.  promised  to 
pay  the  said  B.  B."  it  was  decided  on  special  demurrer,  that  the  words  **  he 
the  said  B.  B."  might  be  rejected  as  surplusage  (t).  But  a  material  allegation, 
sensible  and  consistent  in  the  place  where  it  occurs,  and  not  repugnant  to  any 
atdecedettt  matter,  cannot  be  rejected,  merely  on  account  of  there  occurring 
t^ierwards,  in  the  same  pleading,  another  allegation  inconsistent  with  the  for- 
mer, and  which  latter  allegation  cannot  itself  be  rejected  {k) ;  and  if  by  the 
rejectiGa  of  the  repugnant  matter,  the  pleading  would  be  lefl  without  an  allega- 
tion of  time,  or  other  material  matter,  though  in  some  instances  the  pleading 
might  be  aided  by  verdict,  yet  it  would  be  defective  on  special  demurrer  (/)• 

The  general  rule  is,  that  a  pleading  inconsiistent  wi(h  itself,  or  repugnant, 
is  objectiuD!ible  (m).     In  trespass,  the  plaintiff  declared  for  taking  and  carrying 
away  certain  timber,  lying  in  a  certain  place  for  the  completion  of  a  house 
**  then  lately  built :"  this  declaration  was  considered  bad  for  repugnancy,  for  the 
timber  could  not  be  for  the  building  of  a  hous€  already  built  (n).     So  if  a  count 
in  assumpsit  lay  a  promise  to  pay  a  specific  sum,  if  the  plaintiff  would  provide 
£•  with  necessaries,  and  also  a  promise  to  pay  so  much  as  the  plaintiff  rea- 
sonably deserved  to  have  on  the  same  account,  such  count  is  bad,  not  only 
for  duplicity,  but  also  for  inconsistency  or  uncertainty  (o).     It  is  only  where 
the  repugnancy  is  contained  in  an  allegation  capable  of  rejection  as  super- 
fiuottSy  *or  where  there  is  a  prior  averment  upon  the  subject,  which  is  adequate  r  *2^Q  1 
to  the  support  of  the  case,  that  it  becomes  of  no  moment,  and  unobjectionable 
even  upon  demurrer*     In  some  cases  the  Courts  will  on  motion  order  su- 
perfluous matter  to  be  struck  out  of  the  pleadings,  and  if  there  be  any  vexa- 
tion, will  make  the  party  inserting  it  pay  the  costs  of  the  application  (p)« 

(O  1  Salk.  363,  365  ;  Com.  Dig.  Pleader,  (0  Oilb.  C.  P.  131,  138. 

C.  S9.  (m)  Steph.  on  Pleading,  2d  edit.  420.    In- 

(/)  Oilb.  C.  P.  131,  138;    Co.  Lit.  303  stance  of  repagnancy  in  stating  time  and 

k ;  10  East,  149.  place,  14  Ea8^  291. 

(r)  1  Salk.  324,  325;  Vin.  Ab.  Nonsense,  (n)   I  Salk.  213. 

A.  pi.  3.  (o)  7  Mod.  148. 

(k)  Id.;  5  East,  955  ;  and  see  ante,  263.  (p)  See  Tidd,  9th  ed.  616,  617,  1139 ;  1 

(Oil  Moore,  559.  B.  &  B.  281 ;  1  Bla.  Rep.  270 ;  Stephen,  2d 

(Jc)  5  East,  954,  132,  133;   10  East,  142  ;  edit.  467. 
Vin.  Abu  Nonsense,  A.  pi.  3. 
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n.  THE  MODES  OP  STATING  THE  PACTS* 

It.  MOORS  .  Having  considered  what  fads  are  to  he  slated  iii  pleadirig,  we  liave  now  to 
ing"ct8.  <5onsicIer  the  manner  in  which  they  should  be  stated.  The  facts  which  con- 
stitute the  cause  of  action,  or  ground  of  defence,  should  be  stated  logically  in 
their  natural  order ;  as  on  the  part  of  the  plaintiff,  his  right,  the  injury,  and  the 
consequent  damage,  and  these  with  certainly,  precision,  and  brevity  (9).  A 
general  statement  of  facts  which  admits  of  almost  any  proof  to  sustain  it  is 
objectionable  (r).  With  regard  to  the  language  to  be  adopted,  as  observed  by 
Lord  C.  J.  De  Grey  (s),  *'  there  are  cases  where  a  direct  and  positive  aver- 
ment is  necessary  to  be  made  in  specific  terms,  as  where  the  law  has  affixed 
and  appropriated  technical  terms  to  describe  a  crime,  as  in  murder,  burglary, 
and  others  ;"  so  in  trespass,  the  words  i?t  ei  armis,  and  contra  pacem  are  neces- 
sary; "but  except  in  particular  cases,  where  precise  technical  expressions 
are  required  to  be  used,  there  is  no  rule  of  law  that  other  words  should  be  em- 
ployed than  such  as  are  in  ordinary  use,  or  that  in  pleadings  a  different  sense 
is  to  be  put  upon  them  than  what  they  bear  in  ordinary  acceptation."  (/)  Thus, 
though  in  a  declaration  for  slander  it  is  usual  to  state  that  the  words  were 
"  maliciously"  spoken,  the  word  "  falsely"  has  been  held  to  be  sufficiently  ex- 
pressive of  a  malicious  intent  (u).  However,  where  there  has  been  a  long- 
established  form  of  pleading,  applicable  to  the  facts  of  the  particular  case,  it 
[  *267  ]  should  in  general,  for  the  *6ake  of  certainty  and  uniformity,  be  adopted,  and 
the  Courts  censure  any  unnecessary  deviation  from  it(ar).  As  obser\'ed  by 
Lord  Coke,  it  is  safer  to  follow  good  precedents,  for  nihil  simul  inventum  est^ 
et  perfectum  (y) ;  and  there  are  cases  where,  although  the  Court  have  over- 
ruled  a  demurrer,  yet  they  have  directed  the  plaintiff  to  amend,  so  that  no 
deviation  from  the  usual  form  shall  appear  to  have  been  sanctioned  (z).  The 
statute  (o)  requires,  that  all  the  pleadings  Tind  proceedings  shall  bo  in  English  } 
a  regulation  which,  it  has  been  observed,  has  occasioned  the  literature  of  the 
inferior  part  of  the  profession  to  recede  (6). 
Of  the  de-  The  principal  rule,  as  to  the  mode  of  stating  the  facts,  is,  that  they  must  be 
^ruii^ty  ^^  ^^^^^  ^^^^  certainty  (c)(617) ;  by  which  term  is  signified,  a  clear  and  dis^ 
required,     tinct  statement  of  the  facts  which  constitute  the  cause  of  action  or  ground  of 

(q)  Dougl.  666    667;  Sir  W,  Jones,  vol.  453;  Sieph.  1st  ed.  391  ;  2d  ed.  434. 

iv.  p.  34,  4to  edit,  ;  see   Stephen  on  Plead-  (y)    Co.    Lit.   230   a.      "  Precedent  and 

iiig,  378  to  405.  praciico   ought  to  have  great  weight  in  the 

(r)   I  M.  &  Scl.  441  ;  3  Id,  114  ;   1  M.  &  consideration  of  all  points  arising  upon  the 

M.  2t8;   11  Price,  235.  propriety  of  forms,  and   in  all  legal   instru- 

(s)  Cowp.  683.  ments."     Ptr  Eldon,  C,  1 1  Price,  i93. 

(/)  Per  Lord  Ellenborouffl),  5  East,  259,  (z)   1  B.  &  P.  336 ;  Barnes,  167. 

260;  2  East,  33  j  2  |BIr.  Rep.  843;  ante,  (a)  4  Geo.  2.  c  26. 

?3I.  (6)   IM.  &  Sel.  710,711. 

(m)  1  Saund.  242  a,  note  (2)  ;  1  M.  &  SeU  (c)  Cowp.  682  ;    Hob.  295,    It   was  ob. 

304.  served  by  l^ord  C.  J.  De  Grey,  in  Rex  «, 

(op)  Co  Lit.  ^03  a,  b  ;  1  Hale,  1,  L.  301,  Home,  Cowp.  682,  that  we  have  no  jirecise 

^                  302;  6  East,  351  to  353;  Cro.  Jac  386;   1  idea  of  the  signification  of  the   term  "ccr- 

M.  &  Sel.  439,  441  ;  and  see  anitf  109,  llO  ;  tainty,"  which  is  as  indefinite  in  iiself  as 

8  Co.  48  b ;  Com.   Dig.   Abatement,  G.  7  ;  any  word  that  can  be  used.    See  in  general, 

Plowd.  123  ;  2  B.  &  P.  577  ;  3  B.   &  Aid.  Steph.  2d  cd.  381. 

(517)  Vide  Carpenter  v.  Alcjjandcr,  9  Johns.  Rep.  291.    Ward  v.  Clark,  2  Johns,  Rep. 
12.     Jacobs     Nelson,  3  Taunton,  423. 
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fiefenccy  so  that  they  may  be  undecstood  by  the  party  who  is  to  answer  them,    n.  mods 

or  STAT- 
INO  FACTS. 


by  the  jury  who  are  to  ascertain  the  truth  of  the  allegations,  and  by  the  Court    ^^  '^^t- 


Of  the  cer« 


who  are  to  give  judgment  {d). 

In   Dovastony,   Payne  (e),  Mr,  Justice  Buller  observed,  that  certainty  or  ^ 
|>recision  in  pleading  has  been  stated  by  Lord  Coke  (/)  to  be  of  three  sorts,  quired. 
viz.   1st,  certainty  to  a  common  intent;  2dly^  to  a  certain  intent  in  general; 
3dly,  to  a  certain  intent  in  every  particular ;  and  that  though  these  distinctions 
had  been  treated  by  Mr.  Justice  Aston  as  a  jargon  of  words  without  meaning, 
they  had  long  been  made,  and  ought  not  altogether  to  be  departed  from* 

*By  certainty  to  a  common  intent^  is  to  be  understood,  that  when  words  are  [  *268 1 
used  which  will  bear  a  natural  sense,  and  also  an  artificial  one,  or  one  to  be 
made  out  by  argument  or  inference,  the  natural  sense  shall  prevail ;  it  is  sim- 
ply a  rule  of  construction,  and  not  of  addition  ;  common  intent  cannot  add  to 
a  sentence  words  which  are  omitted  (^).  This  description  of  certainty  is 
sufficient  in  a  plea  in  bar  (A)  (5 18).  It  is  of  the  lowest  degree,  and  yet  we 
shall  fiod,  that  in  some  instances,  a  statement  which  will  suffice  in  a  declara* 
tioo  will  not  in  a  plea  ;  thus  in  a  declaration  on  a  contract  to  pay  the  debt  of  a 
third  person,  it  is  not  necessary  to  show  that  it  was  in  writing  (619),  but  it  is 
said  to  be  otherwise  in  a  plea  (t) ;  and  in  a  plea,  the  statement  of  a  deed  by 
way  of  recital  "  testatum  existit,"  instead  of  a  direct  allegation,  is  insufficient ; 
though  it  is  otherwise  in  a  declaration  {k). 

Certainty  to  a  certain  intent  in  general  is  a  greater  degree  of  certainty  than 
the  ksi,  and  means  what  upon   a  f^ir  and  reasonable  construction  may  be 
called  certa'm,  without  recurring  to  possible  facts  (520)  which  do  not  ap- 
pear (521);  and  is  what  is  required  in  declarations  (522),  replications,  and 
indictments  in  the  charge  or  accusal  ion,  and  in  returns  to  writs  of  manda- 
mus (/).     The  charge,  we  have  seen,  must  contain  such  a  description  of  the 
crime,  &c.  that  without  intending  any  thing  but  what  appears,  the  defendant 
may  know  what  he  is  to  answer,  and  what  is  intended  to  be  proved,  in  order 
that  the  jury  may  be  warranted  in  their  verdict,  and  the  Court  in  the  judgment 
they  are  to  give  (m). 

The  third  degree  of  certainty,  is  that  which  precludes  all  argument,  in- 
ference, or  presumption  against  the  party  pleading  (n) ;  and,  as  it  has  been 

(d)  Cowp.  682;    Com.  Dig.  Pleader,  C.  (A)  Id.;  Cow  p.  682  ;  Dougl.  158;  5  Co. 

17;  Co.  Lir.  303;  2  B.  &  P.  267  ;  another  121  ;  Co.  Lit.  303  a  ;    Cora.  Dig.  Pleader, 

reaeofi  is»  tbat  in  a  second  action  for  the  C.  17;  Steph.  2d  ed.  423. 

same  cause,  the  defendant  may  be  better  {/)  I    Sound.  276  o,  note  (2) ;    Sir  T. 

able   lo   plead  a  former   recovery,  &c.,   13  Raym.  450;  an/«,  254. 

East,  107.  (*)  1  Saund.274.  n  (1). 

(«)  3  Hen.  Bla.  530  ;  Dougl.  158,  159.  (/)  Dougl.  159 ;  13  Eas^  107. 

(/)  Co.  Lit.  303  a  ;  5  Co.  121.  (m)  Cowp.  682. 

(^)  8  Hen.  Bla.  530 ;  1  Saund.49,  note  1.  (n)  Co.  Lit.  352  b  ;  Dougl.  159. 


(518)  Ace.  Spencer  r.  South  wick,  9  Johns.  Rep.  314. 

(519)  Vide  ante,  828.  Elting  v.  Vanderlyn,  4  Johns.  Rep.  237,  ibid.  339  n.  a.  The 
contract  is  required  to  be  stated  more  precisely  in  a  plea  of  usury,  than  in  a  declaration 
in  B  qui  tam  suit,  because  the  facts  are  withiii  the  defendant's  knowledgiS.  Lawrence  v. 
Kines,  10  Johns.  Rep.  142. 

(590)  Vide  Spencer  «.  South  wick,  9  Johns.  Rep.  317. 

C5«I)    f  Buller  v,  Hampton,  5  Conn.  Rep.  423.  J  ...,.,, 

(592)  Sed  Vide  Hildreth  v.  Becker,  2  Johns.  Cas.   339,  i%hpre  it  is  said,  that  m  a  daela- 
ratioD,  certainty  to  a  common  intent  is  sufficient;    Rex  ».  Home,  Cowp.  682,  is  eked, 
which  authority,  1wrw%ver,  eflabliBhes  directly  the  reverse.    Aad  «ee  Coffin  e.  Cofla,  2 
Mass.  Rep.  363,  per  Parsons,  C  J.,  that  certainty  to  a  eon*  mon  intent  is  sufficient. 
VcL.  I.  31 
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II.  M  )0B    well  expressed,  is  that  technical  accuracy,  which  is  not  liable  to  the  most  sub- 

Or   STAT- 
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or  •'^''-   ti^  nuj  scrupulous  ohjection,  so  that  it  is  not  merely  a  rule  of  constructioo, 


hut  of  addition :  for  when  this  certainty  is  necessary,  the  party  must  not  only 

udn?y  rl-"  *^^®  *^®  ^"^^^  ^^  ^^^  ^*^®«  ^^  ^®  ™^®^  precise  way,  but  add  to  them  such 
qairod.  facts,  as  show  that  they  are  not  to  be  controverted,  and,  as  it  were,  anticipate 
[  *269  ]  the  case  of  his  adversary  (o).  It  has  been  said,  that  this  description  of  *cer- 
tainty  has  been  rejected  in  all  cases,  as  partaking  of  too  much  subtlety  (p) ; 
however,  BuUer,  J.,  expressed  a  different  opinion  ;  aud  it  appears,  that  it  ob- 
tains in  the  case  of  estoppels  (9),  and  in  pleas  which  are  not  favored  in  law, 
such  as  the  plea  of  alien  enemy,  in  which  it  must  be  stated,  not  only  that  the 
plaiutifT  is  an  alien,  but  that  he  came  to  England  without  letters  of  safe  con* 
duct  (523)  from  our  king  (r). 

The  application  of  the  rules  as  to  the  necessary  certainty  in  the  various 
parts  of  pleadings,  will  bo  better  considered,  when  the  qualities  of  the  dec- 
laration and  other  parts  of  pleading  are  stated.  It  must  be  confessed  that  it 
is  frequently  difficult  in  practice  to  apply  the  rules  to  cases  which  occur. 

Less  certainty  is  requisite  when  the  law  presumes  that  the  knowledge  of  the 
facts  ia  more  properly  or  peculiarly  in  the  opposite  party  («)•  Therefore^ 
where  in  an  action  on  the  case  for  not  repairing  a  private  road  leading  through 
the  defendant's  ground,  the  declaration  stated  that  the  defendant,  by  reasoa 
of  his  possession,  ought  to  have  repaired,  &c.,  on  general  demurrer  it  was 
objected,  that  it  did  not  show  by  what  right  or  obligation  the  defendant  was 
bound  to  repair,  and  that  he  was  not  bound  of  common  right  merely  as  an 
occupier,  but  the  Court  held  that  the  declaration  was  sufficient ;  and  Buller,  J., 
said,  the  distinction  is  between  cases  where  the  plaintifif  lays  a  charge  upon 
the  right  of  the  defendant,  and  where  the  defendant  himself  prescribes  in  right 
of  his  own  estate  ;  in  the  former  case  (he  plaintiff  is  presumed  to  be  ignorant 
of  the  defentant's  title,  and  cannot  therefore  plead  it,  but  in  the  latter,  the  de- 
fendant, knowing  his  own  estate,  in  right  of  which  he  claims  a  privilege,  most 
set  forth  such  estate  (/)(524).  So,  in  a  declaration  against  the  assignee  of  a 
lease  it  is  sufficient  to  aver  generally  that  '*  the  remainder  of  the  term  and 
estate  of  the  lessee,  &c.  came  to  the  defendant  by  assignment,"  as  the  plain* 
tiff  cannot  reasonably  be  presumed  to  know  the  particulars  of  the  defendant's 
title  (u).  So,  less  certainty  is  required,  and  general  words  are  sufficient,  where 
it  is  to  be  presumed  that  the  party  pleading  is  not  acquainted  with  the  minute 
[*270  ]  circumstances  (x).  ^Thus,  where  a  person's  house  is  burnt,  general  words  are 

(0)  Lawes  on  Plead.  54,  55.  (5)  13  East,  113  ;  Com.  Dig.  Pleader.  C- 

(p)  Cowp.  682.  26 ;  8  East,  85  ;  3  M.  &  Sel.  14 ;  ante,  354  ; 

(9)  8  H.  BI.  530;  Dougf.  159  ;  Com.  Dig.  Siepti.  413,  2d  ed. 
Estoppel,  £.  4  ;  Co.  Lit.  352  b  ,•  see  2  B.  &  (()  3  T.  R.  766. 
Md.  662.  (u)  5  B.  &  C.  482. 

(r)  8  T.  R.  167.  (x)  Steph.  2d  edic  41 1  to  413. 


(623)  Vide  Clarke  v.  Morey,  10  Johns.  Rep.  70.  That^his  allegation  is  not  alone  sof- 
ficient,  vide  id.  ibid.  Russell  9.  Skipwith,  6  Binn.  247.  {  See  also  Bagwell  v.  Babe,  I 
Rand.  Rep.  270,  ^and  Coze  v.  Gulick,  5  Halst.  Rep.  3^8.  } 

(524)  In  an  action  against  the  surety  on  an  administration  bond,  it  is  sufficient  for  the 
plaintiff  to  state  that  goods,  chattels,  and  sums  of  money  to  a  large  amcunt,  to  wit,  the 
amount  of,  &c  had  come  into  the  hands  of  the  administrator,  which  he  had  conrerted  to 
)u*  own  use ;  the  creditor  not  being  presumed  to  know  precisely  what  assets  the  adminis- 
trator had,  and  this  fact  lying  more  properly  in  the  knowledge  of  th«  defendant.  Tbo 
People  V.  Danlap,  13  Johns.  Rep.  437. 
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safficient  in  the  description  of  goods  thereby  destroyed,  because  he  is  not    "•  mo^e 
presumed  to  be  able  to  set  forth  with  certainty  the  goods  destroyed  (y).     So,  iho^acti. 

in  trespass  for  breaking,  &c.  a  close  with  cattle  and  eating  the  plaintifT's'peas       

there,  the  quantity  eaten  need  not  be  stated  (z).     But  in  a  declaration  on  the  tainty  r^* 
Statute  of  Hue  and  Cry  the  plaintiff  must  state  the  particulars  of  his  goods  quirad. 
taken  (a). 

It  is  alao  a  rule  of  pleading,  that  where  a  subject  comprehends  multiplicity 
of  matter,  and  a  great  variety  of  facts,  there,  in  order  to  avoid  prolixity,  the  law 
allows  general  pleading  ^6)  (526).     Thus  an  allegation  in  a  declaration  for 
necessaries  supplied  to  a  third  person,  at  the  defendant's  request,  or  in  a  repli- 
cation to  a  plea  of  infancy,  that  <'  necessaries  "  were  supplied,  is  sufficient, 
without  showing  specially  what  the  necessaries  were  (c).     And  in  charging  in      \ 
a  declaration,  that  a  party  has  not  accounted  for  sums  he  received  in  any  par-      1 
ticular  capacity  from  time  to  time,  it  is  sufficient  to  allege  generally  that  from      1 
time  to  time  he  received  divers  sums,  amounting  to  a  certain  sum,  not  stating      ' 
on  what  particular  days,  or  from  named  persons,  and  hath  not  accounted  &c.  (ci)« 
As  there  are  many  instances  in  which  this  rule  does  not  apply,  especially  in 
justifications  of  slander,  and  very  often  in  pleas  of  performance,  we  will  here- 
after give  the  rule  further  consideration  in  treating  of  the  particular  parts  of 
pleading  (e). 

It  will  be  explained  in  a  subsequent  part  of  the  work,  that  much  particular!^ 
ty  is  required  in  the  statement  of  special  damage. 

^hen  the  facts  are  not  really  stated  with  sufficient  certainty,  the  introduce 
Cion  of  the  word  '^  certain  "  is  of  no  avail  (/).     Thus  a  declaration  in  debt 
forasam  of  money  forfeited  *"  by  virtue  of  a  certain  by-law,"  or  "  for  money  f  *271  ] 
dtte  on  a  certain  bond,"  without  stating  it,  is  insufficient  (g).     So  where  the 
declaration  stated  that  in  consideration  that  the  plaintiff  had  sold  to  the  defen- 
dant a  **  certain  "  horse  of  the  plaintiff,  at  and  for  **  a  certain  quantity  of  cer- 
tain oil,"  to  be  delivered  within  a  "  certain  time,"  which  had  elapsed,  though  it 
was  hc^den  that  the  declaration  was  good  after  verdict,  it  was  considered  that 
it  could  not  have  been  supported  on  demurrer  {k).     And  a  justification  in^ea- 
pass,   *^  by  virtue  of  a  certain  writ,"  &c.  but  not  setting  it  forth,  is  insuffi- 
cient (t)  (626).     So  the  words  "  duly,"  "  lawfully,"  "  sufficient,"  &c.   without 
showing  the  matter  of  fact  with  convenient  certainty,  are  seldom  of  avail  in  plead- 

(y)  Bac.  Ab.  Pleas,  B.  5  ;     1    Keb.  625  ;  Ding.  61  ;  ante^  258,  as  to   pleadings  a  caf- 

Plowd.  85  ;  ted  vide  2  Saund.  379.  torn  or  right  at  '* reasonable  times,  flic.'* 

(z)  Bac  Ab.  Pleas,  B.  5.  (c)  3  Bulslr.  31 ;  Carth.  HO. 

(a)  2  Saund.  379.  {d)   1  B.  &  P.  640  ;  8  T.  R.  459  ;  S  Barr. 

(6)  1  T.  R.  753,  per  Buller,  J.,  2  Saund.  772;  Stephen,  2d  ed.  402. 

411,  A.  4;  I  Id.  116,    117,  n.  I  ;    Bac  Ab.  («)  Vide  Index,  ** Certainty.'* 

Pleas,  I.  3.  B.  5  ;  Com.  Dig.  Pleader,  C.  42,  (/)  13  East,  102.    As  to  the  word  "  rea> 

E.  86  ;    1  B.  &  P.  640 ;  Co.  Lit.  303  b,  304  ;  sonable,"  3  Bing.  61,  67. 

Supiien,  2d  cd.  400.     "  No  greater  particu-  (g)  I  B.  &  P.  99,   102  j    see  8  B.  &  P. 

iarity  is  required   than   the  nature  of  the  120;  13  East,  116. 

thing  pleaded  -will    conveniently    admit"  (A)  2  B.  &  P.  265. 

Sui%en,  2d  ed.  411:      Vide  the  instances  (»}  1  Saund.  298,  note  1. 
there  put  in  illustration  of  this  rule  ;  and  3 

(525)  Vide  Hughes  v.  Smith  and  Miller,  5  Johns.  Rep.  173.  So,  in  declaring  on  a  pel* 
icy  c€  insurance  on  specified  goods,  it  is  sufficient  to  aver  that  divers  goods  were  put  on. 
board.    De  Syntens  o.  Johnston,  2  New  Rep.  77. 

(586)  Sed  Tide  Ben  net  v.  The  Executors  of  Pixley,  7  Johns.  Rep.  249. 
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II.  MODE    ing  {k)  (527).     So  a  plea  justifying  an  imprisonment,  on  the  ground  ofa  sux)* 
iN«  rACTt.  picioi^  of  felony*  should  state  the  grounds  of  suspicion,  and  the  averment,  that 
— -      the  plaintiff*'  suspiciously  "  did  such  an  act,  is  not  sufHcient  (/).     But  in  some 
tnintf^Z  cases  the  statement  that  the  defendant  •'  unlawfully  "  or  "  unjustly,"  &c.  did 
quirwl.    .  the  wrong  complained  of,  without  showing  the  particular  acts,*  may  be  suffi- 
cient to  designate  that  to  be  a  crime  or  injury,  which  might  otherwise  stand 
indifferent ;  as  in  an  action  on  the  case  for  unlawfully  procuring  a  wife  to 
leave  her  husband  (m).     The  want  of  certainty  (n),  and  an  ambiguous  expres- 
sion in  a  declaration  (o),  are  cured  by  verdict. 

To  these  rules  affecting  the  mode  of  stating  facts,  may  be  added  the  follow- 
ing, which  are  ably  collected  and  observed  upon  by  Mr.  Serjeant  Stephen,  in 
.  his  valuable  work  on  Pleading  (p) ;  viz. :  that  pleadings  must  not  be  insensi- 
f  *272  ]  ble(g)or  repugnant  (r) ;  nor  ambiguous  or  doubtful  in  meaning  («)  ;  *nor 
argumentative  (t) ;  nor  in  the  alternative.  However,  the  recent  pleading  rules 
of  Hil.  T.  4  W.  4,  reg.  I.  permit  in  one  case  an  altemative  allegation,  as  that 
several  named  persons,  **  or  some  or  one  of  them  were^  or  wa«,"  interested  in  the 
property  insured  by  a  policy  of  insurance,  which  exception  was  introduced  in 
order  to  avoid  several  counts  varying  the  statement  of  the  interest  in  the  sub- 
ject insured  (ti).  The  other  rules  are,  that  pleadings  must  not  be  hypotheti- 
cal (r) ;  nor  by  way  of  recital,  but  positive  (x),  and  that  things  should  be  stated 
according  to  their  legal  tffect  or  operation  (y).  These  rules,  indeed,  will  be 
more  fully  considered  hereaAer  in  those  parts  of  the  work  which  treat  of  the 
qualities  of  declarations  and  the  other  parts  of  pleadings  in  particular. 

(k)  9  Co.  25  a  ;  1  Burr.  540 ;  Dougl.  79 ;  plaintiff    never   bad     any  goods    is    bad. 

7  B.  fl(  C.  468  ;  8  Id,  124.    In  an  action  on  Doct.  pi.  41  ;  Dyer,  43  a.     Other  inscanceSy 

ft  bond  conditioned  to  perform  an  award  to  Stephen,  426,  2d  ed. ;   10  East,  205. 

be  made  under  the   hands  of  referees,  an-  (u)  Reg.  Qcn.  Hi].  Term,  4  W.  4,  Plead- 

ftverment  that    they    *'duly     made    iheir  ings  in  Particular  Actions,  reg.  I. 

award,"  is  not  sufficient.     £verard  v.  Pater-  (a)  1  B.  &  P.  413 ;  3  M.  &  S.  114 ;  Stepb. 

son,  6  Taunt.  645  ;    2    Marsh.   304,  S.  C. ;  430,  2d  ed.     If  "  any**  is  bad  on  special  dcs- 

Bea  16  East,  39  ;  7  B.  &  C.  800.  murrer,  Gould  v.   Lashbury,  4  Tyr.  863. 

(0  4  Taunt.  34;  2  Bing.  123 ;  Staph.  2d  Therefore  a  plea  to  assumpsit  for  goods  sold 

ed.  386,  387.  and  deliTered  and  on  an  aceount  stated,  that 

<fn)  Willes,  577.  the  defendant  was    discharged     from    the 

ffi^  2  B.  &  P.  265 ;  3  Bing.  61.  causes  of  action  in  the  declaration  mention-' 

(o)  i  B.  &.  C.  297 ;  Cowp.  825.  ed,  if  any  such  there  were,  was  held  bad  on 

(p)  Isted. '378to   392;    2d  ed.  420   to  special  demurrer,  as  hypothettcally  pleaded, 

434.  and  as  not  directly  confessing  and  avoiding 

(q)  Com.  Dig.  Pleader,  C.  23 ;    1  Salk.  the  alleged  causes  of  action,  id,  ibid. 

324;    Vin.  Ab.  Nonsense,  A.  pi.   3;    see,  (x)  Bac.   Ab.  Pleas,  &c.  (B.) ;    4  Steph. 

however,  ante,  263.  Ist  ed.  388 ;  itd  ed.  431.     Mr.  Serjeant  Ste- 

(r)  See  ante,  264.  phen  states,  as  instances  of  this  rule,  that  it 

(«)  Co.  Lit.  303  b;  Yelv.  36  ;  2  H.  Bl.  is  had  in  trespass  to  charge  that  '*  whereas" 

530  ;  5  M.  &  Sel.  38  ;   I  Bar.  &  Cress.  297 ;  the  defendant  assauUed,  &c. :  and  that  in  a 

^  Id,  192;  and  also  examine,  Stephen,  2d  plea,  in  stating  a  grant  by  deed,  it   should 

ediL  421.    Thus  in  trespass,  a  plea  that  the  not  be  stated  that  ''it  was  witnessed*'  by 

close  was  defendant's  freehold,  not  stating  the  deed  that  the  party  granted. 

"at  the  time  of  the  trespass,"  is  bad.   Com.  (y)  Bac.  Ab.   Picas,  &c.  1,  7  ;  Com.  Dig. 

Dig.  Pleader,  E.  5.  Pleader,  C.  37 ;  2  Saund.  97   b,  n.  2 ;   I  Id. 

(t)  Bac.  Ab.   Pleas,  &c.  I.  5  ;  Com.   Dig.  235  b.  note  9  ;  3  B.  &  A.  66  ;  Sieph.  1st  cd. 

(E.  3);    Co.  Lit.   303  a ;  5   B.  &   A.  215.  339;  2d  cd.  432. 

In  trespass  de  bonis  asportniis  a  plea  that 


^  (527)  So,  in  false  imprisonment,  the  defendant  n*  tempted  to  justify  the  arrest  on  a  sus- 
picion of  forgery,  and  stated  in  his  plea  that  the  plaintiff  was  suspiciously  possessed  of  a 
note,  and  disposed  of  it  in  a  suspicious  manner,  and  in  a  suspicious  manner  left  England 
and  went  to  Scotland :  the  plea  was  held  too  general,  and  that  the  causes  of  suspicion 
ought  to  have  been  set  forth  in  certainty.  Mure  v.  Kiiye,  4  Taunt.  31.  See  also  Van 
Ness  V,  Hamilton  etal.,  19  Johns.  Rep.  349. 
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III.  THE  RULES  OP  CONSTRUING  PLEADINGS. 

It  18  a  maxim  in  pleading,  that  every  thing  shall  be  taken  most  strongly  m.  ftVLStf 
against  the  party  pleading  (z),  or  rather,  that  if  the  meaning  of  the  words  be    **,' ru"-' 
equivocal,  and  two  meanings  present  themselves,  that  construction  shall  be       tioh. 
adopted  which  is  most  unfavorable  to  the  party  pleading  (a) ;  because  it  is  to 
be  presumed  that  every  person  states  his  case  as  favorably  to  himself  as  pos- 
sible (6) (528).     But  in  applying  tnis  maxim,  the  other  rules  must  be  kept  in 
view,  and  particularly  those  relating  to  the  degree  of  certainty  or  precision  re- 
quired in  pleading  (c).     The  maxim  must  be  received  with  this  qualification, 
that  the  language  of  the  pleading  is  to  have  a  reasonable  intendment  and  con- 
struction (d)(529) ;  and  where  an  expression  is  capable  *of  different  mean-  [  *27Z  ] 
ings,  that  shall  be  taken  which  will  support  the  declaration,  &c.  and   not  the 
other,  which  would  defeat  it  (e).     Thus,  in  debt  on  bond,  conditioned  to  pro- 
cure J.  S.  to  surrender  a  copyhold  "  to  the  use  of  the  plaintiff,"  a  plea  that  J. 
S.  sarrendered  and  released  the  copyhold  to  the  plaintiff  in  full  Court,  and  that 
fhe  plaintiff  accepted  it,  without  alleging  that  the  surrender  was  *^  to  the  plain- 
tiff's use,''  is  sufficient ;  for  this  shall  be   intended  (/)<     So  in  defit  on  bond, 
conditioned  that  the  plaintiff  shall  enjoy  certain  land,  &c.  a  plea,  that  ^*  alter 
the  making  of  the  bond,  until  the  day  of  exhibiting  the   bill,"  the  plaintiff  did 
eojoif  is  good,  though  it  be  not  alleged  that  contijtuaUy  during  that  time  he 
enjoyed;  for  this  is  intended  (g). 

But  the  matter  m'ust  be  capable  of  different  meanings ;  for  the  Court  cannot, 
in  order  to  support  the  proceeding,  in  which  the  particular  term  occurs,  arbi- 
trarily give  it  a  meaning  against  which  the  use,  habits,  and  understanding  of 
mankind  would  plainly  revolt  (530).  But  if  it  be  clearhj  capable  of  different 
meanings,  it  does  not  appear  to  clash  with  any  rule  of  construction,  applied 
even  to  criminal  proceedings,  to  construe  it  in  that  sense,  in  which  the  party 
framing  the  charge  must  be  understood  to  have  used  it,  if  he  intended  that  his 

(s)  1  Saund.  S59,  note  8 ;  2  B.  &  P.  155  ;        (d)  Com.  Dig.  Pleader,  C.   25 ;  1   Lev. 

Co.  Lit.  303  b  ;  Yelv.  36  ;  2  Hen.  Bla.  530 ;  190  ;  per  Lord  Ellenborough,  5  East,  259, 

5  SA.  &  S.  38,  40 ;  Stephen  1st  ed   379 ;  2d  260  ;  lit  Id,  263. 
edit.  421  ;  and  coses  there  collected.  (e)  4  Taunt.  492 ;    1  Salk.  325  ;  5  East, 

(a)  Per  Buller,  J.,  2  Hen.  Bla.  5iO;  6  B.  244,  257  ;  12  East,  270.     As  to  the  effect  of 

JtC.  302;  Sieph.  2d  edit.  421.     In:itances  **  pradictus^^  and   "  tc/eni,"  and  cunsiruciion 

of  this  in  a  plea,  id,  and  post,  .  of  them,  see  1 1  East,  513.    So  in  the  case  of 

(6)  Co.   Lit.   303  b.    Per  Parke,  B.,   in  a  deed,  exposition  shall  be  made  of  it  so  as 

Pear^e  v.  Champneys,  3  Dow).  276.    The  to  support  rather  than   annul   the  transac- 

same   rule   holds  in  construing  deeds,  &c. ;  tion  ;  ui  res  magis  valeat  quam  pereat;  Shep. 

Plnit  on  Gov.  141.  Touch.  166  ;  3  Aik    136. 

(c)  w9n/«,  267  ;  as  to  rule  of  reddendo  sin-        (/)  Cro.  Car.  G. 
gida  singulis,  see  2  Campb.  139.  (^)  Id.  195 ;  Sieph.  2d  edit.  423. 


(628)  Fuller  v.  Hampton,  5  Conn.  R.  422,  423  . 

f529)  Vida  Hastings  v.  Wood  and  Curtis,  13  Johns.  Rep.  482. 

(530)  And  this  is  the  rule  in  regard  to  actions  for  words,  either  spoken  or  written,  that 
the  court  is  to  understand  them  according  to  their  ordinary  ac^ptaiion  among  mankind. 
Backus  0.  Richardson,  5  Johns.  Rep.  584.  Woolmoth  v.  Meadows,  5  Cast's  Rep.  463. 
Roberts  v.  Camden,  9  East's  Rep.  93.  Respublica  v.  De  Lohgchamps,  I  Dall.  114.  Rue 
V.  Mitchell,  2  Dall.  59,  Brown  v.  Lamberion,  2  Binn.  37.  Peilon  r.  Ward,  3  Caines* 
Rep.  76.  t  ^^  ^^  subject  very  fully  discussed,  Walton  v.  Singleton,  7  Serg.  &  Rawle, 
449.  {  But  still  the  meaning  of  the  words  must  be  unequirocal.  Harrison  v.  Stratton,  4 
Esp.  Rep.  318. 
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III.  RVLBs  charge  should  be  consistent  with  itself  (^).  Every  indtctnient«  &c.  ought  to 
^TRuc^*  contain  a  complete  description  of  such  facts  and  circumstances  as  constitute 
TioN.  the  crime,  &c.  without  inconsistency  or  repugnancy  ;  but,  except  in  partic- 
ular cases  where  precise  technical  expressions  are  required  to  be  used,  there 
is  no  rule  that  other  words  shall  be  employed  than  such  as  are  in  ordinaty  use, 
or  that  in  indictments  or  other  pleadings  a  difierent  sense  is  to  be  put  upon 
them  than  what  they  bear  in  ordinary  acceptation.  And  if,  where  the  sense 
may  be  ambiguous,  it  is  sufficiently  marked  by  the  context,  or  other  means,  io 
what  sense  they  are  intended  to  be  used,  no  objection  can  be  made  on  the  ground 
of  repugnancy^  which  only  exists  where  a  sense  is  annexed  to  words  which  i» 

£  «274  ]  either  absolutely  inconsistent  therewith,  or  being  apparently  ^so,  is  not  accom- 
panied by  any  thing  to  explain  or  define  them.  If  the  sense  be  clear,  nice  ex- 
ceptions ought  not  to  be  regarded  (t).  It  is  also  a  rule  relating  to  the  mode 
of  stating  facts,  and  the  form  of  the  pleading  on  either  side,  that  the  Court  are 
ex  officio  bound  af\er  verdict  to  give  such  judgment  as  appears  upon  the  whoh 
record  to  be  proper,  without  regard  to  the  issues  found  or  confessed,  or  to  any 
imperfection  in  the  prayer  of  judgment  on  either  side  (A;) (531) ;  and  on  the 
same  ground  we  shall  hereafter  see,  that  when  there  is  a  demurrer  to  a  pleai 
replication,  &c.  if  the  prior  pleading  be  defective  in  substance,  judgment  will 
be  given  against  the  party  pleading  it  After  verdict,  an  expu)Ssion  must  be 
.  construed  in  such  sense  as  would  sustain  the  verdict  (/) :  and  although  in  gen- 
eral in  pleading,  an  equivocal  expression  is  to  be  construed  against  the  party 
using  it,  yet  where  the  opposite  party  has  pleaded  over^  that  is  an  admission 
that  the  expression  is  to  be  taken  in  that  sense  which  will  support  the  previous 
pleading  (m).  These  rules  will  be  fully  explained  hereafter.  Words  of  refer- 
ence, as  *'/&ere"  and  **  «atd"  in  an  indictment,  will  not  be  referred  to  the  last 
antecedent  where  the  sense  requires  that  they  should  be  referred  to  some  prior 
antecedent  (n). 


IV.   THE   DIVISION    OP    PLEADINGS. 

lY.  The  parts  of  pleading  have  been  considered  as  arrangeable  under  two  heads ; 

DIVISION  firsti  the  regular,  being  those  which  occur  in  the  ordinary  course  of  a  suit ;  and 
iNGs.     secondly^  the  irregular,  or  collateral,  being  those  which  are  occasioned  by  mis- 
takes in  the  pleadings  on  either  side  (o). 

The  regular  parts  are,  1st.  The  declaration  or  count. — 2dly.  The  plea^ 
which  is  either  to  the  jurisdiction  of  the  court ;  or  in  suspension  of  the  action, 
as  in  the  case  of  parol  demurrer  ;  or  in  abatement ;  or  in  bar  of  the  action ; 

(A)  Per  Lord  Elienborough,  C  J.,  5  Ea^t,  (I)   1  B.  &  C.  297  ;  Cowp.  825 ;  6  B.  &  C. 

257.    See  id,  463.  302,  303. 

(i)  Per  Lord  Ellcnborough,  C.  J.,  5  East,  (m)  Wright  v.  The  King,  3  NeT.  &  M«n- 

859, 260  ;  2  East,  33.  892. 

{k)  4  East,  502 ;  5  Id,  270,  271 ;    10  Id.  (n)  6  B.  &  C.  295. 

87.  (o)  Vin.  Ab.  Picas,  &c  C. ; .  Bac  Ah. 

Pleas,  &c  A. 

(531)  Vide  Havens  v.  Bush,  2  Johns.  Rep.  397.  King  v.  Harrisoa,  15  East's  Kep.  614, 
615. 
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or  in  replevin,  an  avowry  or  cognizance. — 3dly.  The  repliceUion ;  and  in  case        !▼• 
of  an  evasive  plea,  a  tieto  oisignment;  or  in  replevin,  the  plea  'in  bar  to  the  or' plead- 
avowry  or  cognizance. — 4thly.  The  rejoinder ;  or  in  replevin,  the  replication      ings. 
to  the  plea  in  bar. — 5thly.  The  nLrrejainder^  being  in  replevin  the  rejoin- 
der.—Gthly.  The  rebutter, — Tthly.  The  surrebutter. — And  8thly,  Pleas  puis 
darrein  continuance,  where  the  matter  of  defence  arises  pending  the  suit. 

♦The  irregular  or  collateral  parts  of  pleading  are  stated  to  be  (p),  1st.  De*  r*2761 
murrers  to  any  part  of  the  pleadings  above-mentioned. — 2dly.  Demurrers  to 
mdence  given  at  trials. — 3dly.  Bills  of  Exceptions. — 4thly.  Pleas  in  sdrt 
facias, — And  5thly.  Pleas  in  error.  The  particular  nature  of  each  of  these 
parts  of  pleading,  together  with  the  claim  of  conusance^  demand  of  oyer,  and 
imparlanceSf  &c.  will  be  considered  in  the  following  chapters. 

(p)  Vin.  Ab.  Pleas,  &c.  C. 


[  *273  ] 


♦CHAPTER  IV. 


0£  the  Dtclaraiion  (a). 


I.    DEFINITION    AND    DIVISION    OF    SUBJECT. 
II.    THE    RECENT   REGULATIONS    AFFECTING    THE    FORM    OF    DECLARATIONS. 
III.    THE    GENERAL   REQUISITES    AND    (QUALITIES    OF    DECLARATIONS. 
IV.    THE    FORMS  AND  PARTICULAR  PARTS  AND  REi^UISITES  OF  DECLARATIONS. 


I.  TUE  DEFINITION  AND  DIVISION  OF  THE  SUBJECT. 

I.  DCFiNi-  ^  DECLARATION  is  a  Specification  in  a  methodical  and  legal  form  of  the  cir- 
TioN  AND   cumstances  which  constitute  the  plaintifTs  cause  of  aclion  (6),  which  necessa- 
OF  iUB-     ^^h  consists  of  the  statement  of  a  legal  right,  or  in  other  words  a  right  recog- 
JBCT.       nized  in  Courts  of  Law,  and  not  merely  in  a  Court  of  £quity,  and  of  an  ifi- 
jury  to  such  right  remediable  at  law  by  action  as  distinguished  from  the  reme- 
dy by  Bill  in  £quity.     A  declaration  may  conveniently  be  examined  with  ref- 
ence  to  Secondly,  the  Recent  Alterations,  which  must  be  observed  in  practice  in 
addition  to  or  as  variations  from  the  previously  established  forms  ;  ThiriUy  to 
those  General  Requisites  and  Qualities  which  govern  the  whole  declaration  in 
general,  and  Fourthly  to  the  Forms  and  Parts,  and  particular  Requisites,  as 
well  in  Assumpsit,  Debt,  Covenant  and  Detinue,  as  in  Case,  Trover,  Rephvin^ 
Trespass  and  Ejectment. 


r*2771        *"'  *^^^^  RECENT  ALTERATIONS    AFFECTING  DECLARATIONS  IN 
'-  ^  GENERAL. 

%,  The  re-      Before  the  uniformity  of  process  act,  2  W.  4,  c.  39,  there  were  very  nu- 

ations   af-  merous  and  perplexing  modes  of  commencing  personal  actionSf  viz.  by  orig" 

fecting        {nal  writ  issued  out  of  Chancery  and  returnable  in  the  Courts   of  King's 

lions  in      Bench  or  Common  Pleas,  (but  not  in  the  Court  of  Exchequer) ;  by  bill  of 

general.       Middlesex  or  latitat,  issued  out  of  and  returnable  in  K.  B.  by  writ  of  capias 

quare  clausum  f regit,  issued  out  of  and  returnable  in  the  Court  of  Common 

Pleas,  and  by  quo  minus  or  venire,  issued  out  of  and  returnable  in  the  Court 

of  Exchequer ;  and  numerous  other  writa  in  each  of  those  Courts  by  or  against 

attomies  or  officers  of  the  court  and  other  persons.     By  one  or  other  of  these 

(o)  As  to  the  proper  instruciioHt  for  decla-  429  to  497. 

rations,  and  the  time  when  the  plaintiff  may  (fr)  Co.  Lit.  17  a,  303  a  ;  Bac.  Ab.  Pleas, 

or  must  declare,  and  other  praetieal  points,  B. ;    Com.  Dig,   Pleader,   C.  7  ;    Heatb*a 

see  fully  Cbilty's  General  Practice,  toI.  iii.  Maxims,  1,  S. 
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procesSf  the  defe&dant  was  always  actually  or  supposed  to  be  brought  into  »•  modbi 

or    STAT- 
ING WACT9, 


Court  to  answer  the  plaintifi*,  and  after  appearance,  the  plaintiff  declared,  and         "^^t- 


the  commencement  of  the  declaration  used  to  state  how  or  by  what  process  the 
defendant  had  then  been  brought  into  Court,  and  consequently  the  commence- 
ments of  declarations  were  infinitely  various.  The  original  writ  and  capiae 
thereon  in  assumpsit,  case  and  trespass  used  to  state  the  cause  of  action  as 
fully  as  the  declaration,  with  the  exception  of  time  and  quantity,  and  therefore 
formerly  special  pleaders  used  to  frame  the  special  original  writ  as  requiring  as 
much  skill  in  pleading  as  the  declaration  itself.  And  except  in  debt  and  in  a 
few  other  actions,  the  declaration  used  afterwards  to  recite  the  writ  verbatim^ 
and  repeat  it  in  the  count  with  time  and  enumeration  of  all  circumstances,  un« 
til  at  length  one  of  the  first  of  the  very  recent  improvements  (c)  ordered  that  a 
declaration  in  trespass  or  ejectment,  on  a  supposed  original  writ,  should  no 
longer  recite  the  writ  or  supposed  writ,  but  should  merely  in  the  commence- 
ment state  that  the  defendant  was  attached  to  answer  the  plaintiff  **  in  a  plea  of 
trespass"  or  a  ^^  plea  of  trespass  and  ejectment,"  and  thereupon  the  plaintiff 
by  Y.  Z.  his  attorney,  complains,  &c.  setting  out  the  declaration ;  and  this 
more  concise  form  is  still  to  be  observed  in  a  declaration  in  ejectment  on  a 
supposed  original  in  E.  B.  and  C.  P.,  although  in  peraoncU  actions,  as  the 
use  of  an  original  writ  was  abolished  by  2  W.  4,  c.  39,  this  last  rule  has  now 
become  of  no  use  though  it  still  applies  in  ejectment* 

At  length  the  above  statute,  2  W.  4,  c.  39,  having  abolished  the  use  of  an 
ongjinal  writ  and  of  all  the  other  mesne  process  in  personal  actions^  and  substi- 
tuted several  other  prescribed  forms  of  writs  in  personal  actions,  printed  in  the 
schedule  to  the  act,  viz.  the  writ  of  summons,  writ  of  distringas,  writ  of  capias, 
writ  of  detainer,  and  writ  of  summons  against  an  M.  P.  when  a  trader  (d),  it 
became  desirable  that  the  judges  should,  for  the  sake  of  uniformity,  prescribe 
new  forma  of  commencing  a  declaration  according  to  the  particular  writ  that 
had  been  issued,  and  accordingly  we  find  such  forms  prescribed  by  Reg.  6en*  R^.  Gen* 
Mich.  Term,  3  W.  4,  reg.  15,  which  orders,  "  that  nYery  declaration  shall  in  ^^4^'^\J 
future  be  entitled  in  the  proper  Court  and  of  the  day  of  the  month  and  year  in  Tute  of 
^Meh  it  is  filed  or  delivered,  and  shall  commence  as  follows.  £*^^^  ^^ 

^Declaration  after  Summons,  [  *278  ] 

lVenue].—A.  A,  by  E.  F.,  his  attorney,  [or^  m  his  own  proper  person],  PrMciib^d 
complains  of  C.  D.,  who  has  been  summoned  to  answer  the  said  .d.  JB.,  &c.     ^:nmenee» 


Declaration  after  Arrest^  where  the  Party  is  not  in  Custody. 
[Venue].—  A.  B.,  by  E.  F.,  his  attorney  ^or^  in  his  own  proper  person], 
eomplains  of  C.  JD.,  who  has  been  arrested  at  the  suit  of  the  said  A.  JB.,  &c. 

Declaralion  where  the  Party  is  in  Custody. 
lVemie^.—Ji.  A,  by  E.  F.,  hb  attorney,  [or,  in  his  own  proper  person], 
eomplaioa  of  C.  D.  being  detained  at  the  suit  of  J.  A.  in  the  custody  of  the 

(c)  Reg.  Sen.  Hil.  Term,  t  W.  4,  reg.  4.  and  privileged  persons,  excepting  when  sued 

(OS  The  stotate  piovidM  that  the  writ  of  as  an  M.  P.  being  a  trader,  against  whom 

swMMiM  aball  now  U  issued  as  well  against  the  writ  varies  in  a  small  respect. 

etdmary  persons  as  against  attorDise^oOcecs       (e)  8m  the  forms  foUy,  pest^  vol.  fi. 

ei  tlM  (Han.  eorporatioBS,  or  baadrsders, 

ToL.  1.  n 


mtnte  (•)« 
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If.  HOBKs  Sheriff,  [or,  the  Marahal  of  the  MarshaUea  of  the  Court  of  JCng'a  Btnehf  or 
Z'Zll.  Ai^y^^rden  or  the  FUet] 

Declaration  after  the  Arrest  of  one  or  more  Defendant  or  DefendcmU^  and 
where  one  or  more  other  Defendant  or  Defendants  shaU  have  been  served 
only^  and  not  arrested* 

[Venue,] — A.  B.^hy  E.  jF.,  his  attorney,  [or,  in  his  own  proper  person], 
complains  of  C  D.,  who  has  been  arrested  at  the  suit  of  the  said  A.  B., 
[or,  *'*  being  detained  at  the  suit  of  the  said  A.  £.,  ^c,"  m  before"]^  and  of  €r. 
H.f  who  has  been  served  with  a  writ  of  capias  to  answer  the  said  Jl.  £.,  &c. 
The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  4,  promulgated  inconsequence  of  the 
enactment  in  3  &  4  W.  4.  c.  42,  sect.  16,  prescribes  a  particular  form  of 
commencing  a  declaration  in  a  second  agtion  aHer  a  plea  in  abatement  of  non- 
joinder in  a  prior  action. 
Prescribed      From  the  succinct  form  of  conclusion  of  a  declaration  prescribed  by  Reg* 
ecndusum  Qen,  Trin.  T.  1  W.  4,  it  seems  that  in  all  personal  actions  the  form  should  be 
don?^  ^^'  ^^^f  ^^  without  adding  any  supposed  pledges,  and  the  addition  of  which  is 
expressly  prohibited  by  Reg.  Gen.  Hil.  T.  4  W.  4. 

"  To  the  plaintiff's  damage  of  £ ,  and  thereupon  he  brings  suit,  &c." 

If  the  action  be  at  the  suit  of  assignees  or  executors,  &c.,  then  say  to  the 
plaintiff's  damage  "  as  assignees,"  or  as  executors  as  aforesaid.     And  in  an 
action  qui  tarn  omit  all  statement  of  damage. 
Venue  in        The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  8,  orders  that  the  name  of  a  County 
iiiar|;in  but  g\^^\[  ^q  ^]\  cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be  taken 
body.         to  be  the  venue  intended  by  the  plaintiff,  and  that  no  venue  shall  be  stated  in 
the  body  of  the  declaration  or  in  any  subsequent  pleadings,  provided  that  in 
cases  where  local  description  is  now  required  the  same  shall  be  given ;  and  a 
Name  or    subsequent  part  of  the  rules  of  Hil.  T.  4  W.  4,  requires  that  in  actions  of  tres- 
tresMuss  ^^  ^^^^  quare  clausum  fregit,  the  close  or  place  in  which,  &c.,  must  be  designated 
qaareclau-  in  the  declaration  by  name  or  abuttals,  or  other  description,  in  failure  whereof 
sum  fregit.  ^^  defendant  may  demur  specially. 

Cwidft*         In  order  to  render  pleadings  in  actions  of  assumpsit,  or  debt  on  bills  of 

**"'  f"rmi  ^^^^^^'^g®*  inland  or  foreign,  and  promissory  notes,  and  for  common  money 

prescribed  demands,  more  concise,  Reg.  Gen.   Trin.  Term,  1  W.  4,  prescribes  certain 

•^"^^  forms  of  such  declaration,  and  punishes  the  plaintiff's  attorney  with  the  loss 

tended  to  ef  costs  in  case  the  declaration  exceed  the  prescribed  length  {d).    These 

all  eases,    rules,  introduced  by  Lord  Tenterden,  were  intended  not  merely  to  be  observed 

and  adopted  in  the  particular  cases  strictly  within  the  terms  of  the  rule,  but  to 

encourage  similar  conciseness  in  all  other  cases.    It  is  to  be  observed,  that 

the  word  said,  before  plaintiff  or  defendant,  is  to  be  omitted,  and  only  the 

word  "promwcd"  is  to  be  used  instead  of  "  undertook  and  then  and  there 

faithfully  promised ;"  "  requesP^  instead  of  «•  special  instance  and  request,** 

and  numerous  other  concise  expressions,  instead  of  a  superfluity  of  words, 

which  especially  when  oflen  repeated,  when  there  were  numerous  counts,  cod- 

fliderably  augmented  the  aggregate  length  of  the  declaration,  and  afterwards 

the  issue  and  nisi  prius  record.    Thie  rule  has  introduced  a  practice  of 


(d)  See  the  role  and  (osmB,  poil^  vol  iL 
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coBCiflenetBy  which  it  was  intended  should  be  extended  es  much  as  possi-  n.  modu 

bJe.  Of  STAT- 

To  put  an  end  to  the  vexatious  practice  of  incumberiDg  every  declaration  «  ^ 
wiih  immerous  varying  counts  for  the  satne^cattse  of  aciionj  the  3  &  4  W.  4,  count*  on 
e.  42,  sect.  23,  gives  the  judge  power,  pending  a  trial,  to  amend  a  single  ^°^®<^u^ 
count  in  cases  of  variance,  provided  the  opponent  will  not  thereby  be  preju-  prohibited, 
diced  in  his  defence ;  and  as  it  was  considered  that  thereby  the  necessity  for  ^^^  '^^ral 
second  counts  was  removed,  Ihe  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  6,  prohibits  permitted. 
the  use  of  more  than  one  count^  upon  each  cause  of  action,  (though  several 
breaches  are  permitted),  and  renders  it  compulsory  on  a  judge  on  summons  to 
strike  out  any  such  second  count,  and  compel  tbe  plaintiflT,  and  ultimately  his 
attorney,  to  pay  the  extra  costs,  and  certain  other  consequences  are  declared 
to  attach  on  a  violation  of  this  rule.    . 

This  is  an  outline  of  the  principal  modem  improvements  as  they  aflect 
d/telarations ;  each,  with  its  operation,  will  be  particularly  pointed  out  when 
we  consider  the  parts  and  particular  requisites  of  declarations.  The  s^stancs 
of  a  declaration,  it  will  be  observed,  is  scarcely  in  any  respect  affected,  and 
hence  in  ^neral  the  ancient  forms  and  the  long  established  rules  will  still  ap- 
ply, though  every  pleader  must  at  the  same  time  take  care  to  conform  to  the 
new  regulations.  And  since  the  uniformity  of  process  act,  it  would  be  unteck* 
Mcol  in  a  declaration  in  scire  faciM  or  other  pleading  to  state  that  an  action 
had  been  commenced  by  billf  and  would  subject  the  declaration  to  a  special 
demurrer,  though  aided  by  pleading  over,  or  by  a  general  demurrer  (e)(532). 


♦III.  THE  GENERAL  REGtUISITES  OR  CtUALITIES.  [^^279  ] 

The  eeneral  requisites  or  qualities  of  a  declaration  are,  1st,  that  it  corres-    '"•  ^"" 
pond  with  the  process  (/),  and  in  baUable  actions,  with  the  affidavit  to  hold  to     re^vi- 
bail ;  2dly,  that  it  contain  a  statement  of  all  the  facts  necessary  in  point  of  aiTxa,  &c. 
law  to  sustain  the  action,  and  no  more  (g) ;  and,  3dly,  that  these  circumstan- 
ces be  set  forth  with  certainty  and  truth  (h).     The  pleader,  before  he  com- 
mences drawing  a  declaration,  should  have  before  him  a  copy  of  the  writ  and 
affidavit  to  hold  to  bail,  and  very  full  instructions  as  to  the  facts  of  the 
case,  as  they  can  be  assuredly  proved  by  evidence  already  carefully  ascer- 
tained. 

Regularly  the  declaration  should  correspond  with  the  process  (633) ;  but  1st.  Should 

correspoDd 

(e)  Darling  v.   Gurney,  2  Crom.  &  M.  is  aided  by  pleading  oyer  j    contra,  «  Dowl.  ^^^    V^^ 

«S ;  «  Dowl.  235 ;  Peacock  «.  Day,  3  Dowl.  lOl .                                                                       cess. 

S9I.     Bat  the  same  cases  established  that  (/)  Com.  Di^.  Pleader,  C.  13. 

this  objection  is  not  a  ground  of  general  de-  (g)  Co.  Lit.  303  a  j  Plowd.  S4,  122. 

moirer,  or  anrest  of  judgment,  or  error,  and  (h)  Id,  ibid. 

(532)  Vide  Reid  v.  Lord,  3  Johns.  Rep.  1 18. 

As  to  Ibe  form  of  the  original  writ  in  aasumpsit  against  a  corporation,  see  Lynch  v.  The 
MsdiaDie^  Bank,  13  Johns.  Rep.  127. 

(533)  8«e  Qratz  s.  Phillips  et  al,  1   Binn.  588.    Jennings  v.  Coz,  ibid.    Dilman  v. 
Sbults,  6  Serg.  &  Rawle,  95. 
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ni.  TBB    as  according  to  the  present  practice  of  the  Courts,  oyer  of  the  writ  cannot  be 
*REftui**^  craved,  a  variance  between  the  writ  and  declaration  cannot  in  any  case  be 
BITES,  &&  pleaded  in  abatement  (634)  or  otherwise ;  and  as  there  are  several  instances 
1   "should  ^^  which  the  Court  will  not  set  aside  the  proceedings  on  account  of  a  variance 
correspond  between  the  writ  and  declaration  (t)f  many  of  the  older  decisions  are  no 
with  pro-  longef  applicable  in  practice  (536).     Formerly  in  the   King's  Benchy  when 
the  proceedings  were  by  special  original,  we  have  seen  that  the  venue  must 
be  laid  in  the  declaration  in  the  county  into  which  the  original  was  issued,  or 
in  bailable  cases  the  bail  were  discharged  {k) ;  but  in  the  Common  Pleas  and 
in  the  King's  Bench,  if  the  proceedings  are  by  bill,  the  bail  were  not  dis. 
charged  by  such  variance  (/) ;  and  where  an  outlawry  had  been  reversed,  the 
plaintiff  might  in  C.  P.  declare  in  any  county  (m).     And  at  length  Reg*  Gen. 
Hil.  T.  2  W.  4,  reg.  40,  ordered  that  a  declaration  laying  the  venue  in  a 
different  county  from  that  mentioned  in  the  process,  should  not  be  deemed  a 
waiver  of  the  bail  (n).     Since  the  2  W.  4,  c.  39,  abolishing  proceedings  by 
la  what     original,  that  rule  has  become  of  no  practical  utility.     We  will  consider  how 
retpecu  at  £^^^  according  to  the  present  practice  of  the  Courts,  the  declaration  must  cor* 
respond  with  the  process  or  the  affidavit  to  hold  to  bail,  with  respect  to,  Ist, 
the  names  of  the  parties  to  the^action ;  2dly,  the  number  of  such  parties ; 
ddly,  the  character  or  right  in  which  they  sue  or  are  sued  ;  4th1y,  the  cause 
and  farm  of  action  :  and  under  each  of  these  heads  the  consequences  of  a  do^ 
viation  from  the  process  will  be  noticed. 

In  names  igt.  The  general  rule  is,  that  the  declaration  should  pursue  the  writ  in  re- 
ties  (o)V^  S^^^  ^^  ^®  christian  and  surnames  of  the  parties.  If  a  person  enter  into  a 
bond  or  deed  by  a  wrong  name,  he  should  be  sued  by  such  name  ;  and  it  will 
not  be  correct  to  declare  against  him  in  his  real  name,  although  there  be  an 
averment  that  he  executed  the  instrument  by  the  untrue  description  (p).  The 
mis-spelling  a  name  is  not,  however,  material,  if  the  two  names  be  of  the 
same  sound  (g).  The  reversing  or  transposing  the  order  of  christian  names, 
as  *'  Richard  John,"  instead  of  '^  John  Richard,"  was  considered  a  misnomer* 
and  might  have  been  pleaded  in  abatement  before  the  3  &  4  W.  4,  c.  42,  sect. 
11,  which  abolished  pleas  of  misnomer  in  abatement,  and  gave  a  defendant  a 
remedy  by  summons,  to  compel  the  plaintiff  to  state  the  correct  name  in  his 
declaration  (r). 

When  bailable  process  had  been  issued  against  the  defendant  by  a  wrong 
namci  if  he  had  put  in  bail  above  in  such  name,  ho  was  estopped  from  plead- 

(i)  6  T.  R.  S64.  initials  or  wrong  name,  after  diligent  inqui- 

ik)  3  Ley.  235 ;  Reg.  E.  2.  G.  2.  ry,  id.  165.  166. 

(0  Tidd,  9th  ed.  294.  ( p)  3  Tannt.  604 ;    2  C.  &  P.  474  ;    5  B. 

(to)  3  Lev.  245  ;  Imp.  C.  P.  612.  &  A.  682.    That  the  name  by  which  a  party 

(n)  Jcrvie'  Rulca  53,  note  (p).  signs  a  deed  may  be  adopted  see  1  M.  &  M. 

(0)  As  to  the  description  of  the  names  of  6  ;  2  Car.  &  P.  474,  S.  C. 
the  parties  in  the  vrit,  see  3  Chitty's  Gen.        (q)  10  East,  83 ;    16  irf.  110 ;    S  Taunt, 

Prac  3d  edit.  163  to  174  ;  number  of  defend'  401. 
ants,  183  to  185,  466 ;  description  of  by  inu        (r)  5  T.  R.  195. 
tlal,  when  permitted,  id,  164  to  169,  466  ;  by 


(534)  See,  howcrer,  P ».  Bogan,  2  M'Cord's  Rep.  386.    1  M'Coid's  Rep.  208. 

Duval  ».  Craig,  2  Wheat.  Rep.  45.  1  Harr.  &  Gill,  171.  Cronly  v.  Brown,  12  Wend* 
H.  271.  ' 

(635)  Ses  Orerseen  of  Rozborough  v,  Bunn,  12  Serg.  &  Rawle,  295. 
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ing  ID  alnUenienty  when  misnomer  was  so  pleadable,  and  the  declaration  might    "■•  tbi 
be  conformable  to  the  writ  («)•     And  it  was  *he1d  that  the  giving  a  bail  bond     kbqui« 
by  die  wrong  name,  not  alluding  to  the  right  name,  would  preclude  the  defend-  sites,  &c« 
ant  from  pleading  in  abatement  (0(^36).     It  has  however  been  recently  de-  j^   should 
tided  that  the  misnomer  of  a  defendant  in  bailable  process  renders  it  so  invalid  correspond 
that  the  defendant  might  sue  the  sheriflT  for  false  imprisonment,  and  the  bail  ^^    ^^ 
bond  is  absolutely  void,  and  after  verdict  the  judgment  thereon  was  arrest- 
ed («)•     If  the  defendant  appeared  or  put  in  bail  by  his  right  name,  the  plain- 
tiir  might,  before  the  recent  regulations,  declare  against  him  by  such  name, 
stating  that  he  was  arrested  or  served  with  process  by  the  other,  in  which  case 
the  defendant  could  not  plead  the  misnomer  in  the  writ  in  abatement  (or) ;  nor 
would  the  Court  set  aside  the  proceedings  in  such  case  if  the  plaintiff  declared 
igainst  the  defendant  by  the  right  name,  without  stating  that  he  was  arrested 
or  served  with  process  by  the  other  {y).     If  the  defendant  did  not  appear^  it 
was  held  that  the  plaintiff  could  not  rectify  the  mistake  in  the  writ  by  appear- 
ing for  him  in  his  right  name,  according  to  the  statute  {z) ;  or  by  appearing 
for  him  in  the  name  by  which  he  was  sued,  and  declaring  against  him  by  his 
light  name  (a).     Though  the  plaintiff  appeared  for  and  declared  against  the 
defendant  in  the  wrong  name,  as  mentioned  in  the  writ,  that  would  warrant  him 
in  proceeding  to  judgment  and  execution,  if  he  omitted  to  object  to  the  irregu- 
larity in  due  time  (6).     So  if  a  defendant  were  served  with  process  by  a  wrong 
diiiatian  name,  and  aflerwards  the  plaintiff  entered  an  appearance  for  him,  and 
aerred  him  with  notice  of  declaration  by  his  right  name,  and  proceeded  to 
judgment  and  execution,  the  Court  would  not  set  aside  the  proceeding  for  irreg- 
ularity, merely  on  the  ground  that  the  defendant  had  never  appeared ;  because 
he  ought  to  have  objected  in  due  time  (c).     As  the  3  &  4  W.  4,  c.  42,  abol- 
ishing pleas  of  misnomer  in  abatement,  merely  enables  a  defendant  to  compel 
the  plaintiff  to  amend  his  declaration  by  stating  the  real  name,  that  now  seems 
to  be  the  only  ill  consequence  in  the  mistake  of  the  name  in  serviceable  pro- 
cess, though  in  bailable  process  an  arrest  by  the  wrong  name  is  a  false  impris- 

(«)  WUles,  46]  ;    3  New  Rep.  453  ;  Bac.  New  Rep.  133,  aee.;   1  B.  &  P.  105,  eontra, 

Ab.  Pleas,  I.  1 1 ;  Tidd,  9th  ed.  448.  (a)  10  East,  328  ;     1 1   East,  S25,  Si6  : 

(I)  3  TaunL  605  ;  Tidd,  9ih  ed.  448 ;  5  and  see  3  M.  &  Sel.  450. 

B.  &  A.  683 ;  but  see  Willes,  461  ;  8  Moore,  {b)  3  Stra.  1218  ;    6  T.  R.  334  to  336 ;  6 

536 ;   1  Bing.  424,  S.  C.  TaunU   115;]  Marsh.  474,  S.  C. ;  3  East, 

(»)  Fioch  V,  Cocken  and  others,  3  Dow  I.  167.     Sedvide  I  Moore,  105. 

678.  (e)  3  East,  167.    But  it  is  observed  in 

(x)   3  T.  R.  61 1  ;  1  R  &  P.  645  ;  3  Wils.  the  notes,  that  it  did  not  appear  in  what 

393 ;   13  EUist,  373 ;  Tidd,  9th  ed.  449.  name  the  plaintiff  entered  ihe  appearance. 

(y)  S.Wiia.  393;    12  East,  273;    Tidd,  It  turned  on  the  waiver  of  the  irregularity, 

Ml  cd.  449.  10  East,  328 ;  11  Id,  325,  336. 

(x)  3T.  R.  611;    11  E(i8t,  335,326;  3 


C536)  If  a  person  enter  into  a  bond  by  a  wrong  christian  name,  and  be  sued  on  such 
bond,  he  should  be  sued  by  the  name  in  the  bond,  and  a  declaration  ag.iinst  him  by  his 
light  name,  sutingthat  he  by  the  wrong  name  executed  the  bond,  is  bad,  and  the  defend- 
ant may  avail  himself  of  this  objection  under  the  plea  of  non  eat  factum.  Gould  v.  Barnes, 
3  Taunt.  504.  {An  action  for  breach  of  promise  of  marriage  brought  by  a  feme  aote^ 
was  compromised  by  her  attorney,  after  her  marriage  to  another  person,  by  taking  the  de- 
fendant's promissory  note,  payable  to  her  by  her  maiden  name ;  the  attorney  and  the 
dafendani  being  both  ignorant  of  the  marriage.  In  an  action  by  the  husband  alone,  in  his 
own  name,  upon  the  note,  it  was  held  that  it  was  good,  and  that  he  waa  eniitled  to  rt« 
coTcr.    TcmpletOD  v.  Crane,  5  Groenl.  Rep.  417. } 
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tiL  TBK    oament,  and  the  bail  bond  k  void  and  cannot  be  sued  iipon  with  effect,  though 
^RBQuil'^  a  judgment  obtained  in  the  original  writ  may  still  be  valid  {d)» 
iiTBs,  Ac      Where  process  had  been  issued  against  a  defendant  bj  a  wrong  name,  the 
1   *8ho  Id  ^iB"^™®!*  might,  before  the  late  act,  be  cured  bj  amending  the  *writ,  if  there 
correspond  were  any  thing  to  amend  by,  and  then  declaring  against  the  defendant  by  his 
with   pro-  j^gi^^  name ;  as  where  the  defendant  was  properly  named  in  the  affidavit  to 
r  *261  1  hold  to  bail,  but  was  mistaken  in  the  process  («).     So  if  the  defendant  plead- 
ed the  misnomer  in  abatement,  the  plaintiff  might  amend  the  writ  and  declara- 
tion even  though  the  defendant  was  a  prisoner  (/),  unless  there  had  been  in 
the  interinn  a  tender  of  the  debt ;  or  the  plaintiff  might  enter  a  casstturbiUa  or 
6rev6,  in  which  case  he  was  not  liable  to   pay  the  defendant's  costs  (g).     But 
now  it  is  the  practice  to  refuse  an  amendment  of  mesne  process  unless  in  a 
case  where  otherwise  the  statute  of  limitations  would  be  a  bar  (h),     Fornier- 
ly,  if  there  was  reason  to  doubt  the  defendant's  name,  it  was  advisable  either 
to  wait  till  the  defendant  has  appeared,  and  to  declare  in  chief,  or  to  declare 
de  bene  eese  with  an  alias ;  and  it  has  been  held,  that  a  declaration  against  a 
defendant  by  the  name  of  ^*  Jonathan,"  otherwise  **  John  Soans,"  (637)  was 
sufficient  upon  demurrer  (t) ;  though  not  so  upon  a  plea  in  abatement,  for  in 
law  a  party  cannot  have  two  christian  names  (k).     It  was  considered  that  the 
defendant  could  never  plead  in  abatement,  if  the  declaration  were  against  him 
by  his  right  name  only,  although  the  process  were  wrong  (/)•     But  in  suck 
case,  if  the  defendant  had  not  waived  the  misnomer  or  irregularity,  he  might 
apply  to  the  Court  to  set  aside  the  proceedings ;  for,  independently  of  the  mis- 
nomer, there  was  not,  under  such  circumstances,  any  writ  to  support  the  dec* 
laration. 

Where  there  has  been  a  misnomer  in  the  writ,  care  must  be  taken  on  the 
part  of  the  defendant  not  to  waive  the  objection  (m).  In  cases  o£  nar^bailahie 
process  the  court  would  not,  nor  will  they  now,  interfere  on  motion  to  set 
aside  the  proceedings,  so  that  the  defendant  could  not  avail  himself  of  the 
misnomer  otherwise  than  by  plea  in  abatement  (n).  And  now  since  that  plea 
has  been  abolished  as  regaids  misnomer  by  3  &  4  W.  4,  c.  42,  sect.  11,  the 
defendant's  only  course  is  to  take  out  a  summons  returnable  before  a  judge,  to 
compel  the  plaintiff  to  amend  the  misnomer  in  the  declaration,  and  insert  the 
real  name  and  pay  the  costs  of  the  application.  In  no  case  could  a  misno- 
mer, (even  of  one  of  several  defendants,)  in  an  action  on  a  promissory  note, 
or  other  written  instrument,  be  pleaded  in  bar  (o).     If  the  defendant  be  mis- 

(d)  Finch  9.  Cocken  and  others,  3  DowL  the  name  of  'Jonatlian  Soait«,'  otherwiae 
678.  '  John  Soans/  it  might,  perhaps,  h*aYe  axl« 

(e)  2  a  &  P.  109 ;  3  Wils.  49.  mitted  of  a  different  consideration.'* 
(/)  7  T.  R.  698  ;  3  M.  &  Sel.  450.  (k)  JinU,  280  ;    Willes,  564 ;    Tidd,  9th 


(g)  See  Tidd,  9th  ed.  683.  ed.  447. 


[k)  Horton  v.  Borough  of   Stamford,   2  (I)  2  Chit.  Rep.  8 ;    3  M.  &  Sel.  450  ; 

Dowl.  96 ;  Lakin  «.  Watson,  2  Dowl.  633  ;  Tidd,  9th  ed.  449. 

2  Crom.  &  M.  685 ;    3  Chitty's  Gen.  Prac.  (m)  See  the  mode  of  appearance  and  of 

173,  234,  23$.  giving  the  bail-bond,  Tidd,  9th  ed.  448,  449« 

(t)  3  East,  111.    Lord  Ellenborough  said  (n)  7  D.  &  R.  258;  11  Moore,  39. 

that  "if  the  defendant  bad  been  sued  by  (o)  16  Elast,  110. 


(537)  If  the  lumame  of  the  obligor  in  the  body  of  a  bond,  yaries  by  a  slight  mis-cpelU 
lag,  produeing  scateely  any  change  in  the  pronunciation  from  that  in  the  subscription,  he 
nay  Im  taed  by  the  name  8ubM»ribed  alone,  without  an  alias  dictus.  Meredith  9.  Hind* 
Bide,  S  Cainetf'  Rep.  362. 
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named  Id  a  bmUAU  writ,  he  may  still  move  the  Court  to  set  aside  the  proceeds  nu  tu 
ings  *for  irregularity  (p)  (538),  and  although  he  omit  to  do  so,  be  may  sup*  ^^^^J' 
port  «ui  action  of  trespass  for  false  imprisonment  against  the  sheriflT  and  his  sites,  fcc 
ofikers  {q)  (539) ;  unless  the  Court,  on  setting  aside  the  proceedings,  restrain  |  gj^^^j 
die  defendant  from  bringing  such  action  (r).  And  it  has  been  recently  de-  correspond 
cided  that  the  bail  bond  is  so  void  that  even  if  judgment  be  recovered  against  ^  ^^^' 
the  bail  in  an  action  on  such  bond,  the  judgment  may  be  arrested  (a). 

Where  the  name  of  the  plaintiff  has  been  mistaken  in  the  process,  it  is  ad- 
visable in  the  commencement  of  the  declaration,  as  in  the  case  of  a  defendantt 
to  state,  that  **A.  B.  (the  real  name)  the  plaintiff  in  this  action,  at  whose  suit, 
by  the  name  of  £•  B.,  C.  D.  the  defendant  in  this  action,  was  served  with 
process,"  (or  **  arrested")  in  this  suit,  by  Y.  Z.  his  attorney,  (or  in  person,) 
complains  of  the  said  defendant  being,  &c."  (t)  (540) ;  for  if  the  plaintiff 'a 
mimomer  should  be  continued  in  the  declaration,  the  defendant  might  take 
out  a  summons  to  compel  the  plaintiff  to  amend  and  state  the  correct  name, 
and  pay  the  costs  of  the  application,  although  he  could  not  plead  in  abate* 
ment  since  3  &  4  W.  4,  c.  42,  sect.  11.  At  no  time,  even  in  the  case  of  a 
corporation,  was  misnomer  of  the  plaintiff  pleadable  in  bar  (u)  (541).  But  a 
mbtake  in  the  name  of  a  third  person  in  matter  of  description,  will  some- 
times be  fatal  to  the  proceedings  as  a  variance  (a?).  A  misnomer  of  the  plain^ 
Hff  could  only  be  pleaded  in  abatement,  and  was  no  ground  for  setting  aside 
the  proceedings  {y) ;  or  for  a  motion  in  arrest  of  judgment  {z) ;  or  of  nonsuit 
at  the  trial,  at  least  if  it  appeared  that  the  defendant  was  aware  that  the  action 
brought  by  the  person  who  actually  sues  (o).    It  seems  now  to  be  set- 


(^)  la&P.  647;  2  Taunt.  399 ;  Tidd,  (()  1  B.  &  P.  647.    As  to  mistakes  in 

9th  id.  447,  448 ;    Ladbrook  v,  Phillips,  1  names  once  correctly  stated,  see  3  M,  & 

Har.  &  Wol.  10S;    3  Chitiy's  Gen.  Prac  Sel.  178  ;  Com.  Dig.  Pleader,  C.  18. 

167,  353,  354.  (u)   1  B.  &  P.  40 ;  3  Anstr.  935  ;  6  M.  & 

(9)  8  East,  32S ;  6  T.  R.  234 ;  2  Campb.  Sel.  45. 

270;  2  Taunt.  399  ;   1  Marsh.  75 ;  ^  TaunL  (x)  Willes,  6  ;  1  Stark.  100 ;  1  M»  &  M. 

623 ;   1  B.  &  Aid.  647 ;  7  B.  &  C.  486.    But  6 ;  but  see  1  Stark.  47. 

see  3  Campb.  l08 ;    8  Moore,  297  ;  1  Bing.  (y)  4  Moore,  369  ;    2  B.  &  B.  34,  S.  C. 

314,  S.  C.  (z)  2  Bla.  Rep.  1120. 

(r)  1  Chit.  R.  282.  (a)  3  Campb.  29  ;  6  Moore,  141  ;  3  a  & 

(s)  Finch  r.  Cocken  and  others,  3  Dowl.  B.  54,  S.  C. ;    7  Moore,  522;    1  Bing.  143, 

678.  S.  C. 

(538)  Vide  Menzies  v.  Rodrigues  and  others,  1  Price's  Exch.  Rep.  92. 

(539)  {  Mead  v.  Haws,  7  Cow.  Rep.  322.     Griswold  v.  Sedgwick,  6  Cow.  Rep.  456.  } 
Bui  the  court  will  not  discharge  the  defendant  on   motion,  unless  he  will  undertake  to 
bring  no  action.     Wilks  v.  Lorch,  2  Taunt.  399.    Where  there  is  only  an  inaccuracy  in 
the  spelling,  so  that  the  name  is  siill  idem  Monana,  the  court  will  not  discharge  the  defend- 
ant.    Ahitbol  r.  Beneditto,  2  Taunt.  401. 

(540)  }  "The  I  Chitty  on  PI.  251,  2,  (4th  edit.)  ia  an  authority  for  this  mode  of  de- 
claring :  but  the  case  to  which  he  refers  is  Murray  v.  Hubbnrt,  1  Bos.  &  Pul.  645.  This 
case  <£)e8  not  bear  him  ouL  It  is  where  a  defendant  sued  by  a  wrong  name,  appeared,  and 
was  deeimred  againtl  by  his  right  one.  The  case  here  is  directly  the  reverse.  The  capias 
is  at  the  suit  of  George  B.  WiUard^  according  to  which  the  defendant  appears ;  Charles 
WiiUwd  then  comes  in  and  declares  in  his  own  name.  The  dedaraiioti  must  correspond 
with  the  process  in  the  names  of  the  parties.  Tidd,  402«  The  case  of  a  defendant^  sued 
by  a  wrong  nvme  and  appearing  in  his  right  one,  is  an  exception  to  this  rule."  Per  Curiam^ 
IVillani  v.  Missani,  1  Cow.  Rep.  37.  | 

(541)  Vide  Medway  Cotton  Manufactory  «.  Adams  and  another,  10  Mass.  Rep.  360, 
362,  363.  Where  a  deed  is  made  to  a  corporation,  by  a  name  varying  from  the  true  name, 
the  plointifis  may  sue  in  their  true  name,  and  aver  in  the  declaration  tliat  the  defendant 
nado  the  dacd  to  them,  by  the  name  mentioned  in  the  deed.  New  York  African  Society 
»•  Vanek  and  others,  13  Johos.  Rep.  38.  Unhahitants,  &c  V.  Stiing^  5  fiaJsl.  Rep.  3i3, 
President,  Mensgws,  6ic. «.  Myers,  6  Serg.  k  Rnwle,  12.  \ 
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OF   THE   DECLARATION 


ni.  THB    tiedi  that  when  the  parties  have  been  once  named  in  the  declaration,  it  is  auf- 

BB«ui«     ficieot  to  describe  them  afterwards  by  the  terms  **jdaintijf  and  ^  defends 

SITES,  &c  ofil."  (6)     If  instead  of  the  plural  plamtiffs^  the  word  plaintiff  in  the  singular 

1.   Should  ^®  adopted  in  a  material  part  of  the  body  of  a  declaration,  it  has  been  sup* 

correspond  posed  that  the  declaration  will  be  subject  to  a  special  demurrer ;  but  if  merely 

^'^  in  the  commencement  it  would  be  otherwise  (c). 


with 
cess 


Namber  of 
the  parties. 

Number  of 


2dl7.  With  respect  to  the  declaration  corresponding  with  the  process  in 
the  number  of  the  parties,  it  has  been  held  that  if  a  writ  be  sued  out  in  the 

di"'"'^^'  name  of  one  plaintiffs  the  declaration  in  chief  must  not  vary,  and  if  it  be  de- 
livered in  the  name  of  two  pUuntiffs^  the  proceeding  will  be  set  aside  for 
irregularity  (d).  And  even  in  an  action  in  autre  droits  as  by  an  executor,  the 
Court  will  not  permit  an  amendment  by  adding  the  name  of  a  co-executor, 
unless  the  statute  of-limitations  will  otherwise  be  a  bar  (s).     But  in  the  King's 

[  *283  ]  Bench,  where  the  ^defendant  has  appeared  to  process  at  the  suit  of  two,  one 
of  them  might  have  declared  alone  by  the  bye,  when  that  collateral  mode  of 
declaring  was  admissible,  for  he  was  considered  a  stranger  (/)  ;  and  though 
the  plaintiff  in  the  original  action  must  have  declared  in  chief  before  he  could 
declare  by  the  bye  (g*),  yet  formerly  any  other  person. might  declare  by  the 
bye  even  before  the  delivery  of  a  declaration  in  chief  (^).  That  practice« 
however,  seems  to  have  been  virtually  abolished  (t).  Upon  a  writ  in  an 
action  at  the  suit  of  a  husband  and  wife,  a  declaration  might  have  been  de» 
livered  by  the  bye  at  the  suit  of  the  husband  only :  but  if  the  writ  were  by 
the  husband  only,  and  he  declared  thereon,  a  declaration  by  the  bye  at  the  suit 
of  himself  and  wife  was  irregular  {k). 

Common  process  in  the  Common  Fleas  might  have  been  against  four  de^ 
fendante^  and  the  plaintiff  might  have  declared  thereon  separately  against 
each  (i).  In  the  King's  Bench,  the  Reg.  £aster  Term,  3  G.  4,  ordered,  '«  in 
all  actions  by  bill,  the  mesne  process  shall  contain  the  name  of  the  defendant* 
or  if  more  than  one,  of  all  the  defendants  in  that  action,  and  shall  not  contain 
the  name  or  names  of  the  defendants  in  any  other  action."  (m)  (642) 

In  all  the  Courts,  on  bailable  process  against  several,  in  an  action  on  a  e<m* 
tractf  the  declaration  must  always  have  been  and  still  be  against  all  joint* 
ly  (643),  or  the  declaration  would  be  set  aside  for  irregularity  (n).     In  the 


(b)  6  Taunt  121 ;    2  Marsh.  301,  S.  C. ; 
6  Tannt.  406. 

(c)  Tyndall  and  another  v.  Ullesthome, 
3  Dowl.  2  ;  bat  see  4  Moore  &  Scott,  417. 

(i2)  1  B.  &  P.  333. 

(e)  Lakin  and  another  v.  Watson,  2  Crom. 
&  M.  6S5. 

(/)  Burr.  2180. 


(g)  6T.  R.  158;  7/rf.  80. 

w  


Phillips'  case,  I  Cromp.  90,  3d  ed. ; 
Tidd,  9th  ed.  434,  425. 

(i)  3  Chitty's  Gen.  Prac.  495,  496,  and 


authorities  there  cited,  showing  that  the 
practice  of  declaring  by  the  bye  is  notr  abol- 
ished, and  that  it  ought  not  to  be  rerived* 

{k)  Barnes,  337  ;  Prac.  Reg.  131, 132;  1 
Sel.  Prac.  Ch.  6,  s.  I,  B.  3  ;  Tidd,  9th  ed. 
425. 

(0  1  Bos.  &  Pui.  19,  49;  Tidd,  9th  ed. 
148  ;   1  M.  &  Sel.  55 ;  2  New  Rep.  82. 

(m)  R.  E.  3  Oeo.  4,  6  B.  &  C.  639 ;  2  M. 
k  R.  367. 

(n)  Tidd,  9th  ed.  149,  446;  Carson  «. 
Downing  and  another,  K.  B.  Trin.  Term, 


(542)  And,  in  the  Supreme  Court  of  the  State  of  New  York,  the  plainiiflT  may  join  any 
number  of  defendants  in  a  process  not  liable,  and  declare  against  them  severally,  or 
against  some,  omitting  the  others.  Montgomery  v.  Hasbrouck  and  others,  3  Johns.  Rep. 
6S0. 

(648)  {  Bat  the  rule  applies  only  to  cases  of  eontr^et,  and  it  is  not  applteaUe  to  aetioM 
in  i$H.  WilMNB  «.  Edwards,  6  Dowl.  At  Ryl.  621.  The  eaeee  referred  to  m  Tidd,  ere 
eaMS  of  contract. }     See  Nelson  9,  Ayree^  7  Heist.  Rep.  6t,  and  the  eeeee  deed. 
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Common  Pleas,  howeyer,  the  affidavit  of  debt  and  clause  of  tu;  eliam  in  bails*    >"  ''■■ 
Ue  process*  pointed  out  the  person  against  whom  the  action  was  to  proceed ;     itc^ui- 
tberefore,  where  the  affidavit  of  debt  was  against  A.,  the  capias  against  A.  and  sites,  &e. 
B.t  and  the  declaration  against  A.  only,  by  whom  bail  was  put  in,  that  Court  iet.6hould 
held  it  to  be  regular  (o) ;    and  upon  a  bailable  capias  against  two  defendants,  ccrreepond 
with  a  clause  of  ac  eiiam  and  affidavit  of  debt  against  one,  the  plaintiff  in  that  ^^^  ^"^ 
Court  might  have  regularly  declared  against  the  latter  defendant  only  (p). 

Recently  the  practice  has  been  altered  and  settled  for  all  the  Courts  as  re- 
gains the  nmnber  of  defendants.  The  first  general  rule  of  Trin.  Term,  3  W. 
4,  ordered,  that  e\ery  writ  of  summons,  capias,  and  detainer,  shall  contain  the 
names  o£aU  the  defendants  (if  more  than  one)  in  the  action,  and  shall  not  con* 
tern  the  name  or  names  of  any  defendant  or  defendants  in  more  actions  than 
one  (9).  However  numerous  the  defendants  in  a  joint  action  may  be,  they 
must  all  be  named  in  each  and  every  writ  issued  against  them,  although  they 
greatly  exceed  four ;  and  when  very  numerous,  if  there  be  not  room  in  the 
printed  blanks  for  all  the  names  and  descriptions  of  residences,  then  the  whole 
writ  roust  be  written  ;  and  if  some  one  or  more  defendants  be  in  one  county, 
and  the  others  in  another  county,  then  there  must  be  at  least  as  many  concur* 
rent  writs  precisely  alike,  as  there  are  counties,  (varying,  of  course,  if  writs  of 
capias,  in  the  direction  to  the  sheriff  of  each  county)  ;  and  there  must  be  as 
many  copies  of  such  writ  as  there  are  defendants  in  that  county,  unless  thero 
has  been  an  attorney's  written  undertaking  to  appear  for  them. 

Upon  Ae  affirmative  or  first  part  of  this  rule,  it  is  clear  that  a  dcclara- 
tioo  naming  more  defendants  than  were  named  in  one  writ  would  be  inregu- 
Jar  fr}»    But  on  the  latter  part  of  the  rule,  it  has  been  held,  that  in  process  not 
bailMs  against  several  defendants,  the  plaintiff  may  regularly  declare  in  a 
joittt  action  against  somt  of  them,  provided  he  has  done  no  act  showing  any  in- 
tention to  proceed  against  the  other  defendant  or  defendants,  and  especially  so 
when  the  plaintiff  has  entirely  dropped  his  proceeding  against  such  other 
defendant  (s).     And  the  same  doctrine  prevails  even  on  bailable  process,  when 
against  several  persons  for  a  tort  (/).     So  that  until  the  plaintiff  has  declared 
on  him  joint  process,  no  irregularity  appears  that  could  be  taken  advantage  of^ 
and  therefore  a  defendant  cannot  object  until  afler  declaration.      But  where 
the  names  of  two  defendants  had  been  inserted  in  a  writ  of  summons,  and 
afterwards  they  were  both  declared  against  separately^  the  Court  set  aside  the 
declaration  and  subsequent  proceedings  for  irregularity,  although  there  were 
two  writs  and  the  defendant  had  entered  separate  appearances,  which  it  was 
insisted   waived  the  irregularity  (u).     And  where  a  husband  and  his  wife  had 

183S,  Legal  ObscrTcr,    134.     How  to  act  Whitrhead,  2  M.  &  R.  367 ;   Bowles  o.  BiU 

when  one  of  the  defendants  cannot  be  ar-  ton,  S  C.  &  P.  474 ;    Knowles  v.  Johnson 

rested  or  served  with  process,  see  Sell.  Prac.  S  Dowl.  P.  C.  653,  and  R.  E.  8  O.  4  ;  Cold- 

▼oL  L  e.  6,  s.  1,  E. ;    Imp.  Prac.  K.  B.  6th  well  v.  Blake,  3  Dowl.  656  ;    1  Qale,  167. 

cd.  545,  7th  ed.  599  ;    1  Stra.  473.     But  it  6.  C. 

is  not  always  so  in  actions  for  costs,  3  Bar.        (t)  Wilson  r.  Edwards,  3  Bar.  k  Ores 

9l  Crc».  734.  734 ;    5  D.  &   R.  622,  S.  C. :    Evans  v. 

(o)  a  Nsw  Rep.  98 ;  Tidd,  9tb  ed.  447.  Whitehead,  2  Man.  &  Ry.  367  ;    Pepper  r. 

(p)  1  Moore,  147 ;  7  Taant.  458,  8.  C  ;  Whallcy,  1  Bing.  N.  C  71  ;  2  Dowl.  821, 

SM  1  Bing.  48.  S.  C.  j  Knowles  v,  Johnson,  2  Dowl.  P.  C. 

iq)  Bee  rule,  Jervis's  Rules.  653. 

(r)  1  Arch.  Pr.  C.  P.  .{40].  (u)  Pepper  v.  Whalley,  1  Bing,  N.  C,  7k  2 

(»)  Tidd's  Sup.  1833,  p.  467 ;  Evans  ».  3  Chit.  Gen.  Prac.  285.  * 

Yoi^   I.  33 
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III.  THE  boen  arreBted  oa  joint  proeeis^  and  tha  latter  had  been  diadiarged  out  of  cuato* 
EB«ui.  ^y  ^P<^  entering  a  common  appearance,  and  afterwards  the  plaintiff  declared 
BITES,  &c  against  the  husband  alone,  the  Court  held  the  proceedings  irregular  (x).  And 
1st. Should  ^  ^  bailable  action*  if  the  declaration  should  be  against  fewer  defendants  than 
correspond  th^se  named  in  the  writ,  the  proceeding  would^  although  not  within  the  terms 
^^  ^'^    of  the  rule,  be  irregular,  and  the  Court  would  set  aside  the  declaration  (i^). 

Instances  have  occurred  in  which  the  name  of  a  defendant,  improperly 
joined  with  others,  has  been  struck  out  upon  amendment  (r).  But  since  the 
uniformity  of  process  act,  2  W.  4,  c.  39,  the  Courts  have  resolved  not  to 
permit  any  amendment  of  writs,  unless  the  statute  of  limitations  would  be  a 
bar  (a)  ;  or  where  the  parties  have  pleaded  and  joined  issue,  in  which  latter 
case  the  names  of  two  or  more  defendants  have  on  summons  been  struck  out 
of  the  declaration  and  issue. 


[*284] 
The  cikar* 
aeter  in 
which 
plaintiiT 
sues,  or 
defendant 
issaed. 


*3dly.  With  respect  to  the  character  or  right  or  liability  in  which  the  phiin* 
tiff  professed  in  his  writ  to  sue,  or  the  defendant  was  sued,  no  material  al- 
teration  appears  of  late  to  have  been  introduced.  Upon  common  process^ 
not  bailable,  and  which  did  not  specify  the  duiracler  or  right  in  which  the 
plaintiff  sues,  it  was  held  that  he  might  declare  specially,  as  qui  torn,  or  as  ex» 
ecutor,  or  as  administrator,  or  as  assignee,  or  in  any  other  special  character  ; 
for  this  did  not  tend  to  enlarge  but  to  narrow  the  demand  which  the  defendant 
was  called  upon  to  answer  (6),  and  it  has  been  decided,  that  though  the 
plaintiff  may  $tyU  himae\£  executor  (c),  (not  stating  himself  to  rae  im  exec- 
utor), or  give  himself  any  other  superfluous  description  in  the  process,  and  de- 
clare otherwise,  this  would  not  be  irregular,  because  the  demand  was  still  the 
same(<i)  (644).  And  so  where  the  defendant  was  described  in  process  gen- 
erally, he  might  be  declared  against  as  administrator,  the  object  of  the  writ 
being  merely  to  bring  him  into  Court  (e).  But  where  the  process  was  to  an- 
swer the  plaintiff  in  a  special  character  or  right,  as  describing  him  as  suing  qui 
tcun{f)9  or  aa  executor  (g),  or  as  assignee  of  a  bankrupt  (/i),  the  declaration 
could  only  be  in  the  same  character,  and  the  plaintiff  could  not  declare  gen« 
erally ;  and  if  he  did,  the  Court  would  set  aside  the  proceedings  (t).  Where 
the  action  was  bailable,  the  Court  would  in  the  latter  cases  discharge  the  de- 
fendant out  of  custody  on  filing  common  bail ;  leaving  the  plaintiff,  however, 
at  liberty  to  proceed  upon  his  declaration  (k).  It  seems  that  if  bailable  pro- 
cess be  general  in  the  body  of  it,  a  variation  between  the  declaration  and  the 
uc  etiaw  part  of  the  wijt,  (when  in  use,  but  now  no  longer  so,)  or  the  affidavit 


(«)  Cattarnc  v.  Player,  3  Dow).  &  Ry. 
f47. 

(y)  Carson  v.  Dowdmg  and  another,  K. 
B.  Trin.  Tcfdj,  1335,  Legal  Observer,  1 M  j 
1  Arch.  Pr.  C.  P.  [40],  citing  4  East,  5S9  j 
i  M.  &  Sel.  55. 

(x\  JSnte^  14,  note  for). 

(a)  Lakin  v.  WaUon,  8  C.  &  M.  685. 

{b)  9  Stra.  1S3S;  8  Bla.  Rep.  722;  3 
Wilf.  141  S.  C. ;  Burr.  2417;  1  B.  &  P. 
$83,  n.  b. ;  1  Bar.  &  Adol.  19. 

(e)  Lord  Tenterden  so  decided  at  cham- 


bers I  but  the  cases  do  not  sustain  the  pc>> 
eition  to  the  full  extent ;  see  further  t  Dow]. 
Re|>.  97. 

(</)  2  Bla.  Rep.  722  ;  1  B.  &  P.  383,  n.  b. 

(e)  6  Moore,  66  ;  3  B.  &  B.  4.  S.  C. 

(/)  Burr.  2417  ;  2  Stra.  1232,  n.  1. 

(g)  8  T.   R.  416  ;    1    B.  &   P.  383  ;   3 
Wils.  61. 

(A)  Tidd,  9ih  ed.  450,  n.  e. 

(t)  SvprOf  note  (6). 

(k)  8  T.  R.  416 ;  Tidd,  9Lh  ed.  450  ;   3 
Wils.  61. 


(544)  Yids  Woodford  v.  Webster,  3  Day,  472. 
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to  hold  to  bail,  waa  ooly  a  ground  for  discharging  the  defendant  on  common    ■*'•  ths 
bail,  and  not  for  netting  aside  the  proceedings  for  irregularity  (/).     Where  the  ^^^^^^^ 
plaintiffs  issued  a  writ  generaUj  in  their  own  names,  and  declared  in  their  sites,  fte. 
own  right,  and  described  themselves  in  the  affidavit  to  hold  to  bail  a»  sur-  ]3(.'^i|j^„)^ 
viving  partners,  the  Court  discharged  the  defendant  on  filing  common  ioail,  correspond 
and  ordered  the  bail-bond  to  be  cancelled,  and  would  not  allow  the  plaintiff  to  ^'^^  ^'^ 
amend  (m). 

The  uniformity  of  process  act,  2  W.  4,  c.  39,  as  well  in  its  enactments  as  in  The  mU 
the  prescribed  forms  in  the  schedule,  is  silent  upon  the  necessity  of  inserting  f  "^  decis- 
any  description  of  the  character  or  right  in  which  the  plaintiff  sues  or  the  de-  this   point 
iendant  is  sued  ;  and  it  is  probable  that  it  was  intended  by  that  statute  merely  *^^  ^^f 
to  require  that  the  Jorm  of  action  should  be  stated,  and  the  amount  of  the  debt  of  process 
indorsed,  which  Jt  was  perhaps  considered  would    sufficiently  inform    the  Act,  8  W. 
defendant  in  all  actions,  and  his  6at7  in  bailable  actions,  what  was  the  nature  of   '  ^*     ^ 
the  claim  and  supposed  liability.     Since  that  act,  it  was  considered  by  the 
Coorts  of  K.  B.  and  C.  P.,  with  reference  to  prior  decisions,  that  upon  a 
general  writ,  whether  eerviceMe  (o)  or  bailMe  (p),  and  not  stating  the  char- 
acter in  which  the  plaintiff  sued,  or  the  defendant  was  sued,  the  plaintiff  was 
afterwards  at  liberty  to  declare  specially  in  any  particular  character  or  right,  aa 
fin  UkMj  or  as  execuior  or  administrator,  or  as  an  assignee  of  a  bankrupt  (q) ; 
or  as  assignee  of  a  bail-bond  (r) ;  and  also  it  was  held  in  the  Common  Pleas, 
tbal  on  such  general  process  the  plaintiff  may  declare  against  a  defendant  as  an 
executor  or  administrator  (s).     And  where  the  affidavit  stated  the  debt  to  be 
due  to  the  intended  plaintiff  of  executor,  but  the  process  was  general,  the  Court 
of  £xcheqaer  refused  to  order  the  bail-bond  to  be  cancelled  {t).    It  was  also 
bMf  that  although  the  process  had  described  the  plaintiff  or  defendant  gener- 
aUj as  being  executor,  administrator,  or  assignee,  without  introducing  any 
words  denoting  that'he  sued  as  such^  the  plaintiff  might  declare  generally  in  his 
own  rights  or  against  the  defendant  on  his  own  liability,  treating  the  description 
as  a  mere  superfluous  addition,  just  as  if  the  word  carpenter  had  been  idly 
introduced  (if).     But  that  by  introducing  into  the  writ  any  express  statement 
that  the  plaintiff  intended  to  sue  in  a  particular  character,  as  by  using  the  word 
**  as  executor,"  or  ^*  as  assignee,"  &c.,  then  the  plaintiff  having  so  expressly 
limited  his  proceeding,  could  not  declare  generally,  and  that  if  he  did  so,  then, 
at  least  in  a  bailable  action,  the  defendant  would  be  discharged  out  of  custody, 
and  the  proceedings  be  set  aside  for  irregularity  {x). 

(Z)  a  T.  R.  363;  3  Wils.  141,   161  ;  8  SO;  I!sley  v.  Ilsley,  S  Cromp.  k  Jer.  300; 

T.  R.  416.  a  Tyr.  Rep.  914,  S.  C. 

(m)  5  Moore,  209 ;  see  1  B.  &  Aid.  29  ;  (r)  Knowles  v.  Johnson,  8  Dowl.  653; 

6T.  K.363.  and  see  3  Chitty's  Oen.  Prac.  181  to  183, 

(»)  See  fully  as  to  the  necessity  for  cor-  800,  470. 

rcetly  describing  forms  of  action  in  all  pro-  (f )  Watson  o.  Pilling,  3  Brod.  k  B.  446 ; 

eeas,    and    consequences    of  deviation,    3  6  Moore,  66,  S.  C. 

Chitty's  Oen.  Prac.  194  to  199,  837, 467.  (t)  Ilsley  v.  Ilsley,  8  Tyr.  814 ;  8  C.  &  J. 

(e)  See  eases,  Tidd*s  Supp.  1833,  p.  67.  330,  S.  C. 

C  ^)  But  it  will  be  observed,  that  in  those  (u)  1  Dowl.  Rep.  97 ;  Knowles  «.  John* 

eases  the  affidarit  to  hold  to  bail  correctly  son,  8  Dowl.  653  ;    and  see  Henshall  v. 

stated  the  ekarecter  in  which  the  plaintiiT  Roberts,  5  East,  450. 

mtfdj  the  same  as  in  the  declaration.    Sea  (x)  Douglas  v.  Irlam,  8  T.  R.  416 ;  Rogers 

next  note.  v.  Jenkins,  1  Bos.  k  Pul.  383 ;  1  Dowl.  P. 

(f)  Aahworth  v.  Ryall,  1  Bar.  li  Adol.  C.  98,  99 ;   but  see  Ashworth  v.  Ryall,  1 

Bar.  Ii  Adol.  80. 
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III.  rum       But  it  has  been  supposed  &at  there  is  a  difference  in  these  respects  in  ike 
RB^vi^     practice  of  the  Common  Pleas  (y) ;  and  it  is  to  be  collected  from  one  report* 
fiTBt,  &c  ed  decision*  that  if  a  baUabU  writ  in  G.  P«  be  generai^  and  the  plaintiff  declare 
Ui  Shoald  ^^i^^B  ^  executor^  the  bail  will  be  entitled  to  have  an  exoneretur  entered  on 
oorrespond  the  bail-piece,  but  that  the  defendant  himself  cannot  avail  himself  of  such 
wito  pro*    variance  (s).     But  in  that  case  the  affidavit  to  hold  to  bail  was  geoeralt  viz. 
for  a  debt  due  to  the  plaintiff  in  his  own  right,  and  the  declaration  disclosed 
that  it  was  for  a  debt  alleged  to  be  due  to  the  plaintiff  in  his  representative 
character  (a) ;  and  we  have  seen  that  in  another  case  that  Court  held  that  a 
defendant  may  be  declared    against  as  administrator»    though  the  process 
described  htm  generally  {(>),     However*  it  will  be  prudent,  in  a  writ  in  the 
Common  Pleas,  when  the  plaintiff  sues,  or  the  defendant  is  sued  in  a  particu- 
lar character,  to  describe  him  accordingly  in  the  writ ;  and  this  indeed  will  be 
the  safest  course  in  all  the  Courts  (c). 

r  *2851       *^thly.   Before  the  uniformity  of  process  acl^  4  W.  4,  c.  89,  upon  common 

The  form   process  the  plaintiff  might  declare  tn  any  cause  of  action  whatever  (d).     But  in 

or  C.1USC  of  ifailable  actions,  the  declarations  must  have  corresponded  with  the  cause 

writ.  and  the  form  of  action  in  the  affidavit^  and  the  ac  elitun  part  of  the  latitat 

or  other  process  (545) ;  for  otherwise  the  defendant  would  be  discharged  on 

6ling  common  bail  (e) ;  and   the  Courts  would  not  allow  the  declaration  to  be 

amended  in  that  respect  (/) ;  but  that  was  the  only  consequence,  for  the 

Court  would  not  in  such  case  set  aside  the  proceedings  for  irregularity  (^)(546). 

And  a  variance  in  the  amount  of  the  debt  between  the  ac  etiam  part  of  the 

latitat  and  the  declaration  was  not  even  a  ground  for  discharging  the  defendaat 

on  common  bail  {k) ;  and,  at  least  in  the  Common  Pleas,  where  the  sum  sworn 

to  is  under  £40,  a  variance  between  the  form  of  action  in  the  oc  etiam  and  the 

declaration  was  not  considered  material  (t).     When  the  suit  was  commenced 

by  origi$wlf  the  plaintiff  was  required  to  declare  in  chief  for  the  same" cause  of 

(y)  Archbold*s  Prac.  K.  B.  by  T.  Chitty,  (c)  And  see  1  Arch.  Pr.  C.  P.  [40],  where 

4lh  ed.  Ii7,  515;  Arch.  Prac.  C.  P.  [i9|  ;  it  is   observed  that  it  is  extremely  doubtful 

Id,  [40].     In  ihe  laitef  it  la  observed,  ''  For-  whether  the  practice  of  issuing  general  pro« 

nierly,    upon    general    process,   a   plaititiiT  cess  upon  an  affidavit  in  autre  droit  would 

might  declare  in  autre  droit  as  executor,  &c  now  be  allowed  in  any  of  the  Courts,  and 

but  probably  that  would  now  be  deemed  ir-  refers  to  1  Duwl.  97.     And  see  3  Wils.  6t  ; 

regular."  2  Bla.  R.  722,  showing  that  only  in   non* 

{X)  Manesley  v.  Stevens,  9  Bing.  400  ;    1  bailable  actions  can  such  a  variance  between 

Dowl.  P.  C.  711,  S.  C.     But   note  in  that  process  and  declaration  be  unimportant. 

ease  the  offidavit  wai  general,  as  for  a  debt  {d)  Cowp.  455  ;    R.  R   15  G.  2,  rcg.  1  • 

due  to  the  plaintiff  himself,  and  the  declara*  Tidd,  9th  ed.  450. 

tion  was  for  a  debt  due  tu  plainiiflf  as  execu^  (e)  7  T.  R.  bO  ;    8  id,  27 ;  Cowp.  455  ; 

for,  a  variance  which  of  itself  discharged  the  I  Uen.  Bla.  310;    5  Moore,  433;  8  Ucn. 

bail.     Se0  llsley  o.  Ilsley,  2  Tyr.  R.  215  ;  Bla.  278  ;  3  B.  &  P.  358. 

9  Cromp.  &  Jer.  331.  (/)  5  Moore,  483. 

(a)  Id.  ibid,    Se^  observations  of  Court  in  (g)  6  T.  R.  363;  2Wils.  393;  8  Taunt, 

Ilsley  V.  Ilsley,  2  Tyr.  915;  8  Cromp.  &  189;  2  Moore, 89, S.  C. ;  Tidd,  9th ed. 450. 

Jer.  33 j.  (A)  5  T.  R.  402 ;  ied  vide  8  Bast,  305. 

(6)  Watson  V.  Pilling,  S  Brod,  &  P,  446 ;  (<)  1   Hen.   Bla.   810;    8  Saund.  58   m; 

6  Moore,  $6,  S.  C ;  3  Cbiu  Gen.  Prac,  Tidd,  9th  ed.  450,  894 ;  and  see  10  Bar.  ac 

182,  (i>).  Crcs.  223. 

(545)  Vide  Rogers  «.  Rogers,  4  Johns.  Rep.  485. 

(54S]  But  in  Rogers  V.  Rogers,  4  Johns.   Kep.  485,  where  (he  ajc  jstiaqi  was  in  aaaump- 
■t,  an4  ^b^  de  Jaration  in  account,  the  proceedings  were  set  asjde  for  irrofularity. 
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aeCioii  u  WM  expresMd  ia  ^  writ  (ft) ;  and  in  bftihible  cases,  if  there  were    ni.  tbb 
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a  variance  between  the  writ  and  the  declaratian,  the  defendant  would  he  dis-  i^k^q,. 
charged  on  a  common  appearance  (/) ;  but  the  proceedings  were  not  set  aside  sitks,  &o. 
merelj  on  account  of  a  variance  in  describing  the  cause  of  action  (m),  and  ig*  shouM 
therefore  the  only  consequence  of  .the  mistake  was  that  the  plaintiff  lost  the  correspond 
aecnritv  of  the  bad.  ''"*»  P'<>" 

^  CC83« 

The  uniformity  of  process  act,  2  W.  4,  c.  39,  imperatively  required  that 
die  form  of  action  shall  be  concisely  stated  in  each  of  the  writs  thereby  pre* 
aoribedt  whether  serviceable  or  bailable ;  and  if  the  form  should  be  omitted 
or  tubtianiiaUy  vary  from  one  of  those  enjoined,  even  in  serviceable  process, 
the  writ  would,  on  summons  or  motion,  be  set  aside,  though  ^  promises,"  omit- 
ting **ofi"  or  ^fipoii,"  has  beeq  boldeq  a  m^r^  clerical  mistake  (n).     The 

poper  fornisara^-- 

In  Assumpsit,  "  in  an  action  on  Promises." 

In  Debt,  **  in  an  action  of  Debt." 

In  Covenant,  **in  an  action  of  Covenant." 

In  Detinue,  *^  in  an  action  of  Detinue." 

In  a  joint  action  of  Debt  and  Detinue,  **  in  an  action  of  Debt  and 

Detinue." 
In  Case  or  Trover,  **  in  a  plea  of  Trespass  on  the  Case." 
In  Trespass,  **  in  an  action  of  Trespass." 

'  It  was  the  intention  of  the  legislature  that  every  writ,  whether  serviceable 
or  bailalile,  should  apprize  the  defendant  of  the  form  of  aciion  by  which  he 
would  afterwards  be  declared  against,  and  therefore  it  is  an  indispensable 
rtqmsiU  of  every  declaraiion  that  it  substantiaUy  adhere  to  the  form  of  action 
staUd  in  the  process,  as  well  m  svrviceahle  as  bailable  process^  and  if  it  deviate, 
the  defendant  may  apply  to  the  Court  or  a  judge  to  set  aside  the  declaration 
fur  irregularity ;  so  that  the  plaintiff  must  abandon  his  first  process  and  issue 
a  fresh  writ  stating  a  form  of  action  adapted  to  that  in  his  declaration.  But 
the  objection  is  not  a  ground  of  demurrer  to  the  declaration,  but  merely  of  a 
MMomary  application  to  set  aside  the  declaration  for  irregularity  (o).  It  has 
been  usual  in  the  commencement  of  the  declaration  to  state  the  form  of  action 
precisely  as  in  the  writ ;  but  the  forms  of  commencements  of  declarations 
pieacribed  by  Reg.  Gen.  Mich.  Term,  3  W.  4  (p),  conclude  with  &c.,  and 
hADce  it  is  probable  that  it  was  not  intended  by  the  judges  to  state  the  form  of 
aetioD,  but  that  the  declaration  should  immediately  proceed  to  state  the  sub- 
stance of  the  cause  of  action  {q) ;  and  according  to  the  observations  in  recent 
tb9  form  of  acUon  ought  npt  to  be  atated  ip  the  commencement  [r).    If 


!k)  6  T.  R.  40a ;  R.  Hilary^  8  Car.  I.  637 ;  Reynolds  v.  Welsh,  1  Crom.  M.  & 

I)  a  T.  R.  M3 ;  a  Wils.  393 ;  Ttdd,  9th  Ros.  580 ;  Hargreares  0.  Holder,  id.  ;  and 

•d.  450,  451 ;    but  see  S  Moore,  301 ;  8  3  Chitty's  Gen.  Prac.  468  to  470. 

Taont.  304,  &  C.  (p)  See  them,  ante,  276. 

(m)  Tidd,  450,  451,  9th  ed.  (q)  See  3  Chftty*s  Gen.  Prae.  467, 

(n)  Cooper  9.  Wheale,  K.  B.  Mich.  T.  (r)  Ball  v.  Hamlett,  1  Crom.  M.  ft  Ros. 

1855,  La^  Obfl.  133,  134.  575;  Reynolds  v.  Welsh,  fd.  580;    Har- 

(e)  Andersoa  «.  Thomas,  9  Bins .  678 ;  gresTes  •.  Holder,  id.  (a) ;  and  see  3  ChiL 

TbMipson  «.  Dieas,  9  Dowl.  94  ;    Marshall  Gen.  Prac.  468. 

9,  Thoioas»  id.  905 ;    Eotton  v.  Jeffery,  id. 
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w.  TH«    die  body  of  the  declaration  state  a  cause  of  action  Aat  ia  not,  nor  couM  be, 

^ii"'uit''  pi^P^rlj  declared  for  in  the  form  of  action  stated  in  the  wnU  then  the  deviation 

uTBs,  &e.  would  constitute  an  irregularity  and  ground  for  setting  aside  the  declaration,  bat 

ltt.^ttM  ^^^  *  ground  of  demurrer. 

eorrespond      It  has  always  been  considered  essential  that  the  declaration  should  adhme 
vriih  pro-    1^  Qj.  pfQQQeci  for  the  same  cause  of  action  as  that  expressed  in  the  affidavk  to 
,p.    f        hold  to  bailj  and  that  if  it  do  not,  the  defendant  may  apply  by  summons  or 
and  cause  motion  to  be  discharged  out  of  custody,  or  to  have  the  bail-bond  cancelled,  and 
of  aciioo     ^  ^^il  above  would  be  discharged  from  liability  («)  ;  and  unless  the  plaintiff 
tions  must  obtain  a  verdict  for  the  cause  of  action  stated  in  the  affidavit,  the  bail  would 
correspond  ^y^Q  ^i  (^i  l^te  stage  of  the  cause,  be  relieved  from  responsibility  ((). 
i^mU  to      Where  the  affidavit  to  hold  to  bail  was  for  goods  sold  and  money  lent,  and 
kdd  lo6at7.  |}ie  declaration  contained  no  count  for  goods  sold,  it  was  held  no  ground  for 
applying  to  have  an  exoneretur  entered  on  the  bail-piece  («) ;  but  that  decis- 
ion is  doubtful,  and  every  careful  pleader  should  take  care  to  insert  counts  in 
his  declaration  to  embrace  every  cause  of  action  sworn  to  in  the  affidavit. 

9dly.  The      The  declaration  must  allege  all  the  circumstances  necessary  for  the  support 
deciara-      ^f  the  action,  and  contain  a  full,  regular,  and  methodical  statement  of  the  in- 
state all     jury  which  the  plaintiff  has  sustained  (547),  and  the  time ;  and  in  trespass 
the  facts     qwirt  clawum  fregit^  the  name  or  abuttals  of  the  close  {x)  ;  though  in  other 
to  the  sup-  actions  venue  is  no  longer  to  be  repeated  in  the  body,  but  it  is  to  be  stated 
port  of  the  only  once  in  the  margin  {y).     These,  and  all  other  circumstances  essential  in 
law  to  the  action,  must  be  stated  with  such  precision,  certainty,  and  cleameas« 
[  *286 1   that  the  defendant,  knowing  what  he  is  called  upon  to' answer  (548),  may  *h% 
able  to  plead  a  direct  and  unequivocal  plea ;  and  that  the  juiy  may  be  enabled 
.  to  give  a  complete  verdict  upon  the  issue ;  and  that  the  Court,  consistendy 
with  the  rules  of  law,  may  give  a  certain  and  distinct  judgment  upon  the  prem- 
ises (z).     The  general  rules  as  to  what  facts  must  be  staled  have  been  consid- 
ered in  the  preceding  chapter  (a),  as  well  as  the  inconveniences  which  may 
arise  from  the  statement  of  superfluous  or  unnecessary  matter  (6).     The  regtit* 
sites  of  the  declaration  in  each  particular  case  so  much  depend  upon  circum- 
stances, that  ariy  general  observations  m  this  place  upon  the  structure  of  a  dec- 
laration would  be  butoi  little  utility.     We  will  presently  consider  the  requisites 
in  each  form  of  action,  and  the  precedents  in  the  second  volume  must  abo  be 
consulted,  and,  when  applicable,  should  be  followed  on  Lord  Coke's  principle, 
**  nam  nihil  simul  inventum  est  et  perfectum ;"  t .  e.  nothing  at  the  same  instant 
that  it  is  discovered  or  invented  is  perfect,  but  becomes  so  only  by  frequent 
use  and  perhaps  correction. 

(t)  Scrirener  ».  Wathing,  1  Hair.  &  Wol.  towards,  the  north,  Lempriere  v.  Humphrev. 

8 ;  3  Chitty's  Gen.  Prac.  337.  I  Harr.  &  Wol.  170. 

(0  9  Taunt.  Rep.  107.  (y)  Reg.  Gen.  HU.  Term,  4  W.  4,  r.  3. 

(tt)  Per  Littledale,  J.,  in  Gray  ».  Harvey,  (z)  Cowp.  682  ;  6  East,  42S,  423  :  5  T. 

1  Dowl.  1 14 ;  1  Arch.  Prac  C.  P.  [40].    8ed  R.  623 ;  Yin.  Ab.  Deolaratione. 

qucsre.  (a)  ^nte,  245,  266. 

(x)  Reg.  Gen.  Hil.  Term,  4  W.  4,  r.  V.  (6)  Ante,  262,  263. 
In  trespass,  the  abuttals  should  be  on,  not 


(547)  Vide  Pelton  v.  Ward,  3  Gaines'  Rep.  77.    Carpenter  ».  Alexander,  9  JoIiiiib. 
Rep.  291.    Roget  v.  Merit  and  Clapp,  2  Gaines*  Rep.  120. 
^548  Vide  Coffin  v.  Coffin,  2  Mass.  Rep.  363. 


IN    G£If£RAL. III.    6XNEBAL  REQUISITES.  t86 

We  iuLve  already  considered  the  diierent  degrtM  of  ceriainhf  required  in    m.  tha 

pl6adiiig»and  we  have  seen  that  the  certainty  necessary  in  a  declaration  is  to  a   ^^^^^^*' 

uHmu  intent  in  general  {d)^  which  should  pervade  the  whole  declaration,  and  sites,  &e* 

is  particularly  required  in  setting  forth  the  parties,  time  and  other  circumstances  sdlvT^f 

Becaasary  to  maintain  the  action  (e).     In  asmtmpiiU  the  description  of  the  con-  th«  oer- 

tract,  &c.  by  whereas^  or  recital,  is  not  demurrable  (/),  though  it  would  be  ^'p^y '^ 

otherwise  in  trespass  et  el  armtf  (g),  dseiara- 

tion  (c). 

1st  It  must  be  stated  with  certainty  who  are  the  parties  to  the  suit  {h) ;  and  Certainty 
thsrefore  a  declaration  by.  or  against  **  G.  D.  and  company,"  not  being  a  corpo*  ^P^^^^*» 
ratios,  is  insufficient  («)  (649) ;  so  though  property  be  vested  in  trustees  (k) 
even  by  an  act  of  parliament,  yet,  if  they  be  not  incorporated,  they  must  be  de- 
scribed by  dkeir  proper  names  as  individuals,  and  their  character  as  trustees 
subjoined,  as  a  description  of  the  capacity  in  which  the  legislature  authorized 
Ihem  to  act  (/)  ;  on  the  other  hand,  a  corporation  must  he  described  in  all  legal 
proceedings  by  their  corporate  name  ^in)(550).  The  statute  3  &  4  W.  4,  c. 
42,  sect  12,  authorizes  the  plaintiff  to  declare  against  a  defendant  upon  a  bill 
or  note,  or  other  writUn  ffw/rumsn/,  by  the  same  initial  or  contraction  of  chris- 
tian name  used  therein.  But  where  there  are  several  plaintifis  or  defendants, 
whose  names  have  been  once  described,  it  is  sufficient  and  proper,  when  the 
BBiaea  are  numerous,  afterwards  to  adopt  the  word  **  plaintiffs'*  or  **  defendants^** 
vriihoiit  again  enumerating  all  the  names  (n).  But  accuracy  must  be  observ- 
ed; for  if  in  an  action  at  the  suit  of  several  persons,  the  word  p/atn(t^in  the 
singular,  be  osed  in  stating  the  debtf  instead  of  plaintifis,  the  defendant  may 
demur  specially  (o),  though  it  would  be  otherwise  if  the  mistake  merely  oc- 
cuned  in  the  commencement  *We  have  seen  when  the  declaration  may  [  *287  ] 
faiy  from  the  process  in  the  name  of  the  defendant,  or  may  describe  him  with 
the  aliaBdietus{p).    In  declarations  upon  contracts,  it  should  be  expressly 

(c)  Jintty  2^7,  273.  Campb.  46C,  as  to  a  declaration  by  a  corpo- 

{d)  AnU^  96S;  Plowd.  84;  Co.  Lit.  303  .ration, 

a;  I  N.  R.  173.  (t)  8  T.  R.  608. 

(*)  Com.  Dig.  Pleader,  C.  18  to  C.  27;  (it)  See  taitt,  15,  16. 

Tjdd,  Stb  ed.  451.  (0  1  Leach,  4ih  edit.  513 ;  toI.  zxii.  MS. 

(/)  Ring  9,  Roxbrough,  2  Crom.  &  Jer.  Paper  Books  of  Mr.  J.  Ashhurst,  216. 

418;  2  Tyr.  A%S.  (m)   I  Leach,  4lh  ediL  263. 

(g)  2  Salk.  636 ;   1  Stra.  621  ;  Com.  Dig.  (n)  1  N.  R.  289  ;  '6  Taunt,  121;  2  Marsh. 

Pleader,  C. ;  Andr.  282.      When  the  pro-  301,  S.  C.  ;  6  Taunt.  406. 

eeedings  were  by  original,  and  the  wrk  reci-  (o)  Tyndall  and  another  v.  UIIesihornf>,  3 

ted  iti  declaration,  it  was  oUierwise,  1  Wils.  Dowl.  2.     Rut  see  4  Moore  &  Scjtt,  417. 

99  ;  Barnes,  452  ;  2  Wils.  203.  (p)  Ante,  280,  362. 

(A)  Com.    Dig.    Pleader,  C.   18;    see  1 

(549)  Ace  Bentiey  and  others  v.  Smith  and  oihers,  3Caines*  Rep.  170.  {  And  actions, 
to  be  properly  brought,  must  be  commenced  and  prosecuted  in  the  proper  christian  and 
Mtmoincj  of  the  parties,  and  not  in  the  name  of  the  company  or  firm.  Seeley  v.  Schenck, 
and  Dcnise,  Crandall  0.  Pr.  Denny  and  Co.,  1  Penn.  Rep.  75,  137.  Tomlinson  o.  Burke 
6t  al.,  5  Halst.  Rep.  295.  But  in  the  case  of  two  or  more  partners  of  the  same  surname^ 
if  the  jMmame  be  not  added  to  every  christian  name,  it  is  not  error.  Chance  v.  Cham* 
berst  1  Penn.  Rep.  384.  In  Virginia,  however,  it  h.is  been  decided^  that  a  declaration  in 
behalf  of  a  mercantile  company,  by  the  name  of  the  yirm,  without  mentioning  the  names 
of  ^tbe  partners,  is  good  after  a  veidict  for  the  plaintiff  upon  the  f^eneral  issue.  Pate  r. 
Bacon  et  al.,  6  Mnnf.  219.  Totty's  Ex.  v.  Donald  and  Co.  4  Munf.  430.  Barnct  v.  Wat- 
son, 1  Wash.  Rep.  372.  And  see  Porter  v.  Cresson,  10  Serg.  &  Rawle,  257.  As  to  whe- 
ther judgment  by  default  could  be  sustained  agatn«f  a  mercantile  company — the  suit  being 
against  the  >lrm— if  the  nam«t  of  the  partners  be  omitted  in  the  writ  and  declaration,  see 
Scott  h.  Co.  V.  Dunlap  &  Co.,  2  Munf.  349.  { 

(550)  Taylor  v.  Qreen  et  al.,  7  Ualst.  Rep.  124. 
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III.  THB    stated  by  and  with  whom  the  contract  was  made  (9) ;  and  where  there  are  two 
VcqVi^'^  or  more  persons  of  the  same  name,  they  should  be  distinguished  froni  each 
•iTBs,  Sic  other  by  the  insertion  of  some  appropriate  allegation,  as  **  the  now  plaintiff«" 
S.  Wh&t     ^'  "  ^^  °^^  defendant,"  or  «*  the  said  £.  F.  deceased,"  &c.  (r).     In  general, 
degree  of    however,  the  neglect  thus  to  distingubh  the  parties  will  be  aided  by  intend- 
b  rlquiiiwi.  ™®"*»  particularly  upon  a  general  demurrer,  or  after  verdict  {#)•     But  where 
the  plaintiff's  name  has  by  mistake  been  inserted  instead  of  the  defendant e* 
ormce  vtrad^  the  declaration  will  be  bad  upon  special  demurrer  (f) (551)  ; 
though  it  is  aided  by  verdict,  or  upon  general  demurrer,  by  the  statute  of  jeo- 
fails (11)  ;  and  if  the  part  of  the  declaration  in  which  the  mistake  of  the  par- 
ties has  occurred  can  be  treated  as  surplusage,  then  no  advantage  can  be  taken 
even  by  special  demurrer  (x).    But  it  has  been  decided  that  the  statutes  of 
jeofails  do  not  extend  to  the  names  of  third  persong  (y) ;  and  a  plea  of  judg- 
ment recovered,  stating  that  in  the  former  suit  the  plaintiff  impleaded  the  de- 
fendant in  a  plea,  &c.  to  the  damage  of  the  **  defendant,"  is  bad  on  geturai 
demurrer  (z).     When  the  debt  arose  on  record  or  specialty,  it  was  formerly 
usual  to  state  as  well  in  the  wrft  as  declaration  the  defendant's  descriptioo 
in  the  record  or  specialty  under  an  aliaa  dtc/tM,  but  this  is  no  longer  the  prac* 
tice  (a). 

Time,  eer-      2dly.  The  declaration  in  personal  actions  must  in  general  state  a  (me  when 

•uie^  'nt   ^^^T  material  or  traveraable  fact  happened  (6),  atad  whenever  heretofore  a  ve- 

of.  nue  wg^  necessary,  time  must  also  have  been  mentioned  (o)(552).     The  state* 

ment  of  the  real  or  precise  time,  however,  is  not  necessary  (553)  even  in  crim- 

[  *388  ]    inal  cases (d),  unless  it  constitute  a  ^material  part  of  the  contract,  &c.  declared 

upon,  or  unless  the  date,  &c.  of  a  written  contract  or  instrument  is  professed 

to  be  described  (e) ;  and  except  in  ejectment,  in  which  the  demise  must  be 

stated  to  have  been  made  after  the  title  of  the  lessor  of  the  plaintiff  (564)  and 

his  right  of  entry  accrued  (/)•     And  in  stating  that  a  deed,  bill,  or  a  promis* 

soiy  note,  &c.  **  bears  date**  on  a  certain  day,  or  in  describing  an  usurious. 

(q)  Ld.  Raym.  899;  Com.  Dig.  Action  (a)  1  Saond.  14  a,  n.  I. 

on  the  Case  for  Assumpsit,  H.  3,  Pleader,  (6)  Ring  v.  Rozbroogh,  8  Crom.  &  Jerr. 

C.  13,  po9t.  418 :  8  Tyr.  468. 

(r)  2  Wils.  386  ;    Cro.  Eliz.  867 ;  Com.  (c)  Per  Buller,  J.,  5  T.  R.  680,  684,  685  ; 

Dig.  Pleader,  C.  18.  Com.  Dig.  Pleader,  C.  19  ;    Plowd.  84;  14 

(f)  Id.  ibid. ;  1  N.  R.  178.  East,  891  ;  Sieph.  8d  ediL  343. 

(0  1  B.  &  P.  .'i9 ;  Willes,  8.  (rf)  Id, ;  I  Saund.  84,  n.  1  ;  Co.  Lit.  883 

(«)  16  &  17  Car.  8,  c.  8  ;  4  Anne,  c  16 ;  a  ;  8  Saund.  5,  n.  3,  859,  n.  8  ;  Hawk.  PI. 

Com.  Dig.  Action  on  the  Case  for  Assamp-  Cr.  B.  8,  c.  85,  s.  81 ;    5  Taunt.  7<I5 ;  8 

sit,  U.  3 ;   Willes,  5.  Moore,  91. 

(x)  Jinte,  865, 866 ;  4  Moore  k  Scott,  4 1 7.  (e)  4  T.  R.  590 ;  10  Mod.  31 3 ;  8  Campb. 

(y>  Willes,  ^  9.  307,  308. 

(s)  7  Taunu  871.  (/)  8  East,  857 ;  onlc,  816,  881. 

(551)  If  a  plaintiff  have  the  same  christian  name  as  a  defendant,  and  the  declaratioQ» 
after  stating  the  names  of  each  party  correctly,  and  at  full  length,  use  the  christian  name 
only,  as,  *'  the  said  James  being  in  custody,*'  it  is  certain  to  a  common  intent,  and  good 
on  special  demurrerr  Uildreth  o.  Uawes,  July,  1801,  M.  S.  Kent,  C.  J.,  cited  3  Carnea* 
Rep.  170,  note,  8d  ediL 

(558)  Vide  Denison  and  others  v.  Richardson,  14  East's  Rep.  SOO,  301.  PhiUtpa*  Et« 
164. 

(553)  Vide  Phillips'  Et.  164.  The  United  States  v.  Vigol,  8  Dall.  346.  CheMliam  v. 
Lewis,  3  Johns.  Rep.  43.  Tiffany  0.  Driggs,  13  Johnf.  Rep.  853.  The  text,  in  the  fourth 
London  edition,  has  the  word  *'  material,"  instead  of  **  necewary.** 

(554)  Vide  Van  Alen  «.  Rogers,  1  Johns.  Cas.  883. 
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contract  where  time  is  the  very  gist  of  the  matter,  the  real  day  must  he  truly    "«•  thb 
stated  (0')( 555).     In  general,  the  day  on  which  a  promise  is   laid   to  pay  a     ^^l^iJ* 
bill  of  exchange  is  not  material,  unless  it  be  expressly  alleged  to  have  been  its  sitbs,  &e, 
date  (A) ;  and  it  is  no  objection  that  the  day  of  the  promise  appears  to  have  j^jj 
been  more  than  six  years  before  the  commencement  of  the  action.     Thus  in  What   do* 
assumpsit  upon  a  contract,  the  day  upon  which  it  is  made  being  alleged  only  fg^^in»«, 
for  form,  the  plaintiff  is  at  liberty  to  prove  that  the  contract,  whether  it  be  ex-  isreijuired. 
press  or  implied,  was  made  at  any  other   time  (t).     And  where  it  is  not  es- 
sential that  the  day  laid  in  the  pleading  should  accord  with  the  truth,  it  is  not 
material  that  the  time  stated  be  so  distant,  that  in  fact  the   parties  could  not 
hare  then  been  alive  (^),  if  in  point  of  law  there  is  no  intrinsic  impossibility 
(hat  the  time  laid  is  correct  (/).     So  in  an  action  against  the  acceptor  of  a  bill 
payable  a(ler  sight,  an  allegation  that  it  was  accepted  on  the  day  of  the  date 
will  l>€  proved,  though  it  appear  that  it  was  accepted  on  a  subsequent  day  (m). 
And  an  allegation  in  case  by  a  reversioner  that  his  tenant  was,  ^*  and  still  is," 
possessed  of  the  land,  is  supported  by  proof  that  at  the  time  of  the  injury  the 
tenant  occupied  ;  and  a  subsequent  change  of  tenancy  is  not  material  (n) ;  so 
that  the  words  **  and  still  tV  being  immaterial,  may  be  rejected  as  surplus- 
age.    *A  deed  also  may  be  stated  in  pleading  to  have   been  made  on  a  day  [^289  ] 
different  from  that  on  which  it  bears  dale,  provided  in  such  case   the  words 
»*6eo«jiof  lia/f,"  &c.  be  omitted  (o),  and  it  be  merely  stated  that  "  on,  &c." 
the  deed  was  made.     So  in  an  action  on  a  bill  or  note,  though  it  be  payable 
at  a  particular  time  "  afler  date,"  it  is  not  necessary  to  describe  the  instru- 
ment as  *^  bearing  date"  on  a  given  day ;  it  suffices  to  state  that  "  heretofore, 
to  wit,  on,  &c."  it  was  made,  &c. ;  and  the  Court  said  they  would  intend  that 
ffae  date  of  the  instrument  was  the  day  on  which  it  was  alleged  to  have  been 
made  (p).     So  in  trespass   the  time  is  not  material  {q) ;  and  where   several 
trespasses  are    stated  to  have  been   committed  on  divers   days  and  times  be- 
tween a  particular  day  and  the  commencement  of  the  action,  the  plaintiff  is 
at  liberty  to  prove  a  single  act  of  trespass  anterior  to  the  first  day  ;  though  hci 
cannot  give  in  evidence  repeated  acts  of  trespass,  unless  committed  during  the 
time  stated  in  the  declaration  (r).     When   in  one  continued  sentence,  or  in 

(g)  Cowp,  671  ;  2  Stra.  806 ;    10  Mod.  year  A,  D.  1826  was  clearly  intended,  for  at 

313;  3  T.  R.  531  ;  Sleph.  Sd  cd.  345.  the  year   lOOO    was  mentioned,   and    then 

(A)  Flawkey  v.  Burwick,   1    Younge  &  eight  and   26,  the  word  tight  must  mean 

Jerv.  376«  hundred;  and,  Sdly,  at  least  the  word  roust 

(i)  S  Stra,  806;    10  Mod,  313;  1  Younge  mean  1000  eight  and   26,  which   would  be 

k  Jerv-  376.  1034,  and  the  law   does  not  recognize  the 

(^k)  Atkins  V.  Warrington,  7th  June,  1S27,  impossibility  of  defendant  living  even  since 

K.  B.  l^cforc  the  three  judges,  MS.     Decia*  that    time,    and    consequently    there    wat 

r*tiOT)  in  n&sump&it  on  the  common  count.%  ;  nothing  impossible  in  declaration.     Holroyd 

Ist,  stated  that  defendant  heretofore,  to  wit,  and  Littledale,  Justices,  concurred.     Judg* 

on   the    1st  day   of  November,  A.   D.  one  mcnt  for  plainliff» 

Ihomwand  eight  (omitting  hundred)  and  26,  (l)  Steph,  2d   edit.  344;    see   |  Sa|iin4 

At  London,  was   indebted,  &c.   and   after-  291  c,  note  I  ;  Id.  171a,  note  1, 

wards  stated   "on  the  day  and  year  afore-  (m)   I  Stark.  46. 

said  ;  *'  spceial  demurrer,  assigning  as  cause  (ti)  3  Taunt.  137. 

tbat   the  time  mentioned  was  nonsensical  (o)  4  East,  477. 

and   abcurd,  and   no  year  was  mentioned  ;  ( /?)  6  M.  &  Sel.  75. 

and  joinder.    C bitty  for  plaintiff,  and  Wat-  (q)  Co.  Lit.  283  a. 

son  for  defendant,     Bayley,  J.,  held  this  to  (r)  1  Saund.  24,  note  1 ;  1  Stark,  R.  $<ll» 
be  no  ground  of  demurrer,  first,  because  the 


(555)  Vide  Harris  v.  Hudson,  4  Esp,  Rep,  l$2, 

Vox-  L  34 
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111.  THB  several  sentences  connected  by  the  conjunction  '*  and,"  several  facts  are 
*iiE  *bi^*^  stated,  the  time,  though  only  once  alleged,  will  apply  to  each  fact ;  as  in  tres- 
fliTEs,  kc.  pass,  that  the  defendant,  on,  &c.  at,  &c.  made  an  assault  on  the  plaintiff,  and 
J  ,|'  took  and  carried  awny  a  bag  («).     And  it  is  said  that  in  averring  the  perform* 

What   dc-  ance  of  a  contract,  it  is  not  necessary  to  state  any  particular  day,  unless  time 
^'^uint       ^^  material  (t),  and  to  a  negative  matter  no  time  need   be  alleged  («)•     Bol 
it  required,  there  should  in  general  be  a  distinct  averment   of  time  to  every  material 
fact  (x). 

In  framing  the  declaration,  care  must  be  taken  that  no  material  part  of  the 
cause  of  action,  or  damages  resulting  from  the  injury,  or  other  material  fact, 
appear  to  have  accrued  after  the  time  to  which  the  declaration  by  its  date  at 
the  top  refers,  for  otherwise  it  will  be  subject  to  a  demurrer  {y)  (556) ;  and 
where  it  was  positively  and  expressly  averred  in  the  declaration  that  the  plain- 
tiff had  sustained  damage  from  a  cause  subsequent  (557)  to  the  commen'^emeDt 
of  the  action,  or  previous  to  (he  plaintiff's  having  any  right  of  action,  and  the 
f  *290 1  i^^y  S^^'®  entire  damages,  ^judgment  will  be  arrested  ;  but  where  the  cause  of 
action  is  properly  laid,  and  the  other  matter  either  comes  under  a  scilicet^  or  is 
void,  insensible  or  impossible,  and  therefore  it  cannot  be  intended  that  the  jury 
ever  had  it  under  their  consideration,  the  plaintiff  will  be  entitled  to  judg- 
ment (z)  (558).  And  af\er  verdict,  judgment  wilt  not  be  stayed  or  reversed 
for  a  mistake  of  the  day,  month,  or  year,  in  any  bill,  declaration,  or  pleading, 
where  the  right  time  in  any  writ,  plaint,  roll,  or  record  preceding,  or  in  the 
same  roll  or  recotd  where  the  mistake  is  committed  is  once  alleged  (o)  (559) ; 
and  this  provision  was  afterwards  extended  to  judgment  by  confession,  nil 
dicUt  &c.  in  Courts  of  record  (6),  and  to  penal  actions  (c). 

Moreover,  the  pleader  must  take  care,  in  Rtatin<>'  time,  that  there  be  no  tn- 
€cn$uUncy  in  dates.  Thus  where  a  declaration  at  the  suit  of  an  administrator, 
after  stating  a  promise  to  the  intestate  on  the  2d  January,  A.  D.  1832,  after- 
wards stated  that  the  letters  of  administration  were  granted  to  the  plaintiff  at  a 
prior  date^y'iz.  the  2d  January,  1831,  this  obvious  inconsistency  was  holden 
fiital  on  special  demurrer,  although  the  latter  date  was  preceded  by  an  allcgd- 
tion  that  the  grant  was  after  the  death,  and  the  time  was  laid  under  a  rti/e^ 
lictt  (dj. 

• 

(t)  Cro.  Jac.  44^,  26*2;  Andr.  251 ;  Com.  (y)2Stund.    291,   n.   I.e.     As   to  this. 

Dig.  Pleader,  C.  19  ;    I  Ld.  Raym.  576 ;  Sir  lee  post,  291,  et  subs.  ;  and  2  Crom.  &  Jcr, 

W.  Jones,  56.  418,  464  ;  2  Tyr.  463,  S.  C. 

(I)  Cro.  Eiiz.  880.  (z)  8  Saund.  171  cj  Com.  Dig.  Pleader. 

(h)  5  T.   R.  616;  Plowd.   24  a;    Com.  C  19. 

Dig.  Pleader, C.  19.  (a)  16  fc    17   Car.  2,   c.  8;    Com,   Dig, 

X*)  14  East,  300;   II  Price,  400  ;  and  see  Pleader,  C.  19. 

nole(iO  ifi/ra.    As  to   the  legal  import  of  (6)  4  Anno.  e.  16, 

Ihe  words  "  immedialelv,"  and  "then   and  (c)  4  Geo.  2,  c.  26  ;  TVillcs,  600. 

t1iere,*>  see  Com.  Rep.  480;   1  Chit.  Crim.  \d)  Ring  v.  Roxbrougli,  2  Tyr.  468;  3 

Law,  819.  Crom.  &  Jerv.  4^8.  S.  C. 

(556)  Ace.  Lowry  ».  Lawrence,  1  Caines'  Rep.  69.  Cheeth»m  r.  Lewis,  3  Johns.  Rep. 
48.  Waring  0.  Yates,  10  Johns.  Rep.  119.  And  the  mistake  is  not  cured  by  verdict. 
Ward  ».  Honeywood,  Doug.  61.  Cheethnm  «.  Lewis.  3  Johns.  Rep.  44.  Contra,  Bemia 
V.  Faxon,  4  Mass.  Rep.  263,  {  Crouse  v.  Mi'ler,  10  Serg.  &  Rawie,  155.  See  Shaw  v. 
Wile,  8  Rawie,  280.  ( 

(567)  I  Langer  o.  Parish,  8  Serg.  &  Rawle,  134.    See  the  cases  cited  in  the  opinion  of 
the  eourL^ 

(568)  {-Shaw  r.  Wile,  8  Rawle,  280.  10  Serg.  &  Bawle,  16$,  159. 1  Vide  Buckley 
».  Kenyon,  10  East's  Rep.  139. 

(669)  Vide  Allaire  v.  Ouland,  8  Johns.  Cas.  66. 
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Since  the  tkniformity  of  process  act,  2  W.  4,  c.  39,  all  the  new  writs  are    iH«  tal 
considered  the  commenceineDt  of  the  action,  and  not  as  before  mere  process  ^kbovi^'' 
to  bring  the  defendant  into  Court ;  so  that  now,  if  the  writ  be  issued  before  iiTss,  tee. 
the  cause  of  action  is  complete,  the  plaintiff  would  be  nonsuited,  if  the  de-  ^{"'^ 
fondant  plead  so  as  to  raise  the  objection  (e) ;  and  the  above  expressly  re-  What  da- 
quires  that  the  true  day  of  issuing  the  process  shall  be  stated  therein ;  and  Reg.  ^^.  ^ 
Gen.  HiL  Term,  4  W.  4,  No.  1,  requires  the  issue  to  state  the  actual  date  of  isroqoired. 
the  writ  as  well  as  of  the  declaration.     The  Reg.  Gen.  Mich.  Tcrm>  3  W.  4|  .juj^  p^^^ 
reg.  15,  and' of  Hil.  Terra,  4  W.  4,  reg.  1,  expressly  require  the  declaration  «nt    prae^ 
in  all  personal  actions  to  be  entitled  of  the  very  day  of  the  month  and  year  ^^^{^1  ^ 
when  the  same  is  filed  or  delivered.     But  the  neglect  to  entitle  the  declara-  to  timai 
tion  of  the  proper  day,  month,  and  year,  is  probably  no  ground  of  demurrer, 
but  merely  an  irregularity  to  be  taken  advantage  of  by  summons  or  mo- 
tion (/).     The  declaration  need  not  expressly  notice  the  date  of  the  writ  (g), 
though  care  must  be  observed  to  state  all  facts  to  have  occurred  on  a  day  be- 
fore the  writ  issued,  or  at  least  not  on  a  subsequent  date  (A). 

It  is  also  essential  that  no  material  fact  be  stated  in  the  declaration  to  have 
happened  after  the  date  or  teat  of  the  irrt/,  which  is  now  in  all  cases  consid- 
ered the  commencement  of  the  action,  and  cannot  legally  be  issued  until  after 
the  CBQse  of  action  is  complete.     The  Reg.    Gen.   Hil.  Term,  4  W.  4,  pre- 
scribes that  the  date  of  the  first  writ  shall   be  stated  in  the  issue^  and  conse- 
quently it  will  afterwards  appear  on  the  face  of  the  nisi  prius  record.     The 
pleader  should  therefore  always  ascertain  the  date  of  the  first  writ,  and  state 
every  fact  to  have   occurred   before  that  day.     When,  however,  the  exact  day 
is  immaterial,  as  in  an  action  for  verbal  slander,  the  statement  by  mistake  in 
the  declaration  that  the  words  were  uttered  after  the  writ  issued,  but  before 
the  title  of  the  declaration,  would  be  aided  by  verdict,  and  would  not  afterwards 
constitute  a  ground  of  motion  in  arrest  of  judgment  or  writ  of  error,  because 
it  will  be  inferred  that  the  judge  would  not  have  suffered  the  plaintiff  to  have 
obtained  a  verdict,  if  the  evidence  had  shown  that  the  action  was  prematurely 
lurought  (t). 

ddly.  It  was  also  essential  that  a  plctce  (560)  should  be  alleged  where  PUcs. 
^very  fact  material  and  traversable  occurred  (A?).  But  the  pleading  rules,  Hil. 
Term,  4  W.  4,  in  order  to  abolish  all  unnecessary  statements,  now  enjoin  that 
the  venue  shall  be  stated  only  in  the  margin^  and  not  be  repeated  in  the  body, 
excepting  when  local  description  is  essential ;  and  that  in  trespass  quare  clou* 
turn  fregilf  the  name  of  the  close  or  abuttals  must  be  stated,  or  a  special  de- 
morrer  will  be  sustainable  ;  and  in  a  declaration  in  an  inferior  Court,  or  upon 
a  judgment  or  proceeding  of  an  inferior  Court,  every  material  fact  must  be 
averred  to  have  accrued  toiihin  the  jurisdiction  {I).  We  will  presently  con- 
sider die  doctrine  of  venues^ 

(0  Alston  V.  Underbill,  1   Crom.  &  M.  (g)  Dupro  e.  Langridge,  2  DowL  584 ;  S 

498,  768 ;  3  Tyr.  427 ;  Steward  v.  Lay-  Cbitty's  Gen.  Prae.  464. 

toil,  3  DowL  430 ;   3  Chitiy*8  Gan.  Prac  {k)  Jtutt^  289. 

159.  ({)  Steward  v.  Layton,  3  Dowl.  430. 

(/)  Neal  V.  Richardson,  2  Dowl.  89 ;  3  \k)  b  T.  R.  620 ;  14  East,  300, 301. 

Cbitty's  Gen.  Prac.  463,  464.  (1)  Read  t.  Pope,  1  Crom.  M.  &  Rot.  309. 


(560)  Vide  Danivm  and  others  v.  Richardson,  14  East's  Rep.  300,  351.    Gardner  v. 
Humphrey,  10  Johns.  Rep.  53. 
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4dilj,  It  IS  still  more  material  that  certainty  and  accuracy  be  obsenred  in 
the  more  subitantial  parts  of  the  declaration,  which  state  the  cau»t  of  action 
itself.  Thus,  in  assumpsit,  the  consideration  of  the  contract  and  the  con- 
tract itself  must  be  fully  stated  ;  and  therefore,  in  the  instance  before  men- 
tioned, a  declaration  stating  that  in  consideration  that  the  plaintiff  had  sold  to 
the  defendant  a  certain  horse,  at  and  for  **  a  certain  quantity  of  oil,"  not  speci- 
fying the  quantity,  was  holden  insufficient  (m).  So  a  declaration  in  debt  on 
**  a  certain  bond,"  without  stating  the  particulars,  is  not  sufficiently  certain  (n) ; 
and  a  declaration  in  replevin  for  taking  divers  goods  and  chattels  of  the 
plaintiflT,  without  naming  them,  is  bad  for  uncertainty  (o),  and  a  declaration  in 
trespass  for  taking  fish,  &c.  or  divers  goods  and  chattels,  without  specifying 
the  number  or  quality,  is  too  general  (p)(5Ql).  So  is  a  declaration  in  eject- 
ment for  **a  tenement,"  not  showing  of  what  description  {q).  On  the  other 
hand,  we  have  seen  that  the  declaration  should  contain  no  unnecessary  state- 
ment, nor  prolixity  in  the  statement  *of  the  facts  which  are  alleged  (r).  The 
application  of  those  several  rules  will  be  better  considered  when  we  examine 
the  particular  parts  of  the  declaration.  It  may  here  suffice  to  observe  that 
the  want  of  sufficient  certainty  is  generally  aided  by  verdict  at  common  law(«) ; 
or  even  by  the  defendant's  pleading  to  the  declaration  ((} ;  or  by  demurring  to 
the  whole,  where  only  a  part  of  the  count  is  bad  (u) ;  but  a  judgment  by  de- 
fault for  the  plaintiff  does  not  cure  the  defect  of  uncertainty  in  not  stating  the 
description  and  quantity  of  goods  under  the  statute  of  jeofails  {x). 


[  *292  ] 

IT.    ITS 
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♦IV.  THE  SEVERAL  PAUTS  AND  PARTICULAR  REaiTISITES  OP 

DECLARATIONS. 

As  explanatory  of  the  following  subdivisions  and  observations,  it  may  be 
expedient  here  to  give  the  form  of  a  declaration  in  asswnpsiit  containing  most 
of  the  parts  to  be  commented  upon,  by  way  of  example. 

In  the  King's  Bench,  [or  "C.  P.»»  or  "Exchequer  of  Pleas."] 

Ou  the  12th  day  of  January,  A.  D.  1836. 
Jdiddltstx  (to  wit.)  John  No*ika,  by  Y.  Z.  his  attorney,  complains  of  Thomna  Stiles, 
who  has  been  summoned  to  answer  the  plainiiff  [in  an  action  upon  promises.]  For  that 
whereas,  before  and  at  the  time  of  the  making  of  the  promise  of  the  defendant  hereinafter 
next  mentioned,  the  dcfendt.nt  was  an  attorney,  to  -wit,  an  attorney  of  the  Court  of  oar 
Lord  the  King,  before  the  King  himself.    And  thereupon  heretofore,  to  ivtt,  on  ibe-— ^ 


(m)  ^»£e,  271. 

(n)  ItU;  13  East,  102. 

<o)  I  Moore,  386  ;  7  Taunt.  642  ;  S.  C. 
8  Moore,  379. 

(p)  Com.  Dig.  Pleader,  C.  21. 

iq)  Jinte,  273. 

<r)  ^nte,  262,  263  ;  Moore,  467. 

(t)  «  B.  &  P.  265;  1  N.  R.  172;  2 
Saund.  74  b  ;   1  Saund.  228  a  ;  ante,  271. 


(0  2  Saund.  74  b ;  6  B.  &  C.  295  ;  ante, 
273  ;  post,  295. 

iu)  Saund.  379,  380 ;  Coin.  Dig.  Plead. 
C.  32. 

(x)  4  Anne,  c.  16;  7  Taunt.  642;  I 
Moore,  386,  S.  C;  5  Bar.  and  Aid.  712. 
But  sec  the  late  case,  8  Moore,  379,  making 
this  quf.stionable. 


(561)  I  In  an  action  on  the  case  against  a  Judge  of  Probate,  for  appointing,  as  guar- 
dian to  a  minor,  a  man  who  was  insolvent,  and  neglecting  to  take  security  from  him  for 
the  faithful  discharge  of  his  duly  as  guardian, }  a  declaration  staling  that  the  plaintiff  was 
owner,  and  legal  possessor  of  2000  dollars  worth  of  personal  properly,  {  which  was  spent 
and  unaccounted  for  by  such  guardian,  {  was  held  bad,  after  verdict.  Phelps  ».  Still,  1 
Day's  Rep.  315. 


IV.    ITS    PARTS    AMD   PARTICULAR   REQUISITES.  88S 

day  of A.  D. ,  in  eonBideralion  that  the  plainliff,  at  the  request  of  the  defendant| 

woitU  retain  and  employ  the  defendant  aa  such  attorney,  to  commence  and  prosecute  1"^°^^^ 
a  certain  action,  to  wit,  an  action  at  the  suit  of  the  plaintifT  against  one  G.  H.,  for  the  * 

recovery  of  a  certain   sum  of  money,  to  wit,  the  sum  of  £ ,  then  claimed  by  the  ^9"*»"*r* 

plaintiff  to  be  due  to  him  from  the  defendant  for  fees  and  reward  to  be  therefore  paid  to 
the  now  defendant ;  he,  the  now  defendant,  then  promised  the  plainliff  to  observe  and     '^°"'**  • 
perform  his  duty  as  such  attorney  for  the  plaintiff  in  the  premises.     And  the  plaintiff  ^^^^i^* 
saith  that  he,  confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  request  of  the  defendant,  retain  and  employ  him  as  such 
attorney  to  commence  and  prosecute  the  said  action  against  the  said  G.  B.  in  the  Court 
of  K.  B.  at  Westminster,  for  the  recovery  of  the  said  sum  of  money,  and  for  fees  and  re- 
ward to  be  therefore  paid  to  the  now  defendant,  and  the  defendant  then  accepted  the  said 
retainer  and  employment,  and  in  pursuance  thereof  then  commenced  and  prosecuted  the 
aaid  action.     And  although  such  proceedings  were  thereupon  had  in  the  same  action,  that 
aftenrards,  to  wit,  on,  &c.  a  certain  issue,  [or  "issues"  ifieveralf]  before  then  joined  be« 
tween  the  same  parties,  was  about  to  be  tried,  according  to  the  course  and  practice  of  the 
said  Court,  and  thereupon  it  then  became  and  was  the  duty  of  the  now  defendant  as  such 
attorney,  and  in  pursuance  of  his  said  retainer  and  employment,  to  cause  and  procure  due 
c&rt  to  be  observed   in  ascertaining  and  adducing  sufficient  evidence  to  enable  and  entitle 
the  plaintiff  to  obtain  and  recover  a  verdict  in  the  said  action  against  the  then  defendant . 
therein  ;  yet  the  defendant,  disregarding  his  said  duty  and  his  promise  in  that  behalf,  did  Defend- 
not  nor  would  cause  or  procure  due  care  to  be  observed  in  so  ascertaining  and  adducing  ant's 
anffident  evidence  to  enable  or  entitle  the  plaintiff  to  obtain  a  verdict  in  the  action  against  breach. 
the  said  tlien  defendant,  but  wholly  neglected  and  omitted  so  to  do.    And  by  reason  and 
in  consequence  thereof,  and  of  the  careless  and  improper  conduct  of  the  now  defendant 
in  and  about  the  conduct  of  the  said  action  for  the  plainliff,  afterwards,  to  wit,  on,  &c.,  the 
plaintiff  h^ainie  and  was  nonsuited  therein.    And  by  reason  thereof  the  plaintiff  hath  Conse- 
been  and  is  greatly  delayed  and  hindered  in  the  recovery  of  the  said  money  so  claimed  by  quent 
him  as  aibfrsaid,  and  the  plaintiff  hath  incurred  and  paid,  and  hath  become  liable  to  pay^  d;image. 
to  the  said  Q.  H^  divers  sums  of  money  amounting  to  a  large  sum,  to  wit,  the  sum  of 
XI 00,  aa  and  fior  his  costs  of  the  defence  of  the  said  action.     And  thereby  also  the  plain- 
tiff hath  incurred  great  trouble  and  expense,  to  wit,  an  expense  of  £lO0,  in  and  about  the 
aaid  action,  which  hath  been  and  is  by  means  of  the  said  negligence  and  improper  conduct 
of  the  defendant  in  the  premises  become  abortive  and  unproductive  as  aforesaid.    To  the  Conclu- 
daoage  of  the  plaintiff  of  £ ,  and  thereupon  he  brings  suit,  &c.  sion. 

We  will  consider  the  above  form,  and    its  several  pari*,  aud  those  of  a  dec-      Division 
laration  in  general,  under  the^  following  heads,  viz.  ^^  '^^ 

1.  The  title  of  the  Declaration  as  to  the  Court.  of'pms  of 

2*  The  title  of  the  Declaration  as  to  the  Time  when  it  is  filed  or  delivered,  a  declare- 
_     ^,  .      .  tion  in  a»- 

3.  The  venue  m  the  margin,  sumpsiL 

•4L  The  commencement. 

5.  The  body. 

Inducement 

Consideration. 

Promiie. 

JivermentSm 

Breach. 

Consequent  damages. 

6.  The  conclusion. 

7.  The  Profert  of  Deeds,  Probates,  and  Letters  of  AdinmistratioDy  &C 

8.  The  fltatement  of  pledges  to  be  discontinued. 

9.  Other  fiifice22<m60tw  points. 


^^a  Oi?  TH£   l)KCLARATl6fr« 

!▼.  1.  5re//«  of  Court  formerly.     In  the  King*8  BencfaTwhen  the  proceedingB 

"•  J!^*^*'  were  by  bill,  the  declaration  was  entitled  with  the  name  of  the  prothonotarj  or 

chief  clerk,  (now  "  EUenborougb,")  for  enrolling  pleas  in  civil  causes,  depend- 

of ^he*^*^**  ing  between  party  and  party,  on  the  plea  side  of  the  Court,  and  particularly  so 
Couit  in     when  by  bill  (y).     When  the  proceedings  were  by  original,  the  declaration  was 
the  former  ^^^j^\]y  entitled,  **  In  the  King's  Bench ;"  and  in  the  Common  Pleas  and  ci- 
chequer,  the  name  of  the  Court  was  superscribed,  as  in  a  declaration  by  orig- 
inal in  the  King's  Bench. 

But  now,  and  since  the  abolition  of  the  previous  varying  writs  to  bring  the 
defendant  into  Court  in  personal  actions,  by  the  uniforroilj  of  process  act,  2 
W.  4,  c.  39,  the  Reg.  Gen.  Mich.  T.  3  W.  4, 1,  reg.  15,  orders  that  "  every 
declaration  shall  in  future  be  entitled  in  the  pi  oper  Court^^^  aiid  if  that  title  be 
omitted  or  be  merely  indorsed^  the  Court  will  set  aside  the  declaration  for  ir- 
regularity {z). 

M,  The      2.  Title  as  to  Time.     The  title  of  the  Term^  with  reference  to  the  ancient 

tide  of  de-  proceedings  ore  tenuis  was  considered  as  a  statement  or  memorandum  of  die 

as  to  Umc  ^^^  when  the  plaintiff  and  the  defendant  came  into  Court,  and  in  form  alleged 

his  cause  of  complaint  (a).     This  could  then  only  be  in  term  time,  when  the 

defendant  was  in  Court ;  consequently  a  declaration  must  formerly  in  general 

Former     be  entitled  in  term  [h).     It  was  also  a  general  rule  that  the  declaration  should 

practice  a«  ^^^  entitled  of  the  term  in  which  the  writ  was  returnable,  or  of  that  of  the  dc- 
10  A  eiin.  ^  . 

fendani's  appearance^  and  if  it  were  entitled  of  a  subsequent  term  it  was  ir- 
regular, and  a  judgment  signed  for  want  of  a  plea  thereto  was  also  irregu- 
lar (c).  A  declaration  by  bill  must  regularly  have  been  entitled  of  or  after  the 
day  on  which  the  bail  had  been  filed  or  an  appearance  entered,  because  the 
bill,  of  which  it  is  a  copy,  cannot  be  filed  until  the  bail  is  put  in,  which  alone 
in  the  King's  Bench  gives  the  Court  jurisdiction,  and  when  by  reference  to  the 
practice  of  declaring  ore  tenus  the  defendant  was  in  Court  to  hear  the  cause 
of  complaint  (d)  (562) ;  unless  in  the  case  of  a  declaration  de  bene  e«te. 
Therefore,  if  there  be  two  defendants,  and  one  of  them  could  not  be  served 
or  arrested  on  the  first  process,  and  he  were  brought  into  Court  upon  another 
writ,  returnable  in  a  subsequent  term,  the  declaration  should  be  entitled  of  the 
last  term  (e).  So  where  one  of  several  defendants  had  been  outlawed,  the 
declaration  must  be  entitled  af\er  such  outlawry  was  complete  (/} ;  and 
where  a  sole  defendant  could  not  be  served  or  arrested  on  process  returnable 
in  one  term,  and  an  alias  returnable  in  the  next  was  issued,  the  declaration 
might  and  perhaps  should  have  been  entitled  of  the  last  term  {g).  In  these 
cases,  however,  the  plaintiff  could  not  upon  a  declaration  in  chief  give  in  oti* 

(y)  Tidd,  9th  ed.  43.  (e)  I  Marsh:  341  ;  3  T.  R.  6t4. 

(s)  Kipplin^  V.  Watts,  K.  B.  Mich.  T.  {d)  8  Lev.  13,  176;  I  Ventr.  136;  Com. 

1835  ;  Legal  ObeerYer,  5  Dec.  1835,  p.  86.  Dig.  Pleader,  C.  6 ;    Rep.  temp.  Hardw. 

(a)  1  T.  R.  116.  HI  ;  Tidd,  9th  ed.  486;  1  B.  &  P.  367;  6 

(6  The  term  in  the  midst  of  which  the  T.  R.  4S6. 

king  dies,  may  be  entitled  in  the  first  year  (c)  1  Wils.  848. 

of  the  succeeding    king's    reign,   1  Dowl.  (/)  1  East,  133;  1  Wils.  78. 

Rep.  4.  Or)  3  T.  R.  687. 

(568)  Vide  Sabin  v.  Wood,  10  Johns.  Rep.  819. 


IV.    ITS    PaRTB   and   particular  R£QUI9ITKS«  29%  b 

deoee  a  cause  of  action  arising  ador  the  first  term  (h) ;  though  a  declaration     ■▼•  its 

by  the  bye,  (now  not  allowed.)  not  being  founded  on  the  original  process,  might  '^^I!IL  ^ 

have  been  entitled  of  the  second  term,  and  the  plaintiff  therein  might  give  in  Sdly.    Ti- 

evidence  a  cause  of  action  arising  after  the  first  (i)(663).     There  ^v^ere  former-    ^^^  ^ 

ly  many  decisions  as  to  when  or  not  a  sptcicU  tUlt  was  requisite  or  proper,  but 

which  now  are  only  useful  in  explanation  of  the  previous  practice  ( k). 

When  on  the  face  of  the  declaration,  entitled  generally  of  the  term,  it  ap-  Consr- 

peared  that  the  cause  of  action  accrued  aAer  the  first  day  thereof,  the  defend-  ^l*^^'^^*^*  pf 
■  .  '  iiiisuike  In 

ant  might  demur  specially  (/).     But  it  was  holden  not  to  he  a  ground  of  error  tiile  before 
to  entitle   the   declaration  of  the  term  generally,  although  the  declaration  \y^'  \  ^' 
flfaowed  that  the  cause  of  action  accrued  aHer  the  firat  day  of  the  terra  and  recent 
during  its  currency  (m).     The  Court  would  formerly  in  any  case  give  leave  to  ■'^l^* 
amend  on  payment  of  costs  (n).     And  it  has  been  holden,  th^t  if  after  verdict 
*it  bo  made  appear  upon  motion  in  arrest  of  judgment  that  the  bill  wa«i  filed  [  *295 1 
and  declaration  delivered  after  the  cause  of  action  had  actually  accrued,  the 
plaintiff  was  entitled  to  judgment  without  any  amendment,  for  though  the  dec- 
laration being  general,  relate  pi'ima  facie  to  the  first  day  of  the  term,  yet  the 
bill  being  filed  on  a  subsequent  day,  all  the  subsequent  proceedings  related 
thereto  by  the   course  and  practice  of  the  Court,  of  which,  if  error  were 
brouf^t,  the  Court  would  ex  officio  take  notice  (o)  ;  and  therefore  the  general 
title  was  aided  by  reference  to  the  time  of  filing  bail  (p) :  and  in  another  case  • 
H  was  held  that  afler  verdict  the  only  course  was  to  allege  diminution  (9). 
In  general  it  is  no  ground  of  error  upon  a  judgment  of  an  inferior  Court, 
UuU  the  plaint  was  levied  before  the  cause  of  action  accrued  (r).     By  an  ex- 
press provision  (9)  these  objections  are  aided  in  the  Court  of  Common  Pleas 
ml  Lancaster.     And  in  trespass,  with  a  continuance  after  the  term  of  which 
Ifae  dechiration  was  entitled,  the  Court  refused  to  arrest  the  judgment  (/). 

If  the  action  were  commenced  before  the  cause  of  it  accrued,  the  defendant 
might  have  pleaded  that  matter  in  abatement  («).  Where  the  proceedings 
were  entered  with  a  general  memorandum  of  the  term,  and  the  cause  of  action 
appeared  in  evidence  to  have  arisen  after  the  first  day  of  the  term,  the  plaintiff 
would  be  nonsuited,  unless  he  produced  or  proved  the  writ,  and  thereby  show- 
ed that  it  was  really  sued  out  subsequently  to  the  cause  of  actioi^  (v).     And 

(4)  Id.  <>24,  irieni  nnt  aliowed  in  peiml  actions^  6  Taunt. 

{f»  W.  6«7.  19  ;    I  Marsh.  419,  S,  C, 

ft)  Sec  Chitty  on  Pleading:,   5ih  ed.  t93,  (0)  2   Lev.    I7r.;  3   Salk.   9;     I    T.   R. 

S94^«nd  aCrum.&Jcr.  464.  118;   I  Vcni.  264;   1  Sid.   373,  432;    Bui. 

(0   IT.   R.    lie.     The  demurrer  should  N.  P.  137;  Tidd,  9lh  edit.  428;  ante,  217, 

be  special,  I   Stra.   21.     It  seems  snfcr  to  219. 

demor,  rr  the  objection  may  be  aided  as  a  (p)  2  Lev.  13,    176;   1  Vent.   135;    Bui. 

jeofail  after  verd:cl  by  5  G.    1,   c.    ]3  ;  see  N.  P.  137,   138;    Garth,    114.    Ha;    Tidd, 

Andr.  13  ;  2  Bing.  463  ;   10  Moore,  194  ;   1  9ih  ed.  428, 

AfCle.  &  Y.  802  ;  although  not  perhaps  by  (9)  Carih.   288,289;  2   Lct.    176;    and 

aaiy  of  the  prerious  statut*  s  of  joofail-     Cro.  see  cases  in  note  («»),  supra, 

Eliz.  325 ;  Cro.  Car.  272,  29i,  ^95  ;   I  Show.  (r)  3  B,  &  Aid,  605. 

147  ;  Sir  Wra,  Junes,  301.  (*)  39  &  40  Geo.  3,  c.  105, 

(m)  4  Bing.   469;     10  Moore,    194;     t  (t)  Andr*  250. 

MTlel.  &  Y.  i02.  S.  C.  (u)  Com.  Dig.  AbaUment,  G.  6. 

(»)  7  T.  R,  474;   I  Wils,  78;  Tidd,  9lh  (»)  2  Saund,  I,  n.  I  ;  Purr.  1241  ;  1  Bin. 

edit.  426,  427 ;    2  Chit,  Hep.  22,     Amend*  Rep.  312;  Bui.  Ni.  Pri.  137;  5  £s|>,  163; 

8  B.  &  C.  329. 

(563)  {  Ruston  v.  Owston,  2  ]\f*ClelI.  and  Young's  Rep.  203.  \ 


S95  OP  THE  DECLARATION. 

IT.  ITS     where  in  a  similar  case  the  trespass  complaiDcd  of  was  admitted  by  the  defend- 
4aT8^  c.  gQ^9^  pjg^  ^^  g^^  oBsault  demesne^  the  Court  held  it  to  be  well  enough«  for  the 
Sdly.  Title  plaintifiTneed  not  give  any  eyidenca  on  that  plea,  unless  to  aggravate  damages, 
^t!^^     &i)<l  the  Court  would  not  nonsuit  him,  because  it  was  amendable  by  a  new 
bill  (10). 
£  *296  1      ^The  declaration  might  also  be  amended  in  this  respect  at  the  instance  of 
the  defendant,  if  necessary  for  his  defence.     Thus  where  the  declaration  was 
entitled  of  the  term  generally,  and  the  defendant  pleaded  plene  adminiHratit  («), 
or  a  tender  made  before  the  exhibiting  of  the  bill,  upon  which  he  would  give  ia 
evidence  an  administration  of  assets,  or  a  tender  made  between  the  first  day  of 
term  and  the  day  of  suing  out  the  writ,  it  was  held  that  he  should  either  call 
upon  the  plaintiflT  to  entitle  his  declaration  properly  (y) ;  or  should  plead  the 
fiction  of  the   Court  specially  (664),  without  calling  upon  the  plaintiff  to  alter 
his  declaration ;  or  should  prove  or  produce"  the  writ  on  the  trial  (z).    And 
where  the  declaration  was  entitled  generally  of  the  term,  it  was  held  that  the 
defendant  might  give  evidence  at  the  trial  of  the  time  when  it  was  actually 
filed  in  support  of  the  plea,  that  the  cause  of  action  did  not  accrue  within  six 
years  next  before  the  exhibiting  of  the  bill  (a).     But  where  the  plaintiff  im- 
properly commenced  his  declaration  with  a  special  memorandum,  stating  that 
the  bill  was  exhibited  upon  a  certain  day  in  vacation,  the  defendant's  only 
course  was  to  move  to  set  aside  the  special  memorandum  (6). 
The  pre$'      By  the  present  practice  every  declaration  in  a  personal  action  commenced  ia 
Tm  'IT^o  *****®''  ^^***®  superior  Courts,  (Reg.  Gen.  Mich.  T.  3  W.  4,  reg.  15,  and  Hil. 
the  tiUe  of  T.  4  W.  4,  reg.  1,)  is  to  be  entitled  of  the  day  of  the  month  and  year  whenac- 
"  '^'*  tually  filed  or  delivered.     The  neglect  so  to  entitle  the  same  ivould  in  general 

only  be  an  irregularity  and  not  a  ground  even  of  special  demurrer  (c),  or  for  a 
summons  to  compel  plaintiff  to  state  the  proper  title  (d).     The  date  of  the  writ 
need  not,  we  have  seen,  be  stated  in  the  declaration*  though  it  must  in  the 
issue  (e).      As  the  above  rules  extend  only  to  personal  actions  commenced  in 
the  superior  Courts,  and  not  to  scire  facias  or  ejectment,  a  declaration  in  eject- 
ment is  to  be  entitled  usually  of  the  preceding  term  as  heretofore  (/),  unless 
where  the  right  of  entry  has  accrued  pending  or  afler  an  issuable  term,  when 
the  statute  1   W.  4,  c.  70,  sect  36,  gives  a  new  and  peculiar  right  of  declar- 
>^S  is)'     When  an  action  has  been  removed  from  an  inferior  Court,  the  title 
is  to  be  of  the  term  in  which  the  removing  process  was  returnable. 
Repetition      As  the  CourU  by  Reg.  Gen.  Hil.  T.  4  W.  4,  at  length  ventured  to  promul- 
still  essen-  S^^^  ^^^^  there  should  be  no  statement  or  repetition  of  venue  or  place  in  the 
tial.  body  Qf  a  declaration  when  immaterial,  except  in  trespass  quare  clausum  fregif^ 

(fo)  2  Slra.  1271  ;  1  Wils.  171.  (c)  Ncal  r.  Richardson,  2  Dowl.  89;   3 

(x)  Rep.  lemp.  Hardw.  141  j   1  Sid.  433  j  Chitty's  Gen.  Prac.  463. 

Tidd,  9lh  ed.  427.  (d)    Wilkes    r.   Halifax,   2   Wils.  256; 

(y)  4  Esp.  72 ;  9  Saund.  1,  n.  I  ;  1  Stra.  Thompson  r,  Marshall,  1  Wils.  304. 

6i»j   1  Wils.  39,  S.  C.  304;    Cowp.   456;  («)  Du  Pre  ».  Langridge,  2  Dowl.  584. 

Tidd,  9ih  ed.  427.  (/)  Doc  dcm.  Fry  v.   Roe,  3   Moore  & 

(0  3  Burr.  1241;    Tidd,  9(h  ed.  427;  4  Scoii,   370;    Doe  dem.   Gillet  v.  Roe,  id. 

Esp.  Rep.  72.  376  ;   1  Crom.  M.  &  Ros.  19  ;  4  Tyrw.  S, 

(a)  5B.  &C.  149.  C. ;  Doe  ».   Evans,  2   Adol.&   El.    II;    1 

{b)  7  B.  &  C.  407.  Bing.  N.  C.  253 ;   1  Dowl.  4. 

(y)  1  W.  4,  c.  70,  sect  36. 


(664)  Vide  Pudlow  »,  Watchorn  and  Thibault,  16  East's  Rep.  39, 
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or  when  local  descripdonis  requisite ;  it  is  to  be  hoped  that  ere  long  there  will     i^*  '*• 

be  a  similar  rule,  abolishing  the  necessity  for  repetition  of  /fine«  when  precise      L 

time  is  immaterial,  but  till  then  time  must  be  repeated,  as  by  the  word  /&«!»•  in  ^^^7'  "^i^^ 
eveiy  distinct  sentence  {h).  *"     '"*'*• 

Immediately  after  the  title  of  the  term  follows  the  statement  in  the  margin  ^dly*  The 

of  the  venue  ot  county  in  which  the  facts  are  alleged  to  have  occurred,  and  in 

which  the  cause  is  to  be  tried.     The  doctrine  of  venues  was  explained  and 

elucidated  by  Lord  Mansfield  in  the  case  of  Fabrigas  v.  Mostyn  (t),  and  in 

Go.  Lit.  125  a,  n.   1,  *'  There  is  a  aubstantial  and  a  formal  distinction  aa  to 

the  locality  of  trials.     The  aubstantial  distinction  with  regard  to  matters  arisr 

ing  within  the  realm  is  where  the  proceeding  is  in  rem,  and  where  the  effect 

of  the  judgment  could  not  be  had,  *if  it  were  laid  in  a  wrong  place ;  as  in  the  [  *297  ] 

case  of  ejectments,  where  possession  is  to  be  delivered  by  the  sheriff  of  the 

county  ;  and  as  trials  in  England  are  in  particular  counties,  and  the  officers 

are  county  officers,  the  judgment  could  not  have  effect  if  the  action  were   not 

kud  in  the  proper  county  {k).     So,  with  regard  to  matters  that  arise  out  of  the 

reo/m,  there  is  also  a  substantial  distinction  of  locality,  for  there  are  some 

cases  that  arise  out  of  the  realm,  which  ought  not  to  be  tried  any  where  but  in 

the  country  where  they  arise  ;  as  if  two  persons  fight  in  France,  and  both  hap^ 

pening  casually  to  be  here,  one  should  bring  an  action  of  assault  against  the 

other,  it  might  be  a  doubt  whether  such  an  action  could  be  maintained  here ; 

because,  though  it  is  not  a  criminal  prosecution,  it  must  be  laid  to  be  against 

the  peace  of  the  king,  but  the  breach  of  the  peace  is  merely  local,  though  the 

trespass  against  the  person  is  transitory  (/).     So  if  an  action  were  brought 

relative  to  an  estate  in  a  foreign  country,  where  the  question  was  a  matter  of 

title  only,  and  not  of  damages,  there  might  be  a  solid  dtstinctipn  of  locally 

ty."  (m) 

^  The  formal  distinction  arises  from  the  mode  of  trial ;  for  trials  in  £ng« 
land  being  by  jury,  and  the  kingdom  being  divided  into  counties,  and  each 
ooonty  considered  as  a  separate  district  or  principality,  it  is  absolutely  neces« 
sary  that  there  should  be  some  county  where  the  action  is  brought  in  partic1^• 
lar«  that  there  may  be  a  process  to  the  sheriff  of  that  county  to  bring  a  jury 
from  thence  to  try  it  (n).  This  matter  of  form  goes  to  all  cases  that  arise 
abroad  ;  but  the  law  makes  a  distinction  between  transitory  and  local  actions. 
If  the  matter,  which  is  the  cause  of  a  transitory  action,  arise  within  the  realm, 
it  naay  be  laid  in  any  county,  the  place  not  being  material ;  as  if  an  imprison- 
ment be  in  Middlesex,  it  may  be  laid  in  Surrey,  and  though  proved  to  be  done 
in  Middlesex,  it  does  not  at  all  prevent  thp  plaintiff  from  recovering  damages. 
The  place  of  transitory  actions  is  never  material,  except  where  by  particular 
acts  of  parliament  it  is  made  so ;  as  in  the  case  of  churchwardens  and  con« 
•tables,  and  other  cases  which  require  the  action  to  be  brought  in  the  proper 

(k)  Jinte,  S90,  note  (d),  (/)  Sed  quctre,  for  the  contra  paeem  is  not 

(i)  Cowp.  176,  177.     See  8  Camp.  S74.  now  traversable,  see  8  Bla.  Rep.  1058;  Vin. 

And  as  to  venues  in  general}  see  Cora.  Dig.  Ab.  Contra  pacem» 

Aetion,  N.  and  Pleader,  C.  80 ;  Bac.  Ab.  (m)  1    Slra.  646  ;    4  T.  R.  503.      Sed 

Action,  A.  a ;  Tin.  Ab.  Trial,  H.  a.  8,  &e.  quare,  if  there  be  no  court  of  judicature  to 

and  Place,  7  Co.  3 ;  Stephen,  8d  edit.  388.  resort  to  abroad.    Id.  ibi4»  6  East,  599. 

(ft)  7  T.  R.  587,  588 ;  poit,  898.  (n)  Co.  Lit.  185  a,  b. 

Tot.  I.  35 
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IT.  ITS  county.  The  parties,  upon  sufficient  ground,  have  an  opportunity  of  applying 
L    '  to  the  Court  in  time  to  change  the  venue,  but  if  they  go  to  trial  without  it,  that 

Sdly.  The  is  no  objection.  So  all  actions  of  a  transitory  nature  that  arise  abroad  may  be 
laid  as  happening  in  an  English  county ;  but  there  are  occasions  whidi  make 

[  *29S  ]  it  absolutely  necessary  *to  state  in  the  declaration  that  the  cause  of  action  re- 
ally happened  abroad  ;  as  in  the  case  of  specialties,  where  the  date  mnat  be 
set  forth,  if  the  declaration  state  a  specialty  to  have  been  made  at  Westmin- 
ster, in  Middlesex,  and  upon  producing  the  deed,  it  bear  date  at  Bengal,  the 
action  is  gone  (o),  because  it  is  such  a  variance  between  the  deed  and  the  dec- 
laration as  makes  it  appear  to  be  a  different  instrument  (565) ;  but  the  law  haa 
in  that  case  invented  a  fiction,  and  has  said,  the  party  shall  first  set  out  the  de- 
scription truly,  and  then  give  a  venue  only  for  form,  and  for  the  sake  of  trial 
by  a  videlieet  in  the  county  of  Middlesex,  or  any  other  county."  From  these 
observations  it  appears  that  the  points  as  to  venues  may  be  considered  practi- 
cally, with  reference,  1st,  To  where,  or  in  what  county,  the  venue  is  to  be 
laid  ;  2dly,  How,  and  in  what  parts  of  the  declaration,  it  is  to  be  stated ;  and 
Sdly,  The  consequences  of  mistake  and  when  they  are  aided. 

Ist.  The  venue  is  either  local  or  trarmtory ;  if  local,  it  must  be  laid  and 
the  cause  be  tried  in  the  county  in  which  the  cause  of  action  arose,  or  the  ii^ 
jury  was  really  committed,  although  even  then  subject  to  be  tried  by  the  Court 
or  a  judge  in  any  other  county  or  place  under  3  &  4  W.  4,  c.  42,  sect.  22. 
And  if  the  venue  be  transitory,  it  may  be  laid  in  the  declaration  and  the  cause 
tried  in  any  county  (p),  subject  also  then  to  its  being  changed  by  the  Court  in 
some  cases,  if  not  laid  in  the  county  where  the  cause  of  action  reaUy  arose  (f ). 
We  will  consider  when  the  venue  is  local  or  transitory  at  common  law,  and 
when  it  is  local  by  statute. 
When  the  When  the  cause  of  action  could  only  have  arisen  in  a  particular  place  or 
venue  is  county,  it  is  loccd^  and  the  venue  must  be  laid  therein.  As  in  real  actions, 
mixed  actions,  waste,  quare  impedit^  or  ejectment,  for  the  recovery  of  the  seisin 
or  possession  of  land,  or  other  real  property  (r).  So  actions,  though  mere- 
ly for  damages,  occasioned  by  injuries  to  real  property,  are  local,  as  tiespass, 
or  case  for  nuisances  («),  or  waste,  &c.  to  houses,  lands,  water-courses,  light  of 
[  *299  ]  common,  ways,  or  Mother  real  property,  unless  there  were  some  contract  be- 
tween the  parties  on  which  to  ground  the  action  (f)(566).  And  if  the  land, 
&c.  be  out  of  this  kingdom,  the  plaintiff  has  no  remedy  in  the  English  Courts ; 
at  least  if  there  be  a  Court  of  justice  in  the  country  in  which  the  land  is  sito- 

(o)  Bed  quare;  and  vide  posl,  300  and  (r)  4  T.  R.  604;    3  Bla.  R^«    1070; 

note  (q).  Com.  Dig.  Action,  N. ;    7  T.  R.  687,  588 ; 

(p)  I  Saund.  74,  note  J  ;  Qilb.  C  P.  84.  Cowp.  176;  7  Co.  «  b;  3  Lev.  141 ;  Bac 

(q)  As  to  changing  the  venae,  see  Tidd,  Ab.  Actions,  Local  and  Tranaitory,  A. ;  2 

9th  edit.  601 .    When  the  plaintiff  may  bring  East,  498,  499. 

back  the  venue  after  it  has  been  changed  on  («)  1  Taunt.  379 ;  11  East,  826 ;  2  East, 

the  defendant's  application,  id.  61 1 ;  and  see  497 ;  5  Taunt.  789. 

nilly  3  Chitty's  Gen.  Prac.  646  to  668,  for  (0  1  TaunU  379. 

the  recent  decisions  as  to  changing  venue, 

(565)  Vide  Alder  v.  Griner,  13  Johns.  Rep.  450. 

(666)  {  See  Summer  v.  Finegan,  15  Mass.  Rep.  284.  }  In  Lewis  v.  Martin,  1  Day, 
263,  it  was  held  that  an  action  of  account^  for  the  rents  and  profits  of  landj  niight  be 
brought  in  a  different  county  from  Uiat  in  which  the  lands  lie. 
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ate,  lo  which  he  may  resort  («) .     When  the  parties  consent,  with  leave  of    <▼.  its 
the  Court,  to  try  a  local  action  in  another  county,  such  consent  should  appear  '^^llfl  ^ 
upon  the  record  (ir),  as  it  does  by  suggestion  when  the  Court  or  a  judge  order  ddly.  Tht 
the  trial  or  inquiry  to  take  place  in  another  county  under  3  &;  4  W.  4,  c.  42,  sect.     ^*'' 
22.     Where,  however,  an  injury  has  been  caused  by  an  act  done  in  one  coun* 
ty  to  land,  &c.  situate  in  another (3^)  ;  or  whenever  the  action  is  founded  upon 
two  or  more  material  facts,  which  took  place  in  different  counties,  the  venue 
maj  be  laid  in  either  {z){667).     The  venue  in  replevin  is  local  (a)(568). 

Id  an  action  of  debt,  or  in  tcire  facias  on  a  recognizance  of  bail  by  bill,  when 
that  process,  now  abolished,  was  in  force,  and  in  an  action  of  debt  on  a  judg- 
ment of  a  Court  of  record,  the  venue  must  be  laid  in  the  county  where  the 
record  is  (669) ;  as  in  Middlesex,  upon  the  judgment  or  recognizance  of  ei- 
ther of  the  superior  Courts  at  Westminster  (6)  ;  and  in  $cire  facias  on  a  recog- 
nizance of  bail  by  origimU  in  K.  B.  the  venue  might  be  laid  in  Middlesex, 
though  all  the  previous  proceedings  were  in  another  county  (c)  (670).     Upon 
a  recognizance  of  bail  in  C.  P.  the  venue  might  in  scire  facias  be  in  the  coun- 
ty ^ere  the  bail  piece  was  taken,  or  in  Middlesex  {d).     But  a  scire  facias  on 
a  judgment,  being  only  a  continuation  of  the  former  suit,  and  not  an  original 
proceeding,  must  be  laid  in  the  county  where  the  venue  was  first  laid  (571), 
the  defendants  being  supposed  to  reside  in  that  county  (e).     Debt  for  arrears 
of  a  rent-charge  against  the  pernor  of  the  profits,  not  being  the  original  grantor, 
is  local,  the  defendant  being  chargeable  in  respect  of  his  possession,  and  not 
*oa  1Sd»  contract  (/).     And  it  has  been  decided  that  an  action  for  a  breach  of  r  #300 1 
a  custom  or  by-law  of  a  town  is  local,  but  that  debt  on  a  charter  is  not  (g). 

In  all  actions  for  injuries  ex  delicto  to  the  person  or  to  personal  property,  the  When  th? 
venue  is  in  general  transitory,  and  may  be  laid  in  any  county,  though  commit-  T^^^^J" 
ted  out  of  the  jurisdiction  of  our  Courts  {h)  or  of  the  king's  dominions  (t)(672)« 

(«)  4T.  R.  603;    I  Stra.  646;   Cowp.         (6)  Tidd,  9th  edit.  1122  ;  Vin.  Ab.  Trial, 

180  :  6  East,  598,  599.  H.  a,  2,  pi.  17  ;  Hob.  196.    As  to  renue  in 

(x)  Co.  Liu  125  b,  126  a,  n.  1 ;  1  Wils.  an  action  on  a  recognizance  taken  before  a 

Sd6 ;  Tidd,  9th  edit.  606.  commissioner  at  Durham,  see  2  Moore,  66. 

(y)  6  TaunL  29.  (c)  6  East,  461. 

(z)  8    Taunt.    252,  (which  overrules  S        (cQ  5  East,  468,  n.  b;    Tidd,  9th  edit. 

Campb.  866,  S.  C.) ;  7  Co.  1  ;  3  Leon.  141 ;  1 122. 
S  T.  IL  841 ;  7  W.  683 ;  Com.  Dig.  Action,        (e)  Tidd,  9th  edit.  1128. 
N.  3,  11.    In  debt  qui  tarn  for  usury,  the        (/)  Hob.  37;    Yin.  Ab.  Trial,  H.  a,  8, 

Temie  should  be  laid  where  the  interest  was  pi.  16. 
taken,  although  the  contract  was  made  in        (g^  2  Bla.  Rep.  1068. 
another  county,  3  B.  &  C.  700  ;  5  D.  &  R.        (h)  Cowp.  161  ;  Com.  Dig.  Aaion,  N.  18. 
61<S^S.  C.  U)  J^d.;  8  Bla."  Rep.  1058;    std  fiiisre, 

(o)  1  Saund.  347,  n.  1.  Cowp.  176. 


(567)  Vide  Bogert  and  Lewis  v.  Hildreth,  1  Caines'  Rep.  8.  Marshall  v.  Hosmer,  3 
Mass.  Kep.  83. 

(568)  j  Robinson  v.  Mead,  7  Mass.  Rep.  353.  }  Williams  9.  Welch,  5  Wend.  R.  290, 
aluimigh  brought  for  a  cause  of  action  for  which  trespass  dt  honis  asportaUt  would  lie.  ib. 
Atkinaofi «.  Holoomb,  4  Cowen,  45, 6. 

(668)  Aac  Barnes  v.  Kenyon,  8  Johns.  Cas.  381. 

(570)  Debt  on  bail  bond  is  transitory,  though  the  action  must  in  general  be  brought  in 
the  same  eoort  as  the  original  suit.    Post,  vol.  8,  445,  note. 

(571)  AccM'Gill  v.  Perrigo  and  others,  9  Johns.  Rep.  259. 

(578)  Ace.  Olen  v.  Hodges,  9  Johns.  Rep.  67.  60,  an  action  will  lie,  here,  for  a  tres- 
pass eomBiitted  on  board  of  a  foreign  ressel,  on  the  high  seas,  where  both  parties  are  for* 
aigMrs ;  bat  it  resU  in  the  sound  discretion  of  the  court  to  exercise  jurisdiction  or  not, 
aoeordfiie  lo  the  circumstances  of  the  case :  and  where  an  action  was  brought  for  an  as* 
sanlt  and  battery  committed  on  board  of  a  British  toomI,  on  the  high  sea^  by  a  seaman 
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Venue* 


Thu0,  actions  for  assaults,  batteries,  and  false  imprisonment  (Ar) ;  and  for  words 
^^I!L  ^'  ^''^^  libels  (/) ;  even  for  setting  up  a  defamatory  mark  on  the  plainHff's  house , 
5dly.  Tho  denoting  that  it  was  a  house  of  ill-fame,  being  a  personal  injury  to  the  plain- 
tiff's character,  and  not  considered  as  an  injury  to  the  building  (m) ;  and  for 
taking  away  or  injuring  personal  property  (n)  ;  and  for  escapes  (673)  and 
false  returns  (o) ;  and  upon  bail-bonds  (p) ;  are  transitory  (574).  In  general, 
also  actions  founded  upon  contracts  are  transitory,  though  made  and  even 
stipulated  to  be  performed  out  of  the  kingdom,  for  debitum  et  conlrachu  sunt 
ntdlius  loci  (9).  Thus,  account ;  assumpsit ;  and  covenant  between  the  orig* 
inal  parties  to  the  deed,  and  their  executors  ;  and  debt,  even  for  use  and  occu« 
pation  (r)(575) ;  and  detinue  ;  are  in  general  transitory  («).  Formerly  also 
the  necessity  that  in  a  bailable  action  by  original  in  the  King's  Bench,  the  ve- 
nue must  not  vary  from  the  original  writ,  must  have  been  kept  in  view  (f ), 
though  that  was  altered  by  Reg.  Gen.  Hil.  T.  2  W.  4,  reg«  40,  and  now  the 
proceeding  by  original  writ  in  personal  actions  has  been  abolished  by  2  W.  4, 
c.  39.  In  those  transitory  actions  also  in  which  the  Court  would  change  the 
venue  on  the  defendant's  application,  and  where  the  plaintiff  might  wish  to 
bring  it  back  again  to  the  county  where  it  was  first  laid,  upon  the  usual  under- 
taking to  give  material  evidence  in  that  county,  it  was  necessary  to  lay  the 
venue  in  the  first  instance  in  the  county  in  which  such  material  evidence  could 
be  given  (u). 


Thevenut  In  an  action  upon  a  le€ue  for  non-payment  of  rent,  or  other  breach  of  cov- 
on  l^setT"  enant,  when  the  action  is  founded  on  the  privity  of  contract^  it  is  iraruitory^ 
and  the  venue  may  be  laid  in  any  county ;  but  when  the  action  is  founded  on 
r  *30I  1  t^^  ^privily  of  estate,  it  is  local,  and  the  venue  must  be  laid  in  the  county 
where  the  estate  lies  (v).  These  points  may  be  considered  as  they  arise  ;  IsL 
Between  the  original  parties  to  the  lease  ;  2dly.  In  the  case  of  an  alienation 
of  the  estate  of  the  lessor ;  and  3dly.  Where  the  estate  of  the  lessee  has  been 
assigned. 


8 


[k)  Cowp.  161  ;  Co.  Lit.  282. 
CO  1  T.  R.  671. 

(m)  11  East,  226  ;  2  Campb.  3,  S.  C. 
(n)  Com.  Pig.  Action,  N.  12  ;  Salk.  670  ; 
Vin.  Ab.  Trial,  H.  a,  2,  pi.  12;  IT.  R. 

479. 

(o)  1  Wils.  336  ;  Salk.  670 ;  1  East,  114. 

(p)  Fort.  366;  Stra.  727;  Ld.  Raym. 
1455.    See  1  Saund.  74,  n.  h,  5th  edit. 

(f)  Com.  Dig.  Action,  N.  12 ;  1  Saund. 
74,241b;  Cowp.  180;  1  Stra.  612;  Ld. 
Raym.  1352. 


(r)  a  Taunt.  25. 

(«)  Gilb.  C.  P.  S4  ;   1  Saund.  74,  n.  2. 

(t)  ^nle,  257, 

(u)  6  East,  433,  434 ;  1  Chit.  R.  691  a^ 
377;  2B.  &  A.  618. 

(v)  As  to  the  four  different  descriptions 
of  privities,  and  in  general  how  far  ihey 
affect  the  venue,  see  the  argument  in  3  T. 
R.  394 ;  Walker's  Case,  3  Co.  23 ;  and  I 
Saund.  237  to  242,  and  the  notes  5  &  6 ; 
and  see  Tidd,  9th  edit.  429  ;  3Bing.  460. 


•gainst  the  master,  both  parties  being  British  subjects,  and  intending  to  return  to  their 
own  country  at  the  completion  of  the  voyage,  the  court  refused  to  take  cognizance  of  tho 
cause,  but  left  the  injured  party  to  seek  redress  in  the  courts  of  his  own  country.  Qard« 
Aer  V.  Thomas,  14  Johns.  Rep.  134.  {  But  where  a  foreign  seaman  is  legally  dUehmrfed 
from  the  vessel  in  this  country,  the  action  may  be  maintained.  Johnson  v.  Dalton,  1  Cow. 
Bep.  543. J 

(573)  vide  Bogert  and  Lewis  v.  Hildreth,  1  Caines'  Rep.  I,  3,  4. 

(574)  So,  case  against  a  sheriff,  for  refusing  to  assign  a  bail  bond,  is  transitory. 

(575)  Corporation  of  New  York  v.  Dawson,  i  Johns.  Cas.  325.  Low  v.  HalletC,  8 
Caiaes'  Rep.  374.  Egler  «.  Marsden,  5  Taunt  S5.  Ejog  v.  Fraser,  6  East's  Rep.  S58, 
151.    Bsnwood  f .  ChetsemaD,  3  Serg.  k  Rawl%  500. 
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Ist  In  an  action  of  debt  or  covenant  by  the  Im^ot,  or  his  executor  or  ad-     !▼•  its 
miniatrntor,  against  the  leMee,  or  by  the  lessee  against  the  Ussovt  the  action,  '^^I!l  ^ 
being  founded  on  the  mere  privity  of  contract^  is  tranaitory^  and  though  the  Sclly*  The 
land  lie  abroad,  the  action  may  be  brought  in  England  (d[r)(676) ;  and  debt  for     '*^* 
use  and  occupation  in  the  dttifiet  only,  by  the  lessor  against  the  executor  of 
the  leasee,  is   transitory  (y) ;  but  if  the  action  against  the  executor  be  in  the 
debet  and  detineU  he  being  charged  as  assignee,  the  venue  is  local  (2).     An 
action  of  assumpsit  against  a  party  who  succeeds  an  original  tenant  and  im- 
pliedly engages  to  observe  the  original  terms  of  tenancy  is  transitory  and  not 
local  (a)« 

2dly*  An  action  of  covenant  by  the  assignee  of  the  reversion  against  die 
lessee,  or  by  tiie  lessee  against  the  assignee  of  the  reversion,  upon  an  express 
covenant  contained  in  the  lease,  and  running  with  the  estate  in  the  land,  is 
trBDflitoTy  by  the  operation  of  32  Hen.  8,  c.  34  (6) (577)  ;  which  transfers  the 
privity  of  contract  with  respect  to  such  covenants,  to  and  against  the  assignee 
of  the  lessor,  in  the  same  plight  as  the  lessor  had  them  against  the  lessee,  or 
the  leasee  against  the  lessor  (c).  But  in  debt  by  the  assignee  (d),  or  devisee  (0), 
of  the  lessor  against  the  lessee,  which  is  sustainable  at  common  law,  and  is 
founded  on  the  privity  of  estate,  the  action  is  local  (678). 

3dly.  If  an  action  of  debt  or  covenant  be  brought  by  the  lessor  (/)  ;  or 
his  personal  representatives  {g) ;  or  by  the  grantee  *of  the  reversion  (A) ;  [  *302  ] 
againat  the  assignee  of  the  lessee  (679) ;  or  in  an  action  of  debt  against  the 
execnlot  of  the  lessee  in  the  debet  and  detinel  (t) ;  the  venue  is  local,  and 
must  be  laid  in  the  county  where  the  land  lies  (k).     And  in  a  recent  case  in 
covenant  against  the  assignee  of  the  lessee  of  premises,  described  in  the  dec- 
laration as  situate  within  the   liberties  of  Berwich^pon-Tweedy  it  was  held 
that  the  venue  could  not  be  laid  in  Northumberland  (/).     If  the  land  be  out 
of  England,  no  action  on  the  privity  of  estate  can  in  general  be  supported  in 
this  country  (m).     The  action  at  the  suit  of  the  lessor  against  the  assignee  of 
the  leasee,  was  given  by  the  common  law,  and  was  local  in  respect  of  the 
prrniy  of  estate^  the  privity  of  contract  being  destroyed  by  the  assignment  (n) ; 


(»)  I  Samid.  841  b,  n.  6;  Stra.  776  ;  3  (e)  Sir  W.  Jones,  53;    Yin.  Ab.  iVial, 

East,  579,  H.  a,  8 ;  Latch.  871  ;  Tidd,  9th  edit.  429. 

M  Glib.  Debt,  403  ;  Gilb.  C.  P.  91.  (/)  8  East,  579,  580;  6  Mod.  194  ;  7  T. 

(s)  Id. ;  8  Lev.  80  ;  Yin.  Ab.  Trial,  H.  R.  583. 

a,  S,  pi.  88.  (g)  Latch.  197. 

(«)  Boekworth  v.  Simpson  and  others,  1  (h)  1  Saund.  841  c,  note  6 ;  7  T.  R.  583  : 

CftKB.  M.  ft  Ros.  834.  8  East,  580 ;  1  Show.  191. 

(k)  1   Saand.  837,841  b,  n.  6  ;   Carth.  (0  .^lUe,  301,  note  (v)  ;  3  Keb.  375. 

183  ;  I  Wils.   165  ;  3  T.  R.  394.    Privies  {k)  8  East,  580. 

in  blood,  as  the  heir  of  lessor,  might  sue  in  (0  3  Bing.  459. 

oorenant  at  common  law,  3  T.  R.  395.  (m)  1  Show.  190,  199  ;  Bac.  Ab.  Actions 

(c)  Id.  md.;  1  Saund.  837,  841  b,  n.  6 ;  Local  and  Transitory,  A.  a.    And  see  4  T. 

3  T.  R.  401, 408.  R.  503 ;  ante,  897,  note  (m). 

(4)  f  Saand.  838,  841  c,  n.  6 ;  Cro.  Car.  (n)  Sid.  339. 
183;   I  Wits.  165. 

f  S76)  See  Henwood  0.  Cheeseman,  3  Serg.  5c  Rawie,  600. 

(577)  {  The  English  Statute  is  in  force  in  Pennsylvania,  except  such  parts  as  relate  to 
the  king  of  England  and  his  grantees.  Roberts'  Dig.  887.  3  Binn.  620.  See  Henwood 
•.  Cheeseman,  3  Serg.  &  Rawle,  508.  \  Vide  the  corresponding  statute,  sees.  36.  c  31. 
m  18.  Laws  N.  Y.  1  R.  L.  363,  and  by  s.  3.  the  provisions  of  the  act  are  extended  to 
graats  in  fee,  reserring  rent. 

f  078^  Vide  Corporation  of  New  York  v*  Dawson,  8  Johns.  Cas.  835. 

(579)  Vidt  Corporation  of  New  York  v.  Dawson,  8  Johns.  Cas.  335. 
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IV.  1T8     and  the  assignee  of  the  reversion  must  also  sue  the  assignee  of  the  term  in  the 

PARTS,  ftc  ^^„Q^^  where  the  land  lies,  because  the  statute  32  Hen.  8,  transfers  the  privity 

3dly.  The  of  contract  to  the  assignee  in  the  same  manner  as  the  lessor  had  it  (o).     For 

^^'        the  same  reason,  covenant  by  the  assignee  of  the  leasee  against  the  lessor, 

or  the  grantee  of  the  reversion,  is  local ;  for  it  lies  at  common  law  only  in 

respect  of  the  privity  of  eatatey  in  which  case  the  venue  is  always  local  (p). 

Venue  The  statute  31  £Uiz.  c.  6,  s.  2,  enacts,  **tfaat  in  any  declaration  or  informa«- 

by  ^siaittte  ^^^>  ^^®  oflTence  against  any  penal  statute  shall  not  be  laid  to  be  done  in  any 
other  county  but  where  the  contract  or  other  matter  alleged  to  be  the  offmeSf 
was  in  truth  done  {q) ;  and  the  statute  21  Jac.  1,  c.  4,  s.  2,  enacts,  **that  in 
all  informations,  declarations,  &c.  for  any  ofience  against  any  penal  staMe^ 
whether  on  the  behalf  of  the  king  or  any  other  person,  the  ofience  shall  be  laid 
and  alleged  to  have  been  committed  in  the  county  where  such  offence  was  in 
truth  committed^  and  not  elsewhere ;  or  the  defendant,  upon  the  general  issue, 
shall  be  found  not  guilty."  (680)  And  in  a  penal  action  for  the  omission  of  a 
local  duty,  prescribed  by  a  statute,  the  venue  is  local  (r).  Lord  Holt's  opinion 
appears  to  have  been,  that  the  statute  21  Jac  1,  c.  4,  s«  2,  extended  to  subset 
[  *803]  quewt  statutes  («),  but  a  contrary  doctrine  *was  for  some  time  entertained  (i)» 
It  has  however  been  recently  determined,  that  the  first-mentioned  statute,  31 
£liz.  c.  6,  8.  2,  extends  as  well  to  subsequent  as  to  prior  penal  statutes,  and 
consequently  in  all  penal  actions  the  venue  is  now  local  (tt)(681).  This 
statute  also  extends  to  ofiences  of  omission  as  well  as  commission  (v) ;  and 
a  penal  action  for  non-residence  must  be  brought  in  the  county  in  which 
the  living  is  situated  (x).  But  neither  of  the  above  statutes  extends  to  actions 
-  brought  by  the  party  grieved  (i^).  Upon  the  common  law  principle,  where 
there  are  two  material  facts  to  constitute  the  ofience  against  a  penal  statttte, 
and  one  happened  in  one  county,  and  the  other  m  another  county,  it  has  been 
supposed  that  the  venue  might  be  laid  in  either  {z).  But  where  an  usurioos 
contract  was  made  in  one  county,  and  the  usurious  interest  is  taken  in  another, 
in  an  action  for  the  penalty,  the  venue  must  be  laid  in  the  latter  coun- 
ty (a)  (582)  ;  and  according  to  the  terms  of  21  Jac.  1,  c;  4,  s.  2,  it  seems 
safer  to  lay  the  venue  in  the  county  where  the  offence  was  committed  or  pcr- 
fected. 


(o)  1  Saund.  841  c ;  1  Show.  199.  Marsh.  320,  S.  C. ;  9  East,  896 ;  Tidd,  9Ui 

fp)  5  Co.  17  a ;  1  Saund.  841  d,  note  6.  edit.  430 ;  see  3  Campb.  78. 

Iq)    As  to    debt  for    penalties    against  (v)  5  M.  &  Sel.  427 ;  8  ChiU  Rep.  480, 

usury,  see  onle,  899,  note  (z).  S.  C.    There  are  sereral  ezcepUons  in  the 

(r)  4  East,  393.  act,  see  Tidd,  9th  ed.  430. 

(«)  Lord  Raym.  373.  (*)  Id. 

(()  Parker's  Rep.  186;  Andr.  85  ;  3  Str.  (y)  1  Show.  354;  But.  N.  P.  196  ;  Tidd, 

1081  ;  1  Salk.  372,  373  ;  Com.  Dig.  Action,  9th  ed.  430. 

N.   10 ;    Bac  Ab.  Action,  qui  iam,  C. ;  1  (z)  8  TaunL  852  ;  8  Camjpb.  866,  S.  C. 

Saund.  313  c,  in  the  notes ;  Bui.  N.  P.  195  ;  4  East,  385 ;  Tidd,  9th  ed.  430 ;  ante,  899  ; 

Tidd,  9th  ed.  430.  sed  qwtrtf  see  the  words  of  -statute  81  Jac 

(tt)  3M.  &Sel.  429;  5  Taunt.   754;   1  1,  c.  4,  ante,  899,  and  note  (a)  if^^a. 

(a)  3  B.  &  C.  700 ;  5  D.  &  R.  6l6,  S.  C. 

(580)  And  the  sutute  of  the  State  of  New  York,  sess.  11.  c.  9.  s.  8.  1  R.  L.  99,  ii  to  the 
•ame  eflPecU    See  8  Rev.  Stat.  480,  481,  et  seq. 

(581)  The  statute  of  the  State  of  New  York,  cited  abore,  speaks  of  actions  to  be  com* 
menced  on  any  penal  statute,  made,  or  to  be  made,  and  consequently  is  prospeetiye. 

(588)  The  New  York  statute  above  referred  to,  expressly  excepts  actions  coneemiag 
usury,  maintenance,  extortion,  &c. 
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Some  actions  against  particular  jMr^otw/ which  would  otherwise  be  tiansito-     >^-  >t* 

jj,  miiBt,  by  diflerent  statutes,  be  laid  in  the  countj  where  the  facts  were  com^      L 

mitted,  or  the  plaintiff  will  be  nonsuited.   Such  are  actions  upon  the  case  or  tre»'  'dty.  The 
jMHt  tLgBJJoai  jftaiicta  of  the  peace^  majors,  or  bailiffs  of  cities  or  towns  corporate, 
headboroughs,  port-reves,  constables^  tithing-men,  churchwardens,  &c.  or  otksr 
peraoiiB  acting  in  ^Hheir  aid  and  assistance,  or  by  their  command  (6),  for  any  [  *304  ] 
tiling  done  {e)  in  their  official  capacity  (583) ;  and  actions  against  any  person  for 
any  thing  done  by  him  as  an  officer  of  the  Excise  (d),  or  Customs  (e),  or 
against  any  other  person  acting  in  his  aid  in  execution  or  by  reason  of  his 
office ;  or  for  any  thing  done  in  pursuance  of  the  act  for  consolidating  the 
provisions  of  the  acts  relating  to  the  duties  under  the  management  of  the  com- 
misaoners  for  the  affairs  of  TaxeSj  or  any  act  for  granting  duties  to  be  assess- 
ed under  the  regulations  of  that  act,  &c.  (/).     So,  the  venue  is  local  in  an 
action  against  an  officer  of  the  army,  navy,  or  marines,  for  any  thing  done  in 
the  execution  of  or  by  reason  of  his  office  (g) ;  or  against  any  person  for  any 
thing  done  in  pursuance  of  the  acts  relative  to  larceny,  &c.  or  malicious  in- 
juries to  property  (h).     And  by  the  statute  42  Geo.  3,  c.  85,  s.  6,  the  provi- 
sioDfl  of  the  statute  21  Jac.  1,  c.  12,  with  regard  to  the  venue,  &c.  are  extend- 
ed to  all  persons  in  any  public  emplotfmentj  or  any  office,  station,  or  capacity, 
either  civil  or  military,  either  in  or  out  of  the  kingdom  ;  and  who,  under  any 
act  of  pariiament,   &c.  have,  by  virtue  of  any  such  employment,  &c.  power 
to  commit  persons  to  safe  custody  ;  provided  always,  that  when  any  action 
upon  the  case,   trespass,  battery,  or  false  imprisonment,  shall  be  brought 
against  any  such  person  in  this  kingdom,  for  or  upon  any  act  done  out  of  the 
kingdom,  (he  plaintiff  may  lay  such  act  to  have  been  done  in  Westminster,  or 
say  county  where  the  defendant  shall  reside. 

The  venue  in  an  action  against  a  justice,  constable,  &c.  for  an  act  done  in 
the  execution  of  his  office,  seems  to  be  local,  if  the  party  acted  under  color 
of  his  office,  intending  to  act  in  his  official  character,  although  it  did  not  strict- 
ly justify  him ;  for  he  would  want  no  protection,  if  in  reality  he  acted  in  the 
due  course  of  his  office  (t). 

So  actions  against  persons  acting  under  the  acts  relating  to  Highways  {k) ; 
or  Turnpikes  (/)(584}  ;  or  the  Militia  (m) ;  and  various  other  acts  ;  are  local 

(6)  81   Jac  1,  c  12,  s.   5.    Whether  a  (A)  7  &  8  Geo.  4,  c  89,  s.  75,  and  c.  30, 

person  who  desires  a  constable  to  act,  and  8.  41. 

who  assists  him,  is  within  this  provision,  see  (t)  8  Stark.  Rep.  445,  448 ;  10  Moore, 

Holt,  N.  P.  R.478 ;  3  Campb.  857 ;  8  Stark.  63,  376  ;  4  T.  R.  555  ;  5i<{.  1, 3 ;  see Tidd, 

R.  445.  9th  ed.  19,  29,  31.    But  a  constable  has  no 

(c)  General    construction  of  the  words  protection  in  this  respect,  if  he  commit  an 

*<  for  any  Uiing  done,""  ate  Tidd,  9th  edit,  assault,  &c  altogether,  and  clearly  not  war* 

89,  19  ;  10  B.  &  C.  877.    When  it  extends  ranted  by  his  office,  Stra.  446. 

to  assumpsit  for  money  had  and  received,  4  (k)  \3  Geo.  3,  o.  78,  s.  81. 

B.  &  C.  200.  (0  3  Geo.  4,  c.  126,  s.  147.    Assumpsit 

(i2)  8S  Geo.  3,  c  70,  s.  34  against  a  toll  collector  for  toll  improperly 

(e)  84  Geo.  3,  sess.  2,  c.  47,  s.  35,  39  ;  taken  is  local,  4  B.  &  C.  SCO.     That  was  a 

which  statute  is  however  repealed  by  the  6  decision  on  a  local  act,  but  the  clause  on 

Geo.  4,  e.  105 ;  and  see  28  Geo.  3,  c  37,  s.  which  the  decision  turned  contained  words 

S3 ;  6  Geo.  4,  c.  108,  s.  97.  similar  to  those  used  in  the  147th  section  of 

<f)  43  Geo.  3,  e.  99,  s.  70.  the  3  G^o.  4. 

(jg)  6  Geo.  4,  c  108,  s.  97.  (m)  42  Geo.  3,  c.  90,  s.  178. 


r583)  Etvide  Laws  N.  Y.  sess.  24.  c.  47.  s.  1.    1  R,  L.  155.    See  8  Rev.  Stat. 
•409.  SL  $. 
(564)    {  The  venue  should  be  laid  in  the  county  where  toD  is  improperly  collected,  in 
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IT.  ITS     by  express  provision.    JiUomie$f  when  plaintifis,  and  suing  in  their  own  Court, 
L    *  have  the  privilege  of  laying  and  retaining  the  Avenue  in  Middlesex  in  tranato- 

3dly^.  Th«  ry  actions,  although  the  cause  of  action  arose  in  another  county  (n]« 

The  venue  is  thus  stated  in  the  margin  of  the  declaration,  **  Middlesex  to 
wit,"  or  "  City  of  Bristol  and  County  of  the  same  city  to  wit"  (o)  It  was 
always  a  doctrine,  that  such  venue  in  the  margin  would  aid  but  not  prejudice, 
and  in  civil  cases,  if  the  name  of  a  place  <mly^  and  no  county,  or  a  wrong 
county  were  stated  in  the  body  of  the  declaration,  it  would  suffice,  because 
the  place  was  always  construed  to  refer  to  the  county  in  the  margin  (686), 
though  another  county  also  were  mentioned ;  and  on  the  other  hand,  when  the 
proper  venue  was  laid  in  the  body  of  the  declaration,  the  county  in  the  margin 
would  not  vitiate  and  might  be  rejected  as  surplusage  ( p).  But  in  criminal 
cases  the  rule  was  more  strict,  and  though  the  county  in  the  margin,  when  ex- 
preasly  referred  to,  was  sufficient,  yet  it  must  then  either  be  named  in  the  body 
or  be  so  expressly  referred  to  in  all  cases  (9). 

Before  the  Pleading  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  8,  it  was  necessary,  as 
well  in  criminal  as  in  civil  cases,  to  state  and  repeat  the  venue  in  the  body  of 
the  declaration  or  indictment,  and  it  was  usual  to  name  a  parish,  town,  or 
hamlet,  or  other  known  place,  (not  being  a  hundred)^  as  well  as  the  county  (r). 
In  London,  it  was  formerly  considered  necessary  to  state  some  parish  and 
ward,  though  in  other  places  a  city  or  town,  without  naming  any  particular 
parish,  was  always  holden  sufficient  («)•  In  criminal  cases  it  is  still  necessa- 
ry to  name  some  parish  or  town  as  well  as  the  county,  and  the  statement  in 
an  indictment  that  a  party  committed  perjury  at  Guildhall  in  London  was  in- 
sufficient {t)  ;  and  though  the  7  G.  4,  c.  64,  s.  20,  aids  the  want  of  a  proper 
venue,  yet  the  total  omission  of  the  county  in  the  body  of  the  indictment  will 

£  *306  ]  be  a  fatal  defect  (if).  But  in  civil  actions  *in  the  superior  Courts  as  the  jury 
is  no  longer  de  vicineto^  the  statement  of  a  county  alone,  or  that  the  contract 
was  made  in  London,  without  laying  a  parish  or  ward,  has  long  sufficed  (x), 

(n)  S  Salk.  668 ;    4  Burr.  S027 ;    9  Bla.  67 ;    and  see  to  this  effect,  Doe  «.  Roe,  a 

Rep.  1065 ;    3  T.  R.  573 ;    Partinp^lon  «.  Dowl.  323 ;  and  see  8  Bjng.  355. 

.Woodcock,  2  Dowl.  550 ;  but  then  it  must  (9)  I  Saund.  301,  n.  1  ;    1  CbiL  Crlm. 

appear  from  the  declaration  or  proceedings  Law,  194. 

that  the  plaintiff  sues  as  an  attorney  or  in  <r)  Co.  Lit  125  a,  n.  9. 

person  and  not  by  another  attorney,  Low-  {s)  Cro.  Jac.  307  ;    Leaeh^  Cro.  Law, 

less  9.  Tims,  3  DowL  707 ;   3  Chitty  Gen.  930 ;  4  Hawk.  P.  C.  86,  s.  83. 

Prae.  647.  (0  See  the  authorities  collected  in  1  Chit. 

(o)  Lord  Hairdwlcke  was  of  opinion  that  Crim.  Law,  196,   197  ;    Leach,  Cro.  Law» 

the  "ss**  in  the  margin  of  the  declaration,  928;  Co.  Lit.  125  b,  n.  2.    But  it  is  not  in 

was  not    originally  meant  to  signify  the  general  necessary  to  ftrove  in  evidenoe  that 

county,  but  was  only  a  denotation  of  each  there  is  such  a  parish  as  that  named  in  the 

lectioM  or  paragrapti  in  the  record,  Cas.  indictment,  1  R.  &  M.  433.    And  it  seenks 

temp.   Hardw.  344.     In    indictments    the  that  the  indictment  would  be  good  even  if  it 

words  **  to  wit,**  are  generally  omitted  after  were  proved  negatively  that  there  was  no 

the  venue  in  the  margin  or  beginning  of  the  such  parish,  see  id, 

indictment.  («)  Rex  v.  Hart,  6  Car.  It  P.  123. 

{p)  1  Saund,  308,  n.  1  ;    3  Wils.  339  ;  3  <«)  8  M.  &  8eL  148 ;    Co.  Lit.  125  b.  lu 

T.  R.  387;     1   Taunt.  379;    Cora.  Dig.  2;  Yin.  A b.  Trial,  H.  a,  6 ;  1  Saund.  8  a; 

Pleader,  C.  20 ;    and  see  2  East,  497 ;  5  Lutw.  337. 
Taunt.  769 ;   1  Marsh.  363,  S.  C. ;  2  Moore, 

an  action  under  a  turnpike  act,  "  providing  that  every  such  action,  for  any  thing  done  in 
pursuance  of  that  act,  should  be  brought  where  the  matter  should  arise."  Waterhousa  a* 
Keen,  6  Dowl.  &  Ryl.  257.  } 

.  (585)  Vide  State  v.  Post,  9  Johns,  Rep.  81.    Turberville  v.  Long,  3  Han.  k  Maa.  SIS. 
Sharp  V.  Sharp,  3  Wend.  R.  280. 
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uolees  where  a  ]ocal  description  is  necessary,  as  ia  replevin,  &c.  (y).     The        !▼• 
same  rule  applied  even  in  actions  on  penal  statutes  (zj,  unless  part  of  the  pen-   "^  l^^J^^^* 

alty  be  given    to  the  poor  of  the  parish  in  vi^hich  the  offence  was  committed,       

when  the  name  of  the  parish  is  material  (a).     Where  a  parish  is  named,  so      ^^,j,(^  '^ 
much  strictness  does  not  prevail  as  formerly ;  thus  in  trespass  quare  clausutn 
/regitf  where  the  locus  in  quo  is  stated  to  be  in  the  parish  of  A.,  it  is  sufficient 
to  prove  it  to  be  a  reputed  parish,  though  strictly  it  be  only  a  hamlet  (6). 

In  Inferior  Courts  it  continues  necessary,  in  addition  to  the  statement  of 
the  county  as  a  venue,  to  aver  that  every  material  fact  took  place  ^*  within  the 
jurisdiction  of  the  Court,"  as  in  assumpsit,  as  well  that  the  promise  or  con- 
tract was  made,  as  that  the  goods  were  sold,  or  the  money  had  and  received, 
&c.  within  the  jurisdiction  of  the  Court  (686) ;  and  if  the  allegation  be  omit- 
ted, the  declaration  will  be  insufficient,  even  afler  verdict  (c).  But  as  to  such 
matters  as  are  stated  only  in  aggravation  of  damages,  and  might  be  omitted, 
it  is  not  necessary  to  allege  that  the  same  arose  within  the  jurisdiction  (d), 
and  it  suffices  to  allege  that  an  account  was  stated  within  the  jurisdiction, 
without  averring  that  the  items  of  the  account  accrued  there  (e).  It  has  been 
recently  decided  that  even  in  a  declaration  in  debt  on  the  judgment  of  the 
inferior  Court,  it  is  necessary  to  show  that  the  original  cause  of  action  accrued 
within  its  jurisdiction  (/). 

When  a  transitory  matter  has  occurred  abroad^  it  may  in  general  be  stated 
to  have  taken  place  in  any  English  county,  without  noticing  the  place  where  it 
really  happened  ;  but  if  the  real  place  abroad  be  stated,  it  should  be  shown 
under  a  scilicet^  that  it  happened  in  an  English  county,  as  for  instance,  **4n    [  ^307 1 
Minorca,  to  wit,  at  Westminster,  in  the  county  of  Middlesex."(g') 

fu  Mostyn  v.  Fabrigas  (/i).  Lord  Mansfield  observed,  that  although  actions 
oC  a  transitory  natlire  that  arise  abroad  may  he  laid  as  happening  in  an  Eng- 
lish county,  yet  in  the  case  of  a  deed  made  abroad,  it  should  be  averredthat 
it  was  made  in  the  foreign  country,  laying  the  venue  under  a  videlicet.  But 
unless  a  deed,  bond,  or  bill  of  exchange  made  abroad,  derive  from  that  cir- 
cumstance any  peculiar  character  unknown  to  the  English  law,  or  be  for  the 

(y)  1  Saund.  347,  n.  1.  tions,  &c.  adminislered  on  those  oecasiont,  it 

(x)  Co.  LiL  125  b;  24  Qeo.  2,  c.    18;  3  was  held  that   this   amounted  to  a  sufficient 

Esp.  Rep.  219 ;  2  Saund.  376,  n.  9  ;  Willes,  allegation  that  the  potions  were  administer- 

99.  n.  a.  ed  within  the  jurisdiction  of  the  Coart,  3  B. 

(aj  3  Esp.  Rep.  219.  &  B.  309  ;  7  Moore,  137,  S.  C. 

i^b)  2  Campb.  5,  note,  and  see  pott,  308,        (/)  Read  v.  Bope,  1  Cr.  M.  &  R.  302 ;  4 

as  to  variance.  Tyr.  403. 

{c)  1  Saund.  74  a,  n.  1 ;   1  T.  R.   I6l  ;  8        {g)  Cowp.  177,  178;  10  Mod.  255 ;  taUe, 

Id.  127;  Cro.Jac.602;  6  T.  R.  764 ;  Read  297,298;    7  T.  R.  243;    Bayley  on  Bills, 

V.  Pope,  1   Crom.  M.  &  Ros.  302;  4  Tyr.  5th  edit.  172;  Co.  Lit.  261  b.    Seeobserva- 

403,  S.  C. ;  Salter  v.  Slade,  1  AdoU  &  EIL  lions,  1  Stark.   Crim.  Law,  23,  note  (A) ;  1 

606.  Cbitty  Crim.  Law,  178,  180.    As  to  indiet- 

(d)   I  Saund.  74,  n.   1 ;  Bae.  Ab.  Pleas,  ments,  7  Qeo.  4,  c  64,  s.  12,  13;    9  Geo.  4, 

E.  I.  c31. 

(O  2Stra.  827.    In  assumpsit  for  work        (A)  Cowp.  177,  178;  anl«,  296,  297, 267 ; 

and  labor  in  healing  horses,  vtithin  the  ju-  %  Ld.  Raym.  1043,  S.  C.  in  Balk.  622,  and  6 

risdietion  of  a  County  Court,  and  for  po-  Mod.  228. 

(586)  }  Thornton  «.  Smith,  1  Wash.  Rep.  81,  and  the  cases  there  cited.  }  Vide  Mur- 
T*y  «'  Fitzpatrick,  3  Caines'  Rep.  41.  Wetmore  and  Cheeseborough  v.  Baser  and  Swan, 
9  Johns.  Rep.  307.  Evans  v.  Munkley  and  another,  4  Taunt.  48.  Shepherd  «.  Boyce,  9 
Johns.  Rep.  447.  Briggs  9.  Nantucket  Bank,  5  Mass.  Rep.  95.  Turberville  v.  Long,  3 
Ben.  It  Man.  309. 
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!▼*       payment  <5f  foreign  money  (i) ;  so  that  the  statement  that  it  was  a  foreign 
"'  Vc^^'  instrument  is  substantially  important ;  there   seems  to  be  no  occasion  to  state 

that  it  was  made  abroad  (ib).     In  stating  a  matter  of  record,  no  venue  seems 

Sdbr.  The  u^^essary,  as  the  record  must  be  presumed   to  be  where  the  Court  is  (/)  ;  but 

in  pleading  an  Irish  judgment  it  may  be  otherwise  (m). 
As  to  Before  the  general  pleading  rule,  Hil.  Terra,  4  W.  4,  reg.  8,  prohibiting  the 

tiaumtnt     repetition  of  venue  or  place  in  the  body  of  a  declaration,  it  was  considered 
Oono?'  *'  that  the  venue  should  be  laid  and  repeated  throughout  every  part  of  the  dec- 
venue  in      laration  disHnctly  to  every  maiericd  traversable  fact  (n) ;  and  formerly  the 
larationr^  omission  was  considered  fatal  on  the  trial,  though  issue  were  taken  upon  an- 
other point  (o).     But  even  in  a  local  action,  as  in  case  for  an  injury  to  a  water- 
course, no  precise  local  description  of  the  nuisance  complained  of  was  neces« 
sary,  and  provided  the  county  were  properly  stated,  it  was  sufficient,  except 
in  replevin  (p).     And  where  there  were  several  facts,  yet  if  the  sentences  in 
[  *308  ]    which  *they  were  stated  were  coupled  with  the  conjunction  **  and^"  the  venue 
laid  in  the  first  allegation  would  apply  to  all  the  facts  (q).     So  the  perform- 
ance of  a  contract  would  be  inferred  to  have  been  at  the  place  where  it  was 
entered  into  (r) ;  though  it  was  usual  to  repeat  the  venue  to  each  averment  (a). 
No  venue,  however,  need  have  been  laid  to  matter  of  inducement  when  not 
iraverBuble,  and  which  consequently  could  not  be  tried  (/) ;  nor  was  a  venue 
necessary  in  general  to  a  negative  allegation  («)• 

Where  a  parish  was  stated  merely  as  a  venue^  it  was  not  necessary  for  the 
plaintiff  to  prove  that  there  was  such  a  parish  in  the  county  {x) ;  nor  was  it  of 
any  consequence  that  the  cause  of  action  should  appear  to  have  arisen  in  a 
different  parish  (y).  That  rule  applied  to  penal  actions,  as  in  debt  on  the  game 
laws  {z) ;  but  when  part  of  the  penalty  sought  to  be  recovered  was  given  to 
the  poor  of  the  parish,  the  name  of  the  parish  was  matter  of  substance,  and 
the  offence  must  necessarily  be  laid  and  proved  to  have  taken  place  therein  (a). 
So,  in  an  action,  though  not  local,  if  the  situation  of  land  or  other  real  pro- 
perty be  described,  though  unnecessarily,  in  a  material  averment,  to  be  sit- 
uate in  a  particular  parish  or  place,  the  plaintiff  would  fail  on  the  trial  if 
there  were  a  substantial  mistake  (6).     Where  in  debt  qui  tarn  the  plaintiff  sued 

(i)  3  B.  &  Aid.  301  ;  2  B.  &  C.  16  ;  2D.  East,  300,  as  to  the  words  »'  then  ond  there** 

Al  K.  15,  S.C.  The  question  of  stamps  might  (o)  fi  Leon.  98. 

Crhaps  also  be  material,  if  the  instrument  (jn  2  East,  503 ;  1  TaunL  380.  8ed  putre^ 

not  shown  on  the  face  of  the  declaration  see  Co.  Lit.  125  b. 

to  have  been  made  abroad.     In  general  a  (9)  1  Saund.  229,  and  note  2  ;  Com.  Dig. 

eontraet  is  to  be  construed  according  to  the  Pleader,  C.  20 ;    Hardr.  61  ;    aiUe,  289  ;    S 

laws  of  the  country  where  it  was  made,  &c  Hal.  P.  C.  179. 

7  T.  R.  241  ;  8  Campb.  166 ;  3  Taunu  82.  (r)  Cro.  Eliz.  880 ;    Com.  Dig.   Pleader, 

[k)  See  3  Campb.  305 ;  see  Bayley  on  C.  20. 

Bills ;    Staph.  2d  edit.  342 ;    1  Saund.  74,  («)  Com.  Dig.  Pleader,  C.  2a 

Bota  (A),  5th  edit.  (t)  Plowd.  191 ;    Com.    Dig    Pleader,  C. 

Q)  I  Vent.  264.  20 ;  2  Stra.  817  ;  Staph.  2d  edit.  330. 

(m)  See  SEast,  473;  4  B.&C.  411.  («)  wfnif,  289;    5  T.  R.  616;    1  Taunt. 

(n)  Ring  «.  Roxborough,  2  Crorop.  k,  Jerr.  379. 

418 ;  2  Tyr.  468,  S.  C. ;  R.  T.  Hardw.  288 ;  (»)   1  R.  &  M.  433 ;  tee  3  M.  &  Sel.  148. 

14  East,  291,  301  ;  3  M.  &  Sel.  149;  Com.  (y)  2  East,  497. 

Dig.   Pleader,  C.  20  ;  5  T.  R.  620  ;  2  Hal.  (z)  3  Esp.  Rep.  218 ;  2  Saund.  376,  n.  9. 

P.  C.  179 ;  10  East,  364  to  366 ;  13  Id.  142 ;  (a)  3  Esp.  Rep.  219 ;  2  Saund.  376,  a.  9  ; 

see,  however,  1 1  Price,  400  ;    see  the  ohser-  Peake,  Evid.  199. 

▼ations  of  Mr.  Justice  Le   Blanc,  10  East,  (6)  1  Esp.  Rep.  273;  2  B.&P.  281 ;  2 

365,  366;    and  of  Lord  EUenborough,  14  Lev.  334;    8alk.452;  Bac  A  b.  Trespass, 

K. ;  6  East,  352 ;  11  Id.  226;  Stra.  595. 
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M  well  for  the'poor  of  the  **  parish  of  St.  James,  in  the  county  of  Middlesex,"        it. 
as  for  himself,  the  description  of  the  parish  was  held  sufficient,  although  there  '*'  a^^^*' 
were  in  the  county  the  parishes  of  '*  St.  James,  CJerkenwell,*'  and  of  "  St.       — 
James,  in  the  liberty  of  Westminster  ;"  for  the  latter  parish  is  sometimes  call-  ^^^^'  ^^* 
ed  by  the  latter  names,  and  sometimes  St.  James  (c).     So  where,  in  eject- 
ment, premises  were  stated  to  be  in  the  *^  parish  of  St.  Luke,"  in  Middlesex, 
the  Court  held  there  was  no  variance,  although  *there  is  the  parish  of  ^*  SL    [  *809  ) 
Luke,  Chelsea,"  in  Middlesex,  and  there  is  also  the  parish  of  **  St  Luke,  Old 
Street,"  in  that  county  ;  for  the  latter  parish,  in  which  the  premises  were,  ia 
also  commonly  called  ^*  St.  Luke,  Middlesex ;"  and  the  court  recognized  the 
principle,  that  it  suffices  to  describe  the  parish  by  the  name  by  which  it  ia 
eomm<»ily  known  {d).    It  has,  however,  been  held  to  be  a  fatal  variance  to 
describe  land  situate  in  the  parish  of  A.  as  situate  "  in  the  united  parishes  of 
A.  and  B. ;"  the  pari^es  being  united  by  statute  merely  for  the  support  of  the 
poor(e).     But  if  a  fact  be  stated  to  have  occurred  **  at  or  near"  a  particular 
place,  the  mistake  may  not  be  so  material  (/)  (587).     And  when  it  is  doubt- 
ful whether  the  place  where  a  navigation  is  alleged  to  lie,  is  stated  in  the  dec- 
laration as  a  venue,  or  as  a  local  description,  it  will  be  referred  merely  to  the 
venue,  and  need  not  be  proved  to  be  at  such  place  (g).    The  mode  of  de- 
Bcribiog  the  place  or  venue  in  trespass  and  replevin  (^),  and  other  particular 
actions,  is  stated  in  the  notes  to  the  several  precedents  in  such  actions. 

At  common  law,  if  it  appeared  upon  the  record  that  the  contract  or  cause  of     Conse* 

actioQ  arose  in  a  county  different  from  that  in  which  the  venue  was  laid,  it  ^."f "^if^  f/ 

*  micuiKc  111 

was  error  (t).      But  by  16  &  17  Car.  2,  c.  8  (588),  ^*  after  verdict,  judgment  yenue  and 
shall  not  he  stayed  or  reversed,  for  that  there  is  no  right  venue,  so  as  the  cause  ^^^^  ^^^" 
were  tried  by  a  jury  of  the  proper  county  or  place  where  the  action  is  laid  (589) :" 
and  this  statute  extends  not  only  to  those  cases  where  there  is  a  wrong  venue 
in  the  proper  county,  but  also  to  those  where  the  cause  has  been  improperly 
tried  in  a  wrong  county,  and  whether  the  objection  appear  on  the  record  or 
not  {k).     And  the  4  &;  5  Anne  (/)  (590)  extends  this  provision  to  a  judgment 
by  confession,  nil  dicei  or  non  turn  informatut  (m)  (591).     And  the  same  pro- 
vision appears  to  have  *been  extended  to  penal  actions  by  the  4  Geo.  2,  c.  26,    [  *810  ] 
8.  4  (n).     But  as  inferior  Courts,  not  of  record,  are  not  included  in  these  acts, 
a  declaration  in  the  County  Court,  omitting  the  necessary  allegation  as  to  the 
subject-matter  of  the  action  having  arisen  within  the  jurisdiction,  will  still  be 

(c)  S  Bing.  449.  (fc)  1  Saund.  S48,  note  3 ;    7  T.  R.  583  ; 

id)  I  Y.  Ii  J.  49i  i  see  also  13  East,  9.  2  East,  580  ;  S  Saand.  5  d,  in  notes. 

(e)  a  Campb.  «74.  (0  C  IS,  s.  8. 

(/)  Peake,  Evid.  4th  edit.  «S0 ;  4  T.  R.  (iw)  Id.;  8  Com.  Rep.  555. 

558,  561 ;  1  B.  &  P.  «25  ;  5  Taunt.  789.  («)  Willes,  599,  €0i ;  see  Tidd,  9th  edit. 

(g)  %  East,  497;    II   Id.  836,  229;    9  928.    But  see  4  East,  387,  388,  where  the 

Campb.  3,  5  ;  5  Taunt.  789.  verdUt  was  set  aside,  though  no  objeotion 

(k)  Set  1  Saund.  347,  n.  I.  with  regard  to  the  venue  appears  to  have 

(I)  Com.   Dig.  Action,  N.  « ;    I  Saund.  been  taken  at  Nisi  Priua.    ^n^tf,  290. 
74,  n.  2. 


(587)  Ace.  Guest  v.  Caamont,  3  Campb.  835.    And  see  further  upon  this  subject,  Phil- 
lips* Et.  Ift5,  166.    Vowles  s.  Miller,  3  Taunt  140.    Williams  v.  Burgess,  3  Taunt.  127. 

(588)  {  Ln  force  in  Pennsylvania,  Roberts*  Dig.  39.     3  Binn.  624.  } 

(580)  Vide  Laws  N.  Y.  sess.  II.  c.  38. s.  6.  p.  120.  s.  8.  p.  121.  s.  11.  p.  122. 
(580)   I  The  first  13  sections,  and  the  20th  and  27th  sections  of  this  statute,  are  in  foree 
in  PennsWTania.    RoberU*  Dig.  43.    3  Binn.  625.  \ 
(591)  Vide  Bowdell  v.  Parsons,  10  East's  Rep.  359. 
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!▼.        insufficieDt,  even  afler  verdict  (o).     Heace  it  follows,  that  even  in  local  and 
"'  &c^^*'  penal  actions  in  the  superior  Courts,  the  only  modes  of  objecting  to  the  venue 

are  by  demurrer  (p),  or  at  the  trial  as  a  ground  of  nonsuit  (7).     In  the  action 

Ve  ^^  ejectment  the  objection  could  not  be  taken  by  a  demurrer,  but  would  be 

available  on  the  trial ;  and  at  all  events  there  could  be  no  execution,  because 
the  sheriflTof  one  county  canuot  deliver  the  possession  of  land  in  another  (r). 
In  a  recent  case  it  was  considered  that  the  total  omission  of  local  description 
in  the  body  of  a  declaration  in  ejectment  was  error,  although  the  proper  county 
was  stated  in  the  margin,  but  the  Court  gave  leave  to  amend,  pending  a  writ 
of  error  (s) .  In  other  local  actions,  if  the  venue  be  laid  in  the  wrong  county, 
and  the  objection  appear  upon  the  record,  it  is  clear  that  the  defendant  may  de- 
mur (J)  ;  and  if  it  do  not  appear  on  record,  may,  sometimes,  if  the  declaration 
be  upon  a  specialty  relating  to  the  promises,  avail  himself  of  the  objection  at 
the  trial  as  a  ground  of  nonsuit  («} ;  or  in  trespass  or  ejectment,  on  the  plea  of 
not  guilty  (a?) ;  or  in  replevin,  on  the  plea  of  non  cepit  [y) ;  or  may  plead  the 
matter  in  abatement  (z).  And  even  in  transitory  actions  an  unnecessary  pre- 
cise description  of  local  situation  may,  if  erroneous,  be  fatal  on  the  trial  (a) ; 
though  where  the  description  is  rather  by  way  of  venue  it  will  be  otherwise  (6). 
If  a  local  description  or  venue,  ic/un  necessary,  be  emitted,  i(  is  not  matter  of 
nonsuit  (r),  but  now  only  a  ground  o{  special  demurrer  {d)  {592) ;  and  by 
pleading  over  to  the  merits  any  formal  defect  in  the  venue  is  aided  (f).  In 
[  *81 1  1  transitory  actions,  the  omission  of  a  venue  is  aided  at  common  *law  by  a  jud<r. 
ment  by  default,  because  the  defendant  thereby  admits  that  there  is  nothing  to 
try  (/)  ;  and  an  objection  merely  to  the  mode  in  which  the  venue  is"  stated 
can  be  taken  only  by  special  demurrer  {g)  (693). 

If  no  venue  be  laid  in  the  margin  the  defendant  may  demur  (k)  ;  or,  it 
seems,  may  plead  that  matter  in  abatement  (i).  But  even  before  the  Reg. 
Gen.  Hil.  T.  4  W.  4,  reg.  8,  if  a  county  were  named  in  the  margin  it  sufficed 
even  on  special  demurrer  (j), 

(0)  wSnte,  306  ;    when  or  not  amendable,  JO  East,  359. 

Salter  ».  Slade,  I  Adol.  &  Ell.  608.  (u)  Supra,  note  (7)  j   1  Sid.  287. 

(p)   I  Wils.  165.  (x)  Id.;  Stru.  595. 

Iq)  7T.  R.  5S8;    2  Eist,   580;    Cowrp.  (y)   1  Saimd.  347,  note  I.  cites  Stra.  507  • 

410  J  S  Bla.  Rep.  1033  ;  T'dd,  9th  edit.  427.  2  Mod.  199  ;  ace.  2  Giib.  Rep.  l6i  •  2  Wils' 

(r)  7  T.  R.  5^7,  588  ;  Cow|>.  170  ;  ante,  355,'  aemb,  contra,                               * 

897.  (z)  Com.  Dig.  Abatement,  H.  17. 

(«)  Doe  V,  Bath,  2  Nev.  &  Man.  440;  (a)  ^nte,  308,  n.  (6). 

bat  BOO  8  Bing.  355 ;    and  qu^re^  whether  (6)  Ante,  309,  n.  \g), 

after  verdict  it  is  error,  for  the  lessor  of  the  (c)  2  Cast,  499 ;  2  Wils.  354. 

plaintiff  must  always  at  his  peril  poiiit  out  (d)  Rej».  Gen.  Hil.  T.  4  W.  4,  reg.  V. 

the  premises  to  the  sheriff,  of  which  he  is  {«)  2  Ld.   Raym.    1039;    Dyer,    15   a - 

to  deliver  possession,  and  the  local  descrip-  Com.  Dig.  Pleader,  85  ;  3  T.  R.  337,           ' 

lion  in  the  declaration  meiely  of  a  parish  is  (/)  Lutw.  237  ;  Cro.  Eliz.  880. 

rarely  any  precise  guide.  {g)  3  T.  R.  387. 

(J)  i  Saund.  241  d,  note;    3  Bin;h.459;  (A)  1  Lutw.  235. 

Corth.   182;    7  T.  R.  688 ;    2  Bla.   Rep.  (t)  Com.  Dig.  Abatement,  H.  13. 

1070  ;  3  T.  R.  387  ;    I  Wils.  165  ;  and  see  {j)  Duncan  r.  Passenger,  8  Bing.  355. 

(592)  Vide  Brigga  r.  Nantucket  Bank,  5  Mass.  Rep.  94. 

(59  J)  Vidt'  Briggs  v.  Nantucket  Bank,  5  Mass.  Rep.  94.  Gilbert  and  another  v.  Nan- 
tucket Blink,  li.  97.  Where,  in  a  declaration  on  an  instrument  in  writing,  no  venue  is 
stated  in  the  body  of  the  declaration,  but  only  in  the  margin,  and  no  place  is  alleged  at 
which  the  instrument  was  executed,  it  is  no  variance  if  the  instrument  produced  in  evi- 
dence bear  date  at  a  diff»:renl  place  from  that  in  which  the  venue  is  laid.  Alder  »  Griner 
IS  Johns.  Rep.  419.  ' 
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The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  8,  orders  that  **  The  name  of  a  coun-        !▼• 

ty  shall  in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be  ^^^     ' 

taken  to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall  be  stated  

in  the  body  of  the  declaration  or  in  any  subsequent  pleading.  Provided  that  yenue. 
in  cases  where  local  description  is  now  required  such  local  descriptions  shall 

be  given."  t  The  le- 

,  cent  ftiter* 

The  same  Reg.  (F.  In  Trespass^)  orders  that  "  In  actions  of  Irespan  quart  ationa  as 

eUnuum  fregitt  the  close  or  place  in  which,  &c.  must  be  designated  in  the  ^^  venue 
declaration  by  name  or  abuttals  or  other  description,  in  failure  whereof  the  scription 
defendant  may  demur  specially."  thereof  in 

The  first  of  these  rules  has  put  an  end  to  the  useless  statement  and  inces-  ^^^   a^^i 
sant  repetition  of  venue  in  all  persontU  actions,  where  it  is  in  law  quite  im-  hy  Reg. 
material  in  what  place  or  what  part  of  a  county  the  fact  or  facts  occurred,  and  ^^  4  wV 
has  thus  even  rendered  more  concise  the  forms  of  declarations  on  bills  of  ex-  4<  reg.  8. 
change,  promissory  notes,  and  common   debts  recoverable  in  assumpsit  or  to^be^eiai- 
debt  under  the  common  indebitatus  counts  (k).     If  venue  or  place  be   un-  ed  in  body 
necessarily  stated,  a  judge  on  summons  may  order  the  allegation  to  be  struck  Son  or    ' 
out  (/),  but  it  is  not  a  ground  even  of  special  demurrer  (m),  and  if  inadver-  subtequent 
tently  place  be  incorrectly  repeated  only  once  or  so,  it  would  be  more  liberal  tf**^  q^* 
practice  to  apply  to  the  plaintiff's  attorney  to  erase  the  useless  words  instead  Hil.  T.  4 
of  vexatiously  putting  him  to  the  trouble,  loss  of  time,  and  expense  of  a  sum-  y '  .^*  |^^' 
moos  or  motion,  which  proceeding,  as  observed  by  the  Court,  may  be  even  pass. 

more  vexatious  than  the  useless  words  objected  to(»).     As  to  the  extent  of  Name  of 

'  abuttals  of 

the  application  of  the  rule  it  would  seem  from  its  terms  to  apply  to  every  dec-  of  locus  in 

laratioo  and  pleading  in  which  local  description  is  not  clearly  required ;  so  ^^^  easen- 

that  even  in  actions  where  the  venue  is  local,  as  in  case  for  an  injury  to  a 

house  or  land,  or  right  of  common  or  way,  after  stating  the  county  in  the 

roargto,  no  subsequent  statement  of  place  is  necessary ;  and  yet  it  is  usual  in 

these  actions  to  insert  a  local  description,  and  this  notwithstanding  the  terms 

of  the  rule  may  perhaps  be  applicable  (o). 

In  a  declaration  of  trespass  quare  clausum  /regit  the  rule  is  express  that 
one  of  three  descriptions  must  be  adopted,  as  Jirsif  a  name ;  secondly^  a  de- 
scription by  abuttals ;  or  thirdly,  some  other  description  ;  or  the  defendai  t 
may  demnr  specially,  and  abutting  towards,  the  frequently  adopted  word,  is 
incorrect,  and  the  proper  abuttal  is  *^  on,"  so  as  not  to  admit  of  any  intermediate 
property  (/>).  The  object  of  thus  requiring  particularity  is  to  avoid  the  ne- 
cessity for  a  new  as^i^nment,  in  case  of  a  plea  of  liberum  tenementum,  which 
leads  to  a  useless  course  of  pleading  (q).  The  subject  of  abuttals  will  how- 
ever be  more  fully  stated  when  we  consider  declarations  in  trespass  more  par- 
ticularly (r). 

(k)  Reg.  Gen.  see  the  lulc  fully  Jervis's  Bingh.  184  ;  9  Moore,  388,  S.  C. 

{tales.  (o)  See  forms,  vol.  ii. 

(0  Harper  v.  Chamneys,  2  Dowl.  680  ;  1  (p)  Lempriere  v.  Humphrey,  I  Harr.  k. 

Crom.  M.  &  Rot.  369  ;  4  Tyr.  859 ;  Fisher  Woll.  170  ;    and  as  to  abuUaU,  see  Walfoid 

».  Snow,  3  Dowl.  27 ;  Townside  v,  Gurney,  r.  Anthony,  8  Bing.  75  ;  and  post,  vol.  ii. 

iif.  les ;   I  Crom.  M.  &  Ros.  590,  S.  C.  (9)  Bosanquei's  Rules,   59,  note  57  ;    3 

(m)  Id.  ibid.  Chilly's  Gen.  Prac.  47J,  472. 

(a)  Per  Cur.  in  Brindley  v.  Dennett,  2  (r)  See  references,  supra,  note  ( ;>). 

t  See  American  Editor's  Preface. 
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'^*  We  have  already  noticed  another  recent  improvement  in  the  law  of  ifenue 

etc.  enabling  either  of  the  superior  Courts  in  which  any  local  action  is  pending,  or 

jj ..      Z,.  one  of  the  judges  thereof,  on  the  application  of  either  party,  to  order  the  issue 

Venue,  to  be  tried  or  writ  of  inquiry  to  be  executed  in  any  other  county  or  place  than                 ) 

OCeha>*g^  that  in  which  the  venue  is  laid ;  and  for  that  purpose  such  Court  or  judge                / 

ing  ttie  i^Qy  order  a  Bugsesiion  to  be  entered  on  the  record  that  the  trial  may  be  more 

Tonuo  in  ^                     oo                                                                                              * 

local  ao-  conveniently  had  or  writ  of  inquiry  executed  in  the  county  or  place  where  the 

tions  an-  same  is  ordered  to  take  place.     But  this  regulation  does  not  alter  the  form  of 

der  9&4  ,      ,     ,        .                        "^                                  ° 

W.  4,  c  uie  declaration. 

44,  MCU 

>..i!i    mv  What  is  termed  the  Cammencemenl  of  the  declaration  follows  the  venue  in 
4thly.  The 

Com-  the  margm,  and  precedes  the  more  ctrcumstanltal  Biaiement  of  the  cau$t  of 

meoee*  action.     Before  the  recent  rules  it  contained  a  statement,   1«<,  Of  the  wime$ 

of  the  parties  to  the  suit,  and  if  they  sued  or  were  sued  otherwise  than  in  their 


own  right  or  liability,  or  in  a  political  capacity,  (t.  e,  as  executors,  as 
signees,  or  qui  tarn,  &c.)  of  the  character  or  right  in  respect  of  which  they  . 
are  parties  to  the  suit ;  2d/y,  Of  the  mode  in  which  the  defendant  has  been 
hroughl  into  Court;  and  ^dly,  A  brief  recital  of  the /orm  of  action  to  bo  pro- 
ceeded in. 

With  the  exception  that  it  is  no  longer  necessary  to  refer  to  the  form  of 
action,  the  commencement  in  substance  now  contains  the  same  requisites  as 
formerly  prescribed,  and  as  in  mixed  actions  and  in  actions  removed  from  in- 
ferior Courts  into  one  of  those  at  Westminster  the  ancient  forms  still  prevail, 
it  will  be  advisable  to  state  the  same  as  in  force  before  2  W.  4,  c.  39. 
The  ««•  It  IS  obvious  that,  independently  of  express  regulation  or  precedent,  some 

of  com-  introduction  preceding  the  substantial  statement  of  the  cause  of  action  is  use- 
meiico-  ful ;  and  the  commencement  formerly  adopted  was  useful,  as  pointing  oat 
that  the  defendant  was  duly  in  Court  to  answer  the  complaint,  and  concisely 
intimating  the  character  in  which  the  parties  sued  or  were  sued,  and  even  the 
nature  of  the  action,  by  which  the  parties  interested  in  the  pleadings  were 
enabled  more  readily  to  direct  their  attention  to  the  subsequent  parts  of  the 
declaration  (<). 
As  to  The  ancient  rule  that  the  declaration  and  the  writ  should  in  general  corres- 

^'^*°^^'*  pond  with  regard  to  the  names  of  the  parties;  and  the  consequences  of  a  mis- 
nomer ;  and  the  mode  of  obviating  its  effect ;  and  the  instances  in  which  the 
objection  is  waived,  have  been  already  stated  (/).  Where  there  was  a  misno- 
mer in  the  process  in  the  King's  Bench,  it  was  usual  to  state  the  fact  thus, 
*« — ^to  wit,  A.  B.  the  plaintiff  in  this  action,  complains  of  C.  D.  the  defendant 
in  this  suit,  arrested  (or  if  not  bailable,  '  served  with  process,  ')by  the  name  ef 
£•  F.  being  in  the  custody,  &c.''  And  in  the  Court  of  Common  Pleas,  the 
declaration  was  thus,  **  C.  D.  the  defendant,  arrestedf  (or  served,  &c.)  by  the 
name  of  E.  F.  was  attached  to  answer  A.  B.  the  plaintiff  in  this  suit,  of  a 
]r  *312  ]    plea ;  &c.  and  in  each  *Court,  in  all  subsequent  parts  of  the  declaration,  die 

real  name  only,  or  the  word  ^  defendant,"  was  to  be  inserted.     The  words  or-  j 

rested  or  served  with  process,  were  considered  preferable  to  the  word  sued  («)•  i 


(t)  1  Saund.  S18,  n.  3,  111,  I  IS  ;  6  T.  R.        (t)  Ante,  S76  to  291. 
130.  (u)  I  B.&P.  647. 
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If  the  plainiijps  name  had  been  mistaken  in  the  process,  the  mistake  might       it. 
sometimes  be  aided  in  the  same  manner,  so  as  to  avoid  a  plea  in  abatement  (e).  "^  I^^'*' 

It  was  not  necessary  in  any  case  to  state  in  the  declaration  the  addition  of  the      

defendant  either  of  place  or  degree,  for  the  statute  of  additions  did  not  extend  ^  if '  ^^* 
to  declarations  (jr).  mence- 

In  the  King*$  Bench^  in  actions  by  (nil  (the  usual  proceeding  before  2  W.  |l|"1^"^ 
4,  c  39,  which  abolished  it,)  against  a  person  not  privileged,  whether  he  were  which  de- 
in  the  actual  or  wpposed  custody  of  the  marshal,  the  declaration,  (except  in  ^<^n<'<^°t 
Middlesex,  when  the  allegation  as  to  the  supposed  custody  was  unnecessa-  brought 

ry,)  (y)  began  by  stating,  " to  wit,  A.  B.  complains  of  C.  D.  being  in  the  ioto  Court. 

custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  king,  before  the  king 
himself,  of  a  plea  of  trespass  on  the  case,  {or  aa  the  form  of  action  might  be.) 
For  that  whereas,"  &c.  (z).  It  was  enacted  by  4  &  5  W.  &  M.  c.  21,  s.  3, 
that  ^*  in  all  declarations  against  a  prisoner  detained  in  prison  by  virtue  of  any 
writ  or  process  to  be  issued  out  of  the  Court  of  King*$  Bench^  it  shall  be  al- 
leged in  citstody  of  what  sheriffs  bailiff,  or  steward  of  any  franchise,  such 
prisoner  shall  be  at  the  time  of  such  declaration,  by  virtue  of  the  process  of 
the  said  Court,  at  the  suit  of  the  plaintiffs  ;  which  allegation  shall  be  as  good 
and  effectual  as  if  such  prisoner  were  in  the  custody  of  the  marshal."  That 
statute  did  not  extend  to  proceedings  by  original^  or  in  the  Common  Pleas,  or 
Exchequer ;  and  therefore  that  allegation  was  only  necessary  when  the  plain- 
tiff proceeded  upon  a  bill  of  Middlesex,  or  latitat,  or  by  attachment  of  privi- 
lege ;  and  if  the  cause  of  action  were  not  bailable,  the  same  plaintiff  or  a 
third  person  might  in  K.  B.  proceed  against  the  prisoner  as  if  he  were  at 
large  (a).  In  cases  within  the  act,  if  the  declaration  showed  that  the  defend- 
ant was  in  custody  of  the  sheriff,  but  not  at  whose  *suit,  the  defendant  might  [  *313  ] 
be  discharged  out  of  custody,  or  he  might  demur  generally  (6). 

In  the  King's  Bench  by  original^  the  commencement  of  the  declaration,  with 
the  exception  of  the  name  of  the  Court  at  the  top,  was  in  general  similar  to 
that  in  the  Common  Pleas  against  persons  not  privileged  ;  and  which  in  as- 
sumpsit, case,  and  trover,  was  as  follows  :  ^* — to  wit,  C.  D.  was  attached  to 
answer  A.  B.  of  a  plea  of  trespass  on  the  case,  &c.  (or  as  the  form  of  action 
tmight  6e,)  and  thereupon  the  said  A.  B.  by  £.  F.  his  attorney,  complains,  for 
that  whereas,"  &c.  (c).  The  defendant's  addition  of  abode  or  degree  ought 
not  to  be  inserted  {d) ;  and  the  statement  that  the  plaintiff  complained  by  more 
tbanione  attorney  was  considered  improper  (e\  And  in  the  Common  Pleas, 
or  by  original  in  K.  B.  it  would  be  incorrect  to  begin  the  declaration  with  a 
^ttcri/ffr,  as  in  the  King^s  Bench  by  bill  (/). 

With  respect  to  the  first  part  of  this  form  it  is  observable  that  in  actions  of 
asmtmpsit^  case^  trespass^  ejectment^  &c.  where  the  original  was  an  attachment% 

(v)  Jinte,  28«.  C.  «. 

ix)  3  B.&  P.  395  i  Com.  Dig.  Pleader,  C  (a)  Imp.  K.  B.  6 Id,  6th  ed. ;  Tidd,  9th 

9  ;  «  Esp.  Rep.  727.  ed.  342,  3.^i9  ;  I  T.  R,  199. 

Cy)  Dyer,  118  R.    The  action  in  this  case  (6)   1  Wils.    119;    8  Ld.   Raym.   1363; 

'Was  in  irespasH,   and  in   such  action  the  Com.  Di^.  Pleader,  C.  8. 

Court  haa  an  oriieinal  jurisdiction,  if  the  (e)  1   Saund.   317,   318,  and    notes;    9 

trespass  were  eomroiited  in  Middlesex,  or  in  Saund.  1,  n.  I. 

any  other  county  where  the  Court  sits,  see  (d)  JSnttf  319,  note  (x). 

3  Bla.  Com.  49  ;  Stephen,  9d  ed.  4,  5.  (e)  4  East,  195. 

(s)  3  B.  &  P.  399 ;  Com.  Dig.  Pleader,  (/)  Com.  Dig.  Pleader,  C.  11. 
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!▼•        the  commencement  of  the  declaration  should  state  that  the  defendant  was  at- 
"^  LV^^^^  ^^^^^^  >  ^^^  '°  actions  of  account,  covenant,  detinue,  annuity,  and  replevin, 

whore  the  original  was  a  summons,  the  declaration  stated  that  the  defendant 

Corn^  ^^^  *«»imo»eci  to  answer  {g).     But  formerly  when  the  declaration  stated  that 

monce-        the  defendant  was  summoned  instead  of  attached,  or  vice  versa,  the  defendant 
"®"**  could  not  demur  without  craving  oyer  of  the  original  and  setting  it  forth,  in 

order  to  show  that  it  did  not  warrant  the  declaration  {h)  ;  and  afler  it  was  held 
that  the  defendant  could  not  have  oyer  of  the  writ,  this  technical  objection 
was  no    longer  available  (t).     And  in  general  the  recital  or  reference  to  the 
writ  in  the  commencement  of  the  declaration  was  not  considered  any  part 
of  the  declaration,  and  consequently  a  mistake  therein  was  no  ground  of  de- 
murrer {k). 
[*314']       *  Anciently  it  was  the  practice  in  all  actions  founded  on  unoriginal  writ 
HeciLal  ot  to  repeat  the  whole  writ  ai:>d  cause  of  action  in  the  commencement  of  the  dec- 
posed   *      laration ;  and  it  was  said  that  when  the  pleadings  were  ore  tenus,  the  writ  be- 
wriL  iQg  returned,  and  the  parties  having  appeared,  the  counter  read  the  writ  to  the 

Court  and  then  mentioned  the  time,  place,  and  circumstances,  and  the  particu- 
lar damage  accrued  to  the  plaintiff ;  and  if  a  material  variance  appeared  be- 
tween the  writ  and  declaration,  the  defendant  might  have  taken  advantage  of  it 
either  by  motion  in  arrest  of  judgment,  writ  of  error,  plea  in  abatement,  or 
demurrer  (/).  But  that  practice  was  altered  in  some  actions  by  a  rule  of  the 
-Court  of  Common  Pleas,  A.  D.  1664,  by  which  it  was  ordered  that  in  future, 
declarations  in  actions  on  the  case  and  on  general  statutes,  other  than  debt, 
should  not  repeat  the  original  writ,  but  only  the  nature  of  the  och'o/i,  as  that 
the  defendant  was  attached  to  answer  the  plaintiff  in  a  plea  of  trespass  on  the 
case,  or  in  a  plea  of  trespass  and  contempt,  against  the  form  of  the  stat- 
ute (m).  And  though  it  was  supposed  that  in  a  declaration  in  trespass  vi  el 
armis  in  the  Common  Pleas,  in  strictness  it  was  necessary  to  set  forth  the  sup- 
posed writ,  it  was  not  of  late  the  practice  to  do  more  than  state  that  the 
defendant  was  attached  to  answer  the  plaintiff  **  in  a  plea  of  trespass ;"  and 
which  was  holden  sufficient  on  a  general  demurrer  (n) ;  and  it  was  suggested 
that  il  would  probably  be  held  good  on  special  demurrer,  because  that  short 
recital  was  intended  only  as  an  intimation  to  the  Court  of  the  nature  of  the 
action  (n).  At  length  Reg.  Gen.  Hil.  Term,  2  W.  4,  reg.  IV.  expressly  en- 
joined such  short  recital  as  well  in  trespass  as  in  ejectment  (o). 

In  the  King's  Bench  by  bill  it  was  not  necessary  to  recite  or  notice  the 
form  or  nature  of  the  action  ( p) ;  and  where  in  the  King's  Bench  a  declara- 
tion in  assumpsit  recited  that  the  defendant  was  in  the  custody  of  the  marshal 

(g)  Com.  Dig.  Pleader,  C.  12;    Gilb.  C  Chilly's  Gen.  Prac  461,  462. 

P.  62,  (0  1   B.  A  P.  367  ;    Gilb.  C.  P.  47 ;  % 

{h)   1  Saund.  317,  318,  and  n.  3  ;    1  Hen.  Wils.  394  ;   I  Saund.  313,  n.  3;  Com.  Dig. 

Bla.  250  ;  Ld.  Raym.  903  ;    and  no  advan-  Pleader,  C.  12. 

tago  could   be  taken  of  a  variance   between  (m)   1   Saund.  318,  n.  3  ;    8  Wils.  1 05 ; 

the  warrants  of  attorney  and  the  declaration  2  Saund.  376,  n.  6;  Com.  Dig.  Action  on 

in  the  names  of  the  parties,  3  B.  &  B.  65.  the  Case,  C.  2  j    I   B.  &  P.  367  j  1 1  East, 

(t)   I  Saund.  318,  n.  3  ;    Doug.  228  ;   1  B.  64,  n.  (o). 

&  P.  646.     Sed  vide  2  Chit.  Rep.  638.  (n}  Carth.  108  ;  and   see  1  Saund.  318, 

(k)  2  Bla.  R.  848;    Ld.  Raym.  903;   1  note  3  ;  Com.  Dig.  Pleader,  C.  9,  1 1 ,  12. 

H.  Bla.  250 ;  11  Bast,  62,  65  ;  Andrew,  23,  (o)  Jervis^s  Rules,  73  ;  Tidd,  433. 

24;  see  note  (9)  if^fra;  post,  316;  and  3  (/>)  11  East,  65* 
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•*  of  a  plea  of  trenpass,"  instead  of  *•  trespass  on  the  case  upon  promises,"  it     !▼.  iti 
was  held  that  a  special  demurrer  for  this  mis- description  of  the  plea  or  forpi  ''^'^^^\ 
of  action  of  the  declaration  was  not  sustainable  {q).  4thly. 

♦When  it  was  doubtful  from  the  other  parts  of  the  declaration  what  Was  the  ^**®  ^®™* 

.  ^  mence- 

intended  form  of  action,  the  statement  in  the  memorandum  was  considered  ment. 
decisive  (r),  and  when  in  trespass  the  supposed  writ  was  recited,  it  was  consid-  [  *315  ] 
ered  to  be  part  of  the  declaration,  so  that  if  it  contained  the  words  vi  et  armt>, 
it  would  aid  the  omission  in  the  count  part  («).     The  omission  in  the  Common 
Pleas  of  the  words,  **  and  thereupon  the  said  A.  B.  by  £.  F.  his  attorney  com- 
plains,''&c.  though  untcchnical,  was  considered  not  to   be  demurrable  (/)• 
Where  one  of  several  defendants  had  been  outlawed  upon  an  original  writ  in 
one  of  the  Courts,  the  declaration  should  in  the  commencement  state  the  out- 
lawry in  the  particular  suit  (u)(694).     And  where  one  of  several  plaintiffs  or 
defendants  dies  after  the  issuing  of  the  writ  and  before  declaration,  it  was  aU 
ways  the  practice  in  the  commencement  to  suggest  such  death  (x). 
In  the  exchequer,  the  commencement,  afler  stating  the  title  of  the  Court  &i)<] 

(q)  Clarke  9.  Cioaby,  K.  B.  23d  Nov,  12;  2  Stra.  1023. 

1829,  Chilly  for  the  plaintiff.   MS.  (t)   I  B.  &  P.  366. 

(r)  6  T.  R.  130.  (u)  3  East,  144  ;  1  Wils.  73  ;  1  East,  133 

{s)  Lutw.  1509 ;  Com.  Dig.  Pleader,  C.  (.r)  8  &  9  \V.  3,  c.  11,  s.  7;    i  Burr.  363.' 


<594)  At  common  law,  when  the  plaintifT  sues  two  or  more  defendants  on  a  joint  obli* 
gallon,  and  all  cannot  be  arrested,   it  is  necessary  to  proceed  to  outlawry  against  such  as 
cannot  be  brought  into  court ;  fur  the  plai miff  cannot  declare  against  those  who  have  been 
arrested,  uniU  he  h^  outlawed  the  others,  which  must  be  suggested  in  the  declaration  ; 
and  we  hare  seen  that  it  is  not  at  the  option  of  the  plaintiff  to  bring  his  action  against  some 
of  those  who  are  jointly  liable  to  him  on  a  contract,  but  that  all  the  joint  obligors  must  bd 
named  in  the  process.    In  the  state  of  New  York  these  difBcuIties  are  obviated  by  the  13lh 
section  of  the  act  for  the  amendment  of  the  law,  1  R.  L.  521,  which   provides,  **  that  all 
persons  jointly  ind.bted  to  any  other  person  upon  any  joint  obligation,  contract,  or  matter 
whatsoever,  for  which  remedy  might  be  had  at  law  against  such  debtors,  in  ease  all  were 
taken  by  process  issued  out  of  any  court  of  this  State,  shall  be  answerable  to  their  credit'* 
ors  separately  for  such  debts,  that  is  to  say :    the  creditor  or  creditors  of  such  debtors  may 
issae  process  against  them  in  the  manner  now  in  use ;  and  in  case  any  of  such  joint  debt- 
ors be  taken  and    brought  into  court,  he  or  they  so  taken  and  brought  into  court  shall  an- 
swer to  the  plaintiff,  and  in  case  judgment  shall  pass  for  the  plaintiff,  he  shall  have  his 
Judgment  and  execution  against  such  of  them  as  were  brought  into  court,  and  against  the 
other  joint  debtors  named  in  the  process,  in  (he  same  manner  as  if  they  had  all  been  taken 
and  brought  into  court  by  virtue  of  such  process ;  but  it  shall  not  be  lawful  to  issue  or  ez- 
ecate  any  such  execution  against  the  body,  or  against  the  lands  or  goods,  the  sole  property 
of  any  person  not  brought  into  court."      {  See  as  to  the  mode  of  proceeding  in  PennsyU 
▼ania,  Dillman  v.  Schultz,  5  Serg.  &  Rawie,  35.  i     This  mode  of  proceeding  does  no  ap^ 
ply  to  actions  of  trespass.    Rose  v.  Oliver  and  others,  2  Johns.  Rep.  368.    Nor  to  actiona 
ai^inst  devisees,  taking  as  tenants  in  common   under  a  will,  for  a  debt  of  their  testator, 
Jackson  d.  Paian  «.  Hoag,  6  Johns.  Rep.  59.    The  declaration  in  an  action  against  joint 
debtors  should  state  which  of  them  were  brought  into  court,  and  which  not,     Hildreth  v. 
Beeker  and  Harvey,  2  Johns.   Cas.  339.     And  the  defendant  brought  into  court  cannot 
avail  himself  of  a  defence  personal  to  the  defendant  not  found,  as  infancy.     Van  Bramer 
and  others  r.  Cooper  and  another,  2  Johns.  Rep.  279.     Judgment  i?  to  be  entered  against 
all  the  defendants  in  the  same  manner,  as  if  ail  had  appeared,  and,  such  being  the  regular 
form  of  the  judgment,  if  an  action  be  brought  upon  it  by  the  defendant  not  arrested  in  the 
original  suit,  he  cannot  plead  ntU  tUl  record.     Dando  v.  Doll  and  Tremper,  2  Johns.  Repu 
87.     In  an   action  on  a  judgment,  the  defendant,  who   had   not  appeared  to  the  original 
action,  pleaded   nul  tiel   record,  and  that  he   had   not  been  arrested  in  the  former  suit  i 
the  pleas  were  held  bad.    The  court  in  giving  their  opinion  say,  **  What  defence  might  be 
mada  lo  the  merits,  by  the  defendant  who  whs  not  taken  in  the  first  suit,  is  another  quesn 
tion,  not  necessarily  arising  upon  this  record.    Perhaps  he  might  set  up  any  defence, 
which  ha  might  in  his  distinct,  individual  capacity,  have  made  in  the  original  suit.    But  it 
is  not  now  nceessary,  and  therefore  we  do  not  give  any  definitive  opinion  upon  the  point.** 
Bank  of  Colttinbia  v.  Newcomb,  6  Johns.  Rep.  dS.    Et  Vido  Ballon  9.  Hurlbert,  1  John«, 
Rep.  6t.    Uutchins  and  Gary  9.  Fitch,  4  Johns.  Rep.  829. 

ToL.  I.  37 
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!▼.  iTi     term,  ran  thus  : — ^*' to  wit,  A-  B.  a  debtor  of  our  l&rd  the  leing^  cometh 

1  ^'  before  the  barons  of  his  majesty's  Exchequer,  on the day  of  — - 

4ih\y.  (the  return  day  of  the  process)  in  this  same  term,  by  E.  F.  his  attorney,  and 
mence-^™"  complains  by  bill  against  C.  D.  present  here  in  Court  the  same  day,  of  a  plea 
ment.  of  trespass  on  the  case,  &c.     For  that  whereas,"  &c.  (y). 

By  and  In  suits  by  infants,  or  by  or  against  assignees,  executors,  attornies,  &c.  the 

against  commencement  always  varied  from  the  above  forms.  Infants  were  stated  to 
persons.  flue  by  guardian  (595)  or prochein  ami  (;;)(596).  The  representative  charac- 
ter of  assignees  (597)  and  executors  should  be  stated  in  the  commencement, 
though  it  would  suffice  if  it  appeared  in  the  other  parts  of  the  declaration  (a). 
In  actions  of  debt  by  or  against  executors  or  administrators,  in  that  character, 
it  was  considered  that  the  words  *'  owes  to"*^  must  be  omitted  (598)  in  the  com- 
mencement [b) ;  but  assignees  of  a  bankrupt  may  sue  in  the  debet  and  deiu 
net  (c).  An  executor  de  son  tort  is  stated  to  be  *'  executor  of  the  last  will  and 
£  *31C  ]  testament"  of  the  deceased,  *as  if  he  were  a  rightful  executor  («f)  (599).  In 
actions  by  or  against  attornies  (600),  peers,  and  members  of  parliament,  their 
privilege  as  such  was  usually  stated  in  the  introduction  («).  In  actions  bysur- 
viving  partners  they  should  be  described  as  such  either  in  the  commencement 
or  body  of  the  declaration  (/)  ;  but  this  is  not  necegsary  in  actions  against 
surviving  partners  (g),  A  declaration  stating  timt  the  defendant  was  indebted 
to  the  plaintiff  and  E.  F.  his  late  partner,  without  adding  deceased,  would  be 
untechnical,  because,  notwithstanding  that  allei^ation,  he  may  be  stiilHving  and 
then  ought  to  join,  but  w^  ere  the  omission  cnly  occurred  in  a  second  count,  a 
demurrer  on  that  ground  was  set  aside  as  frivolous  (A),     fl  here  there  is  no 

(y)  **  Deblor  to   the  king,"  and  **  quo  uii-  slnfement  of  il»e   woids  "owes  t  "  is  now 

nus/' are  no  longer  to  be  averred  in  pleud-  conii'ul' rtd   mere  burplusage  ;    those    word'« 

injr,  Hurst  r.  Pitt,  3  Tyr.  £C4,  except  in  arc    not   now    consid-rcd   ground    even    of 

declarations  in  ejectment  or  on  a  rcmuv.ii  sptcia!  dunmrrer,  CoUett  i^.  Colicit,  3  Dowl. 

from  an  inferior  Court.  'ilW. 

(z)  2  Saund.  Il7f,  note  1.     Tlje  latter  is  (c)  2  T.  U.46. 

liable  for  the  costs.     Tidd,  9tb  ed.  100,  lOI.  (r/)   l  Sauml.  205. 

Where  an  infant  pidintifTwas  taken  in  cxe-  (e)  2  Suuiid.   1,  n.  1  ;    ST*  H*  32^  i  ^  B. 

cution  for  the  costs,  the  Court  would  not  &  P.  7. 

discharge  him  on  motion.     13  East,  C;   1  (/)  -1  H.  &  Aid.  371;  C  Moore,  332  ;  2 

Hodges'  Rep.  103.  Stark.  356  ;  2  Ma#6h.  319  ;  6  Taunt.  597, 

(«)   1  Saund,  111,112,  n.  3.  S.  C. 

(b)  Com.  Dig.  Pleader,  2  D.  1,  2  ;  W.8;  C/r)   I  B.  &  Aid.  29;  2  Chir.  Rep.  400- 

I  Saund.  1,  il2,  n.  1  ;  3  East,  2.     And  this  (/<)  UiideishcU  v.  Fuller,  1    Crura.    M.  & 

IB  Still  correctly  so,   but   the  unnecessary  Ros.  900. 

(595)  {  Stewart  v  Crabbin*s  Guardian,  6  Munf.  280.  }  As  to  infants  suing  by  guar- 
dian ad  litem,  and  the  history  of  suits  by  proehein  amij  vide  Har^.  Ca  Lir.  I,  2,  n.  220. 

(096)  {  8  Cow.  Rep.  84.  But  where  an  infant  has  worked  for  another  with  the  con- 
sent of  his  father,  on  a  promise  to  pay  the  infant,  the  infant  may  maintain  an  action  on 
the  contract  in  his  own  name,  Burljngame  p.  Burlingamc,  7  Cow.  Rep.  92. } 

(597)  Assignees  under  a  joint  commission  against  A.  and  B.  suine  for  a  sepnrnte  debt 
to  A.,  may  describe  themselves  as  assignees  of  A.  without  noticing  B.  Sionehouse  and 
another  v.  De  Silva,  3  Campb.  399,  400. 

(598)  But  when  the  plaintiff  is  entitled  to  charge  the  defendant  de  bonis  propriisas  on 
a  suggestion  of  a  deyastavit,  thbse  words  *'  owes  to"  must  be  inserted  ;  for  if  he  declare 
in  the  detinet  only,  the  judgment  must  be  de  bonis  testatoris.  Hope  «.  Bague  and  Thomp- 
son, 3  East's  Rep.  6.    Spotswood  v.  Price,  3  Hen.  &  Mun.  123,  126. 

(599)  Campbell  v.  Teusey,  7  Cow.  Rep.  68. 

(600)  See  Dartnal  v.  Howard,  6  Dowi.  &  Ryl.  443,  where,  in  an  action  against  ibe  d^ 
fendants  for  negligence  as  attornies,  the  judgment  was  arrested,  because  the  declaration 
did  not  allege  that  the  defendants  were  attornies,  or  that  t^ey  wero  employed  as  such  by 
^e  plaintiifs, 
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necessity  to  describe  parties  as  suiog  or  being  sued  in  any  special  character  it      i^*  its 

is  advisable  not  to  do  so,  and  an  inaccurate  description  of  the  party'    interest       11 

will  sometimes  be  fatal :  as  where  A.,  B.  and  C.«  having  been  appointed  as-  ^    <  ' 
signees  under  three  separate  commissions  of  bankrupt,  sued  as  joint  assignees,  m^nce- 
not  stating  their  several  and  respective  interests  in  the  declaration,  it  was  held  menu 
fatal  (f).     In  the  second  volume  of  Precedents,  the  several  most  usual  forms 
of  declaration  by  and  against  persons  suing  and  being  sued  in  particular  ingkit 
or  characters  will  be  found  {k).     The  most  salutary  rule  of  Hil.  Term,  4  W. 
4,  reg.  21,  orders,  '*  That  in  all  actions  by  and  against  assignees  of  a  bank- 
rupt, or  insolvent,  or  executors,  or  administrators,  or  persons  authorized  by    - 
act  of  parliament  to  sue  or  be  sued  as  nominal  parties,  the  character  in  which 
the  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or  be  sued  shall  not  in 
way  case  be  considered  as  in  issue,  unless  specially  denied." 

As  many  of  the  ancient  or  preceding  forms  of  commencing  declarations  The  prii- 
were  the  results  of  the  then  prevalent  forms  of  mesne  process^  it  followed  that  ^'^  forma 
when  the  uniformity  of  process  act,  2  W.  4,  chap.  39,  abolished  those  pro-  menct" 
cesses  and  introduced  new  writs,  that  it  became  necessary  or  expedient  to  in-  m«n/f  of 
Tent  new  forms  of  commencements,  and  accordingly  the  judges,  after  that  iio„,  {^ 
enactment,  promulgated  a  rule  ordering   that  every  declaration  should  be  enti-  p^fonal 
Ued  at  the  top  or  head  (and  not  by  indorsement  on  the  back)  of  the  proper  conmenetd 
Court ;  secondly,  that  every  declaration  and  subsequent  pleading  should  be  in  one  of 
eatkkd  of  the  very  day  when  it  is  delivered  or  filed  :  and  Reg.  Gen.  Mich.  T.  ^^®  'cwHs 
Z  ¥r.  4,  Teg.  15,  prescribed  four  forms  of  commencing  a  declaration, ^r«(,  up-  (()• 
on  a  maumnst  as  thus  : 

No.  I. ^^Declaration  after  Summons. 

In  the 

On  the day  of A.  D.  — — ^ 

Venue. — A.  B.,  by  E.  F.  his  attorney,  [or,  "  in  his  own  proper  person,"] 
complains  of  C.  D.  who  has  been  summoned  to  answer  the  said  A.  B.  For 
that,  &c. 

No.  2. — Declaration  after  Arrest  where  the  Parly  is  not  in  Custody. 

In  the 

On  the day  of A.  D. . 

Fenue. — ^A.  B.,  by  E.  F.  his  attorney,  [or,  "-in  his  own  proper  person,"! 
complains  of  C.  D.  who  has  been  arrested  at  the  suit  of  the  said  A.  B.  For 
that,  &c. 

No.  3. — Declaration  where  the  Party  is  in  Custody. 

Vemu. — A.  B.,  by  E.  F.  his  attorney,  [or^  '*  in  his  own  proper  person,"] 
C4>mplains  of  C.  D.  being  detained  at  the  suit  of  A.  B.  in  the  custody  of  the 
sheriff,  [or,  **  the  IVIarshal  of  the  Marshalsea  of  the  Court  of  King's  Bench, 
or  &e  Warden  of  the  Fleet."] 

({)  .tffile,  37.  (l)  See  i\]lly  as  to  the  pointo  of  practiee 

(k)  Postf  vol.  iL  reepectin^  declamtiona,  3  Chitty's  Qen.  Prac 

489  to  496.  1 
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IT.  »T«     No.  4 — Oteluraiion  after  the  Arrtat  of  ont  or  more  Defendant  or  Defendanit^ 
FARTg,  &c.      ^^j  where  one  or  more  oiher  Defendant  or  Defendants  shall  have  been 
4ih\y,  served  only  and  not  arrested, 

inence-     "       V^nue. — A.  B.,  by  E.  F.  his  attorney,  [or,  ••  in  his  own  proper  person,"] 
menu  complains  of  C.  D.  who  has  been  arrested  at  the  suit  of  the  said  A.  B.  [or, 

*^ being  detained  at  the  suit  of  the  said  A.  B.,  &c.  as  before,'*''}  and  of  G.  H. 

who  has  been  served  with  a  writ  of  capias  to  answer  the  said  A.  B.,  &c. 

No.  5. — J%e  Reg.  Gen.  HiL  T,  4  fV.  4,  rule  20,  prescribes  the  following 
form  of  commencement  of  the  declaration  when  a  Plaintiff  declares  in  a 
second  action  after  a  plea  in  abatement  oj  non-joinder  of  another  party  liable 
to  be  sued. 

Venue. — A.  B.,  by  E.  F.  his  attorney,  [or,  "in  his  own  proper  person,*'] 
complains  of  C.  D.  and  G.  H.  who  have  been  summoned  to  answer  the  said 
A.  B.,  and  which  said  C.  D.  has  heretofore  pleaded  in  abatement  the  non-join- 
der of  the  said  G.  H.,  &c.  [The  same  form  to  bo  used  mutatis  mutandis  in 
cases  of  arrest  or  detainer.] 

These  and  other  forms  of  commencements  of  declarations  since  the  uniformity 
of  process  act,  2  W.  4,  c.  39,  will  be  found  in  the  second  volume,  [English 
edition.lf]  Where  the  action  has  been  removed  into  one  of  the  superior  Courts 
from  an  inferior  Court,  or  is  in  the  mixed  action  of  ejectment,  the  commence- 
ment is  to  continue  in  the  same  form  as  before  the  new  rules,  and  the  defend- 
ant is  to  be  in  K.  B.  as  in  custody  of  the  IVfarshal,  and  in  C.  P.  that  the  de- 
fendant had  been  attached  or  summoned,  and  in  the  Exchequer  the  plaintiff  is 
then  to  be  still  described  as  debtor  to  the  king ;  and  therefore  it  is  no  ground 
of  special  demurrer  that  (he  declaration  describes  the  defendant  as  in  the  cus* 
tody  of  the  marshal,  but  if  untrue,  can  only  be  an  irregularity,  and  taken  ad- 
vantage of  as  such  {hi). 

Conclu-  The  Reg.  Gen.  Trin.  T.  1  W.  4,  seems  to  prescribe  as  the  Usual  conclusion 

*'^''"'  in  all  the  Courts,  the  following:  "to  the  plaintiff's  damage  of  £ ,  and 

thereupon  he  brings  suit,  &c.''     But  in  penal  actions,  when  no  damages  are 
recoverable,  the  ad  damnum  should  be  omitted  as  heretofore  (n). 

Pledges  to      The  Reg.  Gen.   Mich.  T.  3  W.   4,  reg.  15,  directs  that  the  statement  of 
he  ortiitied,  pledges  to  prosecute  BhhW  he  diaconiinued. 

p      ^  In  general  the  non-observance  of  either  of  the  preceding  express  rules, 

queneee  of  although  relating  to  and  affecting  the  forms  of  pleading,  cannot  (except  in  the 

deviations    jjjp^^nce  of  the  statement  of  abuttals)  be  taken  advantage  of  by  demurrer  as 

rules,  viz.  a  defect  in  pleading ;  but  must^  if  at  all,  be   objected  to  by  a  summons  and 

that    tliey 

are    only         (,n^  Commrncement  of  declaration,  stat-  removed  from  inferior  Courts,  and  the  Court 

irregulari-  ing  defendant  to  be  in  custody  of  the  mar-  will   prcsunric   in   faVor  of  its  jurisdiction, 

ties,    and  tihal  of  the  Marshalsca,  good  on  special  dc-  Dod  r.  G'ant,  K.   B.,  H.  T.   1836,  January 

not  murrer,  inasmuch  as  the  uniformity  of  pro-  15th. 

grounds  of  ^^g^  act  applies  only  to  actions  commenced  (n)  Neal  v.  Richardson,  8  Dowi.  69. 

demurrer.  Jq  superior  Courts,  and  not  to  such  as  are 

'  t  See  American  Editor's  Preface* 
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order  ot  a  judge,  to   set  aside  the  proceeding  for  irregalariiy  (o).     Thus,     !▼•  its 

although  the  above  rules  expressly  require  9  declaration  to  be  entitled  of  the       l^ 

day  and  month  when  it  is  delivered,  yet  it  has  been  decided  that  the  omission  4thiy. 
of  such  date  is  not  a  ground  of  demurrer  (p) ;  and  although  the  statute,  2  W*  jj,^^^^. 
4,  c.  39,  requires  that  the  form  of  action  shall  be  expressed  in  the  writ,  and  it  menu 
seems  that  the  declaration  should  accord,  yet  if  it  vary,  such  variance  is  not  a 
ground  of  demurrer^  (partly  so  because  a  tort/  cannot  now  appear  on- the  face 
of  the  pleadings  or  record) ;  and  it  can  only  be  objected  to  by  summons  or 
motion  for  irregularity  to  set  aside  the  declaration  on  account  of  such  devi- 
atioQ  (q)^  So,  if  the  commencement  of  a  declaration  at  the  suit  of  an  execu* 
tor  be  improperly  in  the  debet  and  detinet,  instead  of  more  properly  the  latter 
only,  the  objection  is  not  a  ground  of  demurrer  as  part  of  the  declaration,  but 
may  be  rejected  as  surplusage  (r).  So  the  improper  insertion  or  repetition  of 
venue  in  the  body  of  a  declaration,  contrary  to  the  above  rule,  Hil.  T.  4  W.  4, 
r.  8,  is  not  a  ground  of  demurrer^  but  merely  of  a  summons  to  strike  out  the 
objectionable  repetition  (<)  ;  and  although  it  would  be  absurd  for  any  practi* 
tioner  to  neglect  strict  observance  with  the  recent  rules,  yet  it  is  obvious  that  it 
could  never  have  been  the  intention  of  the  judges  that  the  unnecessary  inser- 
tion in  the  body  of  a  declaration  of  a  venue  should  be  constantly  the  subject 
of  a  summons  to  strike  out  those  words,  which  would  occasion  much  moro 
expense,  and  be  infinitely  more  vexatious  than  the  introduction  of  those  few 
words  (0*  The  modes  of  taking  advantage  of  informalities  in  the  title  or 
commencement  of  a  declaration  is  perhaps  matter  of  practice  rather  than  of 
pleadings  and  have  been  fully  considered  as  such  in  another  work  [u). 


6tbly.  After  the  Commencement  of  the  declaration,  the  Body  or  statement  of  thk  rkcv« 
the  cotMe  of  action  follows  in  natural  order,  and  which  in  every  description  of  "-^tioms 
action  consists  of  three  principal  points^  viz.  the  rights  whether  founded  upon  ing  tb« 
contract  or  tort  independent  of  contract ;  the  injury  to  such  right ;  and  the  ■°^''  *** 
consequent  damages.     In  stating  such  of  these,  all  the  requisites  of  certainty  stance  ov 
and  other  points  before  noticed  must  be  observed.  dkclara- 

TIONS    IK 

Keeping  in  view  and  subject  to  those  general  requisites^  every  pleader  was,  general. 
before  the  very  recent  pleading  rules,  at  liberty  to  frame  the  body  or  substance  Sthly.  The 
of  every  declaration  in  such  order  and  language  as  he  might  consider  prefer-    °r^|^"' 
able.     He  was  not  however  allowed  vexatiously  to  insert  any  superfluous,  of  cause  of 
impertinent  or  extraneous  matter,  as  in  an  action  on  a  mortgage  deed,  a  long  ^^^^^ 
description  ot  the  mortgaged  premises  (x),  or  covenants,  of  which  no  breach  *^^*  ^"* 

descrip- 
(0)  And  see  per  Tindnl,  C.  J.,  in  Andcr-        (r)  Collett  v.  CoIIctt,  3  Dowl.  21 1.  tion  to  be 

son  V,  Thomas,  9  Bing.  678.  («)  Farmer  v.  Chnmpneys,  I  Crom.  M.  &  observed 

(p)  Neat  to.  Richardson,  2  DowK  89.  Ros.  369  ;    8  Dowl.  680,  S.  C;    Fisher  9.  in  genenu 

(q)  Thompson   v,  Dicas,   t   Dowl.   93;     Snow,  3  Dowl.  27;    Townsend  v.  Gurney, 
Scrivener  v.  Wailing,  1  Harrison,  S  ;  Ward     id.  29. 

r.  Tennison,  1  AdoK  &  EK619;  Edwards  (!)  Per  Cur.  in  Brindley  ».  Bennett,  2 
V.  Dignam,  2  Cr.  &  M.  346;  2  DowL  240,  Bing.  184  ;  see  poat,  *^  of  striking  out  counts.''^ 
S.  C. ;    Chit.  Gen.  Prac.  vol.  iii.  197  ;    and        (u)  3  Chiity»s  Gen.  Prac  456  to  462. 

(x)   -  - 


Marshall  v.  Thomas,  3  Moore  &  S.  93  ;         (x)  Cowp.  665,  727  ;   I  Saund.  233,  n.  2; 
and  Anderson  v.  Thomas,  9  Bing.  678 ;  Tidd,    2  Saund.  366. 
Sopp.  A.  D.  1833,  p.  122. 
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IT.  iTi     the  consideration  has  reference.     A  formal  inducement  does  not  appear  to  be 
^^^^*'    ^'  in  any  case  necesi<ary  in  pleading  ;  it  would  be  sufficient  if  the  subject-matter 
ftibly.  The  of  the  inducement  were  alleged  in  any  other  part  of  the  declaration  ;  but  it  is 
Miion        useful  in  composition!  for  the  purposes  of  perspicuity.     The  matter  of  induce- 
I.  In  as-   ment  may  be  stated  by  way  of  parent hesis^  a^  thus  :  "  For  that  whereas  here- 
sutnpsit.     iQfofc^  iQ  y^ii^  QQ^  ^Q^  in  consideration  that  the  piaintiflT,  at  the  request  of  the 
ment.         defendant,  [he  then  being  an  attorney  of  the  Court  of  our  lord  the  king  before 
the  king  himself  or  he  then  being  a  carrier  of  goods  for  hire  fronts  Spc.  to^  4*^*] 
had  then  retained  and  employed  him  as  such  attorney  to,  &c. ;  or  the  declara- 
tion may  begin  by  a  formal  induceiniient^  as  in  the  precedent  referred  to  in  the 
notes  {k).     Where  a  variety  of  facta  preceded  the  contract,  and  are  so  con- 
nected with  it  that  the  statement  of  them  \%  necessary  to  render  the  count  in- 
telligible, it  is  obviously  better  to  adopt  a  formal  inducement  (/),  than  in  the 
description  of  the  consideration  or  of  the  contract  to  show  those  facts  in  one 
continued  sentence  of  great  length.     Thus,  in  an  action  on  a  wager  on  a 
horse-race,  it  is  usual  to  begin  the  declaration  with  an  inducement  of  the  ex- 
pected race  (m).     So,  in  assumpsit  upon  an  award,  the  existing  diiferenceii 
between  the  parties  are  concisely  stated,  as  that  "certain  differences  had 
existed  and  were  depending ;"  (n)  and  on  a  contract  to  pay  money  upon  a  con- 
sideration of  forbearance  the  declaration  begins  by  stating  with  brevity  the  exis-» 
tence  of  the  debt  forborne,  and  from   whom  it  is  due  (o).     The  inducement, 
or  averment  by  way  of  introductory  allegation,  is  peculiarly  proper  where  a 
party  is  charged  upon,  or  in   respect  of,  the  breach  of  a  contract  or  implied 
duty,  resulting  from  any  particular  character  or  capacity  of  the  defendant. 
Thus,  in  a  declaration  against  an  attorney  for  negligence,  or  a  carrier,  a  coach 
proprietor,  a  wharfinger,  or  captain  of  a  ship,  or  an  innkeeper,  for  the  loss  of 
goods,  &c.,  it  is  usual  and  proper  to  show,  by  way  of  inducement,  or  at  least 
by  other  averment  in  the  declaration,  that  the  defendant  followed  the  occupa- 
tion in  respect  of  which  the  plaintiff  employed  him.     If  no  such  allegation  be 
contained  in  the  declaration,  the  defendant  cannot  be  charged  thereon  for  tho 
breach  of  a  duty  which  results  only  from  the  particular  chiracter  which  he  held» 
and  in  reference  to  which  he  was  retained  (p).     But  where  the  mere  statemeat 
of  the  consideration  and  promise  will  be  sufficiently  intelligible,  without  any 
*  prefatory  allegation,  they  may  be  set  forth  without  any  inducement ;  as  in  dec- 

larations upon  bills  of  exchange,  &c.  which  should  proceed  at  once  to  state 
the  instrument  or  contract,  without  any  preamble  of  the  custom  of  merchants, 
which  ought  not  to  be  set  forth  (9). 
[  *319  1  ^It  >s  S3i<I  that  as  the  office  of  an  inducement  is  explanatory,  it  does  not  in 
general  require  exact  certainty  (r).  Thus,  where  an  agreement  with  a  third 
person  is  stated  only  as  inducement  to  the  defendant's  promise,  which  is  the 
principal  cause  of  the  action,  it  was  considered  in  general  sufficient  to  state 
auch  agreement  without  certainty  of  name,  place,  or  person  (a).     This  rule 

{k)  See  ante,  291,  and  pdJi,  vol.  ii.  454  ;   13  East,  94. 
(0  4  B.  «t  C.  345  i  6  D.  &  a.  438,  S.  C.  {q)  Antt,  247,  S48: 

(m)  Post,  vol,  ii.  (r)  Tidd,  9ih  edit.  43<*,  cites  Com.  Digr,  ; 

(n)  Id.  Pleader,  C.  31 ;  we  13  East,   116  ;  3  T.  R. 

(0)  Id,  646,  per  Buller,  J. ;  StepbeOt  3d  edit.  364.  v 

ip)  4B.4t  C.  345;    6  D.  liR.  438,8.  416,  cites  Cro.  Eliz.  715.  \ 

C.  J  see  6  Moore,  54 ;  %  New  Rep,  345,        {$)  Yclv,  17  * 
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preyailed  in  the  statement  of  matter  which  merely  constituted  an  executed  or       i^* 

ITS  PARTS 

past  cojuideration  (t) ;  as  where  the  declaration  charged,  that  in  consideration        ^^     ' 
that  the  plaintifT  "  had,  at  the  defendant's  request,  granted  to  him  by  deed  the       — - 
next  avoidance  of  a  certain  church,"  the  defendant  promised  to  pay  the  plain-  cauM*  of  * 
tiflT  j^lOOi  the  court  held  the  declaration  good,  although  it  was  objected,  in  action. 
arrest  of  judgment,  that  the  time  or  place  at  which  the  grant  was  made  was  1.   In  ai- 
not  stated  («).    So,  in  declaring  upon  a  promise  to  pay  money  in  consideration  ■"™r***» 
of  the  forbearance  of  a  preceding  debt,  though  some  cause  of  action  must  be  ^1?    **" 
alleged,  it  was  not  necessary  to  state  the  particular  cause  or  subject-matter  of 
the  debt,  or  the  time  when  or  place  where  it  was  contracted  (x) ;  and  in  an 
action  for  negligence  against  an  attorney  who  had  been   employed  to  sue 
another,  it  was  not  necessary  or  advisable  to  state  in  an  inducement  that  such 
other  person  was  indebted  ;  and  if  it  be  stated  though  unnecessarily,  it  must 
be  proved  (y).     But  where  the  inducement  disclosing  a  past  consideration  also 
professes  to  state  some  matter  material  to  be  ascertained  with  certainty,  it  must 
be  stated  with  precision  and  particularity  (2).     Therefore,  where  in  a  declara- 
tion 10  assumpsit  for  not  accepting  a  lease,  the  inducement  charged  that  the 
plaintiff  was  possessed  of  the  premises  for  a  certain  term,  ending  on  a  day 
named«  and  the  proof  showed  that  he  had  only  a  shorter  term,  the  court  held 
the  variance  fatal  (a).     It  suffices  if  the  introductory  matter  or  inducement  be 
stated  according  to  its  legal  effect  (6) ;  and  the  first  part  of  the  rule,  that  al« 
Wgatioaa  of  matter  of  substance  may  ^be  substantially  proved,  but  allegations    [  ^320  ] 
of  matter  of  description  must  be  literally  proved  (c),  applies  peculiarly  to 
averments  in  an  inducement ;  and  therefore  if  the  inducement  be  not  a  mere 
matter  of  description,  and  it  be  substantially  proved  as  alleged,  a  slight  vari. 
ance  will  be  immaterial.     Even  material  matter  laid  in  an  inducement  need 
not  be  proved  precisely  as  alleged  when  stated  under  a  videlicet^  if  it  be  cor- 
rect in  substance.     Thus,  where  in  a  declaration  to  recover  from  the  defend- 
ant a  debt  due  from  a  third  person,  which  the  defendant  had  promised  to  pay 
in  consideration  of  forbearance,  the  sum  due  was  stated  in  the  inducement 
under  a  videlicet  to  be  jC26  I3«.  6d.,  and  was  described  as  the  balance  of  a 
larger  sum,  and  the  statement  of  the  contract  referred  to  the  sum  so  alleged 
in  the  inducement  to  be  due,  but  only  £26  were  due  as  the  balance ;  the 
Court  held  that  the  variance  was  not  material  (d](601).     In  general,  however, 
eveiy  allegation  in  an  inducement,  which  is  materia]  and  not  impertinent  and 
foreign  to  the  cause,  and  whi'ch  consequently  cannot  be  rejected  as  surplusage, 
must  be  proved  as  alleged,  and  a  variance  would  be  fatal ;  and  consequently 
great  attention  to  the  facts  is  necessary  in  framing  the  inducement,  and  care 

(0  Id.  ;  10  Co.  69  b ;  Com.  Dig.  Plead-  (o)  1  M.  &  P.  717 ;  4  Bingh.  653,  S.  C. ; 

er,C.31,43;  E.  10,  18;   13  East,  105,  116;  leo  1  B.  &  B.  536. 

and  see  2  Chit.  Rep.  311 ;  6  T.  R.  143.  (6)  3  Moore,  674,  695,  696. 

(«)  Cro.  Eliz.7ir*.  (c)  Ante,  264,  note  (e) ;    3  B.  &  C.  4  ;    6 

(x)  Hob.  18 ;  fO$t,  vol.  ii.  D.  &  R.  626,  S.  C.  j  see  further  as  to  this, 

(f)  Peake'i  Rep.   119.  post, 

(z)  13  East,  102 ;  poit,  vol.  ii.  (d)  2  Moore,  114;  see  1  B.  &  B.  536  ;  see 

po9l  as  to  the  scilicet. 


(601)  In  declaring  in  assumpsit  on  a  collateral  undertaking,  the  declaration  must  be 
•pecjftly  aetdiif  forth  dis  eontraet ;  but  if  the  undertaking  be  original,  the  plaintiff  may  de» 
dare  generally*    Nocthnip  at  al.  v.  Jaeksony  13  Wend.  R.  85. 
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>^'       muBt  be  taken  not  to  insert  any  unnecessary  allegation  (e).     Thus,  in  the  case 
&c    '  J^B^  mentioned  against  an  attorney,  vi^ere  the  declaration  stated  that  E.  F« 

was  indebted  to  the  plaintiff,  and  that  the  plaintiff  employed  tlie  defendant  to 

cauM  of  *^^  ^^'*«  '^  bciog  proved  that  E.  F.  was  a  feme  covert  at  the  time  the  supposed 
action.  debt  accrued,  and  consequently  not  in  point  of  law  indebted,  the  plaintiff  was 
1.  In  as-  nonsuited  ;  though  the  declaration  might  have  been  sufficient  without  stating 
sumpsit.  ^j^^^  ^j^^  ^j^j^j  person  was  indebted  (/).  Where,  however,  the  matter  unneces- 
menu  "**"  aarily  stated  in  the  inducement  is  wholly  impertinent,  and  might  be  struck  out 
as  surplusage,  there  are  some  cases  in  which  a  failure  in  proof  of  such  state- 
ment would  not  be  material  {g). 

Induce-  The  recent  rules  of  pleading,  Hilary  Term,  4  W*  4,  as  they  apply  to  most 

not"  tra-  Actions,  and  especially  aBsumpsit  and  case^  now  relieve  a  plaintiff  from  the  ne- 
veraed,  cessity  for  proving  matter  of  inducement^  or  from  any  risk  of  variance  in  the 
be  proved.  "^^^^"^  thereof,  unless  the  defendant's  plea  expressly  traverse  or  deny  the 
inducement ;  thus,  in  an  action  on  the  case,  if  the  declaration  state  that  the 
pltLiniiff  was  possessed  of  a  close  and  a  pond  full  of  water  ikerein^  and  then  sta- 
ted an  injury  to  the  water  in  the  pond,  it  was  held  that  the  plea  of  not  guUiy 
did  not  put  in  issue  the  inducement  even  though  connected  with  the  description 
of  the  injury,  and  that  therefore  the  defendant  could  not  on  the  trial  dispute  the 
correctness  of  the  inducement  {h)» 

tdly.  The      In  treating  of  the  rules  relative  to  the  statement  of  the  Consideration  for  the 
^J******^*"  contract,  we  will  consider,  1st,  fVkat  ^consideration  must  appear  on  the  face  of 
r  ftaSl  1   ^®  declaration,  and  how  it  should  be  stated  ;  and  2dly,  the  doctrine  of  oaWaii- 
ces  between  the  statement  of  the  consideration  and  the  evidence  in  support  of  it. 
In  declaring  upon  a  contract  not  under  seal,  it  is  in  all  cases  necessary  to 
state  that  it  was  a  contract  that  imports  and  implies  consideration,  as  a  bill  of 
exchange  or  promissory  note  (t),  or  expressly  to  state  the  particular  eonsidera* 
tion  upon  which  it  was  founded  (A;) (602) ;  and  it  is  essential  that  the  conside- 
ration stated  should  appear  to  be  legally  sufficient  to  support  the  promise*  for 
the  breach  of  which  the  action  is  brought.     An  examination  of  the  various 
points  of  law  relating  to  the  sufficiency  of  consideration  (/),  would  be  foreiga 
to  the  object  of  this  treatise  ;  but  it  may  be  important  to  make  some  few  ob- 
servations as  to  the  mode  of  st<Uing  the  consideration  upon  the  record  in  such 

(e)  .tfnfe,  262,  264 ;  4B.  &C.  380;    6  D.  Man.   137,  so   that,  although    ihe  sutute 

&  R.  500,  S.  C. ;  Dougl.  667  ;  5  T.  R.  498 ;  against  frauils,  29  Car.  2,  c.  3,  a.  4,  requires 

3  B.  &  P.  463 ;    2  Chir.  Rep.  311 ;    Stepb.  an  underUking  by  a  third  penon  to  pay  the 

2d  edit.  285.    As  to  what  may  be  struck  debt  of  another  to  state  the  consideration, 

out  as  surplusage,  see  anU,  262.  yet  by  means  of  a  biU  or  note  the  statute  ia 

(/)  Peake's  Rep.  119.  avoided,  Ridont  v.  Bristow,  1  Tyr.  Rep.  84 ; 

(g)  ^nU,  262  ;  2  Bla.'R.  840;  Dougl. 667;  Poplcwell  ».  Wilson,  I  Stra.  264. 

5  T.  R.  498 ;  3  T.  R.  646.  {k)  Com.  Dig.  At  ton.  Assumpsit,  S ;  Bui. 

{h)  Dukes  v.  Gostling,  3  Dowl.  619 ;  Pran-  N.  P.  146,  147  ;  1  Stiund.  211,  tu  8. 

knm  V,  Earl  Falmouth,  4  Nev.  &  Man.  330 ;  (/)  See,  in  general,  1  Saund.  811,  n.  8 ;  3 

I  Harr.  &  Wol.  1 ;  6  Car.  &  P.  529,  S.  C.  ChiL  Com.  Law,  63  to  99 ;    Chit.  jon.  on 

^t)   These  instruments    always  imply  a  Contr.  6,  &c 
consideration,  Qraham  v.  Pitman,  5  Nev.  & 

(602)  {  Douglass  v.  Davie,  2  M'Cord*s  Rep.  218.  }  Vide  Burnet  v.  Bisco,  4  Johns. 
Rep. "235.  Powell  v.  Brown,  3  Johns.  Rep.  100.  Bailey  &  Bogert «.  Freeman,  4  Johns. 
Rep.  280.  Lansing  o.  M'Killip,  3  Caines*  Rep.  288.  {  Beauchamp  v.  Bosworth,  S  Bibb*« 
Rep.  115.    Beverleys  v.  Holmes,  4  Munf.  95.    Moscley  v.  Jonesi  5  Munf.  83.  } 
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a  iDanDer  that  it  may  appear  legally  sufficient.     Although  no  mode  of  pleading        <▼• 
can  enable  a  plaintiff  to  recover  when  the  consideration  is  insufficient  or  illegal,        ^^     ' 
if  the  defendant  by  his  plea  properly  raise  the  question,  yet  it  may  not  unfre-       -— — 
quently  occur  that  a  sufficient  consideration  may  exist,  but  that  the  action  may  J^^^  ^^ 
be  defeated  in  consequence  of  the  statement  upon  the  pleading  being  imperfect,  action. 

Id  declaring  upon  bills  of  exchange  and  promissory  notes^  and  some  other  1.   In   as- 
legal  liabilities,  the  mere  statement  of  the  liability  which  constitutes  the  consid-  ^"<"P*>^ 
eration  is  sufficient ;  but  in  other  cases  of  simple  contracts,  it  is  necessary  '*  A^^ 
that  the  declaration  should  disclose  a  consideration,  which  may  consist  of  either  tion. 
benefit  to  the  defendant,  or  detriment  to  the  plaintiff,  or  the  promise  will  ap- 
pear to  be  nudum  pactum^  and  the  declaration  will  consequently  be  insuffi- 
cient (m)  (603).     Thus,  where  the  plaintiff  declared  that  a  person,  since  de- 
ceased, was  indebted  lo  him,  and  that  after  the  death,  in  consideration  of  the 
premises,  and  that  the  plaintiff,  at  the  defendant's  request,  **  would  give  time 
lor  the  payment  of  the  debt,"  the  defendant  promised,  &c. ;  but  did  not  state 
that  there  was  any  person  in  existence  who  was  liable,  in  respect  of  assets  or 
otherwise,  to  be  sued  by  the  plaintiff  for  the  debt,  and  to  whom  he  gave  time ; 
the  declaration  was  held  insufficient  on  demurrer ;  for  no  benefit  was  shown  to 
move  to  the  defendant,  nor  did  it  appear  that  any  detriment  had  been  sustained 
by  the  plaintiff,  as  it  was  not  stated  that  any  one  was  liable  to  be  sued  by  him, 
or  that  he  had  suspended  the  enforcement  of  any  right  (n).     So,  where  the 
declaration  in  assumpsit  alleged,  that  in  consideration  *that  the  plaintiff  would    [  *322  ] 
retain  and  employ  the  defendant  to  lay  out  a  sum  of  money  in  the  purchase  of 
an  anniiity,  the  latter  undertook  to  do  his  duty  in  the  premises^  and  that  the 
pkiDtiff  accordingly  did  retain  the  defendant,  but  that  the  defendant  neglected 
to  do  hia  duty,  and  took  an  insufficient  security  ;  it  was  held,  on  motion  in  ar- 
rest of  judgment,  that  the  count  was  bad,  since  it  did  not  show  that  any  reward 
was  to  be  paid  to  the  defendant,  nor  aver  that  the  defendant  was  employed  as 
an  attorney,  or  in  any  particular  character,  by  reason  of  which  it  became  his 
absolute  duty  not  to  take  a  security  of  an  insufficient  nature  (o). 

Upon  this  subject  it  has  been  laid  down  as  a  rule,  that  the  consideration 
should  be  co-extensive  with  the  promise,  in  order  to  support  it.  Thus  where 
the  plaintiff  stated  that  the  defendant  was  liable  in  the  character  of  executor 
to  pay  a  certain  debt,  and  then  averred,  that  in  consideration  thereof,  he  per- 

(m)  See  prerious  note ;    4  East,  455 ;  I  lay  out  iC700  in  purchase  of  an  annuity ; 

TaunL  523.  that  dercndant  promised  to  lay  it  out  secure* 

(n^  4  East,  455.  )y ;  that  plaintiff  delivered  the  money  to  him. 

(«)  4  B.  &  C.  345 ;  but  see  2  Bingh.  464  ;  fur  that  purpose,  and  that  defendant  laid  jt 
]d*CleI.  k.  Y.  i03,  S.  C,  in  which  it  was  held  out  insecurely  ;  contained  a  sufficient  con- 
that  a  eoant  in  asnmupgit  that  the  plaintiff  sideration  for  the  defendant's  promise,  »fier 
kmd  reimned  the  defendant,  at  his  request,  to  verdict, 

(603)  {  Curley  v.  Dean,  4  Conn.  Rep.  S65.  }  In  declaring  in  assumpsit  for  the  breach 
oft  contract,  it  is  not  necessary  to  set  forth  the  payment  of  a  part  of  the  consideration, 
tuimltttd  by  the  contract  to  have  been  received.     Dox  v.  Dey»  3  Wend.  R.  357. 

Where  a  note  is  not  given  upon  any  one  consideration,  which  whether  good  or  no^, 
whether  it  fail  or  not,  goes  to  the  whole  note  ut  the  time  it  is  made,  but  for  two  distinct 
and  independent  considerations,  each  going  to  a  distinct  portion  of  the  note,  and  Qno  is  a 
confrideration  which  the  law  deems  valid  and  sufficient  to  support  a  contract,  ^nd  the 
othtr  not,  there  the  contract  shall  be  apportioned,  and  the  holder  shall  recover  to  the  ex- 
tent of  the  Talid  consideration,  and  no  further ;  and  tha  question  as.  to  tho  amaunt,  it  i« « 
for  tha  jury.    Parish  v.  Stone,  14  Pick.  R.  198. 
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sooally  promised  to  pay  the  debt,  the  declaratioa  was  held  bad  in  arrest  of 
judgment,  no  additional  consideration  being  shown  for  the  enlarged  responsi- 
bility arising  from  the  promise  (p).  And  upon  the  same  principle,  a  declara- 
tion against  a  husband  alone,  on  his  mere  promise  to  pay  the  debt  of  his  wife 
contracted  before  marriage,  without  showing  any  new  consideration,  was  also 
considered  insufficient,  and  the  judgment  was  arrested  (9)  (604). 

When  the  consideration  for  the  defendant's  contract  consists  of  any  agres- 
ment  on  the  part  of  the  plaintifiT,  it  must  appear  from  the  declaration  that  such 
agreement  was  binding  on  tho  plaintiff  at  the  time  the  defendant's  promise  was 
made  ;  for  if  it  should  appear  from  the  declaration  that  the  obligation  was  all 
Ob  one  side,  the  defendant's  engagement  would  be  nudum  pactum^  and  the 
declaration  consequently  bad  (r).  We  have  already  seen,  that,  at  least  in 
some  instances,  it  may  be  sufficient  to  show  that  the  consideration  moved 
from  a  third  person,  if  the  promise  be  made  for  the  benefit  of  the  plaintiff  («)• 

^W^hen  part  of  an  entire  consideration,  or  one  of  several  considerations, 
stated  in  a  declaration,  is  merely /rtVo/ou«  and  void,  without  being  illegal^  and 
the  residue  is  good,  and  extends  to  the  whole  of  the  promise,  the  void  part 
will  not  vitiate  the  declaration  (605),  but  may  be  rejected  as  surplusage  ;  and 
the  promise  will  be  referred  to  and  supported  by  that  part  of  the  consideration 
which  is  legally  sufficient  (()•  But  if  part  of  an  entire  consideration,  or  one  of 
several  considerations  stated,  be  illegal,  though  the  residue  may  be  good*  the 
whole  declaration  will,  it  appears,  be  vitiated  by  the  illegal  part  (u). 

Another  material  circumstance  to  be  attended  to  in  the  statement  of  the 
consideration  is,  that  it  should  be  shown  with  a  proper  degree  of  eertainiy 
and  particularity.  A  declaration  may  contain  enough  to  disclose  a  considera- 
tion, which  is  legally  sufficient  to  support  the  promise,  but  may  be  liable  to 
objection  on  special  demurrer,  on  account  of  omitting  to  set  out  that  consid- 
eration with  a  sufficient  degree  of  certainty  (o^).  The  degree  of  certainty  re- 
quired in  stating  the  consideration  will  depend,  in  some  degree,  on  the  particu- 
lar species  of  consideration  to  be  stated,  and  it  will  therefore  be  necessary  to 
notice  the  various  kinds  of  considerations.  They  are,  1st,  Executed,  or  2dly, 
Executory ;  to  which  may  be  added,  3dly,  Concurrent^  and  4thly,  Continuing 
Considerations. 


(p)  1  T.  R.  350  a. 

(q)  Id.  S43. 

(r)  3T.  R.  653;  see  U.  149;  1  M.  & 
8el.  557 ;  1  B.  &  Aid.  681  ;  16  East,  45 ; 
a  B.  &  C.  668,  690  ;  G  D.  &.  R.  512,  S.  C. 

(3)  •^ntct  2,  3.  But  see  4  Bar.  &  Adol. 
433  ;   I  Nev.  &  Man.  303,  S.  C. 

(I)  Ring  V,  Roxbrough,  ^  Crom.  &  Jer. 
418  ;  2  Tyr.  463  ;  Kine:  v.  Sears,  2  Crom. 
M.  &  Ros.  48;  Croi  Eliz.   148,  848;  Cio. 


Jac.  128  J   1  Sid.  38  ;  Bui.  N.  P.  147. 

(a)  Cro.  Eliz.  199  ;  4  Leon.  3  ;  T.  Jones, 
24  ;  Com.  Wigi  Action,  Assumpsit,  B.  13. 
As  to  tlic  distinction  of  a  consideration  bein^ 
illegal  in  part  at  common  law,  or  by  statute^ 
see  Hob.  14  ;  1  Saund.  66,  n.  1 ;  3  Taunt. 
244  ;  5  Id,  746  ;  6  Jd.  359  ;  4  M.  &  Scl.  66  | 
Chit.  jun.  Contr.  228,  229. 

(x)  Sec  the  general  rule  as  to  certainty  in 
pleading,  antef  267. 


(604)  Sec  Beach  V.  Lee,  2  Dall.  Rep.  256.  Buckncr  v,  Smyth,  4  Desaus.  Cha.  Rep. 
S7l. 

(605)  {  Where  a  son  who  was  of  full  age,  and  had  ceased  to  be  a  member  T>f  his  fa- 
therms  family,  was  suddenly  taken  sick  among  strangers,  and  being  poor  and  in  distreae, 
was  relieved  by  the  plaintiff,  and  afterwards  the  father  wrote  to  the  plaintiff,  promising  to 
pay  him  the  expenses  incurred,  it  was  held  that  such  promise  would  not  sustain  the  action, 
there  being  no  consideration  for  it.  Mills  v»  Wyman,  3  Pick.  Rep.  207.  See  the  limita- 
lioa  of  the  rule,  *'  that  a  moral  obligation  is  sufficient  to  support  an  express  promise,'* 
Ihtre  8Ut«d  by  Parkbb,  C.  J,    Bee  also  Cooke  v.  Bradley,  7  Conn,  Rep.  67. } 
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Ist  An  executed  eonsideratioa  consists  of  something  paei  or  done  before       tr. 
tbe  making  of  the  promise.     It  is  said  not  to  be  necessary,  in  stating  execuied  *'"  l^^'* 

considerations,  to  allege  them  with  the  certainty  of  time  and  place  required  in      

stating  executory  considerations^  nor  with  the  same  particularity  in  other  re-  ^^^  ^ 
apects  as  to  quantity,  quality,  value,  &c.  (y) ;  because  the  allegation  of  a  past  action. 
consideration  is  considered  to  be  matter  of  inducement,  and  as  such,  not  in  l.   In  as- 
Itself  traversable  (2).     It  must,  however,  be  shown,  that  the  executed  consid-  ^^^P^^^' 
eratioa  *arose  at  the  deftndanVs  rtqutet  (a)  (606),  though  such  request  may,  ^'  '^^ 
in  some  cases,  be  imp/ted  (607)  in  evidence^  as  when  the  defendant  has  de-  tion. 
rived  benefit  firom  the  consideration,  and  has  aflerwards  made  an  express  statement 
promise  to  the  plaintiff  (608)  or  has  recognized  the  plaintiff's  act ;  and  it  is  only  ^^  Extciu- 
uecessazy  in  cases  of  executed  consideration  to  state  that  the  consideration  for  erations. 
the  defendant's  promise  moved  at  his  request  (6),  the  executed  consideration  [  *324  ] 
must,  in  legal  estimation,  be  of  some  value,  but  the  performance  by  the  plain- 
tiff of  any  act  he  was  not  legally  bound  to  perform  would  suffice,  as  the  pro- 
ducing or  giving  to  the  defendant  a  certain  letter  (c).     There  are  some  cases  in 
which  the  plaintiff  has  the  option  of  stating  the  consideration  either  as  an  execute 
•d  or  as  an  executory  consideration,  and  which  will  be  hereaAer  noticed  (d). 

2dly.  In  the  statement  of  an  Executory  consideration  a  "greater  degree  of  Statement- 
certainty  ia  required  (e).     The  consideration  and  the  promise  of  the  defend-  lory  cokk 
ant  are  two  distinct  things,  and  in  order  to  show  tbat  the  plaintiff  possesses  a  oidera- 
li^d  of  action,  it  is  in  general  necessary  to  aver  performance  of  the  considen^ 
tion  on  his  part,  which  allegation  being  material  and  traversable  must  be  made 
witii  proper  certi|inty  of  time  and  place  &c.  (/)»     This  obligation  of  averring 

(y)  See  13  East,  105,  116,  117;  Stephen,  qucs/),  defendant  undertook  to  pay,  &c.,  and 

Medit.  364,415;  see  as  to  matter  of  in-  held  suffieient  on  special  demurrer, 

dacement,  aji/e,  siS.  (c)  Wilkinson  v.  Olivera,  1  fiing.  N/C. 

(z)  Id.;  Bui.  N.  P.  146;  Salk.  22;  Hob.  490. 

lOS.    8ed  quiertf  it  is  certainly  traetrsabUy  (d)  Post,  326,  note  (<) ;    7  Bar.  &  Ores. 

and  though  it  need  not  be  averred  on  what  423. 

preeiMt  day  the  executed  consideration  took  (e)  1  Saund.  264,  n.  1.  . 

place,  yet  it  mast  be  shown  that  it  had  pre-  (f)  Bui.  N.  P.  146  a ;  Salk.  22;  Ring  v. 

wieutly  occurred  as  ''  before  then^'*  &c  Roxbrough,  2  Tyr.  469 ;  3  Crom.  &.  J.  418, 

(a)   1   Saund.  264,  n. -i  ;    2   Stra.   933;  A  special  traverse  of  the  allegation  of  per- 

]>yer,  879  ;    and  per  Parke,  B.,  in  King  v,  formance  was  not,  at  least  beR)re  the  plead- 

Scars,  2  Cr.  M.  &  Ros.  53.  ing  rules,  H.  T.  4  W.  4,  usual,  in  conse- 

(6)  King  o.  Sears,  2  Cr.  M.  &  R.  48 ;  1  quence  of  the  latitude  heretofore  allowed  to 
Saund.  264,  note  1,  a  good  instance  ;  it  was  the  general  issue  in  assufipsit.  But  since 
there  stated,  that  in  consideration  that  the  those  rules  the  allegation  of  consideration 
plaintiff  would  forbear  to  distrain  on  a  third  and  performance  in  a  special  count  need  not 
person  (without  saying  at  d^endanVs  re-  be  proved,  unless  expressly  denied  in  plead- 
ing. 

(€06)  The  law  relating  to  past  or  executed  consideration?,  is  fully  discussed  in  the 
opinion  of  Kent,  J.,  in  Livingston  v.  Rogers,  1  Caines*  Rep.  583,  where  it  is  held,  in 
conformity  U>  the  case  of  Hayes  v.  Warren,  Str.  933,  (cited  in  note  e.)  that  a  promise 
laid  to  have  been  made,  aflerwards,  on  the  same  day  with  the  consideration,  is  a  nudum 
paeium.  See  also  Comstock  9.  Smith,  7  Johns.  Rep.  87.  Hicks  v.  Burhans  and  others, 
10*  Johns.  Rep.  243.  Everts  and  Allen  9.  Adams,  12  Johns.  Rep.  352.  Mitchell  v.  Bell, 
Taylor,  61.  Frear  v.  lljrilenborgh,  5  Johns.  Rep*  272.  Robertson  v.  Bethuna  and  Boor- 
jBao,  3  Johns.  Rep.  3.'>0.  \  See  also  Edwards  9.  Davis,  16  Johns.  Rep.  281,  and  the  Re- 
porter's note,  283.  But  see  Clark  o.  Herring,  5  Binn.  33.  Greeves  9.  M'Allister,  2  Binn. 
591.     6  Mass.  43.  } 

(607)  As,  from  the  beneficial  nature  of  the  act  performed  by  the  defendant.  Hicks  v. 
Barbana  and  others,  10  Johns.  Rep.  343.  Livingston  9.  Rogers,  1  Caines'  Rep.  585,  586. 
Comstock  9'  Smith,  7  Johns.  Rep.  88. 

(608)  {  Oreeves  v.  M'Allister,  2  Binn.  591. } 
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^^'       performance  imposefl  upon  the  plaintiflT  the  necessit  j  of  stating  the  conaidera- 
II^     '  tion  with  a  greater  degree  of  certainty  and  minuteness  dian  in  the  case  of  eze- 

cuted  considerationd  ;  for  the  Court  would  otherwise  be  unable  to  judge  whetiu 

cauM*  of  '  ^'  ^®  performance  averred  in  the  declaration  were  sufficient  (g).  Thus,  in 
action.  an  action  for  wages,  agreed  to  be  paid  to  the  plaintiff  in  consideration  that  he 
1.  In  a»>  would  proceed  on  a  certain  yojagCt  it  has  been  held  necessary  to  state  the  par- 
aumpsiL  ticular  voyage  (A)(609).  But  the  same  degree  of  certainty  is  not  required  in 
consiiJera*  *^*^''fi>  ^^Y  particular  part  of  the  consideration,  with  respect  to  which  the  cir- 
tion.  cumstances  of  the  case  render  it  unnecessary  to  aver  performance.     Thus*  in 

actions  for  negligence,  &c.  against  attornies,  carriers,  and  other  bailees,  who 
have  been  employed  by  the  plaintiff  for  reward,  it  is  not  necessary  to  specify 
the  amount  of  the  remuneration  stipulated  to  be  given,  but  the  plaintiff  may 
state  that  the  retainer  was  **  for  certain  reasonable  reward."  (t)  It  will  be  ob- 
[  *325  ]  served,  that  in  ^these  cases  the  payment  of  the  reward  does  not  constitute  a 
condition  precedent,  and  that  in  point  of  fact  it  is  the  retainer  that  constitutes 
the  consideration :  the  reward  may  or  may  not  become  payable  according  to 
circumstances.  But  it  is  obviously  essential  in  general  to  aver  that  the  retain- 
er was  for  reward,  otherwise  the  promise  would  appear  to  beniMltim  poo* 
turn  {k). 

Staienient      ^dly.  A  Ooncutrent  consideration  occurs  in  the  case  of  mutual  proroiaes, 
of  CcneuT'  ^hich  are  a  third  species  of  consideration,  partaking  of  the  natuse  of  the 
aidera-       preceding  two.     The  plaintiff's  promise  is  executed^  but  the  thing  which  he  baa 
tiona.         engaged  to  perform  is  txtcuiory^  as  in   promises  to  marry,  to  submit  to  an 
award  on  wagers,  &c.     The  promises  of  each  party  must  in  general  be  con- 
current or  obligatory  on  both  at  the  same  time  (610),  to  render  the  promise  of 
either  binding,  and  must  be  so  stated  in  pleading  (/)•     And  in  these  cases  it  is 
not  always   necessary  to  aver   performance  of  the    thing  stipulated  to  be 
done  (611),  the  plaintiff's  agreement  to  perform  being  a  sufficient  consider- 
ation (m) ;  unless  the  performance  of  one  act  be  the  consideration  of  the  per- 
formance of  the  other,  in  which  case  an  averment  of  per/brma/ice,  or  readine^M 
to  perform,  is  in  general  necessary,  even  in  the  case  of  mutual  promises  (n)  ; 
as  upon    mutual  promises  to    marry    and   bargains    to   sell   and    accept 
goods  (o)  (612). 

(x)  See  Com.  Dig.  Action,  Assampsit,  H.  (/)  3  T.   R.  148,  653 ;   Bia.  Rep.  706  i 

4 :  Pleader,  C.  Peake,   C.  N.  P.  928;    Hob.   146;    Salk. 

(A)  8  B.  &  P.  116,  ISO,  865.  1 18  ;  5  East,  16. 

(t)  See  the  precedents  of  declarations  in  (m)  1   Wils.  88 ;  5  T.  R.  409 ;    i  Ld« 

assumpsit  against  attornies,  carriers,  &e.  for  Raym.  664  ;   1  Salk.  171. 

uegligence,  in  the  second  volume;  and  see  (n)  1  Salk.  118, 171  ;  1  Lord  Raym.  665  ; 

13  luast,  114,  note  ;  8  New  Rep.  408  ;  and  6  T;  R.  570;  7  Id.  185;   I  Moore,  56. 

see  8  Bing.  464  ;  M'Clel.  &  Y.  805,  S.  C.  (o)  1   East,  803  ;    8  B.  &  P.  447  ;    1 

(k)  See  antt^  381,  328 ;  4  B.  &  C.  345  ;  Saund.  380  e,  n.  & 
6  D.  &  R.  438,  S.  C. 

(609)  Where  the  performance  of  the  act  to  be  done  on  the  part  of  the  plaintiff  is  th« 
consideration  of  the  act  to  be  done  by  the  defendant,  the  declaration  states  that  if  the  plain- 
tiff  would  do  a  certain  act,  the  defendant  promised,  and  then  avers  performance  ;  and  it  is 
not  necessary  to  allege  that  the  plaintiff  promised.     10  iViass.  Rep.  830,  837,  838. 

(610)  Vide  Porter  9.  Rose,  18  Johns.  Rep.  209. 

(6111  Vide  Lent  and  another  v.  Pandelford,  10  Mass.  Rep.  830. 

(618)  Vide  Liringston  o.  Rogers,  1  Cainee'  Rep.  583.  Tucker  v.  Woods,  18  Johna. 
Rep.  190.    Keep  and  Hale  «.  Goodrich,  Id.  397.    Gould  9.  Banks,  8  Wend.  R.  668. 
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4dily.  In  the  case  of  a  CkmUnuing  conaideration,  the  declaratioD  generaNy       >▼• 

atelea,  that  in  cooaideratioa  that  the  defendant  had  became  and  teas  tenant  to       ^^^     ' 

the  plaintiff  of  certain  land,  &c.  he  undertook,  durine  the  continuance  of  the      

tenancy,  io  use  the  premises^  in  a  ienant-like  manner,  ^^c. ;  and  the  declaration  ceus©  of 

then  avers  the  continuance  of  the  tenancy  and  the  breach  (p) ;  or  the  declara-  actioo. 

don  states  the  defendant's  character  and  relative  duty*  and  his  promise  in  con-  >•   In   aa- 

sideration  thereof  to  perform  his  duty.     But  in  either  of  these  eases  of  mere  """"P^^- 

eoniinuiug  consideration,  the  promise  must  not  be  stated  to  have  been  more  ^*    .^^ 

I         i_     I  n  1  consiaara- 

extensive  than  the  law  would  presume,  or,  at  least,  support ;  and,  therefore,  a  tion. 

promise  that,  in  consideration  that  the  defendant  then  was  tenant  to  the  plain-  Scatement 

tjft,  he  promised  to  repair^  &c.,  the  declaration  will  be  demurrable  (o).  ^{  Conttii- 

'^  *^  ^^'  utng   con- 

sidcra* 
In  the  preceding  observations  we  have  considered  the  necessity  of  showing  ^'^"'* 
diat  the  consideration  was  legally  sufficient,  *and  the  degree  of  certainty  and  ':  ^^  ^f" 
particularity  required  in  stating  it.     Another  important  point  to  be  observed  is,  suting  the 
that  the  consideration,  if  expressly  traversed   or  denied  by  the  plea,  (but  not  considera- 
olherwise,  since  the  new  pleading  rules  of  U*  T.  4  W.  4,)  must  be  proved  as  r  «326  1 
stated ;  or  the  plaintiff  will  fail  at  the  trial  on  the  ground  of  a  variance  (613), 
onless  permitted  to  amend  under  3  &  4  W.  4,  c.  42,  s.  23.     Instances  of 
variance  in  stating  matter  of  inducement  have  already  been  given  (r).     It  is 

proposed  now  to  notice  the  rules  relative  to  variances  in  the  statement  of  the 

conndero^on ;  and  the  doctrine  of  variances  in  stating  the  promise  or  contract 

will  be  explained  in  a  subsequent  part  of  the  work. 

Great  accuracy  is  required  in  the  statement  of  the  consideration^  which  in 

an  action  of  assumpsit  forms  the  basis  of  the  contract,  and  if  any  error  appear 
to  have  been  made  in  describing  it,  the  consequence  will  be,  that  the  whole 
contract  is  mis-described.  Thus,  in  the  instance  before  noticed,  of  an  action 
brought  for  wages,  to  be  paid  to  the  plaintiff,  in  consideration  that  he  would 
proceed  on  a  particular  voyage,  it  was  held  that  a  variance  in  the  description 
of  the  voyage  was  fatal,  though  laid  under  a  videlicet  (s).  So,  it  would  appear 
to  be  a  general  rule,  that  if  the  consideration  alleged  be  executory,  and  that 
which  is  proved  be  executed,  the  mis-description  is  fatal ;  executory  and  exe- 
cuted considerations  beiog  in  their  nature  materially  distinct.  But  when  in  a 
declaration  in  assumpsit  the  plaintiff  alleged,  that  in  consideration  that  he,  at 
the  request  of  the  defendant,  toould  consent  to  suspend  proceedings  against  A., 
the  defendant  promised,  &c. ;  and  the  evidence  was  an  agreement  in  these 
terms,  viz.  *^  the  plaintiff  having,  at  my  request,  consented  to  suspend  proceed' 
ings  against  A.,  I  do  hereby,  in  consideration  thereof,  promise  to  pay  £Z0  on 

(p)  5T.  R.  373;  4  East,  150;  1  Leon.        (q)  1  Marsh.  567 ;  6  Taunt.  300,  S.  C; 
102  ;  Cro.  Eliz.  94,  7 1 5  ;   2  Leon.  224  ;  2    post,  vol.  ii. 
BU.  Rep.  84i  ;   i  Marsh.  567  ;  post,  vol.  ii.        (r)  ^rUt,  318. 

(«)  2  B.  &  P.  1 16 ;  ante,  324. 


(613)  Where  the  declaration  alleged  an  undertaking  in  consideration  of  a  contract,  en- 
tered into  by  the  plaintiff  to  build  a  ship,  and  the  evidence  was  of  a  contract  to  finish  a 
•hip  partly  built,  it  was  held  that  the  variance  was  fktal.  Smith  v.  Barker,  3  Day's  Rep. 
312.  Where  the  oontraet  stated  in  the  declaration  was  on  a  past  consideration  for  the 
delivery  of  goods  without  mention  of  the  place  of  delivery,  and  in  the  alternative  as  to 
Che  time  ;  and  the  contraa  proved  was  an  executory  consideration,  to  deliver  goods  at  a 
particttlar  time  and  place  mentioned,  the  variance  was  held  fatal  and  the  verdict  set  aside* 
RolMrtson  s.  Lynch,  18  Johns.  Rep.  451. 


336  OF   THE   DECLARATION. 

!▼.        the  Iflft  day  of  April,"  it  was  hold,  on  motioQ  in  arrest  of  judgment,  that  Ae 
*"&c***'  consideration  was  sufficiently  described  :  the  fair  conatmction  of  the  agree- 

ment  being,  that  the  consideration  was  that  the  plaintiff  would  suspend  pro- 

MUTOo?^  ceedings  against  A.  until  the  1st  of  April  (0-  So  where  a  count  of  a  dec- 
action,  laration  in  assumpsit  against  a  carrier  by  water,  alleged,  that  in  consideration 
1.  In  as-  that  the  plaintiff,  at  the  request  of  the  defendant,  *kad  caused  to  be  shipped 
sumpsiL  ^jj  board  the  defendant's  vessel  a  quantity  of  wheat,  to  be  carried  to  a  certain 
^'  '^.^^  place,  for  freight  to  be  therefore  paid  to  the  defendant,  he  undertook  to  carry 
tion.  the  wheat  safely,  and  deliver  it  for  the  plaintiff  on  a  given  day ;  but  it  appeared 

[  *327  ]  ^at  the  defendant's  undertaking  to  carry  was  made  before  the  whole  of  the 
wheat  had  been  shipped  on  board  his  vessel ;  it  was  held,  that  the  coun^piight 
be  supported,  although  it  was  objected  that  the  consideration  for  the  promise 
was  executory ;  on  the  ground,  that  where  an  order  is  given  to  a  carrier,  ante- 
cedently to  the  delivery  of  goods,  who  assents  to  deal  with  them,  when 
delivered,  in  a  particular  manner,  a  duty  is  imposed  on  him,  on  the  receipt  of 
the  goods,  to  deal  with  them  according  to  the  order  previously  given ;  and  die 
law  implies  a  promise  by  him  to  perform  such  duty  (u). 

In  accordance  with  the  rule  requiring  the  consideration  to  be  stated  accu- 
rately,  it  is  necessary  that  the  whole  of  the  consideration  should  in  general  be 
stated  ;  and  if  any  part  of  an  entire  consideration,  or  of  a  consideration  con- 
sisting of  several  things,  be  omitted,  the  plaintiff  will  fail  at  the  trial  on  the 
ground  of  variance  (x).  Thus,  where  in  assumpsit  on  the  warranty  of  a 
horse,  the  declaration  stated  the  transaction  as  upon  a  sale  of  a  single  horse, 
and  upon  the  evidence  it  appeared  that  two  horses  had  been  sold  at  an  entire 
price  and  with. a  joint  warranty,  the  variance  was  considered  fatal,  the  purchase 
of  the  two  horses  constituting  the  consideration  for  the  warranty  {y).  The 
same  rule  renders  it  also  imperative  that  the  consideration  stated  in  the  dec- 
laration should  be  proved  to  the  extent  alleged  ;  and  in  general  when  the  con- 
sideration proved  falls  short  of  that  which  is  stated  in  the  declaration,  as  the 
foundation  for  the  promise,  the  variance  will  be  equally  fatal  as  when  the  proof 
exceeds  the  statement.  In  an  action  brought  by  husband  and  wife  and  another 
party^  the  declaration  stated,  that  by  an  agreement  between  the  plaintiffs  and 
the  defendant,  the  plaintiffs  agreed  to  let  to  the  defendant  certain  lands  ;  that 
tiie  defendant  became  tenant  to  the  plaintiffs,  and  stated  mutual  promises  by 
the  plaintiffs  and  defendant  to  perform  all  things  contained  in  the  agreement : 
the  agreement  given  in  evidence  purported  to  be  made  by  an  agent  on  behalf 
[*328  ]  o^  *h«  ^•/«  ^^^  the  third  plaintiff  only^  without  any  mention  *of  the  husband, 
but  it  appeared  that  the  husband  had  subsequently  received  rent  from  the 
tenant :  the  Court  held,  that  in  order  to  support  the  consideration  alleged,  it 
was  necessary  to  prove  that  the  husband  was  a  joint  contractor  ab  initio  ;  that 
the  evidence  fell  short  of  this  proof,  since,  before  the  receipt  of  rent  by  the 
husband,  he  was  clearly  not  bound  by  the  agreement ;  and  that  the  variance 

(t)  7  B.  &  C.  423.    Lictlednle,   J.,   ob-  or  executory  consideration,  see  Com.  Dig. 

serred  in  this  case  that  there  was  a  conttn-  Action,  Assumpsit,  B.  12;  Cro.  Eliz.  94. 

uing  eotisideration  j  for  the  plaintiff  not  only  («)  7  Moore,  283  ;  1  Bing.  34,  S.  C. 

hud  consented  to  suspend  the  proceedings,  (ar)  6  East,  568;  8  W.  7  ;    Cro.  Eliz.  79; 

but  also  that  they  skmdd  bt  suspended  until  Bui.  N.  P.  147  ;  12  East,  I  ;  13  /tf.  109. 

the  1st  April,  and  that  therefore  this  might  (y)  l  Campb.  361. 
be  alleged  in  pleading  either  as  an  executed 
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was  therefore  fatal  (z).     So  also,  where  in  an  action  for  the  hreachof  warranty     ii^  its 

P  A  H  TK     t    G 

of  a  horse,  the  declaration  stated  the  consideration  of  the  warranty  to  bo  the       ^J.' 

sale  to  the   plaintiff  of  the  horse  for  the  sum  of  £55,  and  it  was  proved  that  -^li.ly.  The 
the  plaintiff  was  to  have  the  horse  for  that  sum,  but  the  defendant  had  agreed  ^/,![j]'*i,° 
to  give  £l  back,  if  the  horse  did  not  bring  the  plaintiff  ^4  or  £5;  tlie  vari-     j  j^^  ^^.^ 
aoce  was  held  fatal,  the  declaration  importing  that  the  price  was  £56  abso«    sunipsii. 
lutely,  and  the  evidence  showing  that  the  price  agreed  for  was  subject  to  a     8.  The 
contingent  reduction  (a).  aUM?"^" 

An  exception,  however,  prevails   in  regard  to  considerations  which  are  in 
part  good,  and  in  part  frivolous  and  insufficient.     We   have  before  noticed 
cases  of  this  description,  and  have  shown  that  when  a  consideration  of  this 
nature  is  stated,  the  declaration  will  not  be  vitiated  by  the  insufficient  part,  but 
that  the  pronaise  will  be  referred  to  that  part  of  the  consideration  which  is  in 
hw  sufficient  to  support  it.     The  insufficient  part  is  regarded  as  mere  surplus- 
age ;  in  a  legal  point  of  view  it  forms  no  part  whatever  of  the  real  considera- 
tion for  the  contract,  and  consequently  it  becomes  wholly  unnecessary  either 
to  notice   it  in  the  declaration  or  to  prove  it  if  stated  (6).     A  variance,  there- 
fore, between  the  evidence  and  the  declaration  as  to  such  part  of  the  con- 
sideration stated  as  is  frivolous  and  insufficient  will  be  of  no  consequence. 
Thus,  where  in  an  action  for  rent  the  declartion  stated  a  demise  of  ^*  a  me^^- 
soage,  land,  and  premises,  with  the  appurtenances ;"  and  the  evidence  was 
of  a  demise  of  furniture  and  utensils,  as  well  as  of  real  property,  the  variance 
was  he\d  to  be  immaterial,  since  in  point  of  law  the  rent  issued  out  of  the  real 
property  only,  and  not  out  of  the  furniture  (c). 

*When  there  is  no  direct  contradiction  between  the  allegation  and  the  evi-  r  *329  ] 
dence,  it  is  in  general  sufficient  that  they  agree  in  substance.  Thus,  when 
the  consideration  of  the  retainer  and  employment  of  the  defendant  by  the 
plaintiff  is  stated  to  be  **  certain  reasonable  reward,"  it  seems  that  it  will  not 
amount  to  a  variance  if  it  appear  by  the  evidence  that  a  specific  9wn  was 
agreed  upon  {d).  And  where  it  was  stated  that  the  defendant  agreed  to  furnish 
certain  goods  **  at  fair  and  reasonable  prices,"  the  averment  was  held  suffi- 
ciently proved  by  showing  a  contract  to  furnish  such  goods,  with  a  certain 
latitude  as  to  price,  viz.  between  two  specified  sums  (e).  In  these  cases  it 
was  considered  that  the  evidence  substantially  supported  the  allegations  in  the 
declarations,  and  was  not  inconsistent  with  it. 

When  no  consideration  is  stated  in  the  declaration,  or  when  that  which  is  How  to 

stated  is  clearly  insufficient  or  illegal^  the  defendant  may  either  demur  or  move  ^^^^  "^^ 

in  arrest  of  judgment,  or  support  a  writ  of  error  (/).     When  the  mode  in  inauffeeni 

which  the  consideration  is  stated  is  defective,  informal,  or  uncertain,  the  dec-  siatement 

laration  will  be  bad  upon  special  demurrer  {g) ;  but  afler  verdict  a  defective  eration  by 

demurrer,  . 

(t)  5  B.  &  C.  909  J  8  D.  &  R.  423,  S.  C  (c)  6  B.  &  C.  261  ;   9  D.  fc  R.  »45,  8.  O. 

(a)  3  Bing.  472  ;  see  alto  I  T.  R.  447.  The  action  was  debt^  but  it  is  noticed  as  iU 

(6)  Ring  V.  Roxbrough,  2  Cromp.  &  Jer.  lustrative  of  the  principle  stated  in  the  text. 

418 ;  2  Tyr.  468 ;    King  v.  Sears,  2  Crom.        (d)  2  N.  R.  468. 

M.&  Roe.  48;    Cro.  Jae.   127  ;    Cro.  Eliz.        (e)  6  Taunt.  JOS. 

149  2  Com.  Dig.  Action,  Assumpsit,  B.  13 ;        (/)  7  T.  R.  348 ;    4.  B  &  Ores,  345 ;    6 

«K«,  S23,  n.  (<>  D.  &  R.  438,  S.  C. 


(g)  4  East,  455 ;  13  Id,  102. 
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v^-  ^«     statiement  of  the  consideration  will  be  aided  (614)«  provided,  by  a  reaaonable 

FARTS    &C« 

L    '  construction  of  the  whole  declaration,  it  sufficiently  appears  that  there  was  a 

Siitly  The  conHideration  capable  of  supporting  the  promise  {h)* 

action.  Where  the  consideration  is  untruly  siaitd^  or  a  part  thereof  is  omitted,  or 

1   In  a^-  ^^  whole  cannot  be  proved,  the  objection  can  only  be  taken  at  the  trial  as  a 

ftumpsii.  ground  of  nonsuit  (i),  and  since  the'^new  pleading  rules  Reg.  Gen.  Hil.  Term, 

2.  The  4  VV-  4,  the  defendant  must  by  plea  expressly  deny  the  consideration,  or  plead 

cnn^idir-  gpeciallv  the  want  of  adequate  consideration  ;  and  in  actions  on  bills  or  DOtea 

„  ^  the  plea  must  be  very  particular  (A*). 
Ukc  ad- 

'h "  w^*  Y      -^Lfler  showing  the  consideration,  the  declaration  proceeds  to  state  the  d«- 

iiy  or  UH-     fondant's  promise  or  coniracU     In  treating  of  the  manner  in  which  the  con- 

truth,  m       tract  should  be  stated,  we  may  consider,  1st,  the  general  rules  o^  pleading 
consider-         ..  ,  X../.1,  -  ^i.*-.^ 

ation.  ^'ith  respect  to  the  statement  of  the  defendant's  promise  or  contract,  so  that  it 

3.  Stale-    '"^y  appear  to  be  valid  on  the  face  of  the  record;  and,  2dly,  the  doctrine  of 
luent  of      wiriancea  between  the  statement  and  the  evidence. 

tract,    '         1st.  A  declaration  in  assumpsit  should  in  all  cases  show  tliat  a  promise  has 
1.  How       ^®^Q  made,  either  by  expressly  averring  in  the  ancient  form  that  the  defend- 
the  pro-       ant  "  undertook  and  faithfully  *promisedf"  or  since  Reg.  Gen.  Trin.  T.  1  W. 
should  be    ^*  niore  concisely  ** promised^^^  omitting  the  other  words  (/),  or  by  other  equiv- 
Btated,  so    alent  words.     The  adoption  of  the  terms  cusumpnt  super  s^,  ^-c.  has  been  in 
that  Lie       gonie  cases  considered  absolutely  necessary,  and  a  declaration  which  omitted 
lion  may    them  has  been  held  bad  even  aOer  judgment  (m),  and  is  certainly  bad  on  spe* 
be  good  on  ^^^^  demurrer  (n).     But  from  other  authorities  it  appears  that  a  declaration  in 
of  it.    .       assumpsit,  which  does  not  contain  the  word  ^^  promised"  may  nevertheless  be 
[  *330 1    good,  provided  it  sufficiently  appear  from  the  whole  declaration  that  what  U 
equivalent  to  a  promise  has  taken  place  (615).     Thus,  in  assumpsit  on  a  bill 
of  exchange,  where  the  declaration  showed  the  defendant's  liability  on  the  bill 
as  the  draw^cr,  but  omitted  to  add  that  he  promised  to  pay,  the   Court  refused 
to  arrest  the  judgment  for  this  omission,  and  held  that  the  count  was,  notwith- 
standing such  omission,  a  count  in  assumpsit,  because  the    drawing  of  the 
bill  was  a  promise  (o) ;  and  the  same  doctrine  has  been  extended  to  a  promis- 

(h)  2  B.  &  P.  965 ;  1  N.  R.  173  ;  4  East,  N.  C.  5S7,  the  consideration  stated  in  special 

464  ;  2  Bingh.  464 ;  M^CIel.  &  Y.  205.  assumpsit  niust  be  specially  denied  by  pfea, 

(t)  Cro.  Eliz.  79.     As  to  amendment  of  or  will  be  admitted  ;  sed  quart^poti, 

a  declaration  on  a  written  instrument  at  the  {I)  See  forms  prescribed   by  Reg.  6en» 

trin  I,  see  poat,  348,  349.  Trin.  T.  I  W.  4,  as  models,  pott,  vol  il. 

{k)  See  the  rules  and  requisites  of  p/«a«,  (m)  Sira.   793;    Lord    Raym.    1516;    I 

post,  chap.     Graham  «.  Piiman,  5  Nev.  &  Sid.  246;    Cum.  Dig.  Action,  Assumpsit, 

Man.  37;    Kinder  r.  P medley, /rf.  138  ;    so  H.  3. 

also  illegality  of  consider atinn  must  be  spe-  (n)  Harding  v.  Bibel,  4  Tyr.  314. 

eially  pleaded,  Barnett  v.  Glossop,  3  Dowl.  (o)  Ld.  Raym.  536,  S.  C. ;    1  Sdlk*  Wt 

<W5 ;   J    Bing.  N.  C.  633 ;    J   Hodges,  35.  Carth.  509. 
According  to  Passenger  o.  Brookes,  J  Bing. 


a  Dreacn,  yrunoui  siaimg  an  express  atjuirpnr,  was  in.  \  cro  ine  piamtin  must  marine 
the  promise  by  the  defendant  positively,  and  not  by  way  of  recital  only  ;  for  if  the  deela- 
ration  be  defeciiTe  in  this  respect,  it  is  a  fatal  error,  and  not  cured  by  verdict.  Sexton  «• 
Holmes,  3  Munf.  (66.  } 
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0017  note  (j»)  (616).     80  it  has  been  held  on  motion  in  arrest  of  judgment,     >▼•  'ft 

that  a  declaration  in  assumpsit,  which  stated  an  agreement  between  the  plain-       1 

tiff  and  defendant,  but  omitted  the  mutual  promises,  was  sufficient,  and  the  5tl)ly.  The 
Court  said  an  agreement  was  a  promise  (q).     And  in  a  recent  case  where  one  ^ctionr 
cottnt  in  a  declaration  stated  that  the  plaintiflT  had  delivered  certain  property  to      |^  j^  ^^ 
the  defendant  to  be  taken  care  of  by  the  defendant  for  reward  to  him,  and  that  sumpatu 
in  consideration  thereof  the  defendant  "  undertook  and  agree<P^  to  take  care  of     S.  The 
the  property  and  to  re-deliver  it  on  request ;  it  was  held,  on  motion  in  arrest  P''^"'"®  ^ 
of  judgment,  that  this  was  a  count  in  assumpsit,  and  was  therefore  improperly 
joined  with  one  in  tort  (r).     It  should  however  be  observed  that  in  all  these 
cases  it  was  considered  that  the  declaration  contained  averments  which  were 
fully  tantamount  to  the  allegation  of  an  express  promise,  a  circumstance  which 
is  absolutely  necessary  in  a  declaration  in  assumpsit.     No  distinction  exists 
in  pleading  between  an  implied  promise  and  an  express  one  ;  it  is  true  that  in 
evidence  the  law  in  many  cases  implies,  from  certain  facts,  that  a  promise  has 
been  made ;    but  in  pleadings  the  supposed   promise  itself   should  be  al- 
leged (617),  and  it  is  at  least  untechnical  merely  to  state  that  which  is  only  evi- 
dence of  a  promise  (a). 

*It  is  essential  that  the  contract  should  be  stated  with  certainty  (t)  ;  but  we    [^331  ] 

have  formerly  seen  that  in  a  declaration  a  less  degree  of  certainty  is  required 

than  in  a  plea ;  and  that  what  in  the  ordinary  technical  phrase  is  called  '*  cer- 

tunty  to  a  certain  intent  in  general,"  will  be  sufficient  (u)  ;  and  therefore  a 

statement  in  a  declaration,  **  For  that  whereas  the  defendant  on,  &c."  promised, 

Ac.  is  good  on  general  demurrer,  and  perhaps  even  on  special  demurrer  (e). 

Tbe  declaration  should  specify  the  names  of  the  parties  by  and  to  whom  the 
promise  was  made,  but  an  omission  in  this  respect  will  frequently  be  aided, 
and  especially  aAer  verdict ;  and  it  is  even  said  that  when  the  name  of  the 
party  making  the  promise  has  been  omitted,  it  may  be  intended  aAer  verdict 
that  the  defendant  made  the  promise  (w).  And  where  the  declaration  omits 
to  state  to  whom  the  promise  was  made,  it  will  be  intended  that  (he 
promise  was  made  to  the  party  from  whom  the  consideration  proceeded  {z). 
Bat  afler  verdict  for  the  plaintiff,  the  judgment  was  arrested,  because 
the  declaration  showed  only  a  consideration  from  a  third  person^  and 
not  from  the  plaintiff,  and  only  stated  a  promise  to  pay  him  without  show- 
ing a  promise  to  him  (y).  It  was  also  necessary  that  the  promise  should  be 
averred  with  certainty  of  time  and  plaee^  and  is  still  so  as  to  time  {z).     It 

(p)  1  Stra-  2S4  ;  see  1  Tnunu  817,  218.  468 ;  8  Cromp.  &  J.  418,  S.  C. 

(q)  8  N.  R.  68.  (w)  Com.  Dig.  Action,  Assumpsit,  H.  3 ; 

(r)  6  B.  &  C.  868  ;  9  D.  &  R.  858,  S.  C.  Lut.  283 ;  but  see  contra,  Cro.  Eliz.  913 ; 

(s)  See  1  Lord  Raym.  538,  539  ;  6  Mod.  Noy,  50,  S.  C. 

ISI  ;  8  Hen.  Bla.  563,  n.a  ;  enff,  858.  (x)  Cro.  Car.  77  ;    Noy,  83 ;  Com.  Dig. 

(I)  Com.  ViZ'  Action,  Assumpsit,  H.  3.  Action,  Assam neit,  A.  5. 

(■)  Jfile,  869,  386;    Com.  Dig.  Action,  (y)  Price  v.  Easton,  4  Bar.  &  Adol.  433  ; 

Aaaumpsit,  A.  4.           •  1  Nev.  &  Man.  303,  S.  C. 

(»)  /rf.  Wd.  ;  Rinii:  v.  Roxbrouffh,  8  Tyr.  (z)  See  Ring  v.  Roxbroiigh,  tupro,  n.  (a), 

(616)  So,  in  ejsumpsfl  by  the  bearer  of  a  note  payable  to  bearer.  Dole  v.  Weeks,  4 
Haas.  Rep.  451.     Vide  8  New  Rep.  63,  n.  a. 

(617)  In  assumpsit  on  nn  award,  a  promise  must  be  alleged  ;  but  the  defect  is  cured  by 
▼erdicu  Kingsley  v.  Bill,  9  Mass.  Rep.  198.  It  is  a  general  rule  in  pleading  in  aatumptitf 
that  it  mast  b«  stated  that  tbe  defendant  undertook  and  promised,  &c.  or  something  eouiv- 
alettt  thereto,  or  tbe  declaration  will  be  held  bad,  even  «(/ter  verdict  and  judgment,  han- 
dler et  sL  V.  Restiur,  10  Wend.  R.  487. 


331  OF   TH£   DECLARATiO.'f. 

IT.  ITS  geldoro  occurs  4liat  the  precise  time  laid  in  the  declaration  is  material  to  bf 
rAMT8|  -c.  p,.QyQj^  ^yj^  ^Q  promise  being  a  material  and  traversable  a]IegatioD»  the  rules 
Sthly.  The  of  pleading  require,  as  we  have  previously  seen,  that  a  lime  of  making  it 
arS'n*^  should  be  specified  (a).  The  statement  ot  the  contract  should  in  strictness 
IT  .  ^^  positive,  and  not  by  way  of  a  recital ;  but  it  will  be  considered  sufficient 
vumpsiu      if  the  averment  of  the  defendant's  promise  be  preceded  by   '^  whereas."  ij)) 

s.  The    And  in  setting  out  an  agreement  the  plaintiff  may  do  so  by  a  **  testatum  exti- 
proraise  or  miJ  ^^\ 

coniracC.  '  ../.i  r 

All  those  parts  of  the  contracts,  which  are  material  for  the  purpose  of  en- 
abling the  Court  to  forma  just  idea  of  what  the  contract  actually  was,  or 
which  are  necessary  for  the  purpose  of  furnishing  the  jury  with  a  criterion  io 
the  assessment  of  damages,  should  be  stated  with  certainty  and  precision  {d). 
In  a  case  where  the  declaration  stated  that  in  consideration  that  the  plaiotifi' 
had  sold  to  the  defendant  a  certain  horse  of  the  plaint  iff,  at  and  for  a  ceWotn 
quantity  of  oil  to  be  delivered  within  a  certain  /tme,  which  had  elapsed  before 
[  *332  ]  the  commencement  of  the  action,  the  defendant  promised  *to  deliver  the  said 
oil  to  the  plaintiff  accordingly,  the  Court  at  first  entertained  some  doubt 
whether  so  uncertain  a  statement  of  the  contract  was  not  bad  in  arrest  of  judg« 
ment,  but  finally  held  that  it  was  sufficient  af\er  verdict  (e).  In  a  subsequent 
case,  where,  (after  stating  a  former  agreement  for  the  sale  of  goods  by  the 
defendant  to  the  plaintiff,  ^'  at  a  certain  rate  or  price  per  pound,  to  be  paid  in  a 
manner  then  stipulated  between  them,  the  goods  to  be  delivered  by  the  defend* 
ants  to  the  plaintiffs  at  a  time  which  had  elapsed  before  making  the  prouaise 
thereinafter  mentioned,'but  which  goods  had  not  been  delivered,")  and  the 
declaration  proceeded  to  state  a  new  contract,  that  in  consideration  that  the 
plaintiff  would  still  receive  and  pay  for  the  goods  "  at  the  rate  or  price  andin 
manner  aforesaid,^^  the  defendant  promised  to  deliver  the  same,  **  within  such 
reasotuible  time  as  aforesaid ;"  this  mode  of  statement  was  held  too  general, 
and  bad  upon  special  demurrer  (/).  If,  however,  the  uncertainty  of  the 
words  of  the  promise  be  afterwards  supplied  and  rendered  certain  by  an  aver* 
mcnt,  it  will  be  sufficient ;  as  in  the  ordinary  instance  of  a  promise  to  pay  the 
plaintiff  as  much  as  he  should  deserve,  with  a  subsequent  averment  that  be 
deserved  so  much  (,<>'). 

When  the  contract  is  in  icriting,  it  is  not  necessary  to  state  that  circum- 
stance in  a  declaration.  And  even  in  cases  where,  by  the  statute  of  frauds, 
the  promise  is  rendered  ineffectual,  unless  there  be  a  memorandum  of  its  terms 
in  writing  it  is  not  necessary  in  a  declaration  at  law  (/t),  or  a  bill  io  equity  (i}, 
to  show  that  the  requisitions  of  the  statute  have  been  complied  with  in  this  re- 

(a)  Rcoanif,«87»S90,  331,  note  (x).  (/)  13  East,  102;  and  see  4  F.  &  AW. 

(6)  Hnrdr.  )  ;  Com.   Dig.  Assumpsit,  H.  268. 
3;  «nte,  331,  note  (x).  (g-)  Cio.  Eliz.  149;  Com.  Dig.  Assump- 

(c)  This  foim  of  setting  out  an  ag:reement  sit,  H.  3. 

or  died  is  considered  sufficient  in  a  lieoLim-  (A)  I  Saiind.  276  a;  Dae.  Ab. Stat.  L.3; 

t«on,  »lthou«h  in  ft  plea  it  m*^  >t  b^>  other-  «»(«,  254. 

wise,  ante,  268;  1  Saund,  274,  n.  I  ;   1  Lev.  (t)  I  Sim.  (i   Stu.   .543  ;  and  see  6  Bin$. 

7B.  529,  as  to  biating  the  acceptance  of  a  bill  (o 

(d)  Soe  2  B.  &  P.  267;  13  Enst,  ll.i,  116.  have  bf  en  in  wHiingbince  the  staL  I  &  2G. 
(r)  2  B.  &  P.  265.  4,  c.  78,  requiring  the  acceptance  of  an  inUnd 

bill  to  be  in  writing. 
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Bpectfy)(618),     The  nature  of  the  promise  still  remams  the  same  in  the  eye     it.  its 
of  the  law,  which  does  not  admit  of  any  distinction  betwren  verbal  and  written  '^^^^^^ 
agreements,  except  \%here  the  latter  are  under  seal :  and  it  f^hould  seem  that  5thly.  The 

the   provisions   of  the  statute  only  affect  the  rules  of  evidence  and  not  those  ^^^"^  °^ 

■  ^  action. 

of  pleading  (k).     However,  since  the  Reg.  Gen.  Hil.  T.  4  W.  4,  requiring  a 
special  plea,  it  might  save  time  if,  when  the  fact,  a  declaration  on  a  guarantee  aumpsit. 
•Cated  that  the  contract  was  in  writing,  and  set  the  same  out  verbatim.  3.  The 

We  shall  examine  hereaQer,  in  treating  of  the  degree  of  accuracy  required  P''^"^is«  or 
10  stating  the  contracts,  how  much  of  the  contract  it  is  necessary  to  set  out 
in  the  declaration,  in  Order  to  avoid  a  variance  between  the  pleadings  and  the 
evidence  *at  the  trial  (i).  It  should,  however,  be  here  observed  that  it  is  suffi-  [  *383  ] 
cieot  to  state  those  parts  of  the  contract  whereof  a  breach  is  complained  of, 
or  10  other  words  to  show  so  much  of  the  terms  beneficial  to  the  plaintiff  in  a 
contract,  as  constitutes  the  point  for  the  failure  of  which  he  sues  ;  and  that  it 
is  not  necessary  or  proper  to  set  out  in  the  declaration  other  parts  not  qualify- 
ing or  varying  in  any  respect  the  material  parts  above  mentioned  (m).  The 
statement  of  additional  matter  would  be  needless  prolixity,  which,  though  it 
does  not  vitiate  the  declaration,  is  much  censured  by  the  Courts  when  carried 
to  any  excess  (n).  And  it  has  been  justly  observed  that  the  perfection  of 
pleading  consists  in  combining  brevity  with  the  requisite  certainty  and  precis- 
100  (o).  Thus  in  declaring  in  covenant  upon  a  lease  for  non-payment  of  rent, 
it  IB  advisable  not  to  set  out  the  premises  at  length  as  in  the  deed,  but  to  state 
fhstihe  plaintiff  demised  to  the  defendant,  '*  certain  premises  particularly  men- 
tioned and  described  in  the  said  indenture  except  as  therein  is  excepted  ;"  to 
lioJd  the  same  for  a  certain  term  or  terras,  (showing  the  extent  of  it,  or  that  it 
Is  still  unexpired,)  yielding  the  rent  payable  on,  &c. :  and  then  to  state  the 
covenant  for  payment  of  the  rent,  the  entry  of  the  defendant,  and  the  breach 
ID  not  paying  the  rent  due.  Or  if  the  action  be  for  the  breach  of  any  other 
covenants,  the  plaintiff  should  in  such  case  state  the  parts  of  the  indenture  re- 
ferring to  the  rent,  in  the  like  concise  way  in  which  he  should  state  the  other 
parts  of  the  indenture  not  connected  with  the  rent,  in  an  action  for  non-pay- 
ment, of  rent,  viz.  *'  at  a  certain  rent,  payable  by  the  defendant  to  the  plain- 
tiff, as  in  the  said  indenture  is  mentioned,"  and  then  set  forth  only  the  par- 
ticular covenants  which  he  alleges  to  have  been  broken  ( p).  This  mode  of 
declaring,  it  is  obvious,  is  equally  applicable  and  advisable  where  the  lease  is 
not  under  seal,  but  by  a  written  agreement  only ;  and  also  in  other  actions 
upon  long  written  agreements,  embracing  a  variety  of  provisions  (g). 

It  is  a  general  rule,  that  the  contract  must  be  stated  correctly,  and  if  the 

(j)   I  Saund.  S7G  a  ;  Djc.  Ab.  Stat.  L.  3  ;  (m)  4  Taunt.  285  ;    13  East,  1^. 

aRle,  254.  (n)  Cowp.  665   to   727;     I  Bl.    R.  270, 

(A)  See  7  T.  R.  351,  note.     It  hf\n,  how-  Dougl.  667  ;  see  as  to  surplus  ij^e,  ante,  263* 

ever,  been  held,  thai  a  pUa  must  show  that  264. 

the  statute  has   been  S'Uisfied,  Lord   Raym.  (0)  Stephen  nn  Pleadings,  417. 

4fiO;  bat  8«e  2  B.  &  B.  362;    Steph.  on  { p)  See   1    Wms.   Saund.  233,  note  2: 

Plttidiaf:,  367,  418.  419,  note,  2d  ed.  Cow  p.  665  ;  Dougl.  667. 

(/)  Pott,  381,  382.  (9)  And  see  6  Llast,  563. 

(618)  Tide  Nelson  v.  Dubois,  13  Johns.  Rep.  177.  Anonymous,  S  Salk.  519.  Wi|. 
]i.ims  0.  Leper,  Burr.  Rep.  1890.  1  Esp.  Difr.l68.  Miller  0.  Drake,  1  Caines*  Rep.  45. 
Eking  and  oibart  «.  Yanderlyn,  4  Johns*  Rep.  237. 


*^334  or   THE   DECLARATION. 

IT.  ITS     evidence  differ  from  the  statement^  the  whole  foundation  of  the  action  fails, 

1.      because   the  'Contract   is    *entire   in  its    nature,  and   must  be  proved  as 

-5thly.  The  laid  (r)  (619).     In  this  respect  there  is  a  material   distinction  between  the 
acii*n°       statement  of  torls  and  of  contracts,  the  former  being  divisible  in  their  nature, 
1.  In  as-    and  the  proof  of  part  of  the  tort  or  injury  being,  in   general,  sufficient  to 
8ump«ii.      support  the  declaration  (a). 

3.  The  j^  |g  ]^-^  down  as  a  principle  on  this  subject,  that  a  contract  or  written 
cuntract.  instrument  should  be  stated  according  to  its  legal  affect  {t)  (620).  This  rule 
2.  Of  rari-  ^s  of  very  extensive  operation,  and  applies  not  only  to  the  statement  of  contracts 
anees  be-  ^^  ^^^  action  ofaasumpeit^  but  also  to  the  statement  by  either  party  of  contracts 
•uiemsot  and  obligations  of  every  description,  whether  verbal,  written,  or  specialty,  in 
and  the  ^^y  form  of  action.  The  party  is  not  compelled  to  follow  the  precise  form  of 
_  '    words  in  which  the  contract  was  made ;  it  suffices  if  he  state  its  true  legal 

to  be  Stat-  ^Se^^  and  operation  («) :  and  it  has  been  observed  that  a  deed  may  be  declared 
edaccsrd-  on,  without  using  a  word  which  was  contained  therein,  except  the  names  of 
lenil  effect  ^^^  parties  and  the  sums  (x).  Indeed,  in  some  cases  it  has  been  held  proper, 
and  intent  and  indeed  absolutely  necessary,  to  depart  from  the  terms  of  the  contract ; 
Uiouflh'Ta-  ^^^  ^  party  has  been  defeated  on  the  ground  of  variance,  when  be  has  osed 
ryine  from  the  precise  words  of  the  contract,  but  mis-stated  its  legal  operation  {y) ;  and 
words.  vhere  a  written  contract  stated  that  a  bill  should  be  given  for  £li  19i. 
whereas  it  was  really  intended  to  be  for  jCl3  19a.  and  was  so  described  in 
the  declaration,  it  was  held  that  this  was  proper  and  no  variance  {z). 

Thus,  when  a  conveyance  from  a  'joint-tenant  to  his  companion  is  pleaded, 
and  the  expressions  used  in  the  conveyance  are,  '*  gives,  grants,  &c."  it  has 
been  held  improper  to  follow  the  terms  of  the  deed  :  for  although  it  purports 
to  be  a  grant,  yet  its  legal  effect  and  operation  is  not  that  of  a  grant  but  a 
release ;  and  it  should  therefore  be  pleaded  not  that  he  granted  but  that  he 
released  (a).  So,  if  a  tenant  for  life  grant  his  estate  to  hiru  in  reversion,  this 
is  in  effect  a  surrender^  and  it  has  been  held  that  it  must  be  pleaded  as  such, 
and  not  as  a  grant  {b).  So,  if  a  deed  be  in  the  words,  **  gives  and  grants," 
and  operates  as  a  bargain  and  sale,  it  must  be  pleaded  as  the  latter  (c).  And 
r  #335  1  it  is  said  that  if  on  *a  promise  to  A.  to  pay  B.  a  sum  of  money,  the  ao- 

(r)  1  T.  R.  840  ;  3  Id.  616.  per  Butter,  J.  (y)  4  Mod.  150,  HI  ;  see  8  Saur.d.  97  b, 

(a-  2  B.  &  Aid.  863 ,  see  pott.  n.  2  ;  2  B.  &  Aid.  66  ;   I  Chic  Rep.  66, 67, 

(0  Com.  Dip.  Pleader,  C.  37 ;  %  Saund.  per  Bayley,   J.  and   Holroyd,  J. ;    Sicplien 

97,  n.  8  ;   Bac.  Ab.  Pleas,  I.  7  ;  SlephLii.  SSd  on  Pleading,  2d  edit.  432. 

edit.  4)2;    and   see  per  Tindnl,  C.  J.,  in  (z)  Ruse  r.  Sims,  1  Bar.  &  Adoi.  522,  n.  b. 

fiushell  It.  Beavan,  1  Bing.  N.  C,  120,  S.  P.  (a)  4  Mod   130 ;  3  Ler.  291. 

(u)  As  lo  selling  oui  a  deed  on  oyer,  see  {b)  4  .Viod.  151. 

po9t.  (c)  Cro.  Eliz.   166;    1  Lord  Raym.  40Sk 

(x)  1  Marsh.  216,   217;    see   instances,  404;  2  Sauud.  97  b,  n.  2. 

pott, 

(619)  {  Obert  0.  Whitehead,  6  Halst.  Rep.  294.  Wheelwright  «.  Moore,  1  Hall*t  Rep. 
901.  \  Vide  Snell  and  others  e.  Moses  and  others,  1  Johns.  Rep.  105.  Allaire  v.  Oulaod, 
9  Johns.  Cas.  55.  Perry  v.  Aaron,  1  Johns.  Rep.  13.3.  Ante,  232,  and  n.  19,  ibid.  Phil- 
lips' Et.  Dunl.  Ed.  160,  161,  and  n.  a.  ibid.  Pool  v.  Court,  4  Taunt.  700.  A  contract 
in  the  alternative  must  be  stated  in  the  declaration  according  to  the  tenns  o^it.  Thus,  to 
transport  15  or  20  tons  of  marble  from  one  place  to  am  ther,  if  siHted  ms  an  absolute  con* 
tract,  the  variance  will  be  fatal.  Stone  r.  Knowlion,  3  Wend.  R.  374.  So,  to  allc<re  * 
consideration  fur  the  promise  different  from  the  true  consideration,  not  supported  by  the 
proof  wilt  be  cause  of  nonsuit,  id. 

(620)  Morris  v.  Fort,  2  M'Cord's  Rep.  398.    Vide  Clott  v.  Millar,  10  Johns.  Rap  90. 
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tion  be  brought  by  the  latter,  it  is  proper  to  state  that  the  promise  was  made     it.  it« 

to  B.   (d).  FARTS.  Ac 

It  frequently  becomes  an  inportant  question«  when  the  party  is  about  to  set  Sthiy.  The 

out  some  tvritlen  instrument j  whether  it  will  be  advisable  to  follow  the  terms  of  f**"*®  ^^ 

Action. 

the  instrument,  or  to  give  merely  its  substance.     The  latter,  if  given  correctly,        . 
will  be  a  sufficient  compliance  with  the  rule,  which  only  requires  the  legal  effect  sutnfMit. 
to  be  stated  (621) ;    but  there  is  this  danger,  that   possibly  the  party,  or  the     3.  The 
pleader,  may  mistake  the  legal  effect ;  while,  on  the  other  hand,  if  he  profess  Pc^^mise  or 
to  give  the  terms  of  the  deed,  he  becomes  more  liable  to  misrecitals  and  literal 
mistakes.     We  have  already  noticed  some  cases  in  which  it  has  been  held 
necessary  to  depart  from   the  terms  of  the  instrument ;  and  there  are  other 
cases  in  which  it  has  been   laid  down  that  a  party  must,  at  his  peril,  always 
state  an  instrument  as  he  intends  to  use  it ;  and  that  where  a  party  in  plead- 
ing sets  forth  a  title  by  conveyance,  in  which  are  the  words  '*  give,  grant,  re- 
lease, confirm,  bargain,  sell,"  &c.  he  must  express  for  which  of  them  he  will 
use  it  (e).     And  it  was  agreed  in  one  case,  that  setting  forth  the  special  matter, 
which  shqwed  that  a  deed  did  not  operate  accordins:  to  its  terms,  and  leaving 
the  determination  of  law  to  the  Court,  was  impertinent  and  idle.     And  al- 
though three  of  the  judges  held  in  that  case  that  the  party  having  set  forth 
the  words   of  the  deed,  it   was  sufficient,  the  fourth  judge  differed  and  held 
that  the  party  was  bound  to  state  the  legal  effect;  and  the  decision  was 
a(\erwards  reversed  upon  this  ground  on  a  writ  of  error  (/).     From  some 
later  cases,  however,  it  rather  appears  that  the   above  doctrine  should  be  re- 
ceired  with  some  qualification  ;  and  that  the  true  rule  in  setting  out  a  written 
cootraci  may  be,  that  where  the  party  professes  to  give  the  legal  effect  and 
operation  of  the  deed,  and  the  legal  operation  is  different  from  that  which  ap- 
pears by  his  statement,  a  fatal  variance  will  occur,  although  he  adopts  the  ex- 
act expressions  contained  in  the  instrument ;  but  that  where  he  does  not  prO" 
fess  to  give  the  substance  and  legal  effect  only,  but  to  state  the  very  words  of 
the  deed,  the  Court  will  then  construe  the  deed  for  him.     Thus,  when  it  was 
stated  that  A.  was  entitled  to  the   equity  of  ^redemption,  and  that,  subject   r  «336 1 
thereto,  B.  was  seised  in  fee,  and  that  they,  by  lease  and  release,  granted,  bar- 
gained, &c.  the  premises,  excepted  and  always  reserved  to  A»  a  right  of  hunting, 
&c. ;  it  was  held,  that  as  A.  had  no  legal  interest,  there  could  be  no  exception  or 
reservation  to  him,  and  that  the  statement  was  therefore  bad  {g).     And  the 
Court  said  that  the  party  had  purported  to  set  out  the  deed  according  to  its 
legal  operation,  and  had  mis-stated  such  operation  ;  that  if  he  had  wished 
the  Court  to  construe  the  deed  for  him,  he  should  have  set  it  out  in  h(Bc  verba^ 
or  at  least  so  much  as  he  meant  to  relv  on,  and  that  the  Court  could  form  no 
judgment  what  operation  it  might  have,  unless  they  saw  the  very  words  of  the 
deed  (A).     And  in  a  subsequent  case,  when  it  was  objected  that  the  legal 
operation  of  a  deed  ^iras  different  from  the  statement  in  the  declaration,  it  was 

(/f)  I  B  &  P.  102,  per  Eyre,  C   J.,  avte,  5.  97  b. 
(f)  See   I    Vent.    IftS;  Co-   Lit.  301   b;         (g)  3  B.  fc  Aid.  66. 
Carih.  308;  3  Lev.  291  ;  2  SbuikJ.  97  H.  {h)  Per  Abboll,  C.  J.  and  Baylev,  J.,  S 

(/)  3  Lev.  941 ;  4  Mod.  149  ;  S  Saund.  B.  &  Aid.  69,  70. 


(691)  Vide  Lent  et  al.  v.  Padclford,  10  Masa.  Rep.  830. 
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IT.  ITS     held  that  there  could  he  no  rarianco,  since  the  declaration  did  not  affect  to 
»A«T8^  c.  ^^^^  ^^^  i^g^j  gflp^^.^  q£  jjjg  deed,  but  merely  stated  that  by  a  certa'ui  deed  *♦  it 
ftthly.  The  was  witnessed,  &Cm"  following  the  words  of  the  deed  (t). 
aciicm  ^^  these  cases  may  be  considered  as  establi.'^hing  the  position,  that  if,  io  a 

1  T     s*    doubtful  case,  a  party  set  out  the  words  of  a  deed  or  written  instrument,  as  be- 
sump^it.     ing  those  contained  in  the  document  itself,  the  Court  will  put  the  proper  con- 
S.  The     struction  upon  it,  it  seems  to  be  advisable  to  adopt  this  course,  (namely,  to 
promise  or  profess  to  set  forth  the  instrument,  and  to  give  its  precise  words,)  when  there 
exists  any  uncertainty  as  to  the  exact  legal  effect  and  construction  of  them ; 
especially,  as  by  the  late  statutes,  which  will  be  particularly  noticed  hereaf* 
ter  (/£),  certain  variances  in  setting  out  contracts  are  amendable  at  the  trial. 
Miade-  ^  misdescription  of  the  contract  with  regard  to  the  parties  iherdo^  and 

script  ion  toUh  whom  it  was  made,  will  also  in  general  be  fatal  as  a  variance  at  the  trial. 
9nrties  to  '^^^^9  where  the  plaintiff  was  a  surviving  pattner,  and  sued  upon  a  contract 
the  con-  made  with  himself  and  his  deceased  partner,  but  without  stating  that  he  was  a 
^^^^  surviving  partner,  so  that  the  contract  appeared  from  the  declaration  to  have 

been  made  with  himself  alone,  he  was  nonsuited  for  the  variance ;  and  the 
[  *337]  Court  held  the  nonsuit  right  (/).  Upon  the  same  principle,  ^where  a  contract 
for  the  sale  of  goods  was  stated  to  be  made  with  two  persons,  and  it  appeared 
in  evidence  that  it  was  made  with  those  two  and  anoiktr^  it  was  ruled  to  be  a 
fatal  variance,  though  the  declaration  stated  correctly  the  quantity  of  goods 
which  the  two  were  to  have  (m).  And  where  the  plaintiff  set  forth  in  his  dec* 
laration  a  contract  for  the  sale  of  goods,  but  mis-stated  the  party  to  whom  the 
goods  were  to  be  delivered,  the  variance  was  considered  fatal  (n).  Here  we 
may  again  allude  to  the  instance  of  a  contract  made  between  A.'s  wife  and  B. 
of  the  one  part,  and  C  of  the  other  part,  being  described  as  a  contract  made 
between  A,  and  his  wife,  and  B.  and  C.  (o).  But  a  lease  between  A.  and  hit 
wife  of  the  one  part,  and  B.  of  the  other  part,  may  be  set  out  as  a  deed  be- 
tween A.  and  B.  such  being  its  legal  eflect  ( p).  So,  if  a  bond  be  given  to  hus- 
band and  wife  administratrix,  the  husband  alone  may  declare  on  it,  as  en  a 
bond  made  to  himself  (g).  If  a  contract,  whether  verbal  or  written,  or  a  bill 
of  exchange,  &c.  be  made  by  two  persons,  and  it  be  stated  that  it  was  made 
by  one  only,  viz.  the  defendant,  he  can  only  plead  m  abatement,  and  caooot 
treat  the  omission  as  a  material  variance  at  the  trial  on  the  general  issue  (r). 

Again,  where  there  are  two  or  more  distinct  special  contracts,  it  will  be  a 
fatal  misdescription  to  blend  them  together  and  treat  them  as  one  contract ; 
thus,  where  different  lots  were  sold  at  an  auction  for  different  sums,  the  con- 
tracts were  deemed  separate  both  in  law  and  in  fact,  and  the  plaintiff  having,  in 
assumpsit  for  refusing  to  comply  with  the  conditions  of  sale,  consclidated  the 
two  contracts,  and  declared  upon  them  as  one  agreement,  he  was  nonsuit- 
ed («).     Where,  however,  an  agreement  has  been  made  between  two  parties, 


[! 


;i)  I  B.  &  C.  358  ;  2  D.  «e  R.  C6 >,  S.  C.  several,  &c.  ;  i(Ll\Q;  3 M.  &  P. 339,  S.  C 

fc)  Post,  348  to  35i  ;    9  Geo,  4,  c.  15  ;  (m)  5  Esp.  33.  IG9. 

see  3  &  4  W.  4,  c.  42,  s.  23,  more  exiensive.  (n)  4  T.  R.  6S7. 

(/)  4  B.  ^  Aid.  274.     So,  a  misuke  in  an  (u)  ^Sntt,  3*^17. 

avowryi  as  to  ihe  parties  of  whom  plainiiff  (p)  4  Moore,  66. 

held  as  Unant,  is  fatal,  6  Bing.  104.     So  is  (q)  4  T.  R.  616. 

a  mis-statement  of  the  condition  of  a  bond,  (r)  I  B.  &  Aid.  884;.  miU,  58,  53 ;   ••• 

as  to  the  parties  by  whom  the  money  was  ant$,  14. 

to  be  paid^  although  the  bond  was  joint  and  (.«)  1  Stark.  426  ;  see  8  Taunt.  38. 
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and  by  a  subsequent  contract  between  them  the  terms  of  the  former  agreement     >▼•  its 

have  been  modified  and  altered,  the  plaintiff  may  declare  upon  the  contract  as    ^""^    ^' 

It  stands  altered  by  the  subsequent  arrangement,  without  noticing  the  original  5tbly.  The 

cause  o" 
action. 


terms  which  have  been  dispensed  with  (/).  cause  o 


*The  plaintiff  being  bound  to  state  his  contract  correctly,  it  follows  that  a 
mis-statement  of  the  quality  or  nature  of  the  defendant's  promise,  and  his  con-  sumpsit. 
sequent  liability,  will  be  a  fatal  error,  and  will,  if  the  defendant's  plea  put  the  3.    xhe 
fact  in  issue,  subject  the  plaintiff  to  a  nonsuit.     Thus,  when  a  contract  is  made  promise  or 
in  the  aliematwe^  as  to  deliver  one  or  other  of  two    specified  quantities  of  ^^°     ^ 
goods  at  a  particular  time,  it  must  be  stated  in  the  declaration  according  to  the  mg^j'^f^a 
original  terms,  and  if  stated  as  an  absolute  contract,  it  will  be  a  fatal  variance,  promiBe  in 
notwithstanding  the  party  who,  under  the  agreement,  was  to  have  the  option  of  nativ^ 
deciding  on  the  particular  quantity  may  have  determined  his  option  ;  for  the  ■•  .^ooo  1 
mode  of  executing  the  contract  could  not  change  the  original  contract  it- 
self  («) (622).     And  on  the  other  hand,  when  the  contract  is  ahsoMe,  and  it  is 
stated  in  the  declaration  as  an  alternative  contract,  the  variance  will  be  equally 
serious ;  thus,  where  the  plaintiff  declared  on  a  contract  to  deliver  soil  or 
breeze,  and  the  evidence  was  of  a  contract  to  deliver  soil  only,  and  soil  and 
breeze  appeared  to  be  different  things,  it  was  held  the  plaintiff  could  not  re- 
cover (x).     So  where  the  contract  is  condiiionalj  it  will  be  a  fatal  mis-descrip- 
tion to  state  it  as  an  absolute  one.     Thus,  when  a  party  accepted  a  bill  of  ex- 
change, thereby  engaging  to  pay  it  as  soon  as  a  particular  event  occurred,  and 
tkuB  was  stated  in  the  declaration  as  an  absolute  acceptance,  the  variance  was 
held  fata]  (jf).     And  upon  the  same  principle,  it  should  seem  that  in  cases  of 
debts  which  have  been  barred  by  the  statute  of  limitations,  if  the  plaintiff  rely 
QO  a  subsequent  promise,  to  take  the  case  out  of  the  statute,  and  such  prom- 
ise were  qualified  or  conditional,  as  to  pay  when  the  defendant  is  able,  &c., 
the  plaintiff  should  declare  upon  such  subsequent  promise  according  to  the 
terms  in  which  it  was  made,  and  not  upon  the  original  promise  (r).     In  ac- 
tions upon  bills  of  exchange  and  promissory  notes  many  cases  of  variances 
have  arisen  in  consequence  of  the  acceptance  or  promise  being  stated  to  be 
general  and  absolute,  when  in  fact  it  was  qualified,  the  bill  or  note  having  been 
made  payable  at  a  particular  place.     With  respect  to  bills  of  exchange,  an  ac- 
ceptance payable  at  a  particular  place  is  not  now  a  qualified  acceptance,  unless 
the  payment  *be  expressly  restricted  to  that  place  only  and  not  elsewhere  (a)  ;  L     ^^^  J 
bat  in  cases  where  it  is  so  restricted,  and  also  in  all  cases  of  promissory 
notes  made   payable  in  the  body  of  the  note  at  a  particular  place,  it  will  be  a 
variance  to  state  a  qualified  contract  of  this  description  as  an  absolute  one  (6)* 
And  on  the  other  hand,  where  the  contract  is  absolute,  and  is  described  in  the 

(f)  See  1  B.  &  C.  18  ;   1  Esp.  53  ;  1  Stark.  S.  C. ;    1   B.  &  C.  248  ;    2  D.  &  R.  36  3  , 

R.  336.  S.  C. ;  7  Bing.  163,  aec, 

(«)  %  East,  2  ;    see  also  3  T.  R.  531  ;  2  (a)  Stat,   i  h  2  Geo.  4,  c  78,  s.  1.     If  a 

Bos.  4t  PuL  116;  and  see  per  Lord  Ellen-  bill  be  drawn  payable  at  a  particular  place, 

boroogh,  8  East,  8.  and  accepted  generally,  this  is  not  a  qualifi. 

(x)   I  B.  &  P.  361  ;  5  Esp.  239,  S.  C.  ed  acceptance,  1 1  Moore^  51 1  ;  3  Bing.  611, 

(9)  4Campb.  176.  S.  C. 

(s)  6  a  &  C.  603,  609 ;    9  D.  &  R.  549,  {h)  3  Campb.  247,  463 ;    4  Id,  200 ;    14 

East,  500. 

(6S2)  Curtoy  v.  Dean,  4  Conn.   Rep.  265.    Per  Hosmer,  C.  J.,  Stone  v.  Knowlton,  3 
Wend.  R.  374. 

Vol.  I.  40 
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IT.  ITS     declaration  as  conditional   or  qualified,  the  variance   will  be  equally  fatal 

L    '  &s  where  in  declaring  on  a  promissory  note  the  plaintifT  alleged  that  it  was  there* 

Sthly.  The  by  made  payable  at  a- particular  place,  and  it  appeared,  on  production  of  the 

action.        note,  that  there  was  no  such  restriction  contained  in  the  body  of  the  note,  but 

1.    In   AS-  ^^^r^ly  ^n  A  memorandum  at  the  foot  of  it,  it  was  held  that  this  was  a  general 

eumpsiu      and  not  a  qualiBed  promise,  and  that  consequently  there  was  a  material  mis-de- 

3.    The      scription  (c)(623).     If  an  instrument  be  so  ambiguous  in  its  terms  that  it  may 

contracL^*^  bo  regarded  with  reason  either  as  a  bill  of  exchange  or  a  promissory *note,  the 

plaintiff  has  the  election  to  declare  upon  it  either  as  one  or  the  other  of  those 

instruments,  at  least  as  against  the  maker  (d). 

Exemptions      If  the  defendant's  promi:>e  or  engagement,  whether  it  be  verbal,  in  writing, 

or  priyvt SOS  ^j.  under  seal,  embody  or  contain,  as  part  of  iU  an  exception  or  proviso  which 

ifying  lia-  qualijies  his  liability,  or  in  certain  mstances  renders  him  altogether  irresponsi- 

hiiity*  ble,  BO  that  he  was  not  in  law  absolniely  bound,  the  declaration  must  notice  the 

exception  or  proviso,  or  there  will  be  a  fatal  mis-statement.     Thus,  where  the 

declaration  stated  that  the  defendant  had  undertaken  to  carry  and  deliver  goodft 

safely,  and  the  contract  proved  was  to  carry  and  deliver  them  safely,  fire  and 

rohbef^  excepted^  it  was  held  that  there  was  a  fatal  variance  (e). 

And  the  same  will  be  the  case  where  a  like  absolute  contract  is  stated,  and 
it  is  proved  to  be  one  of  the  terms  of  the  contract,  that  the  carrier  is  not  to  he 
liable  to  any  extent  upon  goods  above  a  certain  value,  unless  injsured  (/).  Where 
the  plaintiff  averred  in  his  declaration  generally  that  the  defendant  had  warrant- 
r  *340  ]  ed  a  horse  to  be  sound,  and  the  proof  was,  that  the  latter  had  warranted  *the 
horse  to  be  sound  every  where  except  a  kick  in  the  leg,  the  Court  held  this  to  be  a 
qualified  and  not  a  general  warranty,  and  that  consequently  there  was  a  fatal 
mistake  {<^)  (624).  So  also,  in  cases  of  contracts  between  landlord  and  tenant, 
if  the  declaration  set  out  a  general  agree?Tient  or  covenant  to  repair,  and 
omit  to  state  an  exception  as  to  cases  of  fire  and  other  casualties,  the  variance 
will  be  fatal  {h).  And  where  the  declaration  averred  that  the  defendant  had 
become  tenant  to  the  plaintiff,  and  in  consideration  thereof  had  promised  to  use 
the  land  in  a  husband-like  manner,  and  the  evidence  was  that  he  had  agreed 

(c)  4  M.  &  Sel.  505  ;  and  see  Jeif  v.  On-  an  action  for  a  loss  under  the  policy  to  set 
el,  4  Car.  &  P.  22.  imii  ihe   regut<aions   as  well  as  ihe  policy,  3 

(d)  U  B.  &  C.  4:^;    9  D.  &  R   492.  S.  C  B«Mff.l!5. 

(e)  8  B.  &  C.  :?0  ;    3  D.  ^  R.    «ll,  S.  C.  (/)  Per    Abbott,  C.  J.,  3  D.  &  R.  212  ; 
Insiai.ce  of  vaiijmcc  in  ao.iicn  on  j)«)liry,  in  and  see  C  E<isi,  569;  post,  317. 

not  setting  out  tlie  rules  of  the  society,  &c.  j  [g)  Jones  r.  Cowley,   4  B.  &  C.  446  ;    6 

11  Moore.  86  ;    3  Bin^j:.  315,  S.  C.     Where  DuwI.  &  Ryl.  533;  see  Heming  v.  Parry,  6 

iho    re<{ulation»  of  an    jSooriution   of  bliij>-  Car.  &  P.  oHO  ;   Aldrrson,  B.,  said,  that  t&nt 

owners   combined  for  fho   mutual  in^tu^ance  casf^  aUhough  correctly  decided,  was  m  rfis- 

of  each  oiher^s  ships  were  ind<irsed  on  ibc  gr*,eeto  the  English  Uv. 

back   of  the    policy,  and    dtclarrd    to  fwrm  (A)  4  ' 'ampb.   20  j    2  B.   &   B.   395;     5 

part  of  the  policy  to  which  the  sliip-ovvnt  r^i  Moore,  lO),  ::f.  C. 
were  subscribers,  it  was   held    nece-^sary  in 


(623)  The  words  "  value  leceiv  d,"  in  i\  promissory  note,  are.  words  of  description,  and 
if  omitted  in  the  declaration,  ihc  va.i  uice  will  be  filial.  Saxon  r.  Johnson,  10  Johns.  Rep. 
418.      }  Rossiter ».  Marsh,  4  Coiir.  Rep.  I£6.  }  .  •.  . 

(624)  If  in  an  action  on  a  promissory  note,  the  p'uintiff  unnecessarily  specifies  wherein 
the  vilne  receive.l  consisted,  he  mn^t  juov«  it  is  la»d.  Jerome  r.  Whitney,  7  Johns.  Rep. 
321.  In  an  indictment  for  stoppin*^  the  m.iil,  a  c-ntract  with  the  postmaster  general  to 
transport  the  mail,  was  alleged,  and  it  was  held  tiit«t  the  contract  mast  be  proved,  although 
the  indictment  might  have  been  good  without  such  alk^ation.  United  States  ».  Porttrr 
3  Day*8  Rep.  283.    But  see  Wilson  o.  Codman's  Kx'r,  3  Cranch,  209. 
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to  use  the  land  in  a  husband-like  manner,  to  be  kepi  constantly  in  gratis  it  was     '^'  '^' 

held  that  the  omission  of  this  stipulation  was  a  variance ;  for  though  in  most       — L 

cases  the  keeping  of  the  land  in  grass  might  be  farming  it  in  a  husband-like  fithiy*1^iie 

manner,  still  there  might  be  some  cases  in  which  it  would  not  be  so ;  it  was  aciion. 

therefore  a  qualificatioi^  of  the  previous  stipulation,  and  ought  to  have  been  sta-  |,   in   g^^ 

tod  in  the  declaration  as  part  of  the  description  of  the  contract  (t).     So,  if  a  sumpsit. 

lease  contain  a  covenant  to  repair  '*  except  in  case  of  fire,"  the  covenant  must  3.    The 

not  be  described  as  an  absolute  covenant  {k).     And  in  covenant  on  a   lease  coatract.^ 

for  non-payment  of  rent,  the  reddendum  must  not  be  described  as  absolute,  if 

it  be   *•  yielding,  &c.  except  as  hereinafter  is  exr.epted.^^  {I)     Where,  however, 

the  proviso  in  a  written  instrument  is  distinct  from  and  not  even  referred  to  by 

the  clause  on  which  the  debt  is  charged,  it  is  considered  matter  of  defeasance, 

&c.  which  ought  to  come  from  the  other  side,  and  then  it  need  not  be  set  forth 

by  the  plaintiff  (nt). 

There  are  a  great  variety  of  instances  of  variances  in  the  statement  of  some 

particular  part  or  ter^n  of  the  contract.     Errors  of  this  description  are,  as  w«    Instances 

have  already  observed,  in  general  as  fatal  to  the  plaintiff's  case,  as  where  he  °  .'      '' 

has  erred  in  stating  the  whole  contract,  or  the  parties  with  whom  it  was  made,  of  pwt  of 

It  may  be  useful  to  enumerate  some  of  the  cases  which  have  arisen  upon  this  ^^^  ^°' 
subject. 

The  mis-statement  of  the  date  of  a  written  instrument  is  a  fatal  varianct?, 
if  the  declaration  expressly  describe  it  as  **  bearing  date"  upon  a  certain  day, 
nislead  of  stating,  that  *^  heretofore,  to  wit,  on,  &c."  it  was  made,  &c.  (n). 

*In  stating  a  bill  of  exchange  or  other  instrument,  it  seems  not  to  be  a  fatal 
variance  to  state  that  the  defendant  "  subscribed  it  with  his  own  proper  hand,"    [  ^341  i 
aithoagfa  it  was  signed  by  his  agent  only  (o). 

Where  the  plaintiff  in  a  special  action  of  assumpsit  against  the  defendant 
for  refusing  to  retain  the  plaintiff  in  his  service  according  to  agreement,  stated 
ID  his  declaration  that  the  defendant  had  agreed  to  retain  him  at  a  specific 
sum  per  annunii  and  it  appeared  from  the  evidence  that  neither  a  specific  sum, 
nor  any  specific  time  had  been  agreed  upon,  this  was  ruled  to  be  variance, 
notwithstanding  the  sum  mentioned  in  the  declaration  was  laid  under  a  videli" 
est  {p).  And  where  in  an  action  against  a  carrier,  the  termini  of  the  journey 
on  which  the  goods  are  to  be  carried  is  incorrectly  stated,  the  mistake  will  be 
a  ground  of  nonsuit  (9).  In  declaring  on  special  agreements  relative  to  goods, 
mis-descriptions  as  to  quality,  quantity,  and  price,  have  been  held  fatal.  A 
declaration  on  a  promise  to  deliver  good  merchantable  wheat  has  been  ruled 
not  to  be  supported  by  evidence  of  an  agreement  to  deliver  good  second  sort 
of  wheat  (r).     When  the  plaintiff  stated  an  agreement  to  take  in  a  full  cargo, 

(0  6  B.  &  r.  909 ;    8  D.  &  R.  643,  S.  C.  sary  to  state  in  a  declaration  that  a  guaran^ 

{li)  4  Campb.  SO,  81  ;  5  Moore,   164;  8  tee  within  the  .statute  against  frauds  was  in 

B.  It  B.  393,  8.  C.  writing,  imie,  338. 

{0  6  a  fc  C.  430 ;  9  D.  &  R.  597,  S.  C. ;         (0)  See   1  M.  &   M.  182,  and   the  cases, 

mic,  88.1.  Chilly  on  Bills,  7th  edit.  357,  359. 

(m)  .tfafe,  856.  (p)    1  Stark.  3;   1    M.  &  P.    735.     And 

(n)  See    Chit.  Bills,    7th    ed     354;    8  see  8  B.  &  P.  1 16  ;  ante,  896;  see /lot^  348, 

Campb.  307 ;  4  Car.  &  Pay.  84.    It  may  be  as  to  the  fsUelicei, 

rtown  that  the    instrument  was  made  on        {q)  8  Stark.  385.    See  the  notes  to  thf 

another  day,  4  East,  477  ;  see  further  as  to  precedent,  noitt  vol.  il. 

date,  4  B.  &  C.  908 ;  7  D.  &  R.  507,  S.  C. ;         (r)  1  Ld.  Raym.  735« 

5  B.  &  C.  108  ;  7  D.  &  R,  548.     Not  neces- 
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ir.  iTi  of  certain  goods,  and  the  contract  proved  was  to  take  in  a  certain  specified 
PAKTS,  &c>  qm^Q^i^y^  ii  yf2i^  ruled  to  be  a  variance,  notwithstanding  such  quantity  might 
Sthly.  The  amount  to  a  full  cargo  («).  And  where  the  contract  declared  on  was,  that  the 
action  ^^     defendant  should  sell  and  deliver  to  the   plaintiff  certain  goods  "  at  4».  per 

I     r  stone,"  and  the  evidence  was,  that  the  plaintiff  was  to  give  4«.  per  stone,  and 

1  •    xii    as* 

Bumpaiu     if  he  should  pay  more  to  any  other  person  for  similar  goods,  that  he  should 
3.    The      then  give  the  same  price  to  the  defendant,  it  was  held  that  the  declaration  whs 

KntjLa*^'  not  supported  by  the  proof  (/). 

Several  cases  have  also  occurred  in  which  variances  as  to  the  time  of  per- 
forming  the  contract  declared  on  have  been  held  fatal.  Thus,  when  tlie  plaintiff 
*342  1  stated  a  contract  to  remove  *  goods  within  a  reasonable  ftme,  and  the  agree- 
ment proved  was  to  remove  in  a  month,  it  was  ruled  to  be  a  fatal  variance  (u). 
Where  an  usurious  contract  was  set  out  in  the  declaration,  and  the  period  of 
forbearance  was  stated  to  be  from  the  21st  December,  1774,  until  the  23d 
December,  1776,  it  was  held  that  evidence  of  a  contract  on  the  23d  Decern- 
])er,  1774,  for  two  years,  would  not  support  the  declaration  {x)>  And  n^hen 
a  similar  contract  was  alleged  to  be  for  the  forbearance  of  money  until  a  cer- 
tain specified  day  absolutely,  but  the  contract  proved  was  for  forbearance  until 
the  day  named,  or  a  certain  other  day,  at  the  option  of  the  borrower,  it  was 
held  that  the  evidence  would  not  support  the  statement  (y), 

A  great  variety  of  cases  are  to  be  found  in  the  bo«ik8  with  regard  to  literal 
errors  in  setting  out  deeds,  (and  in  this  respect  the  rule  equally  applies  to  all 
writien  instruments)  (2).  Thus,  in  an  action  on  a  lease,  the  following  bare 
been  deemed  fatal  variances ;  namely,  '*  cellar  beer"  for  **  allar  beer ;"  (a) 
and  '*  storehouses"  for  **  storehouse  ;"  (6)  and  a  mistake  of  the  late  tenant'i 
name  (626),  in  setting  out  the  premises  demised  (c).  So,  an  error  in  stating 
the  local  situation  to  be  contrary  to  that  given  by  the  lease,  is  a  material  vari- 
ance (d).  But  the  statement  of  a  demise  of  *^  lands  and  premises"  is  correct, 
although  one  piece  of  ground  only  was  granted  (e).  So  is  an  averment  that 
**  a  farm  and  buildings,  and  certain  pieces  of  land  mentioned  in  the  indenture," 
were  demised,  although  the  lease  was  of  *^  all  that  farm  or  land,  and  buildings," 
enumerating  the  parcels ;  for  the  declaration  sufficiently  states  the  legal  effect 
of  the  demise  (/).  However  these  literal  variances  have  now  become  of  less 
importance,  as  the  late  statutes  (g)  give  the  judge  the  discretionary  power  to 
allow  them  to  be  amended  at  the  trial. 


(»)  2  Esp.  Rep.  708.  47. 

(0  I  T.  R.  447.  (d  )  3  Campb.  235  ;    I  Id.  195  ;  6  Taunt 

(ttj  Pcake,  N.  P.  C.  42  (a),  2d  edit.  394  ;  2  Marsh.  96,  S.  C. 

(«)  Cowp.  671.     See  further  as  to  vari-  (e)  6  M.  &  Sel.  1  lo. 

ances  in  this  reapcct,  post,  vol.   ii.  and  vol.  (/)  1  Y.  &  J.  2.     See  6  B.  &  C.  259;  9 

iii.  til.  Usury.  D.  &  R.   245,  S.  C,   demise  of   house  and 

(y)  3    T.   R.   531.     See  as  to  alternative  fixtures,  dc&cribed   as  a  diiniseof  a  house 

contracts,  antef  338.  only. 

(*)  As  to  surplusage  in  stating  irrelevant  (g)  9  Geo  4,  c.  15  ;  and  3  &  4  W.  4,  e. 

clauses,  &c.  avte,  262,  263.  42,  sect.  23,  giving  more  ejetensivt  powers, 

(0)  9  East,  188.  and  which  ought  to  be  acted  upcn  liberally. 

(6)  4  M.  &  Sel.  Sec  observations  of  Alderson,  B.,  in  Heming 

(c)     1    Campb.    195;    15   East,    J61  ;    1  v.  Parry,  6  Car.  &  P.  580,581;  trnd  post, 

Stark.  100;  but  see  2  Marsh.  153;   I  SUrk.  348. 


(625)  Vide  Whitlock  «.  Ramsey's  Adm'x,  2  iVIun.  5l0.    Moore  v,  Fcnwick,  GUm.  Rej^ 
814,  and  tht  cases  there  cited. 
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*Ib  the  cases  we  have  hitherto  Doticed«  aa  actual  mis-statement  of  some        >▼« 

jMirt  of  the  contract  had  heen  made,  but  instances  have  arisen  when  the  plain-   ^  d^*** 

tifl*  has  followed  the  precise  terms  of  the  contract,  but  has  nevertheless  been      

defeated  on  the  ground  of  variance,  the  statement  in  the  record  being  by  legal  ^ause'  of  ^ 

tii<efidfii«n/  different  from  that  given  in  evidence.     Thus  where  the  declaration  action. 

stated  a  contract  to  deliver  400  *'  bushels"  of  oats,  the  plaintiff  was  nonsuited,  1.   In   as* 

on  proof  that  the  bushels  actually  contracted  for  were  to  be  of  a  particular  ""'^P^'^ 

local  measure,  and  not  the  ordinarv  statute   measure,  which  the  general  de-  . 

,  "  '  d  promise  or 

scription  in  the  declaration  was  held  to  import  {k)*  And  where  in  declaring  coouacu 
upon  contracts  made  in  Ireland,  relative  to  the  payment  of  any  sum  of  money 
of  and  in  the  currency  of  that  country,  the  plaintiff  merely  followed  the  terms 
of  the  contract,  without  distinctly  showing  that  the  money  was  to  be  of  Irish 
currency,  it  was  held  to  give  rise  to  a  fatal  variance ;  the  intendment  being 
that  when  a  sum  of  money  is  stated  generally,  English  money  is  meant  to  be 
designated  (i). 

Although  in  general  a  mis-statement  of  any  part  of  a  contract  will  be  fatal, 
IB  consequence  of  the  entire  nature  of  the  contract,  yet  many  cases  may  arise 
in  which  slight  variations  between  the  statement  and  the  proof  will  be  of  no 
importance.     We  have  before  noticed  the  leading  and  important  rule  in  the 
statement  of  contracts,  that  it  will  in  all  cases  suffice,  if  the  legal  efiect  of 
the  contract  be  stated,  and  that  the  party  is  not  compelled  to  follow  the  exact 
words  of  the  contract  (A;) (626).     We  will  here  notice  several  cases  in  which, 
aUhou^  the  declaration  was  not  literally  supported  by  the  proof,  it  was  held 
that  no  variance  arose,  the  legal  effect  and  substance  of  the  statement  and  the 
erjdeoce  being  the  same.     Thus  where  a  demise  from  a  tenant  from  year  to 
year  to  another,  to  hold  from  year  to  year,  was  stated  as  a  demise  from  year 
to  year  during  the  continuance  of  the  original  demise  by  the  superior  land- 
lord ;  and  it  appeared  that  in  point  of  fact  no  such  qualification  was  mentioned 
in  the  contract ;  it  was  nevertheless  held   that  no  variance  arose»  the  legal  ef- 
fect of  the  demise  being  according  to  the  statement  (/)•     In  another  case, 
where  a  declaration  stated  that  by  a  certain  indenture,  made  between  the  plain- 
tiff and  the  defendant,  the  plaintiff  did  demise,  &c.  *' a  certain  farm  and  build- 
ings* *and  certain  pieces  or  parcels  of  land  particularly  mentioned  and  de-  r  #344 1 
scribed  in  the  said  indenture  ;"  and  then  set  out  the  particular  covenants  and 
the  breaches  complained  of;  and  at  the  trial  the  terms  of  the  lease  appeared 
to  be,  **  all  that  farm  and  buildings  herein  particularly  contained,"  and  then 
enumerated  the  particular  closes  of  which  the  farm  consisted  ;  it  was  objected 
that  there  was  a  variance,  the  statement  in  the  declaration  being  more  exten- 
sive than  the  proof;  but  the  Court  held  that  a  verbatim  description  was  unne- 
cessary, and  that  the  declaration  contained  a  sufficient  description  of  the  sub- 
stance and  legal  effect  of  the  demise  (m).     So  it  has  been  held  that  a  revocO" 

(h)  4  T.  R.  314  ;  6  Id,  338;  see  also    11  {k)  Ante,  334. 

Eatt,  SI  1  ;  mde,  261.  (0  9  B.  &  C.  909. 

(t)  1  B.«i  C.  IS  ;  2  D.  &  R.  13,  S.  C.  ;  %  (m)  I  Y.  &  J.  2. 
&&  Aid.  301;  onle,  251. 

(626)  Vide  De  Forest  v.  Brainenl,  2  Dixy's  Rep.  528.  Beers  v.  BoUford,  3  Day*e  Rep. 
159.  Bordnian  and  others  v.  Fortnan,  8  Johns.  Rep.  26.  Page  v.  Woods,  9  Johns.  Rep. 
82.    Ferguson  v.  Harwood,  7  Cranch,  413. 
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■▼•        Hon  of  a  submissioa  to  arbitration  before  award  made,  is  in  efiect  a  breach  of 

'*'  Jc?^*'  •**  agreement  "  to  aland  to  and  perform  tbe  award ;"  and  that  an  agreement 

not  to  make  such  revocation,  being  in  legal  effect  implied  in  the  engagement 

se'  S'     *^  stand  to  the  award,  the  plaintiff  may  state  a  promise  by  the  defendant  to 

action.     ,   that  effect  in  the  declaration,  although  no  such  stipulation  in  words  were  con- 

1.   In   as- tained  in  the  agreement  to  refer  (n).     Many  other  instances  maybe  given 

Bumpsit.      ^iiere  the  contract  declared   on  has  not  been  literally  supported  by  the  evi- 

3.    The     (]ence.  but  the  statement  has  been  held  sufficient,  on  account  of  the  legal 
promiso  or  ^ 

contract,     effect  of  the  statement  and  the  proof  being  identical.    Thus  when  the  contract 

was  for  the  purchase  of  a  certain  parcel  of  hemp,  which  not  being  precisely 
ascertained  at  the  time,  was  described  in  the  contract  as  '^  about  eight  tons," 
it  was  held  that  it  might  be  declared  on  under  a  videlicet  as  a  contract  for  eight 
tons(o)(627).  And  when  the  plaintiffs  declared  that  they  agreed  to  sell,  and 
the  defendant  agreed  to  buy,  certain  goods  and  merchandize,  to  wit,  328 
chests  and  30  half  chests  of  oranges  and  lemons,  at  and  for  a  certain  price,  to 
wit,  the  price  of  X623  3«.,  and  the  contract  proved  was  for  308  chests  and 
30  half  chests  of  China  oranges,  and  20  chests  of  lemons,  without  specifying 
any  price  ;  the  Court  held  that  the  particular  count  of  the  declaration  upon 
which  the  question  arose,  was,  in  substance,  a  count  for  goods  bargained 
and  sold  ;  that  the  precise  quantity  of  goods  could  not  be  considered  as  of 
the  essence  of  the  contract ;  and  that  the  plaintiffs  having  shown  that  in  sub- 
stance they  were  entitled  to  recover,  they  were  not,  under  the  particular  cir- 
r  *d45  1  cumstances  of  the  case,  tied  down  by  the  statement  under  *the  videlicet,  and 
that  therefore  the  variance  was  not  material  (p).  In  a  case  where  the  con- 
tract  upon  which  the  plaintiffs  declared,  was  to  deliver  stock  on  the  ^*  27th 
February,"  and  the  agreement  proved  was  to  deliver  it  upon  **  the  settling 
day,"  which,  at  the  time  of  the  contract,  was  fixed  for  the  27th  of  Februarj, 
as  the  parties  fully  understood  ;  it  was  held  that  the  contract  was  substantially 
and  in  legal  effect  for  the  27th  of  February,  that  the  parties  might  use  either  one 
phrase  or  another  to  express  the  same  thing,  and  consequently  that  there  was 
no  variance  between  the  contract  proved  and  that  stated  in  the  declaration  (q). 
So,  where  the  declaration  alleged  a  loan  of  lawful  money  of  Great  Britain,  it 
'  was  held  no  variance  to  show  a  loan  in  a  foreign  country  in  the  coin  of  that  coun- 
try (r).  And  where  the  declaration  states  a  contract  for  the  sale  of  goods  at  a 
certain  specific  sum,  which  is  proved,  but  it  also  appears  in  evidence,  as  part  of 
the  terms  of  the  contract,  that  tie  vendor  was  to  receive  from  the  purchaser  other 
goods,  in  liquidation  of  a  certain  specific  part  of  the  stipulated  purchase-money, 
it  will  be  no  variance  ;  for  such  a  stipulation  will  only  be  considered  as  pre- 
scribing a  particular  mode  of  payment  of  part  of  the  purchase-money  (»). 

(n)  M'ClcL  &  Y.  4G4;    see  1  M.  &  P.  74  j  Bui.  N.  P.  145,  overruled  by  the  ca§e 

839  ;  2  /(f.  81.                            ,  staled  in  the  text. 

(o)  13  East,  410;  and  see  I  B.  &  Aid.  9.  (r)  5  Taunt    228;    1  Marsh.  33,  P.  C. 

(p)  I  Moore,  647  ;    8  Taunt.  107,   S.  C.  See  ante,  343,251. 

See  fio«t,  348.  (s)  9  East,   319;    see  S  a  &  C.  420;  5 

(q)  2  B.  &   Aid.  335 ;  tee  contra,  Stra.  D.  £c  R,  277,  S.  C. ;   1  Hen,  Bla.  283 ;  1 

Stark.  Rep.  437. 


(627)  A  variance  is  immaterial  when  it  does  not  change  the  nature  of  the  contract, 
which  must  receive  the  same  legal  construction  whether  the  words  be  in,  or  out  of  tbfl 
declaration.  Ferguson  v.  Harwood,  7  Cranch,  408.  {  An  unnecessary  averment  of  a 
breach  or  infringement  of  a  contract  declared  on,  need  not  be  proved,  and  may  be  rejeetsd 
as  surplusage.    Fergubon  •.  Tucker,  2  Bar.  &  Gill,  183.  } 
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We  have  already  seen  that  the  omistiion  of  any  part  of  the  contract  which        '▼• 

IT8  PARTS 

tnaterially  qualifies  and  alters  the  legal  nature  of  the  promise  which  is  alleged        ^^     * 

to  have  been  broken*  will  be  fatal ;  but  it  is  by  no  means  necessary  that       

parts  of  the  contract  should  be  stated  which  are  distinct  and  collateral  provis-  cause*  of  * 
ion3,  or  respect  only  the  liquidation  of  damages   under  particular  circum*  lustion. 
stances  without  extending  to  absolve  the  defendant  from  responsibility  (<).  1-    In   as- 
Thus,  where  in  an  action  by  a  sailor  against  the  captain  of  a  ship,  the  declara-  ■"™P**^- 
tion  stated  a  contract  for  the  payment  of  a  certain  sum  of  money  to  the  plain-  pL,^ 
tiflr  for  rum  money,  and  an  agreement  to  this  effect  was  proved,  but  such  agree-  contract, 
ment  contained  also  an  additional  stipulation  for  certain  allowance  of  spirits,  it  Immateri- 
"was  held  no  ^variance,  for  the  agreement  given  in  evidence  corresponded  with    .  **"'''•" 
the  declaration  as  far  as  the  declaration  went  (u).     So  when  the  plaintiff  de-  lateral 
clared  upon  a  promise  by  the  defendant  to  deliver  him  a  horse  which  should  pro^w'ons, 
be  worth  jC80,  and  be  a  young  horse,  and  the  evidence  was  not  only  of  a  prom-   r  *Z46  1 
ise  to  the  above  effect,  but  also  of  a  warranty  that  the  horse  to  be  delivered  by 
the  defendant  was  sound,  and  had  never  been  in  harness,  it    was  held  that 
there  was  no  variance  ;  and  it  was  laid  down  by  the  Court,  that  if  any  substan- 
tive part  of  the  warranty  stated,  not  qualified  by  another  part  omitted,  be  prov- 
ed not  to  be  true,  it  was  sufficient  to  maintain  the  action  ;  and  that  it  was 'no 
more  necessary  to  set  out  other  collateral  parts  of  the  contract,  whereof  no 
breach  was  alleged,  than  it  was  necessary  that  in  an  action  of  covenant  the 
plaintiff  should  set  out  all  the  covenants   contained  in  the  deed,  when  he  did 
not  complain  that  most  of  them  had  been  broken  (a:).     Upon  the  same  princi- 
ple, where  the  plaintiff  declared  upon  a  promise  by  the  defendant,  that  certain 
b^con  which  he  had  purchased  of  the  defendant  should  be  prime  bacon,  and 
then  averred  a  breach  of  this  contract,  it  was  held  to  be  no  variance  that  the 
contract  proved  was  for  prime  singed  bacon,  for  the  plaintiff  was  only  bound 
to  state  all  that  related  to  the  point  of  which  he  complained,  and  beyond  that 
it  was  needless  for  him  to  go  (t^).     And  where,  in  an  action  for  the  non-de- 
livery of  goods,  the  plaintiff  stated  a  contract  to  deliver  goods  to  be  paid  for  by 
bill  at  two  months,  and  the  proof  was  that  they  were  paid  for  by  such  bill  on 
invoice  or  delivery,  it  was  held  not  to  amount  to  a  variance  (z).     So  where, 
in  an  action  for  not  accepting  goods  sold,  it  was  averred  in  the  declaration  that 
the  defendant  bought  of  the  plaintiff  a  certain  quantity  of  rice,  according  to 
certain  conditions,  and  it  appeared  in  evidence  that  in  addition  to  these  condi- 
tions the  rice  was  sold  per  sample,  it  was  held  not  to  constitute  a  variance,  th« 
words  **  per  sample"  not  being  any  essential  part  of  the  description  of  the  con* 
tract  declared  upon,  but  a  mere  collateral  engagement  or  warranty  that  the 
goo<fs  sold  should  answer  the  description  of  a  small   parcel  exhibited  at  th« 
sale  (a).     An  example  of  such  stipulations  as  do  in  some  measure  vary  the 
liability  of  the  defendant,  but  which  only  affect  the  amount  of  damages  to  be 
recovered  in  particular  cases,  and  do  not  altogether  destroy  the  plaintiff's  right 
to  recover,  nuiy  arise  *in  the  case  of  actions  against  carriers  who  give  notice    [  *347  ] 

(I)  **  There  are  n  great  vnrieiy  of  agree-  Ellenborongh,  6  East,  568  ;  13  Id.  20, 

ments  not  under  seal,  containing  detailed  (u)   I  B.fii  P.  7. 

provisions,  regulating  prices  of  labor,  rates  (x)  8  East,  6. 

of  hire,  limes  and  manner  of  performance,  (y)  4  Taunt.  S85 ;  see  It  Price,  19. 

adjustment  of  differences,  &c.  which  it  may  (s)  3  Price,  68. 

Doi  be  necessary  to  set  forth." — Per  Lord  {a)  4  B.  &  Aid.  387. 
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'^'       that  they  will  not  be  liable  in  respect  of  certain  floods  beyond  a  particular 

ITd  PARTS  .  o  i^  r 

^c,     '  sum.     A  stipulation  of  this  description  need  not  be  set  out  in  describing  the 
" — "       contract,  but  may  be  given  in  evidence  by  the  defendant  in  reduction  of  dam- 
cause  of     ^^^  (^)*     ^^®  result  of  the  cases  upon  this  subject  is,  that  if  the  carrier  only 
action.        limit  his  responsibility,  that  need  not  be  noticed  in  pleading,  but  if  a  stipulatioD 
1.    In   at*  be  made  that  under  certain  circumstances  he  shall   not  be  liable  at  oi/,  that 
"""P*'        must  be  stated  (c). 

promise  or  'trifling  omissions  of  immaterial  forms,  not  in  any  way  affecting  the  sub- 
ooniracu  stance  of  the  contract,  will  be  of  no  more  importance  than  mis-descriptions  of 
the  like  nature  {d).  The  plaintiff  is  not  bound  to  state  more  than  the  substance 
and  legal  effect  of  the  contract  he  declares  on  ;  and  except  when  he  renders 
his  allegation  of  the  contract  descriptive  of  a  written  instrument,  he  is  not 
bound  to  support  his  declaration  literally,  but  substantially.  When,  therefore, 
the  evidence  is  precisely  the  same  in  substance  with  the  declaration,  though 
some  immaterial  term  may  have  been  omitted  in  the  latter,  the  plaintiff  will 
not  be  liable  to  be  nonsuited  on  the  ground  of  variance.  Thus,  a  declaration 
on  a  contract,  for  not  delivering  gum  Senegal,  is  supported  by  evidence  of  a 
contract  for  rough  gum  Senegal,  if  it  appear  that  all  gum  Senegal,  on  its  arri- 
val in  this  country,  is  called  rough  (e).  So,  in  an  action  for  not  accepting 
goods,  evidence  of  a  contract  for  the  sale  of  goods  to  be  ready  for  delivery 
from  ship  or  warehouse  before  a  certain  day,  will  support  an  averment  of  a 
contract  for  goods  to  be  ready  for  delivery  generally  before  that  day ;  for  the 
evidence  showing  that  the  goods  contracted  for  must  be  delivered  from  one  or 
other  of  the  places  specified,  and  the  option  being  with  the  purchaser,  it  was 
tantamount  to  a  contract  to  deliver  generally  (/).  The  omission  of  a  term 
necessarily  implied  from  the  statement  in  the  declaraiion  will  come  under  the 
same  principle  and  be  quite  immaterial.  Thus,  where  the  plaintiff  stated  a 
contract  relative  to  the  loan  of  a  horse  by  him  to  the  defendant,  and  averred 
that  the  defendant  promised  to  take  care  of  the  horse,  and  return  him  in  good 
condition  or  pay  a  certain  sum  of  money  ;  and  the  contract  proved  was,  that 
in  addition  to  these  terms  the  defendant  should  find  the  horse  meat  for  bis 
I  *d48 1  work,  it  was  held  that  the  contract  was  sufficiently  ^proved  according  to  its 
legal  effect,  for  the  law  would  imply  that  the  party  borrowing  a  horse  was  to 
keep  it,  unless  the  contrary  appeared  {g). 

In  stating  the  consideration,  we  have  seen  that  it  is  in  all  cases  absolutely 
necessary  that  the  whole  of  the  entire  consideration  for  the  performance  of  the 
act  in  question  should  be  set  forth,  and  that  even  where  the  contract  has  con- 
sisted of  several  engagements  and  promises,  quite  distinct  from  each  other,  but 
founded  on  one  and  the  same  entire  consideration,  an  action  cannot  be  brought 
for  the  breach  of  any  one  of  such  engagements  or  promises,  without  setting 
forth  in  the  declaration  the  entire  consideration  applicable  to  all  the  promises 
collectively  {h).  The  rule  is  different  in  stating  the  defendant's  promise  itself: 
here  the  plaintiff  is  only  required  to  set  forth  with  correctness  that  particular  part 
of  the  contract  which  he  alleges  the  defendant  to  have  broken,  or,  as  we  have 

(6)  6  East,  563  ;  and  see  2  B.  &  C.  92  ;  (e)  1  Chit.  Rep.  39. 

3  D.  &  R.  21 1,  S.  C.                                      .  (J)  e  Taunt.  581  ;  2  Marsh.  287,  S.  C. 

(c)  Per  Abbott,  C.  J.,  2  B.  &  C.  22  j  3  f^)  2  B.  &  B.  359 ;  and  see  II  Price,  19. 
P.  &  R.  213,  S.  C. ;  ante,  340.  (%)  Jinte,  327.   See  particularly,  11  Moore, 

(d)  See  ante,  342.  86 ;  3  Bing.  315,  S.  C. ;  1  Campb.  361. 
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before  observed,  to  show  so  much  of  the  terms  of  the  agreement,  beneficial     <▼•  iti 
to  the  plaintif!*,  as  constitutes  the  point  for  the  failure  of  which  he  sues  (i).         »*arts^  c, 

5thly.  The 

We  may  here  take  occasion  to  mention  a  form  or  phrase  which  is  very  fre-  action ° 
quently  used  in  pleading,  and  is  not  altogether  unworthy  of  consideration,    j  i„  -  . 
The  expression  .alluded  to  is  the   videlicet,  or  scilicet,  ("  to  wit,"  or  "  that  is  sumpsit. 
io  «ay,")  which  is  constantly  adopted,  not  only  in  mentioning  time  or  place,     3.  The 
but  also  in  statins  the  description  or  value,  &c.  of  goods,  and  in  other  aver-  P''^™'*®  ^' 
ments  in  all  the  forms  of  action.     It  is  clear  that  when  the  matter  alleged  is  ^-    ... 
nuUcrial  and  traversable,  and  must  be  stated  with  exactness  and  certainty,  the  or  tiddU 
statement  of  such  matter  under  a  videlicet  will  not  avoid  the  consequences  of  ^'''' 
a  variance  (628)  or  repugnancy  if  the  matter  be  mis-stated,  and  there  would 
be  a  fatal  variance  in  the  absence  of  the  videlicet ;  and  this  whether  the  matter 
be  the  consideration  or  promise  in  the  case  of  a  contract,  or  be  time  or  place^ 
when  material,  or  relate  to  other  subjects  (k).     Thus,  when  it  is  necessary  to 
state  the  grant  of  letters  of  administration  to  a  plaintiff  suing  as  administra- 
tor, if  the  date  of  the  grant,  though  laid  under  a  scilicet,  be  incorrectly  stated 
to  have  been  on  a  day  subsequent  to  the  alleged  date  of  the  promise  to  the  in- 
testate, it  will  be  bad  on  special  demurrer,  although  preceded  with  the  words, 
that  aAer  the  death  of  the  intestate,  to  wit,  on  such  repugnant  day,  the  letters 
were  granted  (/).     In  stating  such  matter,  therefore,  the  videlicet  is  useless  to 
avoid  a  variance ;  and  although  it  be  used,  the  averment  is  considered  positive, 
direct  and  traversable  (m). 

It  is  laid  down  by  very  great  authority  (n),  that  "  on  the  other  hand  the  want 
of  a  videlicet  will  in  some  cases  make  an  averment  material  that  would  not 
otherwise  be  so ;  as  if  a  thing  which  is  not  material  be  positively  averred 
without  a  videlicet,  though  it  were  not  necessary  to  be  so,  yet  it  is  thereby 
made  material  and  must  be  proved  :  therefore  where  a  party  does  not  mean  to 
be  concluded  by  a  precise  sum  or  day  stated,  he  ought  to  plead  it  under  a 
viddicel ;  for  if  he  do  not,  he  will  be  bound  to  prove  the  exact  sum  or  day 
laid  (629),  it  being  a  settled  distinction,  that  where  any  thing  which  is  not  ma- 

(i)  Ante^   304 ;    4  Taant.   285  ;    6  East,  that  which  is  indifTerenU  doubtful,  or  ob- 

564 ;  S  Id.  7  ;   \3  Id.  \3  ;   \\  Moore,  88,  89.  scure  ;  but  it  must  be  neither  contrary  to  th# 

(Jk)   I  Saund.  170,  n.  2  ;  2  Id.  290  a,  n.  1  ;  premises,  nur  increase  nor  diminish  the  pre- 

4  Taunt.  321  ;  9  B.  &  C.  215,  per  Bayley,  cedent  matter."     Hob.  175;  2  Saund.  291, 

J. ;  3  Campb.  231  ;   1  Stark.  3.     As  to  scU  and  291  a,  note. 

Keett  in  general,  see  2  Saund.  290  a,  n.  1  ;'5  (/)  Ring  v.   Roxbrough,  3  Tyr.  463  ;  3 

East,  252  ;   I  Stark.  Crim.  Law,  238,  239  ;  Cr  ra.  &  J.  418.  S.  C. 

1  Chit.  Crim.  Law,  226,  227  ;  Steph.  Index,  (m)  2  Saund.  291  a,  note  ;  Stra.  233. 

VidelUH.     "  Its   use  is  to  particularize  that  (n)  Mr.  Seijeant  Williams,  2  Saund.  291 

which  was  general  before,   and  to  explain  c,  note. 


(639)  Jaoson  v,  Ostrander,  I  Cowen's  Rep.  676.  Attorney  General  v,  Jeffreys,  1 
M'Clell.  &  Young's  Rep.  277.  Where  damages  are  laid  subsequent  to  the  commence* 
ineni  of  the  action  on  the  case  for  the  seduction  of  a  daughter,  or  previous  to  the  plain- 
tiff having  any  right  of  action  ;  in  such  case,  if  the  matter  is  laid  under  a  acUicit,  the  court 
avail  themselves  of  that  circumstance  to  say,  that  it  is  not  to  be  intended  that  the  jury 
took  the  evidence  given  into  consideration.     Stiles  v.  Tilford,  10  Wend.  R.  340. 

(629)  Timet  and  gums^  if  material  must  be  proved,  although  laid  under  a  videlicet.  Vail 
V.  Lewis  and  Livin^rston,  4  Johns.  Rep.  450.  {  Attorney  General  v,  Jeffries,  I  M'CleiU 
&  Young's  Rep.  270.  )  Phillips'  Ev.  163,  n.  }"  It  is  true  that  under  a  »irfcZ»c««,  the 
plaintiff  has  stated  a  time  for  the  receipt  of  the  sums,  which  is  prior  to  the  settlement  of 
dther  account.  But  it  is  a  settled  rule  in  pleading,  that  what  comes  under  a  videlicH  is 
no  averment.    It  is  certain   that  in  this   form  of  pleading  the  defendant  could  not  have 

ToL.  1.  41 


348  a  OF    THE    DECLARATrOH. 

IT.  ITS     terial  is  laid  under  a  videHcttf  the  party  is  not  concluded  by  iu  bat  he  is  where 
FARTt.&c.  ^^j,^  jg  jjQ  videliceU^  (630)     And  there  are  decisions  and  dicta  in  support  of 
5thly.  The  this  doctrine  that  matter  may  become  material,  and  must  be  proved  as  laid» 
cause  of     ^lerely  because  it  is  averred  without  the  intervention  of  the  videlicet  (o).    But 
.  ,         there  are  also  some  authorities,  though  less  numerous,  which  appear  to  im- 
Bumpsit.     peach  the  doctrine,  at  least  as  a  general  rule(p).     And  it  seems  not  to  apply 
3.  The     even  to  criminal  pleadings  (g).     It  is  true  that  the  videlicet  is  often  considered 
promise  or  jq  ^q  adopted  as  expressive  of  the  intention  of  the  pleader,  not  to  bind  him- 
self  to  a  positive  and  minute  proof  of  the  averment ;  but  still  it  seems  to  be 
a  harsh  construction  that  the  omission  of  the  phrase  shall  be  held  to  import 
that  he  restricts  himself  to  such  limited  proof,  in  cases  where  in  law  tbe  naU 
ter  does  not  of  itself^  and  if  averred  under  a  videlicet^  call  for  such  particular 
and  strict  evidence.     A  videlicet  will  not  avoid  a  variance  in  an  allegation  of 
material  matter,  neither  should  the  omission  of  it  create  the  necessity  of 
proving  precisely  as  stated  matter  which  would  not  otherwise  require  suck 
precise  proof. 

(o}  3T.   R.  63;  3   M.    &  S(  I.  173;    8  8  Seund.   391  c,  n.  b.,   fo  5ik  edit    6te6 

Moore,  1 14,  93  ;  8  Taunt.  107,  112  ;  3  Price,  East,  437. 

54  ;  8  B.  &  C.  2  ;  8  D.  &  R.  226,  S.  C. ;  l6  {q)  1  Lord  Raym.  149  ;  6  T.  R.  965;  3 

Fast,  416,  419;  I3£asr,  410;  Peake'^iEvid.  Id.  643;    I  Phil.   Erid.    4ih  eUil.  827,  9^6^ 

4th  ed.  217  ;  M'Clel.  •->77,  279.  note,  J.jJex,  ViUUcet ;  StHrkic'sar^d  Chitiy'i 

(p)  8  Campb.   307,  n.    And  see  T  Phil.  CrimiDat  Law  ;  an le,  34 8»  note  (A  • 
Evid.  4th  ed.  827,  828,  n.,  Index,  yiiUlicet; 


iraTersed  the  time,  although  e$s?ntial  to  the  merits  of  his  defence  ;  be  cannot  therefure  bo 
bound  by  it."  Per  Parkbr,  C.  J.,  Paine,  Ju  !ge,  &c.  v.  Pox,  16  Mhss.  Rci>.  ^Z^.  Bsi 
in  a  late  case  the  sAn^  judge  has  said,  in  reference  to  (his  tlictum,  **  that  it  was  undovbi- 
edly  a  miaytnka ;  it  is  only  wliere  tbe  allevaiion  so  expressed  is  inn mattriai,  and  oiigbt 
have  been  omilied,  that  it  shall  nut  be  traversed,  and  mny  be  omilied  as  useless.**  Hat- 
tings  V.  Lovering,  2  Pick.  Rep.  223.  See  what  is  snid  as  to  the  decision  in  Paine  v.  Fox, 
by  Savagk,  C.  J.,  7  Cow.  Rep.  44.  } 

(630)  As  the  cases  r.n  the  subject  of  variance  are  very  nnmerous,  il  may  not  be  Impro- 
per to  collect  a  few  additional  ones,  whHhout,  however,  staling  tbe  point  decided  in  eucb, 
and  arrange  theni  under  distinct  heads  in  order  thai  all  wittch  rekile  to  any  particaUr 
branch  of  the  subject  may  hz  presented  to  the  reader  at  one  view. 

I.  Variance  in  proof  of  record.  Rodman  v.  Porman,  8  Johns.  Rep.  26,  Page  9.  Woedi, 
9  Johns.  Rep.  82.     Brooks  v.    Remiss,  8  Johns.  Rep.  455. 

8.  Of  wrtisy  executions  &c.  Green  v.  Rennelt,  I  Term  Rep.  6'>6.  Bissell  v.  Kip,  6  Johns. 
Rep.  89.    Byne  t>.  Moore,  6  Taunt.  187.    Beers  v,  Botsfofd,  3  Day,  I5S. 

5.  Proceedings  in  Chancery.     Thompson  v.  Jamesim,  1  Craneh,  2S3. 

4.  Grants,  leases,  bonds,  end  other  instruments  und^r  seal.  Tempany  v.  Burnoud,  4 
Campb.  80.  Middleton  9.  Sandford,  Id.  34.  Phillips  v.  Rose,  8  Johns.  Rep.  392.  Frank- 
lin ».  Talmadge,  5  Johns.  Rep.  84.  Gordon  r.  Brown's  Ex*r,  3  Hen.  &  Man.  819.  Ad- 
ams r.  Spear,  1  Hayw.  215.  State  ».  Street,  Taylor,  188.  Evans  ».  Smith,  I  Wsfb. 
172.  M»Wiliiams  ».  Willis,  Id.  199.  Drummond  v.  Crutcher,  8  Wash.  818.  Jajnesr. 
WaVuih.  8  Johns.  Rep.  410. 

6.  Policy  of  Insurance.     Cohen  v.  Hannam,  5  Taunt,  lOl. 

6,  Bills  of  Exchnnge  and  Promissory  N<ies.  Roche  e.  Compbell,  3  Campb.  247.  Hodge 
r.  Fillis,  Id.  463.  Pense  v.  Morgan,  7  Johns.  Rep.  468.  Wilmot  r.  Monaon,  4  Day,  114. 
Saxion  ».  Johftslon,  10  Johns.  Rep.  418*  Wood  «.  Bulklcy,  13  Johns.  Rep.  486.  Sbeehy 
V.  Mandeville,  7  Craneh,  208. 

7.  Other  simple  contracts.  Crawford  ».  Morrell,  8  Johns.  Rep.  2513.  Smith  v.  Barker,  3 
Day,  312.  Harrington  s.  Macmorris,  5  Taunt.  228.  Baylies  ».  Fettypliice,  7  Mass.  R«p. 
326.  Drake  v,  Watson,  4  Day,  87.  Burnbam  ».  Webster,  5  Mass.  Rep.  870.  Alexan- 
der V.  Harris,  4  C ranch.  299. 

a  In  name  of  corporation.  The  People  s.  Runkel,  9  Johns.  Rep.  47.  Gilbert ».  Nan. 
tucket  Bank,  5  Mass.  Rep.  98.  Medway  Cotton  Manufactory  t>.  Adams,  10  Mass.  Rcpw 
360. 

9.  In  name  of  place.    Phillips'  £v.  165,  166. 

10.  Other  cases  of  variance.  Lewis  v.  Few,  5  Johns.  Rep.  1.  Southwick  r.  Stevens,  10 
Johns,  Rep.  443.     De  Forrest  ».  Braincrd,  2  Day,  528. 
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OiM  of  the  most  important  ofiects  of  the  new  rules  of  pleading  is,  that  un-     it   its 

lens  there  be  a  plea  upon  the  record  denying  the  contract  as  alleged,  it  need  ^^'^"»  ^^ 

not   be  proved ;  and  in  actions  on  bills  and  notes,  those  rules  exclude  the  Sthly.  Th« 

gtueral  issut  oon-assumpait,  and  require  some  special  or  particular  denial;  ^^".^®  °^ 

as  that  the  bill  or  nute  was  not  made,  not  indorsed,  or  not  accepted,  &c.  (r) ;     .  , 

mnd  ID  other  respects  those  rules  very  much  limit  the  ri»k  of  variance.     So,    sumpsit.. 

if  the  defendant  pay  money  into  Court  under  a  plea  of  tender,  he  cannot  after-     3.  The 

wards  avail  of  a  variance  in  the  statement  of  the  contract  (a),  promise  or 

contract 
Moreover  by  the  9  Geo.  4,  c,  15  (/),  intituled,  ^  An  act  to  prevent  a  failure  ^ 

of  justice  by  reason  of  variances  between  records  and  writings^  produced  in  etatement 

evidence  in  support  thereof;"  after  reciting  that  great  expense  is  often  incur-  ^^^^^  con- 

vedt  &nd  delay  or  failure  of  justice  takes  place  at  trials,  by  reason  of  variances  denied  by 

between  writings  produced  in  evidence  and  the  recital  or  setting  forth  thereof  ^^^  P'ea,  it 

upon  the  record  on  which  the  trial  is  had  in  matters  not  material  to  the  merits  materiHl 

0f  the  easet  and  such  record  cannot  now  in  any  case  be  amended  at  the  trial,  f "^  ^'il  be 

aad  io  some  cases  cannot  be  amended  at  any  time  ;  for  remedy  thereof  it  is  admj^ed 

enacted,  ^*  that  it  shall  be  lawful  for  every  Court  of  record  holding  plea  in  civil 

actions,  any  judge  sitting  at  nisi  prius,   and  any  Court  of  oyer  and  terminer  ment  of  r«. 

and  general  gaol  delivery  in   England,  Wales,  the  town  of  Berwick-upon-  ^ance  in 

Tweed,  and  Ireland,  if  such  Court  or  judge  shall  see  fit  to  do  so,  to  cause  the  ^ritteii  in- 

record  on  which  any  trial  may  be  pending  before  any  such  judge  or  Court,  in  struments, 

any  civil  action,  or  in  any  indictment  or  information  for  any  misdemeanor,  un^er  9  o! 

when  any  variance  shaU  appear  between  any  matter  in  tcriting  or  in  print  4,  c  15. 

produced  in  evidence,  and  the  recital  or  setting  forth  thereon  *upon  the  record  [  ^349  ] 

wbereoo  the  trial  is  pending,  to  be  forthwith  amended  in  such  particular  by  some 

oiEcer  of  the  Court  on  payment  of  such  costs  (if  any)  to  the  other  party,  as  such 

judge  or  Court  shall  think  reasonable,  and  thereupon  the  trial  shall  proceed  as 

t£  DO  such  variance  had  appeared  ;  and  in  case  such  trial  shall  be  had  at  nisi 

|>rias,  the  order  for  the  amendment  shall  be  indorsed  on  the  postea  and  re- 

tamed  together  with  the  record ;  and  thereupon  the  papers,  rolls,  and  other 

rscordftof  the  Court  from  which  snch  record  issued  shall  be  amended  accor« 

dingly.^ 

Upon  this  statute,  in  an  undefended  action  upon  a  bill  of  exchange,  the 

plaiatiflT  was  allowed  to  amend  at  the  trial,  without  the  payment  of  any  costs,  a 

mistake  in  stating  the  dale  of  a  bill  of  exchange  (u) ;  and  in  another  case, 

•  where  it  was  incorrectly  stated  in  assumpsit  for  not  indemnifying  the  plaintiff, 

Ihat  a  judgment  was  recovered  in  B.  R.,  whereas  it  was  recovered  in  C.  B., 

Lord  Tenierden,  C.  J.,  allowed  the  error  to  be  amended  at  the  trial  (u).     But 

it  is  reported  to  have  been  held  by  one  judge  that  the  statute  only  applies  to 

cases  where  some  particular  written  instrument  is  professed  to  be  set  out  or 

recited  in  the  pleading  {x) ;  and  therefore  where  a  common  avowry  in  replevin 

(r)  Reg.  Oen.  Hil.  T.  4  W.  4.— Plead-  (ar)  3  C.  &.  P.  694.    If  this  be  law  it 

wot  IV  Paaticulie  AcTioNf.    I.  AsBDMr-  would  be  judicious,  in  declaring  upon  a  writ* 

CIT.  ten  agreement,  to  profess  to  set  it  out,  as  by 

(«)  Bulwer  v.  Home,  4  Bar,  h  Adol.  135.  averring  that  "  by  a  certain  agreement  or 

(0  8m  S  Chit.  Col.  But.  736,  tit  I^isi  instrument  in  writing,  made  between,**  &c. 

PriQs,  it  was  agreed,  &c. '  rather  than  to  state  it  by 

(tt)  4  C.  Ik  ?•  S4.  showing  only  iu  substance  or  ei&et,  without 

[9)  1  M.  &  M.  359.  referring  to  it  as  a  written  instmrnent. 
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!▼•  ITS     mis-stated  the  terms  on  which  the  plaintiff  held  the  premises  by  demise,  ao 

L    *  amendment  at  the  trial  was  refused  (y). 

Sibly.  Th«       The  subsequent  act  3  &  4  W.  4,  c.  42,  sect.  23,  is  more  extensive,  and 

action.        authorizes  a  judge  pending  a  trial  to  amend  every  description  of  variance  when 

I  j^  f^g.    such  amendment  would  not  prejudice  either  party  in  the  jusl  conduci  of  his 

Bumpbit.      action  or  defence  on  the  merits.     And  provided  the  judges  respectively  will  tn 

3.  The     practice  carry  into  cfiect  the  powers  with  which  they  have  certainly  been  in- 

promisc  or  vested,  the  law  might  in  every  case  be  rescued  from  its  present  disgraced  state 

as  regards  the  effects  given  to  variances  on  trivial  points  ;  but  at  present  the 

instances  of  permitting  amendments  are  too  limited,  and  at  ali  events,  as  re* 

gards  the  duties  of  a  pleader,  he  is  not  relieved  from  the  task  of  exerting  the 

utmost  care  to  avoid  a  variance,  whicli  at  least  occasions  considerable  risk  and 

great  expense  (z). 

4tbly.  The  4thly.  An  Averment  signifies  a  positive  statement  of  facts  in  opposition  to 
necessary  argument  or  inference  (a)  ;  and  when  the  obligation  on  the  defendant  to  per- 
in  aasump-  ^orm  his  contract  depended  on  any  event  which  would  not  otherwise  appear 
•i^'  from  the  declaration  to  have  occurred,  it  is  obvious  that  an  averment  of  such 

event  is  essential  to  a  logical  statement  of  the  cause  of  action,  and  should  pre- 
cede the  statement  of  the  defendant's  breach.  Such  averments  in  a  special  ac- 
tion of  assumpsit  usually  are,  1st,  Of  the  performance  or  excuse  for  non-per- 
formance of  a  condition  precedent,  or  of  the  happening  of  some  event  essential 
to  the  cause  of  action  ;  2dly,  That  the  defendant  had  notice  of  such  perform- 
ance or  of  such  event ;  and  3d]y,  That  he  was  requested  to  perform  his  con« 
tract  (6), 

let.  Of        When  the   consideration  of  the  defendant's  contract  was   executed  (c),  or 

of  p'ain'     P^^^  °^  ^^^  ^^^^  ^^  making  the  contract,  and  his  performance  was  not  to  de- 

Hff^tper^    pend  on  any  subsequent  event,  or  other  circumstance  essential  to  the  action, 

ofhiscwrL  ^^  declaration  should  proceed  at  once  from  the  statement  of  the  contract  to 

the  breach,  without  any  intermediate  averments,  as  in  a  count  on  an  ind4bitatus 

assumpsit^  &c.     But  when  the  consideration  of  the  defendant's  contract  was 

execufort/ (J),  or  his  performance   was  to  depend  on   some  act    to  be  done  or 

[  *352  ]  forborne  *by  the  plaintiff,  or  on  some  other  event,  the  plaintiff  must  aver  the 

fulfilment  of  such  condition  precedent,  whether  it  were  in  the  affirmative  or 

negative,  or  to  be  performed  or  observed  by  him  or  by  the  defendant,  or  by 

(y)  3  C.  &  P.  594 ;  Reeves  e.  Scott,  21st  of  care   in  drawing  pleadings,  and  he  was 

Feb,  1829,  at  Guildhall,  per  hord  Tenter-  rot  bound  lo  permit  amendments  ;  that  the 

den.     **  It  is  not  to   be  taken  that  a  judge  is  act  was  mennt  only  to  nid   cUricai  mistakes. 

bound  to  permit  an  amendment.     It  is  dib-  and  not  such  as  any  man  %%l)o  could   read 

cretionary,  and  if  a  parly  has  unr.ecessariiy  would  avoid   making;    plaintiff  obtained  a 

stated   irrelevant  matter  in  which  there  is  n  verdict  on  the  account  stated.      Can)]«bell 

variance,  he  is  not  bound  to  amend."     So  in  and  Broderick   for  pJuiniiflTj    Denmou  and 

Jelfr.  Oriel,  against  drawer  of  bill.  Guild-  Richards  for  defend:int. 

hall,  20th  October,  1829,  cor.  Lord  Tenter-  (z)  See  in  general  the  author's  obscrva- 

den,  where  the  declaration  stated  a  special  ac-  tion  on  the  Practice  respecting  Amendments 

ceptance  at  A.  or  at  B.,  but  the  bill  produced  of  Variances  Pending  a  Trial,  &c. 

appeared  to  be  only  accepted  at  A.,  and  the  (n)  Cow  p.  6S3,  684  ;  Bac.  Ab.  Pleas,  B. 

words  "at  B."  were  written    on  the  bill,  (6;  See  Com.  Dig.  Pleader,  C  50,  &c  J 

merely  as  the  address  of  the  drawer,  which  Bac.  Ab.  Pleas  ;   1  Sjaund.  235,  n.  8, 

the  pleader  or  attorney  mistook  for  part  of  (c)  Jinte^  323. 

the  acceptance.  Lord   Tenterden  refused  to  {d)  Jinte,  324. 
Ii^end,  saying  it  would  only  encourage  want 
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mnj  other  person,  or  must  show  some  excuse  for  the  non-performance  ((i)(631)«     rr*  its 
And  in  the  case  of  reciprocal  covenants,  constituting  mutucU  conditions  to  be  ^^^"*    ^ 
performed  at  the  same  time^  the  plaintiff  must  aver  performance  or  a  readiness  Sthly.  The 
to  perform  his  part  of  the   contract  (e).     Thus,  in  declaring  on  a  promise  to  ^}j^^ 
pay  a  sum  of  money  in  consideration  that  the  plaintiff  would  execute  a  release,    ^  . 
the  declaration  must  aver  that  such  release  was  executed  or  tendered  and  sumpsit. 
refused  (/)(632).     So,  on  a  promise  to  pay  money  in  consideration  of  forbear-    4.  Of  a- 
ftnce  by  the  plaintiff,  the  declaration  must  aver  such  forbearance  (g) ;  and  in  ^^■'""f  i*^* 
actions  for  not  delivering  goods  sold,  the  plaintiff  must  in  general  aver  a  readi- 
ness on  his  part  to  pay  the  price,  &c.  (^)(633).     But  upon  a  lessor's  cove- 
nant that  lessee  paying  the  rent  at  the  appointed  time  should  quietly  enjoy,  it 
was  held  that  the  lessee  might  sue  for  a  disturbance  in  possession,  although 
he  had  not  duly  paid  his  rent  (t).     A  perusal  of  the  forms  of  the  special 
counts  in  assumpsit,  which  are  given  in  the  second  volume,  will  further  illus- 
trate this  rule.     But  where  an  estate  or  interest  passed  or  vested  immediately 
in  the  plaintiff,  and  was  to  be  defeated  by  a  condition  subsequent,  or  matter  ex 
post  facto,  whether  in  the  afRrmative  or  negative,  or  to  be  performed  by  the 
plaintiflT  or   defendant,  or  by  any  other  person,  performance  of  that  matter 
need  not  be  averred  (k)\  as  if  a  grant  of  an  annuity  were  till  the  plaintiff 
should  be  advanced  to  a  benefice,  he  need  not  say  that  he  is  not  yet  advan- 
ced (/). 

As  observed  by  Lord  Mansfield,  in  delivering  his  judgment  in  Kingston  v. 
Pruton  (m),  '*  there  are  three  kinds  of  covenants  :  1st,  such  as  are  called 
mutual  and  independent,  where  either  party  may  recover  damages  from  the 
other /or  the  injury  he  may  have  received  by  a  breach  of  the  covenants  in  his 
fiivor,  and  where  it  is  no  excuse  for  the  defendant  to  ^allege  a  breach  of  the  [  *Z^  ] 
covenants  on  the  part  of  the  plaintiff.     2dly,  There  are  covenants  which  are 
conditions  dependent  on  each  other ;  in  which  the  performance  of  one  depends 
on  the  prior  performance  of  the  other,  and  therefore  till  this    prior  condition 
be  performed  the  other  party  is  not  liable  to  an  action  on  his  covenant.     3dly, 
There  is  also  a  third  sort  of  covenants,  which  arc  mutual  conditions  to  be  per- 
formed at  the  same  time ;  and  in  these,  if  one  party  was  ready,  and  offered  to 

(d)  Ugbtrcd^s  ease,  7  Co.   10  a ;    Com.  (t)  Diwson  v.  Dyer,  5  Bar.  &  Adol.  584. 

Dig.  Pleader,  C.  51,  52;   Dougl.  6S6  j   1  T.  (k)  7  Co.  10  a;  Willes,  U.S,   146 

R.  638.  (/)   Id,  ;  Plowd.  Com.  23  b,  30  a.  32  b  ;   1 

(f)  id.;   1  East,  203  ;  ante,  196.  T.  R.  645,  646  ;  2  Hen.  Bla.  579. 

(/)  2  Burr.  «99 ;  8   East,   437;     13  Id,  {m)  Cited  Doiipl.  690,  691  ;  and  see  the 

117  ;  2  Saund.  lOS,  note  3.  nolc  in  Willes,  157,  n.  a  ;    t   Snund.  320,   n. 

(^)  Com.  Dig.  Pleader,  C.  52 ;    po*«,  vol.  4  ;  2  7rf.  108,  n.  \  352,  n.  I  ;  Plati  on  Gov, 

ii.  152,  163.  70  ;    I  East,  203;  Com.  Dig.  Pleader,  C.  60 

(ik)   I  East,  203  ;  po«(,  vol.    ii.     An   offer,  to  C.    69,   as  to  conditions   precedent  and 

need  not  be  alleged,  when,   I    Mnrsh.  41 2  ;  averments  of  performance  in  general. 
7  Tauot.  314  ;  2  Saund.  352,  notes. 

« 

■  ■■■■!  ■■,■  ,, 

(630  {  Hilt  V.  Campbell,  6  Greenl.  Rep.  1  M.  J  Vide  Dodge  r.  Coddington,  3  Johns. 
Re|i.  146.  Jennings  V.  Camp,  13  Johns.  Rep.  91.  M'Millan  v.  Vandeslip,  12  Johns. 
Rep.  165.  Faxon  v.  Mansfield  and  Holbrook,  2  Mass.  Rep.  147.  Ferris  o.  Purdy  and 
Whitney.  10  Johns.  Rep.  359.  Wright  v.  Tuitle,  4  Day,  322.  Wilt  and  Green  v.  Og- 
den,  13  Johns,  liep.  57.     Thorpe  v.  White  »nd  others,  13  Johns.  Rep.  53. 

(632)  Parker  v.  Parmele,  20  Johns.  Rtp.  130,  and  the  cases  there  cited.  Vide  Smith  et 
«L,  V.  Woodhouso,  2  New  Rep.  233.  Miller  v.  Drake,  1  Caines'  Rep.  45.  Green  o.  Rey- 
nolds, 3  Johns.  Rep.  207. 

(633)  Vtd«  Porter  v.  Rose,  12  Johns.  Rep.  209.    West  v.  Emmons,  5  Johns.  Rep.  179. 


3GS  OF   THE   DECLARATION. 

IT.  ITS     perform  his  part*  and  the  other  neglected  or  refused  to  perA>rm  his,  he  wh9 
^'^**       was  ready  and  offered  has  fuliilled  his  engagement,  and  ntay  maintaia  an 

fiihljr.The  action  for  the  default  of  the  other,  though  it  is  not  certain  that  either  is  obliged 

act^onr       ^^  ^^  ^^®  ^^^^  ^^^'     ^^^  dependence  or  iodopendence  of  covenants  is  to  be 
1.  Tn  as-    ^^^^^^^^  ^^^^  ^^®  evident  sense  and  meaning  of  the  parties,  and  hovever 

•umpsiu      transposed  they  may  be  in  the  deed,  their  precedency  must  depend  on  the  order 
4.  or  a-   ^  ^^^  ^^  which  the  intent  of  the  transaction  requires  their  performance.    lo 

▼emeius  the  case  before  the  Court  it  would  be  the  greatest  injustice  if  the  plaialiff 
should  prevail :  the  essence  of  the  agreement  was,  that  the  defendant  should 
not  trust  to  the  personal  security  of  the  plaintiflT,  but  before  he  delivered  up 
his  stock  and  business  should  have  good  security  for  the  payment  of  the 
money ;  the  giving  such  security  therefore  must  necessarily  be  a  conditioa 
precedent."  (634) 

There  are  no  precise  technical  words  in  a  deed  or  other  contract  to  make  a 
stipulation  a  condition  precedent  or  subsequent ;  neither  does  it  depend  on  the 
circumstance  whether  the  clause  is  placed  prior  or  posterior  in  the  deed,  so 
that  it  operates  as  a  proviso  or  covenant ;  for  the  same  words  have  been  con- 
stnied  to  operate  as  either  the  one  or  the  other,  according  to  the  nature  of  the 
transaction  (n)(63d).  The  contradiction  in  the  determinations  has  arisen  not 
from  a  denial,  but  from  a  misapplication  of  this  principle  in  the  particular  in- 
stance (o). 

The  words  by  which  conditions  precedent  are  usually  created  are,  ybr(p); 

r  «354  1  in  consideration  of  (9) ;  provided^  &c.  (r) ;  ^cloing*,  &c. ;  performing^  &c  (») ; 
upon  condition^  &c.  {t);  having  so  done^  &c.  (u) ;  ita  quod  (x) ;  proinde(y) ; 
&c.  In  general,  if  ihe  agreement  be  that  one  party  shall  do  an  act,  and  that 
for  ihe  doing  thereof  the  other  shall  pay  a  sum  of  money,  the  doing  of  As 
act  is  a  condition  precedent  to  the  payment,  and  the  party  who  is  to  pay  shall 
not  be  compelled  to  part  with  his  money  till  the  thing  be  performed  (636).  If 
there  be  a  condition  precedent,  however  improbable  the  thing  may  be,  it  must 
be  complied  with,  or  the  right  which  was  to  attach  on  its  being  performed  does 
not  vest  (z) ;  as  if  the  condition  be  that  A.  shall  enfeoff  B.,  and  A.  do  all  in 
his  power  to  perform  the  condition,  and  B.  will  not  receive  1i\^ery  of  seisin,  it 
is  clear  that  the  right  which  was  to  depend  on  the  performanc  e  of  that  condi- 
tion did  not  arise ;  and  if  a  person  undertake  for  the  act  of  a  stranger,  die 

(fi)  Per  Ashurst,  J.,  I  T.  R.  S45 ;  6  Id,        (r)  3  Campb.  3S5  ;  Willcs,  498. 
570,  66S ;  7  Id,  130 ;  f  latt  on  Gov.  72,  &c.         («)  2  Bla  Rep.  1313,  13M  ;  Willes,  496, 

79.  158,  &c. ;  but  see  5  B.  &  Adol.  584. 

(0)  1  Saand.  320  a  ;  Willen,  157,  n.  a.  (0  Co.  Lit.  202  b  ;  Willes,  153. 

( p)  Doug.  638 ;  1  Sauud.  320,   note  4 ;         (u)  3  M.  &  Sel.  409. 
Willes,  157,  note  a  ;  Tidd,  9th  cdiu  437  ;   I         (x)  2  Lord  Raym.  766. 

Stra.   569;  1   VenU   177,   218;    2  Saund.  •    {y)  Doug!.  6S8;  Willes,    149;    Piatt  on 

350,  S.  C.  Cov.  72. 

iq)  I   Lord  Raym.  665;    2  Id,  766;  1         (z)  6  T.  R.  710,722;    see  8  /i373j  I 

Wits.  A8;  Willes,  157.  Saund.  320  d. 

(634)  Ackley  e.  Elwell,  5  Halst.  Rep.  304.  Bank  of  Columbia  «.  Hagoer,  1  Patart* 
8.  C.  Rep.  464. 

(635)  Powers  o.  Ware,  8  Pick.  Rep.  456,  per  Putnam,  9.  Vide  Barnes  o.  Madan,  S 
Johns.  Rep.  148.  Cunningham  and  another  «.  Morrell,  10  Johns.  Rep.  205.  Smith  st 
Al.  9.  Woodhoose,  2  New  Kep.  240. 

(636)  Vide  Dodge  «.  Coddington,  3  Johns.  Rep.  146.  Cunningham  v.  Morrell,  10 
Johns.  Rep.  203.  Oreen  v.  Reynolds,  2  Johns.  Rep.  207.  Jones  v,  Gardner  10  Jobnst 
Bep.  266. 
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eased  are  uniform  to  show  that  such  act  must  he  perfonned  (a) .     And  on        !▼• 
tfos  principle,  where  by  the  proposals  of  the  Phoenix  Insurance  Company  '^'jf^ef^'' 

against  fire,  it  was  stipulated  that  persons  insured  should,  in  case  of  loss  hj       

lire,  procure  a  certificate  of  the  minister,  &c.  of  the  parish,  importing  that  g^^^'^^f  * 
they  knew  the  character  of  the  assured,  and  believed  that  he  had  really  sus-  actioD. 
tained  the  Iohs  without  fraud,  it  was  held  that  the  procuring  of  such  a  certifi-     l.  in  as- 
cate  was  a  condition  precedent  to  the  right  of  the  assured  to  recover,  and  that  ^ui^P"^ 
although  it  was  found  by  verdict  that  the  minister,  &c.  wrongfiilly  refused  to    ^*  ^^  ^' 
■ign  die  certificate,  yet  as  it  was  not  averred  in  the  declaration  that  the  cer-  therein. 
tificate  was  actually  obtained,  the  judgment  was  arrested  (6). 

Some  rules  have  been  collected,  by  which  to  discover  the  intention  of  the 
parties  and  to  ascertain  when  performance  or  excuse  of  performance  by  the 
plaintiff  is  necessary  to  be  averred  in  the  declaration  (c).     Ftrsf,  Where  a 
day  was  appointed  for  payment  by  th^*  defendant  of  money  or  part  of  it,  or  for 
his  doing  any  other  act,  and  such  day  was  to  happen  before  the  thing  which 
was  the  consideration  of  the  defendant's  ^contract  was  to  be  performed,  an    [  *355  J 
action  may  be  brought  for  the  money,  or  for  not  doing  such  other  act,  before 
performance  by  the  plaintiff  (637) ;  for  it  appears  that  the  defendant  relied 
upon  the  mere  mgreement  to  do  the  act,  and  upon  his  remedy  if  not  per- 
formed, and  did  not  intend  to  make  the  plaintiff's  performance  (638)  a  condi- 
tion precedent  (d).     And  so  it  is  where  no  time  is  fixed  for  the  performance  of 
that  which  is  the  consideration  of  the  money  or  other  act  (e).     2dly,  But  when 
a  day  was    appointed  for  the  performance  of  the  defendant's  contract,  and 
euchday  was  to  happen  ajler  the  time  when  the  consideration  of  the  defend- 
ant's contract  was  to  be  performed,  in  such  case  in  general  no  action  can  be 
supported  until  the  plaintiff  has  performed  his  act,  and  such  performance  must 

(a)  Per  Lord  Kenyon,  C.  J.,  and  Law-  construction  in  Allen  o.  Cameron,  I  Cron. 

rcoce.  J.,  6  T.  R.  719,  722.  &  M.  833. 

{b)  6  T.  R.7I0.  {d)  See  the  cases  referred  to  in  1  Suiind. 

(e)  1  Saund.  320,  note  4  ;  Tidd,  9ih  edit.  3S0,  a,  note  4  ;    1  Wils.  88;  2  New   R€|». 

437,   438.     Distinciion  bet%vecn  a  covenant  433;  Piatt  on  Gov.  95. 
and   a   condition,  Piatt,  70,  &c. ;    and  see        («)   1  Saund.  320  a. 


(637)  i  See  Robb  t>.  Montgomery,  20  Johns.  Rep.  15.  Couch  v.  Ingersoll,  2  Pick.  Rep. 
292.  (  Vide  Cunningham  9.  Moirell,  10  Juhns.  Rep.  204.  Barruso  v.  Madan,  2  Johns. 
Rep  145.  2  Hen.  Black.  Rep.  392.  In  Terry  ».  Dunize,  2  Hen.  Black.  Rep.  389,  it  was 
held  that  if  A,  «^ree  to  finish  a  piece  of  work  for  B.  by  a  certain  day,  part  of  which  is  to 
be  paid  by  insialmtuls,  as  the  work  progressed,  and  the  residue  on  the  completion  of  it, 
A.  may  maintain  an  action  for  the  entire  consideration  without  averring  performance  ; 
and  this  rtile  wfts  adopted  by  the  Fuprcme  Court  of  the  State  of  New  York  in  Seera  v» 
Fowler,  2  Johns.  Rep.  272.  Havens  v.  Bush,  Id.  387.  Wilcox  v.  Ten  Eyck,  6  Johns. 
Rep.  78.  But  these  ciscs  were  overruled  in  Cunningham  r.  Worrell,  10  Johns.  Rep.  205, 
where  the  agreement  being  to  pay  the  plniniifT  a  certain  sum  for  completing  the  whole  of 
the  work,  to  be  paid  in  instalments  as  the  work  progressed,  it  was  held  that  if  the  plain- 
tiff went  for  the  whole  of  the  consideration  money,  he  must  aver  performance  of  the  whole 
work,  oV  if  for  a  ratable  part  of  tlie  money,  he  must  show  a  ratable  performance.  Cases 
of  this  kind  are  clearly  distinguishable  from  those  in  which  the  day  of  payment  was  fixed 
hifcre  the  performance  of  the  consideration  on  the  pari  of  the  defendant ;  for  here  either 
the  whole  or  some  part  of  the  woik  was  to  be  done,  before  the  whole  or  any  part  of  the 
price  of  the  sum  could  be  demanded.  And  if,  as  in  Wilcox  v.  Ten  Eyck,  ub,  tup.  part  is 
to  be  paid  at  specified  timttf  and  the  residue  on  the  delivery  of  the  deed,  or  other  act  to  be 
performed  by  ibe  defendant,  and  the  covenants,  as  regards  the  prior  payments,  are  un- 
doubtedly independent,  yet  it  does  not  therefore  follow  that  the  covenant  for  paying  the 
residue  must  also  be  independent.     Gould  v.  Banks  et  al.,  8  Wend.  R.  562. 

(638)  Vide   Smith   et  al.  v.  Woodhouse,  2  New  Rep.  233.     Vide  Close  ».  Miller,  10 
Johns.  Rep.  90.     Jones  v.  Gardner,  10  Johns.  266. 


S&6  OF   THE   DSCLARaTION. 

IT.        be  averred  (/)•     3dly,  That  where  the  plaintiflT's  covenant  or  stipulation  con« 

ITS  PARTS 

Ilq,     '  stituted  only  a  part  of  the  consideration,  of  the  defendant's  contract,  and  the 

defendant  has  actually  received  a  partial  benef)t«  and  the  breach  on  the  part 

cause  of  ^  ^^  ^^^  plaintifT  might  be  compensated  in  damages,  an  action  may  be  supported 
action.        against  the  defendant,  without  averring  performance  by  the  plaintiff  (^) (639)  ; 
1.  In  as-    for  where  a  party  has  received  a  part  of  the  consideration  for  his  agreement,  it 
suRipsi .      ^ouy  l)e  unjust  that  because  he  has  not  had  the  whole,  he  should  enjoy  that 
vermenia^'  part  without  paying  or  doing  any  thing  for  it,  and  therefore  the  law  obliges  him 
Uierein.       to  perform  the  agreement  on  his  part,  and  leaves  him  to  his  remedy  to  recover 
any  damage  he  may  have  sustained  in  not  having  received  the  whole  consider- 
ation (A).     In  these  cases,  however,  it  seems  necessary  to  aver  in  the  dec1a« 
ration  performance  of  at  least  a  part  of  that  which  the  plaintiff  covenanted 
to  be,  or  to  show  that  the  defendant  has  oihericise  received  a  partial  benefit  (i )• 
4thly,  But  where  the  mutual  covenants  constitute  the  uhole  consideration  on 
[*356  ]    hoth  sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other,  *and 
the  plaintiff  must  aver  performance  ou  bis  part  (j)(640).     Stbly,  Where  two 
acts  are  to  be  done  at  the  same  time,  as  where  A.  covenants  or  agrees  to  con- 
vey an  estate,  or  to  deliver  goods  to  B.  on  a  named  day,  or  generally,  and  in 
consideration  (hereof  B.  covenants  to  pay  A-  a  sum  of  money  on  the  aamt 
dayf  or  generally ;  neither  can  maintain  an  action  without  showing  perfor- 
mance of,  or  an  offer  to  perform,  or  at  least  a  readine^ss  to  perform  his  part  (641 ), 
though  it  is  not  certain  which  of  them  was  obliged  to  do  the  first  act  (642) ;  and 
this  rule  particularly  applies  to  contracts  of  sale  {k).     It  is  to  be  observed  that 
several  modern  cases  before  the  recent  pleading  rules,  show  that  under  the  general 

(J)  Id.  320  b  J    and  id,  note  a,  5ih  ed, ;  Moore,  030,  S.  C-  ;  Piatt  on  Cov.  90. 

R  Knst,  473  ;  2  B.  &  Aid.  17  ;  Piatt  on  Cov.  (h)  See  noie  Kg),  ante. 

S^,     Theie  are  instances  in  which  the  pUin-  (i)   I  Sound.  o20  c,  d  ;  10  East,  295;  6 

tiff  h&v'infi partly  performed   work,  &c.  may  Mutirc,  114. 

recover  prof  an  <o,  ihe  defendant  receiving  ihe  (j)   I  Sbund.  320,  note  4  ;  Plate  on  Gov. 

b'^nefit  of  such  pari;  see  post  as  to  the  com-  80. 

mon  counts  for  work  and  labor.  {k)   1   Snund.   320  d,   note  4 ;  2  Id,  362, 

(g)  1   Sound.  320   b;     Boon  v.  Eyre,    I  note  3  j  and    10?^,  note  3  ;    1  Ensi,  20S ;   Q 

Hen.  Bin.  273,  is  a  leading  cane;  and  see  6  T.  R.  3u6 ;  7  1'.   K.  130;  7  Taunt.  314  ; 

T.  R.  572  ;    10  East,  21^5,  555,  563  ;   12  Id.  1  Moore,  56,  S.  C. ;  8  Taunt.  62;   1  Moore, 

3S9;  3  M.  &  Se».  308;  8  Taunt.  576;  2  498,  S.  C. 

(639)  Ace.  Bennei  v.  Executors  of  Pixley,  7  Johns.  Rep.  249.  Obermeyer  ».  Nichols,  6 
Binn.  159.  In  the  last  cited  case  the  jury  were  allowed  to  deduct  from  the  sum  covenani* 
ed  to  be  paid  by  the  defendant  to  the  plaintifT,  an  equivalent  f(»r  the  injury  sustained,  by 
tlie  latter  not  performing  the  covenants  on  h:s  part.     See  4  Leigh  R.  21. 

(640)  Vide  Burruso  v.  Madan,  2  Johns.  Rep.  145.  Where  there  are  muf uoi  cov^nanls, 
and  the  defendants  have  received  the  principal  part  of  the  consideration  for  the  engage- 
ments on  his  port,  the  covenants  of  the  parties  will  be  construed  to  be  independent,  and 
the  plaintiff  may  maintain  an  uc<ion  for  the  bieach  of  the  defendant's  covenants,  although 
he  has  failed  in  performing  in  part  on  his  side.  Tompkius  9.  Elliot,  3  Wend.  R.  496. 
The  case  of  Dakin  v.  Williams,  1 1  Wend.  R.  70,  recognizes  the  doctrine  laid  down  in  the 
text.  J 

(641)  See  Dana  v.  King,  2  Pick.  R.  156.     Where  a  vendor  agreed   to   sell  100  tons  of  4 
pressed  hay,  and  to  deliver  the  same  within  a  given  period,  for  which  the  vendee   was 

to  pay  at  an  agreed   price,  $100   in  advance  and    the  residue  when    the  whole  quantity 
should  be  delivered,  and  the  vendor  delivered  50  tons,  but  omitted  to  deliver   the  residue,  'i 

it  was   Ar/(i,  that  the  vendor   could   not   recover  for  the  portion   delivered.     Champliu  «•  ■ 

Rowley,  13  Wend.  R.  258. 

(642)  Vide  Green  r.  Reynolds,  9  Johns.  Rep.  207.  Porter  v.  Rose,  12  Johns.  Rep. 
209.  So,  if  it  be  stated  that  the  defendant  gave  evidence  on  the  trial  of  a  cause,  that  is  a 
sufficient  averment  that  he  had  notice  of  the  penc'ency  of  the  suit.  Barney  ».  Dewey,  to 
Johns.  Rep.  294. 
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Ae  defendant  might  have  given  in  evidence  non-performance  of  a  cod-     !▼•  "» 
didoo  precedent  in  reduction  of  damages  (/).  ]_ 

In  point  of  form^  an  averment  may  be  in  any  words  amounting  to  an  express  Sthly.  The 
allegation  that  such  a  fact  or  facts  existed  (m)  ;  as,  '*  the  plaintiff  avers^^^  or  ^q^:^^^ 
••in  fact  saith^^  or  "  aitkough,'^^  or  *•  becavse,''^  or  *^with  this  that,^^  or  *•  6e-  j     j^   ^^ 
tn^/'  (n)  &c.     The  simple  and,  therefore,  best  mode  of  averment  is,  ^*  and  the  sumpsU. 
plaintiff  saith  that,  <5»c."  and  the  words,  "  avers^  5fc."  or  **  in  fact  saiih^^^  are    4.  Of  a- 
obviously  unnecessary.     Where  it  is  necessary  to  aver  the  life  of  a  person  in  ^""*^^' 
pleading,  it  is  of\en  sufficient  if  it  appear  by  implication  that  the  life  contin- 
ues (o)  ;  as  where  one  who  claims  under  a  rector  states  that  the  rector  was 
and  yet  is  seised,  this  is  a  sufficient  averment  of  his  life  ( p).     So  if  it  be  stated 
that  A.  was  seised  in  fee  and  died,  and  that  the  land  descended  to  B.  as  his 
son  and  heir,  this  is  a  sufficient  averment  that  A.  died  seised  {q).     It  is  not  un- 
usual in  declarations  on  mutual  promises,  and  in  covenant  between  landlord 
and  tenant,  to  aver  that  the  plaintiff  bath  performed  all  things  on  his  part  to 
be  performed,  but  this  is  unnecessary  (r) ;  though  it  may  afler  the  verdict  aid 
the  omission  of  an  averment  of  plaintiOf  s  performance  of  a  particular  act  («). 

Where  it  is  necessary  on  the  part  of  the  plaintiff  to  avfer  performance^  it 
must  be  shown  to  have  been  according  to  the  intent  of  the  contract,  for  it  is 
not  sufficient  to  pursue  the  words  if  the  intent  be  not  also  performed  ;  as  on 
a  promise  in  consideration  that  the  plaintiff  would  cause  A.  to  come  to  be 
bound  to  the  defendant  for  £20,  it   is  not  sufficient  to  aver  that  the  plaintiff* 
caused  A.  to  come  to  be  *bound,  but  it  ought  to  be  also  alleged  that  A.  was  [  *357  1 
bound  (/).     And  an  exact  performance  must  also  be  stated  ;  as  on  a  promise 
in  consideration  that  the  plaintiff  would  procure  the  loan  of  £20  for  one  year, 
it  ia  not  sufficient  to  allege  that  he  procured  part  at  one  time  and  part  at  an- 
other, for  he  ought  to  procure  the  whole  for  the  whole  year  (u).     And  per- 
formance ought  to  be  shown  with  such  certainty,  that  the  Court  may  judge 
whether  the  intent  of  the  covenant  has  been  duly  fulfilled,  as  in  consideration 
that  the  plaintiff  would  acquit  A.  of  a  debt,  it  is  not  sufficient  to  say  that  he 
acquitted  him  without  showing  how,  viz.  by  deed  {x).     Where  the  matter  to 
be  performed  is  a  condition  precedent,  the  performance  of  that  matter  must 
be  shown,  although  a  third  person  was  to  do  the  act,  and  he  unreasonably  re- 
fuse his  concurrence  :  and  a  substituted  performance  is  insufficient ;  as  where 
a  fire  policy  required  that  the  minister  and   churchwardens  should  certify  as  to 
ihe  plaintiff's  character,  &c.  it  was  held  that  such  certificate  by  those  persons 
was  indispensable  (y).     But  if  the  plaintiff  show  a  substantial  performance  of 
a  matter  of  a  general  nature,  it  is  frequently  sufficient  to  state  it  in  general 
terms,  without  alleging  particularly  how  he  performed ;  as  on  a  promise  to 

(I)  Allen  V.  Cameron,  1  Crom.  k  M.  836,  (p)  Id, ;   Dyer,  304  a ;    Sir  T.  Jonei^ 

d  eases  there  cited  ;  quceref  the  existence  227. 

or  extent  of  that  doctrine  since  the  recent  {q)  2  Saund.  61  g,  note  9. 

pleading  rales  as  to  the  practice  in  actions  (ri  1  Saund.  234  c,  note  6. 

fi»r  torts,  see  post.  (s)  Lutw.  253  ;  Sir  T.  Jones,  125 ;  Com. 

(m)  1   Saund.  117,  note  4;  Com.  Dig.  Dig.  Pleader,  C.  61. 

Pleader,  C.  77.    As  to  the  manner  of  mak-  (0  Com.  Dig.  Pleader,  C.  58 ;  Yelv.  90. 

ing  an  averment,  see  Cowp.  6d3,  684;   1  As  to  p/cu  of  performance,  see />o«f. 

Saand.  117,  note  4 ;  Willes,  134,  427.  (u)  Com.  Dig.  Pleader,  C.  59 ;  Yelv.  87. 

(n)  2Burr.834«  (op)  Cro.  Jac  503;    Com.  Dig.  Pleader, 

(o)    1   Baond.    235,  aote  S;    %  Id,  61,  C.  60;  Cro.  EHx.  914;  Sir  T.  Jones,  125, 

nots  9.  (y)  6  T.  R.  710 ;  mtie,  US. 
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4.  Of  a- 

Terments 
therein. 


^'       paj  so  much  as  the  plaintiflf  should  expend  for  the  officers  of  the  army  in  rach 

^^    '  a  suiti  an  averment  that  he  spent  so  much  is  sufficient,  without  showiag  for 

, — ",     what  officers  in  particular  (2:)(643).     And  there  are  some  instances  where  the 

cause  of     ^bing  agreed  to  he  done  by  the  plaintiff  having  been  substantially  performed, 

action.        though  not  in  the  exact  manner,  nor  with  all  the  minute  circumstances  men* 

1.   In  as-  tioned,  it  was  considered  as  a  sufficient  performance  (a) ;  as  where  the  eondi- 

BumpBi       ^£^Q  ^^^^  ^^  enfeoff,  a  conve3rance  by  lease  and  release  was  held  sufficient  (6) ; 

so  where  the  condition  was  to  deliver  the  will  of  the  testator,  and  the  plaintiff 

delivered  letters  testamentary  (c).     So,  in  a  declaration  on  a  contract  to  pay 

so  much  money,  if  the  plaintiff  would  marry  the   daughter  of  the  defendant  at 

his  request,  an  allegation  that  he  did  marry  her,  without  saying  at  the  defend- 

£  *368  ]  ant's  ^request,  is  sufficiently  certain  (d).     Where  the  condition  precedent  was 

in  the  disjunctive,  the  averment  of  performance  must  be  framed  accordingly, 

and  not  in  the  conjunctive  (e)(644).     Where  the  defendant's  agreement  was 

to  pay  £4b  if  the  plaintiff  would  make  "  a  set  of  sails  worth  jC45,"  the  Court 

held  that  an  averment  that  the  plaintiff  made  ^^  the  said"  saib   (not  showing 

their  value)  was  sufficient  on  demurrer  (/). 

In  averring  an  excuse  of  performance  by  the  plaintiff,  he  must  state  his 
readiness  to  perform  the  act,  and  the  particular  circumstances  which  consti- 
tute such  excuse  ;  and  therefore  where  the  declaration  stated  that  arbitrators 
ccuid  not  make  their  award,  without  showing  the  special  cause  which  prevented 
them,  it  was  h^ld  insufficient  (g). 

In  stating  an  excuse  for  non- performance  of  a  condition  precedent,  the 
plaintiff  must  in  general  show  that  the  defendant  either  prevented  (6^5)  the 
performance,  or  rendered  it  unnecessary  to  do  the  prior  act»  by  his  neglect,  or 
by  his  discharging  the  plaintiff  from  performance  [h).  The  performance  of 
a  condition  precedent  may  also  be  excused  by  the  absence  of  the  defendant,  if 
his  presence  were  necessary  for  the  plaintiff's  performance;  or  hyhia neglect 
to  do  the  first  act,  if  it  were  incumbent  on  him  to  peVform  it  (t ).    It  may  also 


(z)  Com.  Difc.  Pleader,  C.  61. 
(«)  6  T.  R.  7«9. 
lb)  Co.  Lit.  207  a. 

(c)  1  Rol.  Ab.  426,  pi.  4. 

(d)  Cro.  Car.  194. 
(0  1  Stra.  594. 


(/)  /rf.88. 

ig)  2  Saund.  129,  139. 

(h)  1  T.  R.  638;  Doug.  684,  687,688; 
Co.  Lit.  206  b  ;  5  Taunt.  SO ;  Sid.  70;  B 
East,  443 ;  oitle,  349, 362. 

(0  1  RoL  Abr.  457,  458  j  7  T,  R.  13. 


(643)  Tn  a  casa  in  Connecticut,  where  the  plaintiff  averred  generally  that  be  had  kept 
and  performed  all  the  coTenants  in  the  indenture  on  his  part  to  be  performed,  it  was  held 
not  only  snfficieot,  but  the  most  proper  form ;  and  that  the  distinction  was,  that  wbeia 
the  act  involTed  in  it  a  question  of  law,  viz.  whether  it  was  done  as  the  law  directed,  the 
iquo  modo  must  be  pointed  out ;  but  where  it  is  a  mere  matter  of  fact,  a  general  avermeot 
of  performnnce  is  the  most  proper.  Wright  v.  Tuttlc,  4  Day,  313.  It  is  not  always  suf- 
iicient  to  nver  performance  in  the  words  of  a  contract ;  the  intent  of  the  contract  must  be 
shown  to  have  been  performed.  The  legal  import  of  the  contrHCt  must  be  averred  to  hurt 
been  done  {  and  where  it  is  necessary,  on  the  part  of  the  platntiiT,  to  aver  performance,  it 
must  be  set  forth  with  such  certainty  as  to  enable  the  court  to  see  that  the  contract  haf 
been  fulfilled.     Thomas  v.  Van  Ness,  4  Wend.  R.  553. 

(644)  Where  several  things  are  to  be  done  by  the  plaintiff,  precedent  to  the  perform- 
ance of  the  defendant's  part  of  the  agreement,  it  is  necessary  for  the  plaintiff  to  aver  per- 
formance of  all  the  things  to  be  done  by  him  ;  but  if  the  performance  of  a  part  be  not 
averred,  and  it  appear  by  the  defendants  plea,  that  the  part  jn  question  was  performedi 
the  defect  in  the  declaration  is  cured.    Zerger  v.  Sailer,  6  Biril^  24. 

(645)  I  Newcomb  v.  Brackett,  16  Mass.  Rep.  161.  }  A  declaration  averring  that  the 
plaintiff  had  performed  as  nearly  os  it  waspotsibU  withont  adding  that  it  vaa  acteepted  u 
a  iUQ  pcrforoMDCty  would  bo  bad.    Stagg  v,  Munro^  8  Wend.  R.  399. 
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be  excused  in  some  cases  by  tbe  defendaDt's  not  giving  noUe*  to  the  plain-     >▼•  nB 
tiff  (ib).     We  fcave  seen  that  if  a  third  person  was  to  perform  the  condition,  it  ^^*^*>  ^' 
is  no  excuse  for  the  plaintiff  that  such  third  person  refused  to  do  the  act  (/).      Bihly.  The 

Where  the  respective  acts  to  be  done  by  the  plaintiff  and  defendant  were  ^cSoti 
mutual,  and  were  to  be  performed  at  the  9ame  Hme^  the  plaintiff  should  aver  his  |     j 
readiness  to  perform  his  part,  and  either  state  that  the  defendant  neglected  to  sompfiiL 
Bttend  when  necessary,  or  refused  to  perform  his  part,  or  discharged  the  plain-    4.  Of  a- 
tiff  from  his  performance  (m)(646).     Thus  where  the  defendant  stipulated  to  ^^raientt 
|>ay  a  sura  of  money  on  *the  plaintiff's  assigning  to  him  a  certain  equity  of  re-    r  ^oeo  i 
demption,  and  the  declaration  averred  that  the  plaintiff  was  ready  and  willing 
and  offered  to  assign,  and  tendered  a  draft  of  an  assignment  to  the  defendant  for 
his  approbation^  and  offered  to  execute   and  deliver  and  would  have  executed 
aad  delivered  such  assignment  to  the  defendant,  but  that  he  absolutely  dis- 
ehargtd  the  plaintiff  from  executing  the  same  or  any  assignment  whatever,  and 
liad  not  paid  the  money,  such  declaration  was,  on  demurrer,  held  sufficient  (n). 
So,  in  an  action  of  assumpsit  for  not  delivering  bonds  and  other  securities 
pursuant  to  an  agreement,  where  the  consideration  money  was  to  be  paid  on 
the  receipt  of  the  securities,  it  is  not  necessary  to  aver  an  actual  tender  of  ih% 
money ;    an  allegation  of  the  plaintiff's  readiness  to  pay  is  sufficient  (o).«    So, 
in  an  action  for  the  non-delivery  of  goods,  which  the  defendant  had  undertaken 
to  deliver  on  request  at  a  certain  price,  it  is  sufficient  for  the  plaintiff  in  his 
declaration,  without  alleging  an  actual  tender  of  the  price,  to  aver  such  request 
and  that  he  was  ready  and  willing  to  receive  the  goods,  and  to  pay  for  them 
according  to  the  terms  of  the  sale,  and  that  the  defendant  had  notice  of  such 
readiness,  but  refused  to  deliver  them  (p)  ;  or  if  the  defendant  did  not  attend 
at  die  appointed  place,  such  non-attendance  should  be  stated,  which  would 
render  an  averment  of  request  unnecessary  (q)  (647).     And  where  the  acts  to 
be  performed  by  each  party  are  mutual,  and   to  take  place  at  the  same  time, 
the  plaintiff,  it  appears,  should  not  only  aver  his  readiness  to  perform  his  act, 
bot  also  a  notice  of  his  readiness,  or  insert  some  other  allegation  to  dispense 
with  it ;  thus  in  an  action  against  a  woman  for  not  marrying  plaintiff  within  a 
reasonable  time,  an  averment  of  notice  of  readiness  to  mariy  should  be  stated. 
Chough  the  omission  would  suffice  after  verdict  (r). 

The  omission  of  the  averment  of  performance  of  a  condition  precedent,  or  quencet  of 
of  an. excuse  for  the  non-performance,  is  fatal  on  demurrer,  or  in  case  of  insuflicient 
judgment  by  default  {s)  ;  but  after  verdict  the  omission  may  in  some  cases  be 

(k)  1  RcL  Abr.  457,  458 ;  Co.  LiU  807  a.  (o)  1  Moore,  66 ;    7  Taunt.  314,  S.  C. ; 

(0  *Snie,  354,  357.  7  T.  R.  130. 

(«i)  EKougl.  694 ;    1  East,  303  ;  2  Saund.  (p)  1  East,  203. 

352,  nou  3 ;    7  T.  R.  130 ;    7  Taunt.  314 ;  (q)  7  T.  R.  129,  131 ;    5  Eatt,  107 ;   IM 

1  Moore,  56,  S.  C.  11  Price,  494. 

(n)  Dougl.  684,  685.  (r)  2  D.  &  R.  65. 

(«)  2  Burr.  899 ;  2  Saund.  352,  n.  3. 

(646)  Vide  Miller  «.  Drake,  1  Caines'  Rep.  45.    Porter  v.  Rote,  12  Johns.  Rep.  209, 

(647)  Where  the  power  to  perform  a  coTenant  on  the  part  of  the  plaintiff  depends  on 
an  act  previously  to  be  done  on  the  part  of  the  defendant,  it  is  unnecessary  for  the  plain* 
tiff  to  aver  a  tender  and  refusal,  but  an  averment  of  a  readiness  to  pprform  is  sufficient ; 
as,  where  A.  covenants  to  convey,  and  B.  covcnanis  to  execute  a  bond  and  mortgnge  for 
the  land,  in  an  action  by  B.  against  A.,  it  is  sufficient  for  the  plaintiff  to  aver  his  readi* 
aeti  to  parform.  West  t,  Enunons,  5  Johns.  Rep.  179.  Vide  Robbins  «•  Luot,  4  Mms 
Rtp.474. 
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>▼•        aided  by  the  common  l«w  intendment,  that  every  thing  may  be  presumed  to 
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^^^     '  have  been  proved  which  was  necessary  to  sustain  *the  action  (648) ;  for  a 

-"^      verdict  will  cure  a  case  defectively  stated  (/).     Thus,  in  actions  upon  agree- 

cauM  of     '"©nts  to  sell  or  assign  leasehold  property,  an  averment  by  the  plaintiff,  the 

action.        vendor,  that  he  was  ^^  ready  and  willing  and  offered  to  assign,"  seems  to  be 

1.   In   08-  sufficient  after  verdictf  without  alleging  that  he  had  a  good  title  {u).     And,  at 

sumpsit.      jgng^  after  vefdicU  an  averment  of  readiness  and  willingness  to  assign^  &c. 

4.  Of  a-   '^  tantamount  to  an  averment  of  a  tender  of  an  assignment  (x).     But  wbere 

therein.       the  non-performance  of  the  condition  precedent  appears  on  the  face  of  the 

pleadings,  a  verdict  will  not  aid  the  defect  {y). 

Averment  It  is  frequently  necessary,  particularly  in  special  actions  of  assumpsit,  tO 
of  notice,  j^ygj,  ^^^  j^^  defendant  had  notice  of  some  fact  or  facts  previously  stated; 
and  a  great  variety  of  the  instances  where  such  averment  is  necessary  are 
collected  in  the  books  referred  to  in  the  note  {z).  From  these  it  appears,  that 
when  the  matter  alleged  in  the  pleading  is  to  be  considered  as  lying  more 
properly  in  the  knowledge  of  the  plaintiff  than  of  the  defendant,  then  the  dec- 
laration ought  to  state  that  the  defendant  had  notice  thereof  (649) ;  as  where 
the  defendant  promised  to  give  the  plaintiflf  as  much  for  a  commodity  as 
another  person  had  given,  or  should  give  him,  for  the  like ;  or  to  pay  the 
plaintiff  what  damages  he  had  sustained  by  a  battery,  or  to  pay  the  plaintiff 
his  costs  of  suit  (a) ;  and  in  a  declaration  against  the  drawer  or  indorser  of  a 
bill  of  exchange^  it  is  material  to  aver  notice  of  non-payment  by  the  acceptor, 
or  some  excuse  for  the  neglect  (6)  (650).  But  where  the  matter  does  not  lie 
more  properly  in  the  knowledge  of  the  plaintiff  than  of  the  defendant,  notice 
need  not  be  averred  (c)(651).  Therefore,  if  the  defendant  contracted  to  do  a 
thing  on  the  performance  of  an  act  by  a  stranger,  notice  need  not  be  averred, 
for  it  lies  in  the  defendant's  knowledge  as  much  as  the  plaintiff's,  and  he  ought 
I  mzsi  1    to  take  notice  at  his  peril  ((2)(652) ;  *and  though  it  is  usual  in  practice  in  a 

(t)  8  Taunt  6S ;  1  Moore,  493,  S.  C. ;  1  Pleader,  C.  73  to  75  ;    Yin.  Abr.  NoU'ce  ; 

East,  209,  210  ;  2  Saund.  352,  n.  3  ;  2  Rurr.  Hardf.  42  ;  5  T.  R.  621,  624  ;  1  Saund.  117, 

900 ;    Doug.  687,  n.  {g)  and  (h)  ;   1  Saund.  n.  2. 

228,  n.  1 ;    9ed  vide  Doug.  679  ;    Cro.  Jac.        (a)  2  Saund.  62  a,  n.  4  ;    Cro.  Jac  432 ; 

503.    The  rules  as  to  a  Terdict,  &c.  curing  Hardr.  42;    Com.  Dig.  Pleader,  C.  73^  5 

a  defect  in  pleading,  will  be  considered  here-  T.  R.  621,  624  ;  11  Mod.  48. 
after.  (&)  Doug.  679,  680;    2  New  Rep.  SS5; 

[u)  8  Taunt.  62;  1  Moore,  498,  S.  C.  7  East,  231. 

[x)  Id.  (c)   1  Saund.  1 17,  n.  2  ;    2  Id.  62  a,  n.  4  ; 

6  T.  R.  710.  Preem.  Rep.  285. 
As  to  averring  noiiee,  see  Com.  Dig.        (d)  Com.  Dig.  Pleader,  C.  75. 
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(648)  Vide  Rucker  v.  Qreen,  15  East's  Rep.  290,  291.  Owens  v,  Morehouse,  1  Johns' 
Rep.  276,  277.    Leffingwell  v.  White,  1   Johns.  Cas.  99.    Bayard  v.  Malcolm,  2  Jobna* 

Rep.  571. 

(649)  Vide  Lent  v.  Padelford,  10  Mass.  Rep.  238. 

(650)  Vide  Slacum  v.  Pomeroy,  6  Cranch,  221. 

(651)  Vide  Lent  v.  Padelford,  10  Mass.  Rep.  230,  238.  Clough  v.  HoflmaD,  5  Wend. 
R.  .'iOO. 

(652)  So  where  the  defendant  has  undertaken  as  a  guarantee  for  A.  B.,  it  is  unnecessary 
to  aver  notice  to  the  defendant  of  a  failure  of  performance  on  the  part  of  A.  B.  Wil- 
liams V.  Granger,  4  Day,  444.  Lent  v.  Padelford,  10  Mass.  Rep.  230,  238.  Hn  an  ac- 
tion against  a  sheriff  for  a  false  return  to  a  ca.  so.  it  is  not  necessary  to  aver  in  the  declara- 
tion, that  the  sheriff  had  notice  from  the  plaintiff  that  the  defendant  was  within  his  baili- 
wick, BO  that  he  might  arrest  him.    Hereford  v.  Macnamara,  6  DowL  &  RyU  953. 
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declaralion  of  dabt  upon  an  award,  aad  in  the  replication  in  debt  on  bond     !▼•  iti 
conditioned  for  the  performance  of  an  award,  to  aver  that  the  defendant  had    ^'^"*    ^' 
notice  of  the  award,  such  averment  is  unnecessary,  because  the  defendant  Sthly.  The 
onght  to  take  notice  of  the  award,  unless  it  was  expressly  provided*  in  the  sub-  ^^|^ 
mission  that  the  award  should  be  notified  to  the  parties,  when  notice  must  be  |^  j^   ^^ 
alleged  (e).     So,  if  upon  a  treaty  of  marriage  a  promise  be  made  by  a  third  sumpsiu 
person  to  pay  the  feme  j^lOO  af\er  the  death  of  the  husband,  it  is' not  neces-    4.  Of  a- 
sary,  in  an  action  upon  this  promise,  to  aver  that  the  defendant  had  notice  of  ™^^^ 
the  death ;  and  in  a  declaration  on  a  promise  to  pay  a  sum  of  money  at  the    ^  ^ 
lull  age  of  an  infant,  notice  of  his  attaining  that  age  need  not  be  alleged,  be« 
cause  it  is  as  notorious  to  one  as  to  the  other  (/).     On  the  same  principle,  if 
a  man  be  bound  to  another  to  indemnify  him  against  the  acts  of  a  third  person, 
no  notice  of  those  acts  is  necessary  to  be  alleged  (g)  ;  and  in  an  action  on  a 
promissory  note  by  the  indorsee  against  the  drawer,  notice  of  the  indorsement 
need  not  be  averred  (h).     If  the  defendant's  promise  were  to  pay  on  the  per- 
formance of  a  certain  act,  even  by  the  plaintiff  himself,  to  the  defendant  or  a 
stranger,  there  are  cases  in  which  it  has  been  decided  that  notice  of  the  act 
need  not  be  averred,  because  by  the  terms  of  the  contract  the  defendant  en- 
gaged to  take  notice  of  it  at  his  peril ;  as  if  the  defendant  contracted  to  pay 
it  on  the  marriage  of  the  obligee  with  B.  (t) :  and  in  the  case  of  a  precedent 
condition  to  be  performed  by  the  plaintiff  to  the  defendant  in  person,  notice 
of  the  plaintiff's  performance  need  not  be  averred,  because  it  is  implied  (Ar). 
But  we  have  before  seen  (/)  that  where  the  acts  to  be  performed  by  each  party 
fffe  quitlialf  and  to  take  place  at  the  same  time,  the  plaintiff  should  not  only 
ever  a  readiness  to  perform  his  act,  but  also  a  notice  of  such  readiness,  or  in- 
sert some  otbior  allegation  to  dispense  with  it. 

Where  notice  is  necessary,  it  ought  to  appear  that  the  notice  was  given  in 
due  itme,  and  to  a  proper  person  (m) ;  but  where  a  special  request  is  averred, 
notice  will  sometimes  be  presumed  (n).  ^Where  no  notice  whatever  has  been  [  ^362  ] 
given,  the  absconding  of  the  party,  or  other  circumstances  should  be  stated  as 
an  excuse  for  the  want  of  notice  (o) ;  but  where  a  notice  has  been  given,  but 
a  justifiable  delay  in  giving  it  at  the  regular  time  (as  in  the  case  of  the  notice 
of  the  dishonor  of  a  bill)  has  occurred,  under  the  averment  that  notice  was 
given,  sometimes  the  facts  excusing  the  delay  may  be  proved  (p).  But  a  care- 
ful pleader  should  consider  whether  it  would  not  be  better  to  state  the  facts  of 
the  excuse.  The  omission  of  an  averment  of  notice  when  necessary  will  be 
fatal  on  demurrer,  or  judgment  by  default  (q);  but  may  be  aided  by  a  ver- 
dict (r){653),  unless  in  an  action  against  the  drawer  of  a  bill,  when  the  omis- 

(e)  %  Saund.  62  a,  note  4 ;    Hardr.  43  ;  (m)  Com.  Dig.  Pleader,  O.  74. 

Com.  Dig.  Pleader,  C  75;  5  T.  R.  6S1,  (n)  Cro.  Jac.  228,  229;   1  B.  &  P.  626 : 

624 ;  see  5  B.  &  Aid.  507.  3  Bulstr.  326,  327. 

(/}  Hardr.  42  ;  ]  1  Mod.  48.  (o)  Chitty  on  Bills,  7th  ediu  362 ;   1  Salk. 

(g)  1  Saand.  116;  11  Price,  494.  214  ;  Vin.  Ab.  Notice,  A.  2. 

(h)  1  B.  &  P.  625.  (p)  8  B.  &^  C.  387  ;  2  M.  &  R.  359,  S.  C. 

({)  %  Bulstr.  254 ;  Com.  Dig.  Pleader,  C.  (9)  Cro.  Jac.  432. 

75.  (r)  1  Stra.  214;    1  Saund.  228  a;    2  D. 

(ft)  Com.  Dig.  Pleader,  C.  75.  &  R.  55. 

(1)  Jinte,  353,  355. 

(653)  Vide  Spencer  ».  Overton,  1  Day's  Rep.  183.    {  WeigWs  Adm.  v.  Weir,  7  Serg. 
fc  Rawle,  809. } 
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tT.       Bion  <^  the  averment  of  notice  of  non-payment  of  die  acceptor  i«  fatal  even 
^  Jl***'  ^fter  verdict  (») (664). 

cause  of  *  Whenever  it  ia  essential  to  the  cause  of  action  that  the  plaintiff  should  have 
action.  actutUly  formally  requested  the  defendant  to  perforin  his  contract}  such  request 
J.  In  as"  must  be  stated  in  the  declaration  and  proved  {i).  It  has  heen  observed,  that  if 
Bumpsit.  j^  jj^^  ^^^jj  Yiei^  that  a  request  were  always  essential  to  be  averred  and  prov- 
TermenuT  ®*^»  many  vexatious  actions  might  be  avoided,  but  there  are  a  variety  of  instan* 
therein.  ces  in  which  it  is  settled  that  no  request  is  necessary  anterior  to  the  action,  and 
Request,  consequently  need  not  be  stated  in  pleading  (ii)  ;  thus,  where  the  declaration  is 
*  upon  a  contract  to  pay  a  precedent  debt  (656),  as  in  the  case  of  common  counts 

for  goods  sold,  work  and  labor,  money  lent,  &c.  no  request  need  be  stated  or 
proved  {x).  And  in  these  instances,  although  the  promise  has  been  laid  to  paj 
on  request^  the  **  licet  ssepius  requisitus"  need  not  be  laid  or  proved  {y).  And 
though  formerly  a  distinction  was  made  between  a  promise  to  pay  a  precedent 
debt,  and  one  to  become  due  on  a  subsequent  event,  that  distinction  appears 
not  to  be  tenable ;  thus,  where  the  declaration  stated  that  the  defendant,  in 
consideration  that  the  plaintiff  trott/d  make  him  a  set  of  sails  worth  jC46  prom- 
ised to  pay  so  much  for  them  on  request,  it  was  decided  that  no  request  to 
pay  was  necessary  to  be  stated,  because,  on  making  of  the  sails  the  money 
immediately  became  due,  and  the  Court  said  the  case  difiered  from  those  where 
the  payment  is  to  be  to  a  third  person,  or  where  an  award  directs  a  request  (2). 
£  *363  J  Where  the  defendant  *was  to  perform  the  first  act  (a) (666),  or  has  so  acted 
as  to  render  a  previous  request  of  performance  useless  and  unnecessary  (b), 
the  statement  of  a  request  may  be  omitted. 

But  when  by  the  express  or  implied  terms  of  the  contract  it  was  incumbent 
on  the  plaintifi*,  before  the  commencement  of  his  action,  to  request  the  defend- 
ant to  perform  his  contract,  such  request  being  as  it  were  a  condition  prece- 
dent must  be  averred  (c)(667).  Thus,  in  an  action  for  not  delivering  a  horse, 
sold  by  defendant  to  the  p]aintiif«  or  for  not  finding  timber  for  repairs,  the 
declaration  should  allege  a  special  request  to  deliver  the  same  {d).    Upon  a 

(»)  Dougl.  679;  7  East,  931.  (*)  1  Stra.  88}   S  Ventr.  76;  Cro.Jae. 

(<)  7  B.  &  Cres.  468  ;    1  M.  &  R.  394,  S.  523. 

C.    As  to  requests  in  general,  see  Com.  Dig.  (a)  3  New  Rep.  355. 

Pleader,  C.  69  to  73 ;    1  Saund.  33  a,  n.  S  ;  (b)  5  B.  &  Aid,  718 ;    1  D.  &  R.  S6I,  S. 

1  Stra.  88 ;  2  Ventr.  75  ;  3  B.  &  P.  438.  C.  ;   10  East,  359. 

(ti)  1  B.  &  P.  69,  60 ;    Cro.  Eliz.  648 ;  (c)  Com.  Dig.  Pleader,  C.  69 ;   3  Hen. 

jMfi.  Bla.  131 ;    1  Saund.  38,  33  a,  note  8 ;   5  T« 

(x)  1  Saund.  33,  and  id,  n.  8 ;  BuL  N.  P.  R.  409 ;  3  Bulstr.  297. 

161,  (rf)  5  T.  R.  409;    Sir  W.  Jones,  56;  1 

(j)  Ring  V.  Roxbrough,  3  Tyr.  468,  470 ;  East,  804 ;  Coilu  Dig.  Pleader,  C.  69. 
8  Cromp.  &  J.  418,  S.  C. 

(664)  {  Miles  v,  CHara,  4  Binn.  180.  See  7  Serg.  &  Rawle,  310.  }  A  general  trer- 
ment  in  a  declaration  on  a  bill  of  exchange,  '*of  all  which  said  premises  the  defendantt  af- 
terwards, &C.  had  notice,**  is  sufficient.    Boot  v.  Franklin,  3  Johns.  Rep.  807. 

(655)  Vide  Ernst  v.  Bartle,  1  Johns.  Cas.  319. 

(656)  Where  the  promise  was  to  do  a  certain  act,  or  pay  a  certain  sum  of  money,  and 
the  defendant  had  not  done  the  act,  a  ^}ecial  request  to  pay  the  money  need  not  he  al- 
leged. Lent  V.  Padelford,  10  Mass.  Rep.  230.  In  an  action  on  a  promissory  note  for 
a  cerUin  sum  payable  in  goods  of  one  description,  or  of  another,  at  the  election  of  the 
promisee  within  eight  days  after  date,  it  was  held  unnecessary  for  the  plaintiff  to  aver  an 
election  or  notice  thereof  to  the  defendant,  who  became  liable  immediately  on  the  expira* 
tion  of  the  eight  days.    Townsend  v.  Wells,  3  Day's  Rept  387. 

(657)  Vide  Ernst  v.  Bartle,  1  Johns.  Cas.  387.    Vide  13  Wend.  R.  886—7. 
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note  myable  "  one  month  aftw  demaDd*''  a  demand  must  be  made  f  e).     So.  if    '^*  '^" 

the  contract  were  to  deliver  up  a  bond  to  be  cancelled  "  on  request ;"  (/)  or      L 

to  pay  money   **  on  request ;"  (g)  or  if  an  award  direct  the  defendant  to  per-  ^^^^y-  The 
form  some  act  *'  on  request ;"  {h)  or  if  the  defendant  contracted  as  surety  acUoDr 
to  pay  the  debt  or  rent  of  a  third  person  *'  on  request ;"  (t)  in  these  cases  the         • 
request  is  parcel  of  the  contract,  and  must  be  alleged  and  proved  {k) ;  or  there  sumpsiu 
must  be  some  allegation  to  dispense  with  it  (/).     But  an  action  on  a  bond  con*    4.  or  a- 
diiioned  genirallyfar  payment  of  a  specified  sum  with  interest,  an  action  may  ▼ermenu 
be  supported  without  alleging  or  proving  a  prior  demand  (m).     It  should 
seem,  in  an  action  for  not  marrying  in  a  reasonable  timet  plaintiff  should  aver      ^^^^'  * 
a  request  to  marry^  or  make  some  other  allegation  to  dispense  with  it  (n).     In 
an  action  against  an  agent  for  not  accounting,  &c*  a  request  to  account  and 
pay  over  the  balance  must  be  stated  (<>)•  P  4^9a^  1 

•In  point  o£  form  there  are  in  pleading  two  descriptions  of  requests  ;  one  Thediffer- 
tanned  a  specud  rtqvtst^  it  alleging  by  whom  and  the  time  when  it  was  made ;  ^"<«  in 
the  crther,  the  licet  saspivs  requisitw^  or,  "  although  often  requested  so  to  do.''  between  a 
When  an  actual  request  is  essential  to  the  support  of  the  action,  a  special  re-  g^eral  re- 
quest must  be  stated  (656),  and  it  must  be  shown  by  and  to  whom  the  same  a  m^^*^^ 
was  made  and  the  time  of  making  it,  in  order  that  the  Court  may  judge  wheth-  exprtit 
et  the  request  were  sufficient  (p).  Since  the  pleading  rules  Hil.  T.  4  W.  4,  ^l****^ 
requiring  venue  or  place  to  be  stated  only  in  the  margin  and  not  to  be  repeat- 
ed in  the  body^  no  place  of  request  need  be  stated  unless  a  request  at  a  partic- 
ular place  be  material  accordiog  to  the  terms  of  the  contract.  The  statement 
of  a  general  instead  of  a  special  request,  when  necessary,  has  beenholden  bad 
on  a  general  demurrer  {q) ;  and  it  has  even  been  decided  that  it  would  not  be 
aided  by  verdict  (r)  ;  but  from  the  principle  deducible  from  other  cases  and  a 
recent  decision,  it  should  seem  that  a  jud  gment  by  default  or  a  verdict  would 
aid  the  defect  («),  and  that  the  objection  must  now  be  taken  by  a  special  de- 

(e)  1  R.  &  M.  388.    As  to  a  note  paya-  stipulation  to  that  effect,  and  the  money 

ble   **  upon  demand,**  Christie  v.  Fonseck,  was  to  be  paid  at  the  creditor's  house  on  a 

ciud  in  1  Selw.  N.  P. ;    10  Mod.  38;  13  named  day ;  6  M.  &  Sel.  121,  125. 

East,  352;    Chitty  on  Bills,  7th  edit  361,  (Ac)  Cro.  Jac.  500 ;  Owen,  109;   1  Saund. 

373.  32,  33  a,  n.  2 ;    2  B.  &  C.  685,  S.  C  ;    $ed 

(/)  3  Bulstr.  297.  vide  1  Stra.  88,  89  ;  4  D.  &  R.  181. 

(g)  3  Campb.  459.    In  debt  on  a  single  (f)  10  East,  359,  361 ;  11  Price,  494. 

bond,  for  the  payment  of  money  on  demand,  (m)  Gibbs  o.  Souiham,  5  Bar.  &  AdoL 

a  demand  must  be  made  before  action.    2  911. 

Bar.  &  Cres.  685  ;  and  see  1  Bac.  Ab.  671  ;  (h)  2  D.  &  R.  55. 

6  Mod.  227,  259  ;   2  Salk.  585,  ace.  ;    sed  (a)  1  TaunU  572. 

vide  Cro.  Eiiz.  548,  and  id,  721,  case  of  an  (p)  1  Stra.  89;  Com.  Dig.  Pleader,  C. 

annuity  payable  on  request;  and  in  Gibbs  69,  70,  &c. ;    1  Saund.   33;    5  T.  R.  409; 

9.  Southam,  5  Bar.  k  Add.  911,  it  was  held  14  East,  300,  301. 

that  an  action  on  a  .bond  conditioned  gen-  (g)  5  T.  R.  409 ;    ted  vide  10  East,  359, 

eratly  for  the  payment  of  a  specified  sum  365. 

with  interest,  may  be  brought  without  a  de*  (r)  3  Bulstr.  299  ;  Cro.  Eliz.  85  ;  Sir  W. 

mand  being  made.  Jones,  56  ;    1  Saund.  33  a,  note  2  ;    Com. 

(Jb)  1  SouBd.  32.  Dig.  Pleader,  C.  69. 

(t)  6  M«  &  S.  9;    see   11  Price,  494.  («)  10  East,  359;   see  1  Stra.  89,  214 ;  1 

Even  assuming  that  a  surety  is  in  general  Wils.  33 ;    7  T.  R.  522 ;    1  Saund.  228| 

entitled  to  a  demand  on  him,  yet  he  cannot  note  1. 
be  so  entitled  where  there  was  no  express 

(658)  But  where  a  special  request  is  not  necessary  to  impose  on  the  defandont  the  obli- 

Sation  to  pay,  aor  to  render  him  liable  on  his  eoTonant,  it  is  net  ntcsssary  to  be  aycrred* 
imith  V.  Eoury,  7  Halst.  Rep.  53. 
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!▼•        murrer  {t)  (659).     The  licet  aatpiua  requiaitWf  or  "  although  oftea  requested 

"*^^"^'  so  to  do,^'  without  stating  the   time  of  request,  though  usually  inserted  in  the 

common  breach  to  the  money  counts,  is  of  no  avail  in  pleading  («),  and  the 

cau^'  of  ^  oii^ission  of  it  will  in  no  case  vitiate  the  declaration  (x).     And  therefore  where 

actioQ.        in  a  declaration  upon  a  note  payable  four  months  afler  date,  it  was  objected  in 

t.  In  as*     error,  that  the  request  to  pay  the  money  in  the  note  was  laid  in  the  common 

■ampsiu      breach  at  the  end  of  the   declaration  to   have  been  upon  the  same  day  and 

4.  Of  a-   ygj^j.  aforesaid,  which  was  the  date  of  the  note,  and  four  months  before  it  be- 
Termentfi     ■' 
therein.       came  due,  it  was  adjudged  upon  a  writ  of  error  that  there  was  no  occasion  to 

Request,   lay  any  request  at  all,  for  the  bringing  the  action  was  a  request  in  law  {y)  \  and 

if  a  special  request  be  unnecessarily  stated,  it  need  not  h%  proved  (2). 

[*366  ]  *5thly.  The  Breach  of  the  conircLct  being  obviously  an  essential  part  of  the 
sthly.The  ^ause  of  action,  must  in  all  cases  be  stated  in  the  declaration  (a).  When  the 
Contract,  special  count  in  assumpsit  is  merely  for  a  money  demand,  and  other  common 
counts  are  subjoined,  the  usual  breach  in  the  conclusion  of  the  declaration 
will  in  general  suffice ;  and  in  declarations  on  bills  of  exchange  and  promis- 
sory notes,  it  has  not  been  usual  to  state  any  other  breach  than  that  at  the  end 
of  the  common  counts  (6).  But  when  the  breach  is  special,  and  not  merely 
the  non-payment  of  money,  it  is  usually  stated  in  each  special  count.  The 
allegation  of  the  breach  must  obviously  be  governed  by  the  nature  of  the 
stipulation.  It  should  be  assigned  in  the  words  of  the  contract,  either  nega- 
tively or  affirmatively  (660),  or  in  words  which  are  co-extensive  with  the  import 
and  effect  of  it  (c)(661)  ;  and  in  many  cases  this  will  suffice  ;  thus,  in  as- 
sumpsit on  a  promise  to  manage  a  farm  in  a  good  and  husband-like  manner, 
and  according  to  the  custom  of  the  country,  it  may  suffice  to  assign  a  breach 
in  the  words  of  the  promise  (d).     Therefore  in  debt  on  a  bondt  conditioned 

(0  10  East,  359,  365  ;  Tidd,  9th  sd.  439,  (a)  Com.  Dig.  Pleader,  C.  44,  &c 

note  (/) ;  2  D.  &  R.  65,  ace.  (6)  1  Wils.  33  ;    3  M.  &  ScL  150;  and 

<«)  Unless  as  it  may  be  considered  as  see  the  prescrribed  form  of  breach  in  Reg* 

aiding  the  omission  of  a  special  request,  on  G«n.  Trin.  Term,  1  W.  4,  post,  vol.  ii. 

general  demurrer,  or  after  verdict,  &.c,  see  (e)  Com.  Dig.  Pleader,  C.  45  to  49 ;  li* 

10  East,  359.  2  V.  8  ;  2  Saund.  181  a  ;  1  Price,  109  \  but 

<«)  2  Hen.  Bla.  IJl  ;    1  B.  &  P.  59,  60  ;  see  6  Taunt.  45,  47;  and   see  cases  and  ob- 

Plowd.  ]28b;  Hardr.  38,72;  Ringv.  Rox-  servations  in  Earl  Falmouth  0.  Thomas,  3 

brough,  2  Crom.  &  J.  418 ;  2  Tyr.  168,  470,  Tyr.  38,  41,  42,  50. 

5.  C.  (d)  Earl  Falmouth  v.  Thomas,  1  Crom. 
(y)  1  Wils.  33  ;  1  B.  &  P.  59,  60.  &  M.  89  ;  3  Tyr.  38,  41,  50. 

(*)  Plowd.  128. 

(659)  In  an  action  against  :he  indorser  of  a  promissory  note,  the  omission  of  a  speciu 
demand  of  payment  of  the  maker  in  the  declaration,  is  aided  by  verdict :  and  the  general 
allegation,  although  often  requested,  is  then  sufficient,  admitting  ihat  it  would  be  ill  on 
demurrer.  Leffingweli  v.  White,  I  Johns.  Cas.  100.  In  a  declaration  upon  a  bond  con- 
ditioned, to  pay  the  taxed  costs  of  a  suit,  licet  ssepius  requisitus  is  good  on  general  demur* 
rer.    Bacon  etal.  v.  Wilbur,  1  Cowen's  Rep.  117. 

(660)  {M'Geehanr.  M'Laughlin,  1  HalPs  R.  33.  Karthans  t».  Owings,  2  Gill  &  J©""*' 
541.}  But  a  mere  negation  of  the  words  of  the  covenant  must  necessarily  in  if^*' 
amount  to  a  breach,  otherwise  it  will   be  insufficient.    Jullian  r  Burgott,  11   Johns.  R^P* 

6.  {  The  exception  to  the  general  rule  is,  that  when  such  general  assignment  does  not 
necessarily  amount  to  a  breach,  the  breach  must  be  specially  assigned,  2  Gill  &  Johns* 
441.  }      See  the  cases  cited  in  the  next  note,  as  to  what  is  a  sufficient  assignment.  .  . 

(661)  It  is  enough  that  the  words  of  the  assignment  show,  unequivocally,  a  ^"^^'^{^ 
breach.    Fletcher  r.  Peck,  6  C ranch,  127.    See  further  as  to  assigning  breaches,  §"S*^ 
9.  Smith,  5  Johns.  Rep.  168.    Smith  v.  Jansen,  8  Johns.  Rep.  1 1 1.    Sedgwick  v.  Hollen- 
back,  7  Johns,  Rep.  376.    Craghill  v.  Page,  2  H«n.  ^t  Mun.  446.    Bender  ».  Froob*^^'' 
4  Dall.  436. 
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Cnt  pajTinent  of  an  annual  sum  to  the  wife  of  the  obligee,  a  breach  assigned      i^*  it^ 
in  non-payment  of  the  annual  sum  to  the  obligee  is  insufficient  (e).     But,  ^* 

though  a  breach  maj  be  assigned  in  the  words  of  a  contract,  it  must  not  be  sthly.  The 
too  general;  it  must  show  the  subject-matter  of  complaint  (/).  And  there-  ^^Jjoq" 
fore  it  seems  that  a  general  averment  quod  nan  performavitj  or  that  *'  the  de-  .  j 
feodant  did  not  perform  the  said  agreement,"  is  insufficient  {g) ;  because  sumpsiu 
**  did  not  perform  his  agreement"  might  involve  a  question  of  law,  and  also  5.  The 
because  the  object  of  pleading  is  to  apprize  the  defendant  of  the  cause  of  ^'^^  ^ 
complaint,  so  that  he  may  prepare  his  plea  and  defence  and  evidence  in 
answer*  And  yet,  as  the  defendant  must  know  in  what  respects  he  has  or 
not  performed  his  contract,  any  great  particularity,  it  should  seem,  ought  not 
on  principle  to  be  required  {h).  Where  the  contract  was  specific,  to  do  or 
forbear  some  particular  act,  it  is  in  general  sufficient  to  assign  the  breach  in 
the  words  of  the  contract ;  thus,  if  the  contract  were  to  show  a  sufficient 
record,  it  is  enough  to  allege  that  the  defendant  '^  did  not  show  a  sufficient 
record,"  though  issue  cannot  be  joined  upon  it,  because  sufficiency  of  matter 
of  record  cannot  be  tried  by  a  jury  ;  but  the  defendant,  on  such  breach  as- 
signed, may  plead  that  he  showed  such  a  record,  and  upon  demurrer  the  Court 
will  judge  whether  it  be  sufficient  (t).  In  an  action  of  covenant  for  revoking 
■n  arbitrator's  authority,  it  is  sufficient  to  aver  that  the  defendant  by  deed  re- 
voked, without  stating  that  the  defendant  gave  notice  of  the  revocation  to  the 
aihilrators  (k) :  for  without  such  notice  there  could  be  no  revocation  (/).  So 
in  covenant  by  an  apprentice  for  not  finding  victuals  and  other  necessaries, 
*a  breach  in  the  words  of  the  contract  is  sufficient  (m)  ;  and  a  breach  in  the  r  ^355  1 
words  of  the  covenant  for  not  repairing,  when  not  qualified,  without  enumera- 
ting the  particular  dilapidations,  will  suffice  (n).  So  in  assumpsit  against  a 
tenant,  on  his  implied  contract  to  manage,  use,  and  cultivate  a  farm  in  a  good 
and  husband-like  manner  and  according  to  the  custom  of  the  country,  it  is  suf- 
ficient, even  on  special  demurrer,  to  assign  as  a  breach  that  the  defendant  did 
not  so  manage,  use,  or  cultivate  the  said  farm,  but  on  the  contrary  managed, 
used,  and  cultivated  the  said  farm,  lands,  and  premises  in  a  bad,  improper, 
and  unhusband-like  manner,  and  contrary  to  the  custom  of  the  country  where 
the  said  farm  was  so  situate,  without  stating  any  particular  acts  of  bad  hus- 
bandry, or  showing  what  particular  custom  of  the  country  had  been  violated  (o), 
and  that  seems  to  be  the  safest  course  of  declaring.  And  in  general,  if  a 
breach  be  assigned  in  words  containing  the  sense  and  substance  of  the  con- 
tract, though  they  are  not  in  the  precise  words  of  such  contract,  it  is  suffi- 
cient (|>)(662)  ;  as  if  the  defendant's  promise  were  to  guarantee  the  payment 
of  the  debt  of  a  third  person,  a  breach  that  the  defendant  did  not  pay  the 


i 


e)  6  Taunt.  140 ;  1  Marsh.  495,  (1)  Sec  the  principle,  ante,  354,  355. 

/)  7  Price,  560.  (m)  3  Lev.  170  j  sfd  vide  2  Cro.  486. 

(g)  Skin.  344.  («)  Lutw.  329,  cited  by  Lord  Lyndhurst* 

(A)  SuprOf  note  {d),  C.  B.  with  approbation  in  3  Tyr.  41  ;  3 

«)  Yelv.  39,   40;    poai,  369,  note  (9)  ;     T.   R.  SOS,  per  Duller,  J.;    1  Saund.  235, 

Com.  Dig.  Pleader,  C,  45 ;  1   Price,  109;     note  6. 

hat  see  6  Taunt.  45,  47.  (0)  Earl  Falmouth  r.  Thomas,  3  Tyr.  26. 
(*)  6  B.  &.  Aid.  607  J    1  D.  &  R.  106,        (p)  Com.  Dig.  Pleader,  C.  46  j  13  East, 

8.  C. ;  8  Co.  162.     Sed  quare.  63  ;  sec  ante^  334. 


(6«i)    {Camp  V.  Allen,  7  Halst.  Rep.   1.}     Rickert  v.  Snyder,  9  Wend.  R.  41 
Potter  V.  Bacon  2  ib.  683. 
Vol.  I.  43 
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IV.  iTt     (]ebt  will  suffice  (q) ;  so  if  a  policy  insured  a  ship  against  the  banatry  of  the 

L    '  captaiD,  and  the  breach  assigned  was  that  the  ship  was  lost  by  the  fraad  of 

6ihly.  The  the  captain,  it  was  held  sufHctent  (r). 

action,^  If  the  matter  to  be  performed  by  the  defendant  depend  on  some  other  eeenf, 

1     In   as-  ^'  £i6^ni3  proper  not  merely  to  assign  the  breach  in  the  terms  of  die  contract, 

Bampsit.      but  first  to  aver  that  such  event  took  place  {$) ;  as  in  debt  on  a  bond,  condi- 

6.  The       tioned  that  a  collector  of  poor  rates  should  render  an  account  of  monies  re- 

Bi*eacA  of  ^^^ved,  it  should  be  averred  that  he  did  receive  monies,  and  then  that  he  did 
Conirttct,  ' 

not  render  an  account  of  such  monies  (/).  So  in  assumpsit  against  a  tenant 
for  not  managing  a  farm  according  to  the  custom  of  the  country,  although  the 
Court  held  the  declaration  sufficient,  without  showing  what  the  custom  waa, 
yet  the  Court  considered  it  safer  to  state  the  custom  affirmatively,  and  then 
the  breach  («). 

If  the  contract  was  in  the  disjunctive^  the  breach  ought  to  be  assigned  that 
the  defendant  did  not  do  one  act  or  the  other ;  as  on  a  promise  to  deliver  a 
horse  by  a  particular  day,  or  pay  a  sum  of  money  (x)  ;  and  if  a  covenant  be 
**  tliat  the  defendant  and  his  executors  and  assigns  should  repair,"  a  breach  for 
not  repairing  ought  not  to  be  in  the  conjunctive  (y).  But  in  assigning  the 
breach  of  a  covenant  or  contract  to  pay  or  '*  cause  to  be  paid  "  a  sum  of 
money  (2),  it  is  sufficient  to  say  that  the  defendant  did  not  pay,  omitting  the 
disjunctive  words,  for  he  who  causes  to  pay  pays  (a)  ;  and  a  breach  that  the 
defendant  did  not  pay  several  persons  is  sufficient^  without  adding  the  words, 
or  either  of  them  (6).  So  where  there  are  several  defendants,  an  aveiment 
[  *367]  that  '*  they  have  not  paid,"  is  sufficient,  for  payment  by  one  is  payment  *by 
all.  In  scire  facias  on  a  recognizance  of  bail,  conditioned  that  if  J.  B.  and 
G.  H.  be  condemned,  they  shall  pay  or  render  ;  af^er  an  allegation  that  J.  B. 
was  <  ondemned,  it  is  not  sufficient  to  aver  that  J.  B.  and  6.  H.  did  not  pay 
or  render,  without  adding  "  or  either  of  them,"  (or  though  payment  by  one 
would  be  a  payment  by  both,  yet  a  render  of  one  is  not  a  render  of  both,  and, 
consistently  with  the  allegation,  B.,  against  whom  only  judgment  was,  might 
have  rendered »  which  would  have  been  sufScient  to  discharge  the  recog- 
nizance (c).  A  distinction  has  been  taken  between  a  contract  to  perform  ■ 
thing  to  a  man  or  his  assigns,  and  by  a  man  or  his  assigns  ;  and  that  if  a 
thing  be  to  be  done  by  a  man  or  his  assigns,  the  breach  most  be  in  the  dis- 
junctive, that  it  was  done  by  him  or  his  assigns  ;  but  that  where  a  thing  is  to 
be  done  to  a  man  or  his  assigns,  it  is  sufficient  to  assign  for  breach  that  it  was 
done  to  him  (d)  ;  but  there  appears  to  be  no  foundation  for  this  distinction  ; 
and  where  the  action  is  between  the  original  parties  to  the  contract,  as  ao 
assignment  will  be  presumed,  it  will  be  sufficient  to  state  that  the  defendant 
did  not  perform  the  act  to  the  plaintiff,  without  mentioning   the  assignee  or 

(q)  1  Sid.  178 ;  2  Roi.  738»  h  15.    Indeed  (x)  1  Sid.  440,  447  ;   Hardr.  320;  Com. 

a  breach  in  the  very  words  of  the  coiuract,  Di^  Pleader,  C  ;   I  Sirn.  231. 

stating  that  the  defendant  did  not  guarantee,  (y)  Cro.  Elir.  348  ;  1  Stra.  828. 

would  be  untecknical  and  repugnant.  (z)  As  to  the  words,  "  or  any  part  therc- 

(r)   I  Stra.  681.  of,"  7  D.&  R.  249. 

(«)  6  Taunt.  45,  ucc;  1  Price,  lOd^temb,  (0)   |  Stra.  231  j  1  Sound.  235,  n.  6. 

*^*^''*''V.   ....  (6)  M  ;  but  see  4  M.  &  Sol.  33. 

(0  Id.  tbid.  (c)  4  M.  &  Scl  33. 

(w)  LnrI  Falmouth  v.  Thonias,  1  Crom.        (d)  I  Salk.  139  :  5  Mod.  l^X 
h,  M«es.  110,  111. 
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har  (e) ;  bat  if  the  actioa  be  by  or  agaiiut  the  assigoee,  heir,  or  executor,  the     i^*  >Ti 
breach  should  then  be  in  the  disjunctive  (663)  ;  and  a  declaration  by  husband  '^^I!i  ^' 
and  wife,  or  by  an  administrator,  merely  stating  that  the  defendant  did  not  pay  ^thly.  Th« 
before  the  marriage,  or  that  he  did  not  pay  since  the  death,  would  be  bad  on  ^Jjo^.^ 
demurrer,  though  aided  by  verdict  (/).  l    In   as- 

If  the  breach  tnry  from  the  sense  and  substance  of  the  contract,  and  be  either  sumpslt, 
niore  limited  or  larger  than  the  covenant,  it  will  be  insufficient  (g)  (664) :  as  6.  The 
in  covenant  to  repair  a  fedoe,  except  on  the  west  side  thereof,  a  breach  that  ^^^^^  ^ 
the  defendant  did  not  repair  the  fence,  without  showing  that  the  want  of  repair 
vas  in  other  parts  of  the  fence  than  on  the  west,  is  bad  on  demurrer,  though 
aided  by  verdict  (&).  But  it  is  essential,  where  an  exception  or  proviso  is 
introduced  into  or  referred  to  by  the  obligatory  clause  of  an  instrument,  &c. 
upon  which  the  defendant  is  charged  (t),  to  negative  the  exception,  &c.  re- 
strictive of  his  liability,  in  averring  *the  breach ;  otherwise  the  declaration  [  ^368  ] 
will,  it  seems,  be  bad  ai^er  verdict  (k).  So,  if  the  covenant  were  for  quiet 
enjoyment,  without  lawful  disturbance,  a  breach  merely  stating  that  the  plain- 
tiff was  disturbed  is  insufficient,  for  it  should  be  that  he  was  legitimo  modo 
disturbed  in  the  words  of  the  covenant,  or  otherwise  the  plaintiflf  should  show 
by  whom  he  was  disturbed^  and  how  (/)  (665).  So,  where  the  declaration  is 
upon  a  covenant  for  good  title,  it  should  be  shown  that  the  person  evicting 
bad  a  lawful  title  (666)  before  or  at  the  time  of  the  date  of  the  grant  to  the 
plaintifr,  and  an  averment  that  he  had  a  lawful  title  without  this  qualification, 
18  too  general  and  bad  after  verdict,  for  it  will  be  intended  that  the  title  of  the 
person  entering  is  derived  from  the  plaintiff  himself.  But  it  seems  that  the 
plaintiff  is  under  no  necessity  of  setting  out  the  title  of  the  person  who  enter- 
ed upon  him,  because  he  is  a  stranger  to  it,  it  being  considered  sufficient  to 
allege  generally  that  he  had  a  lawful  title  before  or  at  the  time  of  the  lease  or 
conveyance  to  the  plaintiff  (m)  (667). 

On  the  other  hand  it  is  injudicious  unnecessarily  to  narrow  the  breach* 
Thus,  where  the  breach  of  covenant  was  assigned  that  the  defendant  had  not 
used  a  farm  in  an  husband-like  manner,  **  but  on  the  contrary  had  committed 
uaste ;"  it  was  held  that  the  plaintiff  could  not  give  evidence  of  the  defend- 
ant's using  the  farm  in  an  unhusband-like  manner,  if  such  misconduct  did 
not  amount  to  wasfct  though  on  the  former  words  of  the  breach  such  evidence 
would  have  been  admissible  (n).     The  safest  course  is  to  state  a  breach  first 

(e)  1  Stra.  S2S.           ^  (m)  8  Saund.    181,   n.   10 ;    Com.   Dig. 

if)  I  Ld.  Raym.  284;    1  Vent.  119  ;  8  Pleader,  C.  47,  49.    And  see  post,  vol.  ii.  as           ^ 

Rich.  C.  P.  293.  to  actions  for  not  haying  good  title,  and  how 

(g)  Sir  T.  Jones,  185 ;  4  M.  &  Sel.  36 ;  to  state  the  breach,  and  M'CIel.  R.  647. 

but  see  3  M.  &  Sel.  158.  (n)  3  T.  R.  307,  637  ;  5  Taunt.  95,  per 

(h)  Com.  Dig.  Pleader,  C.  47.  Cbambre,  J.     Q,ueryf  if  the  breach  had  been 

(t)  See  ante,  855,  339.  laid  under  a  videlicet^  5  Taunt.   95 ;  ante^ 

(k)  1  T.  R.  141.  348;  and  see  Earl  Falmouth  v.  Thomas,  1 

(0  8  Saund.  181   a;  Com.  Dig.  Pleader,  Crom.  &  M.  89  ;  3  Tyr.  38,  41, 50,  S.  C. 

C  47, 49. 

r661)  Sed  vide  Dubotse*s  Ex*r8  r.  Van  Orden,  6  Johns.  Rep.  105. 

(664)  [  Pomeroy  v.  Brjice,  13  Serg.  &  Ra^le,  186,  where  the  breach  stated  was  broad- 
er than  the  covenant. } 

(665)  Vide  Qreenby  v.  Wilcocks,  8  Johns.  Rep.  1.  {  Wait  v.  Maxwell,  4  Pick.  Rep. 
88.    8  Gill  k.  Johns.  441.  } 

(666)  Vide  Fotliard  v.  Wallace,  8  Johns.  Rep.  395. 

(667)  Id.  ibid.     {  Milner  •.  Horton,  1  M*CleU.  &  Young's  Rep.  647.  } 
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IT.  ITS  in  the  words  of  the  contract,  and  then  to  superadd  that  the  defendant  disre- 
FARTs^  c.  gj^,.jjjjg  ^jj  gjj  unj  gQ^  showing  any  particular  breaches  not  narrowing  or  pre- 
Sthly.  The  judicing  the  previous  general  breach,  so  that  the  plaintiff  retains  the  advantage 
nctkm.^  of  both ;  and  no  inconvenience  can  result  to  the  plaintiff  from  laying  the 
1  In  as-  ^''®*^^^  *^  extensively  as  the  contract,  for  the  plaintiff  may  recover  though  he 
Bumpsit.  only  prove  a  part  of  the  breach  ad  laid(o).  In  assigning  the  breach  of  a 
6.  The  covenant  not  to  release  a  debt,  or  not  to  assign  without  license,  it  must  be 
Bretuih  of  averred  that  the  release  or  alienation  were  without  license,  though  the  burthen 

of  proof  of  license  would  still  be  affirmatively  on  the  defendant  (p). 
£  *  369]      *The  breach  in  general  should  be  certain  and  express,  and  a  general  state- 
ment, **  that  the  defendant  has  not  performed  {non  performavit)  his  agreemecft 
or  promise,  is  bad  on   demurrer,  though  aided  by  verdict  (9)  (668).    A  dis- 
tinction has  been  taken  with   regard  to  the  degree  of  requisite  certainty  be- 
tween an  action  on  a  bond  conditioned  for  the  performance  of  covenants,  and 
an.  action  of  covenant  (r);    however,  no  such  distinction   now  prevails  («). 
Where   to  debt  on  bond  conditioned  that  one  B.  R.  should   account  for  and 
pay  over  to  the  plaintiffs  as  treasurers  of  a  charity,  such  voluntary  contribu- 
tions as  he  should  collect  for  the  use  of  the  charity,  the  defendants  pleaded 
general   performance ;    and  ihe   plaintiffs   repliedy  that  B.  R.   had  received 
**  divers  large  sums  amounting  to  a  large  sum,  viz.  j&lOO,  fVom  divers  persons 
for  divers  voluntary  contributions,"  for  the  use  of  the  said  charity,  which  he  had 
not  accounted  for  or  paid  over,  &c.,  it  was  held  on  special  demurrer  that  the 
replication  was  sufficiently  certain  (/)(669) ;    for  it  is  a  general  rule  in  plead- 
ing, that  where  the  specification  of  every  particular  would  tend  to  great  prolix* 
ity,  a  more  concise  manner  of  pleading  it  may  be  admitted  (ti)  ;  and  especial- 
ly where  the  breach  lies  more  in  the  defendant's  thqn  the  plaintiff's  knowledge 
less  particularity  is  required  (x)C670), 

Several  Two  breaches  of  the  same  specific  stipulation  cannot  well  be  assigned  in 

Breaches,    one  count  (y) ;  for  this  would  clearly  amount  to  duplicity  (671),  which,  as  we 

have  already  seen  (z),  is  a  fault  in  eyery  stage  of  pleading.     The  exception 

introduced   by  statute  as  regards   declarations  is  confined  to  debt  on  bond 

conditioned   for  the  performance  of  covenants,  &c. :    in   this  case  several 

(o)   5  Taunt,  27  ;    6  East,  437  j  4  M.  &  (/)  8  T.  R.  463  ;   I  B.  &   P.  640  ;  8  Enst, 

Sel.  349  ;  ante,  347,  348.  85  ;  and  see  I  Price,  109  j  6  Taunt.  45,  47  ; 

(p)  fcir  T.Jones,  229;  Skin.  120;  Vin.  7B.  &C.  812;   1  M.  &  R,  497,  S.  C. 

Ab.  Covenant,  L.  a.  43.  (?*)  •^11/*,  270. 

(9)  Jinle,  3t>.s,  note  (i) ;  Com.  Dig.  Plead-  (x)  8  T.  R.  462  ;    J  Lutw.  421 ;  8  Eait, 

er,  C.  48  ;  i<k\n.  341 ;  4  Mod.   18:5 ;  3  Lev.  80  ;  ante,  269. 

319  ;  7  Price,  550.  -(y)  Com.  Dig.  Pleader,  0.  33 ;  ante,  259; 


(r)  I  Jialk.  139;    I  Lev.  94. 

(5)  See  1  B.  &  P.  642  ;   i  Crom.  &  M.  89  ; 

Tyr.  38,  41,  S.  C. 


I  Crom.  &  M.  89  ;  3  Tyr.  38,  41. 
(z)  Jinte,  260. 


(668)  Vi.ie  Smith  v.  Walker,  I  Wash,  135.  In  Syme  r.  Griffen,  4  Hen.  &  Mun.  277, 
it  was  held  that  a  breach  commencing  with  "  whereas,"  and  continuing  by  way  of  recital 
to  the  end,  without  any  direct  averment,  was  bad  on  general  demurrer. 

(669)  Vide  Hughes  v.  Smith,  5  Johns.  Rep.  168.  Wheh  tha  breach  assigned  was  that 
the  defendant  as  under  sheriff  had  coilccteii  moneys  to  the  amount  of  1000  dollars,  which 
he  had  refused  to  account  for  and  pay,  and  it  was  held  sufficient.  Vide  Postmaster-Gen* 
era)  U.  S.  v.  Cochran,  2  Johns.  Rep.  415,  and  cases  cited  ante,  p.  365. 

r670)  Vido  Wilcocksr.  Nichols,  I  Price's  Rep.  109. 

(671)  Vide  TaA  v.  Brewster  and  others,  9  Johns.  Rep.  32S. 
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breaches  maj  be  assigned  in  one  count  (a)  (672).     But  at  common  law  also,        it. 
where  the  defendant's  contract  was  general,  and  several  distinct  breaches  there-  '^*  &c*'^'* 

of  con  in  fact  be  commit  ted,  as  if  a  tenant  agree  to  observe  the  due  course  of      

husbandry,  which  is  obviously  an  engagement  capable  of  embracing  numer-  ^I^^g^'  ^^  * 
ous  acts  of  good  husbandry,  and  extending  over  the  whole  tenancy,  the  dec-  action. 
laration  n^ay  then  state  several  breaches^  as  different  violations  of  the  rules  of  i.   In    as- 
good  husbandry  (6)  (673);    and  the   Reg.   Gen.   Hil.  T.  4  W.  4,  ihough  it  ""'"P"^- 
forbids  several  counts  on  the  same  cause  of  action,  permits  several  breaches,      ^  '^^^  ^ 

In  point  of  form  it  has  been  usual  in  assumpsit  to  introduce  the  statement  Controet, 
of  the  breach,  with  the  allegation  that  the  defendant  **  contriving  and  fraudu- 
lently intending  craAily  and  ^subtly  to  deceive  and  defraud  the  plaintiff,  neg-  [  *370  ] 
lected  and  refused,  &c."  But  this  introduction  is  unnecessary ;  the  gist  of 
the  action  of  assumpsit  being  the  injury  sustained  by  the  plaintiff  from  the 
breach  of  promise,  without  regard  to  the  defendant's  intention  or  fraud  (c)* 
And  in  declarations  against  a  peer  the  imputation  of  fraud  was  always  to  be 
omitted  (d).  And  the  form  of  breach  prescribed  by  Trin.  T.  1  W.  4,  is  a  suffi- 
cient model,  and  obviously  intended  that  in  future  pleadings  such  useless  ver- 
biage should  be  omitted  (e). 

The  omission  of  a  breach  cannot  be  aided  or  cured  even  by  verdict  (/)• 
But  the  insufficiency  of  the  breach  will  in  genera]  be  aided  by  a  verdict,  by  the 
common  law  intendment  that  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  that  the  jury  would  have  given  the  verdict 
without  sufficient  proof  of  the  breach  of  contract  (g)(674).  Therefore,  where 
in  an  action  against  husband  and  wife  on  (he  covenont  of  the  wife  whilst  sole 
to  perform  an  award,  it  appeared  that  the  award  was  made  after  the  marriage, 
which  was  a  legal  revocation  of  the  arbitrator's  authority,  and  consequently 
the  breach  was  improperly  assigned  in  the  non-performance  of  such  award,  it 
was  decided  that  the  plaintiff  was  entitled  to  recover ;  because  it  appeared  that 
the  feme  had  broken  her  covenant  by  the  very  act  of  marriage,  which,  though 
a  difierent  breach  to  that  assigned,  was  sufficient  after  verdict  to  support  the 
declaration  (^).  And  where  in  an  action  on  a  replevin  bond,  the  breach 
prominently  laid  and  intended  to  be  charged,  but  which  was  defective,  was 
the  non-return  of  the  distress,  the  Court  held  after  verdict  that  the  declaration 

(a)  Jnte,  26'.  (/)  Hob.  198,  833. 

(6)  4  Ensi,   154  ;  post,  toI.  ii. ;    see  the  (g)  Sir  T.  Jones,  125  ;   I   Salk.  140;  4 

form  by  a  landlord  against  a  Unant,  2  Chitiy  Mod.  189  b  ;  Skin.  344  ;  5  East,  270,  271  ; 

on  Pleading,  6th  edit.  191.  Com.  Dig.  Pleader,  0.  48  ;   1  Sauiid.  228,  n. 

(c)  6  East,  443  ;  Gilb.  Hist.  C.  B.  65.  1.     Bad  breach  when  not  cured  by  pleading 

!if)  Imp.  K.  B.  6ih  ediU  526.  over,  7  Price,  550. 

e)  See  post,  vol.  ii.  (A)  5  East,  270,  271. 

(672)  TaA «.  Bre'wster,  9  Johns.  Rep.  334.  Et  Vide  Postmasur-General  U.  S.  o. 
Cochran,  2  Johns.  Rep.  4i5.    Munro  v  Allaire,  2  Caines'  Rep.  323. 

(673)  {  The  following  paragraphs  immediately  follow  in  the  text  of  the  fourth  edition 
— *'  Where  several  breaches  of  the  condition  of  a  bond  are  assigned  under  the  statute,  it  is 
usual  to  allege  that  they  are  assigned  by  virtue  or  in  pursuance  of  the  statute,  but  this 
seems  unnecessary,  the  statute  bein^  a  public  law,  and  the  assignment  of  several  breaches 
a  matter  of  right  without  the  leave  of  the  court."  The  note  to  which  contains  a  reference 
to  the  following  authorities — Com.  Dig.  title  Pleader,  2  V.  2. — 1  Hen.  Bla.  375,  278. — 1 
Wils.  219,— Cowp.  500,  501.— Andr.  108.  13  East,  3.  Mr.  Dunlap  has  added  in  support 
of  the  text  a  reference  to  Munro  o.  Allaire,  2  Caines'  Rep.  328. 

(674)  {  Weigley*s  Adm.v.  Weir,  7  Serg.  &  Rawle,  SiO.  i  Vide  Thomas  v.  Roosa,  7 
Jckhos.  Rep.  461.  ' 
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IV*        migfat  be  upheld  in  regard  to  a  breach  by  not  prosecating  the  replevin  suit  with 
^^      *  efllect ;  which,  though  not  expressly  declared  upon,  was  to  be  collected  from 

the  declaration  (i).     We  have  however  seen  that  in  some  instances  a  defec- 

cause  of***  tive  statement  of  a  breach,  as  of  a  covenant  for  quiet  enjoyment,  will  be  fatal 
action.  even  afler  verdict  (^)(675).  And  if  one  of  two  breaches,  or  part  of  a  breach, 
I.  In  as- be  improperly  assigned,  leaving  a  sufficient  breach  to  support  the  count, the 
Burapsit.  ^jefendant  cannot  demur  to  the  whole  (/)  :  although  if  in  such  case  the  defend- 
B  l^  f  ^^^  plead,  and  general  ^damages  be  given  upon  the  whole  declaration,  the 
Cofitrari,  judgment  might  be  arrested  (fit)(676). 
I  *371  ] 

A  very  sensible  author  has  observed  that  since  the  Reg.  Gen.  HiL  T.  2  W. 

4,  has  subjected  the  unsuccessful  party  to"  the  costs  thereof,  it  is  advisable 
when  there  has  been  a  pari  payment  or  part  performance^  expressly  to  admit 
the  same  on  the  face  of  the  ^declaration,  and  thereby  deprive  the  defendant  of 
all  pretence  for  pleading  such  part  payment  or  performance  (n). 

6.  The  Da-  Whenever  there  has  been  a  breach  of  contract,  the  plaiotiff  must  necessa- 
roages.  f\]y  be  entitled  to  some  Damages^  and,  however  difficult  it  may  be  to  ascertain 
the  amount,  the  Court  must  give  judgment  for  such  damages,  in  all  personal 
actions  (o).  The  damages,  however,  must  be  proximate  and  not  remote  or  de- 
pending upon  a  contingency,  and  therefore  in  an  action  for  not  reptaciog 
stock  (p),  it  will  be  of  no  avail  to  state  in  the  declaration  that  the  plaintiff 
was  prevented  from  completing  an  advantageous  contract  he  had  entered 
into  (9).  Such  damages  as  may  be  presumed  necessarily  to  result  from 
the  breach  of  contract,  need  not  be  stated  with  any  great  particularity  in  the 
declaration  (677).  Therefore,  in  an  action  for  not  accepting  goods  sold  to  the 
defendant,  damages  resulting  from  a  fall  of  the  market  price  may  be  recover- 
ed under  a  special  count,  with  a  general  allegation  of  loss  of  profit,  without 
averring  that  the  value  of  the  goods  was  less  at  the  time  the  contract  was 
broken  than  when  it  was  made  (r).  But  in  other  cases  it  is  necessary  to 
6tate  the  damage  arising  from  the  breach  of  contract  specially  and  circumstao- 
tially  in  order  to  apprize  the  defendant  of  the  facts  intended  to  be  proved,  or 

(t)  5  B.  &  C.  284,  306;    8  D.  &  R.  72,        (0)   1  Dow'8Rep.207. 

5.  C.        -  ( p)  As  to  the  damages  in  this  action,  1 
{k)  2  Saund.  181,  n.  10.     And  see  1  Sid.    Taunt.  257  ;  7  Id,  14. 

440;  6  Taunt.    140;  1   Marsh.  49S  ;  antt^        (9)  Per  Cur.  in  Parkins  and  Howard,  K. 

366,368.     Sed  qutcre,  B.   Trinity  Term,  I8l7.      What  are    not 

(I)  5B.  &  Aid.  712;    1  D.  &  R.  361,  S.  damages  recoverable,    see    8    Kasf,    3;   1 

C. ;  see  I  Saund.  285  ;  3  T.  R.  374;  5  B.  Campb.  187;    5  TaunU  534.    In  an  acuon 

&  Aid.  652  ;    1  D.  ^  R.  282,  S.  C. ;  6  East,  for  breach  of  a  warranty,  plaintiff  may  re- 

333  ;    W  Id.  565  ;  8  B.  &  C.  70.  cover  costs  paid  by  him  to  a  third  person  to 

(m)  6  M.  &  Sel.  9 ;  2  Saund.  171  a,  note,  whom  he   warranted  ;     2   Marsh.  431 ;   7 

How  corrected,  &c.  id.  Taunt.  1 53  ;  and  see  Holt's  N.  P.  C  43 ; 

(n)  Bosanquet's  Rules,  50,  note  48 ;  and  5  Taunt.  247  ;  3  B.&  P.  351. 
post,  Tol.  ii.,  where  see  forms.  (r)  9  B.  &  C.  145,  152.  •'' 

(675)  Where  it  appeared  from  the  plaintiff's  own  showing,  that  the  breach  alleged 
could  not  have  taken  place  before  the  action  was  brought,  it  was  held  bad  after  verdict. 
Gordon  v.  Kennedy,  2  Binn.  287. 

(676)  [  As  to  the  proper  mode  of  pleading  where  some  of  the  breaches  of  covenant  are 
not  well  assigned,  Wait  v.  Maxwell,  4  Pick.  Rep.  87.  } 

(677)  The  damages  sustained  are  matter  of  evidence,  and  need  not  be  alleged,  nor  are 
tbey  scarcely  ever  stated,  but  in  a  general  manner.  Barruso  v.  Madan,  2  Johns.  Hep- 
149. 
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die  plaintiff  will  not  be  permitted  to  give  evidence  of  such  damage  on  the  tri-       >▼• 
al(<)(678).     And  where  the  plaintiff  seeks  to  recover  special  damage  in  regard       ^^^     » 

to  the  non-completion  by  third  persons  of  contracts  the  plaintiff  had  made      

with  them,  the  names  of  such  third  persons  should  be  stated  (/).     In  some  ^„^'  ^^  ^ 
cases,  where  the  plaintiff  seeks  to  recover  damages^  he  must  declare  specially,  action. 
IhoQgh  he  might  have  recovered  the  principal  part  of  his  demand  under  a  I.   In  as- 
common  count :  thus,  in  an  action  against  the  vendor  of  an  estate,  for  not  ^"""P"^ 
making  a  good  title  to  or  conveying  the  same,  only  the  deposit  money  *can  ^^^  '  ^' 
be   recovered  under  the  count  for  money  had  and  received,  and  if  the  pur-  f  ^372  ] 
chaser  proceed  for  interest  and  expenses,  he  must  declare  specially,  stating 
such  expenses  and  the  loss  arising  from  the  not  having  (he  use  of  the  deposit 
money,  &c.  (11).     And  where  a  sum  is  named  as  a  peniUty  (x),  the  plaintiff 
may  proceed  for  general  damages,  and  may  recover  them  beyond  the  amount 
of  the  penalty  {y)*     The  damages  should  be  stated  according  to  the  facts  of 
the  case  and  evidence,  but  no  inconvenience  will  arise  from  the  statement  of 
the  damage  or  injury  being  larger  than  the  proof  (679) :  thus,  in  a  declaration 
on  a  policy  of  insurance  stating  a  total  loss,  a  partial  loss  may  be  recover- 
ed (2).     Where  it  is  positively  and  expressly  averred  in  the  declaration  that 
the  plaintiff  has  sustained  damages  from  a  cause  subsequent  to  the  commence- 
ment of  the  action,  or  previous  to  the  plaintiff's  having  any  right  of  action, 
and  the  jury  give  entire  damages,  judgment  would  be  arrested  (680);  but 
where  the  cause  -  of  'action  is  properly  laid,  and  the  other  matter  either  comes 
under  a  acilicel^  or  is  void,  insensible,  or  impossible,  and  therefore  it  cannot 
be  intended  that  the  jury  ever  had  it  under  their  consideration,  the  plaintiff  will 
be  entitled  to  his  judgment  (a)( 681).     The  jury  cannot  give  more  damages 
than  are  laid  at  the  end  of  the  declaration  (6).     And  if  they  should  do  so, 
the  surplus  should  be  remiiied  before  judgment  has  been  entered.     If  the 
plaintiff  have  merely   incurred  liability  to  pay  costs  without  having  actually 
paid  the  amount,  the  declaration  should  be  framed  accordingly  (c),  and  even 
noting  and  postages  on  a  bill  must  be  declared  for  specially  or  cannot  be  re- 
covered (d). 

(s)  As  to  damages  in  general,  sre  Via.  tUty  and  liquidated   damages,  see  6  Bing, 

A b.  Damages,  and  Sayer'n  Law  of  Damat^^es;  141  ;  Chil.jun.  Contr.  336. 

Cbiu  jiin.  Contr.  336,  340,  &c. ;  and  9etpoat  (y)    13  East,  343  ;   I  Holt,  N.P.  Repr44  y 

aa  to  the  autemcnt  of  damages  in  actions  for  6  B  &.  C«  224 ;  9  D.  &  R.  369,  S.  C. 

forCs.  (2)  2  Burr.  904;   1  Bid.   Rep.  198;  Mar« 

(/)  See  1  Saand.  243  c,  note  5  ;   1 1  Price,  ehall  on  Insurance,  629 ;    Sayer  00  Dam<* 

19.  ages,  45  ;  Tidd,  9th  edit.  871. 

(u)  See  4E«p.  Rep.  223  ;   I  B.&  P.  306;  (a)  2  ?aund.  171  b. 

9  Bla.  Rep.   1U78;   post,  vol.  iL  ;    13  East,  (6)  Tidd,  9th  edit.  896, 

9d  ;  2  Bing.  4.  (c)  Pritchett  v.  Boevey,  3  Tyr.  949. 

'    (z)  As  to  the  distinction  between  a  pen-  *  {d)  2  Crom.  &  J.  408. 

(678)  {  Dartnali  v.  Howard,  6  Dowl.  &  Ryl.  442.  } 

(679)  Where  the  plaintiff  claims  more  damages  than  on  the  face  of  his  declaration 
appear  to  be  due,  it  wilt  not  vitiate,  especially  after  verdict,  for  the  amount  of  the  dam« 
ages  being  ascertained  by  the  jury*  it  is  to  be  prcsum\.d  they  were  assessed  according  to 
liie  proof.     Executors  of  Van  Rensselaer  v.  Executors  of  Platner,  2  Johns.  Cas.  18. 

(il80)  Vide  Gordon  «.  Kennedy,  2  Binn.  287. 
(681)  Shaw  V.  Wile,  2  Rawle,  280. 
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IT. 

*'"*  &c*^''  ^  ^^^  Common  Counts  in  Assumpsit  are  frequently  sufficient  without  any 

special  count ;  and  even  where  the  declaration  contains  a  special  count  it  is 

Sihly.  The  jjj  general  advisable  to  insert  one  or  more  of  the  common  counts*    Althouch 
came    of  ^  .  ® 

action.        the  pleading  rules,   Hil.  T.  4  W.  4,  now  prohibit  the  use  of  more  than  one 

1.    In  as-  count  on  the  samt  cause  of  action,  excepting  that  a  count  upon  an  action  stated 
■umpsit.      fg  always  admissible  in  addition  to  another  count  whether  special  or  common, 
The        but  which  still  in  prudence,  as  regards  costs  under  Reg.  Gen.  Hil.  Term,  3 
ChuniM   in  ^*  ^«  should  never  in  practice  bo  added,  unless  there  be  adequate  ground  for 
Assump-     expecting  to  prove  it.     Though  it  is  a  rule  that  when  there  was  an  express 
contract  the  plainlifi*  cannot  resort  to  an  implied  one  (e)(682),  yet  he  may  in 
many  cases  recover  on  the  common  count,  though  there  was  a  special  agree- 
ment, provided  it  has  been  executed  (683)  or  completely  performed  (/).    A 
common  count  used  sometimes  to  save  a  verdict  where  the  evidence  varied 
r  *vr^  1  ^^^^  ^^®  special  count ;  thus,  if  the  plaintiff  declared  specially,  *as  haying 
built  a  house  according  to  an  agreement,  if  he  failed  to  prove  that  he  had 
built  it  pursuant  to  agreement,  he  might  still  in  some  cases  recover  on  the 
common  count  for  the  work  and  labor  actually  done  (^)(684).     And  where  a 
bill  of  exchange,  or  promissory  note,  upon  an  improper  stamp,  had  been  taken 
in  payment  of  a  debt,  the  plaintiff  was  at  liberty  to  resort  to  the  common 
counts  appropriate  to  the  original  debt  (ii) (685),  and  which  additional  counts 

(0  8  T.  R.  105.  640  ;    3  East,  80,  85  ;  6  (g)  Sec  post,  382,  383. 

T.  R.  325;    I  Su-a.  648;  3  B.  &  P.  847.  {h)   1  Eist,  59;  Chit,  on  Bills,  7ih  edit. 

(/)  SeejEPOJl,  381   to  383,  and  exceptions  363  to  366  ;  Phillips  on   £y.  &th  ed.  vol.  i« 

there  staled.  509. 

(682)  Vide  Richardson  v.  Smith,  8  Johns.  Rep.  439.  Burlingame  v.  Burlingame,  7 
Cow.  Rep.  93,  94. 

(683)  Indebitatus  assumpsit  will  lie  to  recover  the  stipulated  price  dae  on  a  special  con- 
tract, not  under  seal,  where  the  contract  has  been  complciely  executed  ;  and  it  is  not  in 
such  case  necessary  to  declare  upon  a  specini  agreement.-  Bank  of  Calumbia  v.  Patter- 
son's AdmV,  7  Cranch,  S99.  Felton  v.  Dickinson,  10  Mass.  Rop.  287.  { Sheldon  v* 
Cox,  6  Dowl.  &  Ryl.  277.  }      9  Pet.  U.  S.  S.  C.  R.  541. 

(634)  Where  n  party  declares  on  a  special  contract,  seeking  to  recover  thereon,  but  fails 
in  his  right  so  to  do  altogether,  he  may  recover  on  a  general  coun\  if  the  case  be  sncb 
that,  supposing  there  had  been  no  special  contract,  he  :\iight  (t'll  have  recovered  for 
money  paid,  or  for  work  and  labor  done.  Cooke  v,  Munsione,  1  Ntw  Rep.  355.  Tutde 
V.  Mayo,  7  Johns.  Rep.  1 32.  Linningdale  v.  Livingston,  10  Johns.  Rep.  136.  Keyesv. 
Stone,  5  Mnss.  Rep.  391.  {  Or  for  use  and  occupation,  (Perrine  o.  Hankinson,  6  Ualst 
Rep.  iSI,)  or  for  money  had  and  received,  Schillin^er  r.  M'Cann,  6  Qreenl.  Rep.  364.  | 
And  although  the  plaintiff  may  resort  to  the  general  counts  wiihout  having  attempted  lo 
prove  the  special  agreement,  yet  in  no  case  can  he  recover  on  the  general  counts  where 
the  special  agreement  continues  in  force.  Linningdale  v.  Livingston,  10  Johns.  Rep.  37. 
Raymond  and  others  o.  Bearnard,  ] 2  Johns.  Rep.  274.  Wilt  and  Green  r.  Ogden,  13 
Johns.  Rep.' 56.  Jennings  v.  Camp,  Id.  94.  {  And  where  the  plaintiff  declares  spe- 
cially,  he  cannot  recover  on  evidence  applicable  to  the  general  counts  only ;  such  evidence 
being  objected  to.  Davenport  r.  Wheeler,  7  Cow.  Rep.  831.  {  Hollinshead  v.  Maciier, 
13  Wend.  R.  276.  In  that  case,  it  was  held^  that  if  a  man  contract  to  work  by  special 
contract,  so  far  as  the  work  was  done  according  to  the  contract,  the  compensation  shouli 
be  according  to  the  contract ;  but  as  to  that  part  where  the  contract  was  abandoned,  he 
should  recover  according  to  the  work  done  as  if  no  contract  had  existed.  The  same  rule 
was  adopted  by  the  court  in  Dubois  v.  The  Delaware  and  Hudson  Canal  Company,  4 
Wend.  R.  289. 

(685)  {  So  in  an  action  against  two  defendants  upon  a  promissory  note,  if  tho  note  be 
Toid  as  to  one  of  them,  the  plaintiff  may  recover  against  both  on  the  general  counts. 
Wilkins  v.  Reed  et  al.,  6  Greenl.  Rep.  820.  A  promissory  note  is  evidence  under  the 
money  counts  in  an  action  by  the  indorsee  against  the  maker.  Nsw  Jersey  E  Co.  9, 
Myers,  7  Halst.  Rep.  141.  } 
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is  now  expressly  permitted  to  be  added  in  an   action  on  a  bUl  or  note.     He     !▼•  m 
may  also  ground  his  claim  upan  such  counts,  if  applicable  to  the  original  con-  '^^^*«- 
sideration,  in  cases  where  the  bill  or  note  has  been  dishonored,  and  the  de-  6thly.  The 
fendant,  when  necessary,  has  had  due  notice  (i).     But  where  the  demand  is  ^?^ 
founded  upon  a  written  agreement,  which  ought  to  be,  but  is  not,  stamped,  the        j   ^_ 
plamtitf  was  not  permitted  to  resort  to  an  implied  contract,  in  order  to  avoid  sumpsit. 
the  production  of  such  express  agreement  {k) :  and  if  there  were  no  privity  Coi^mon 
between  the  parties  independently  of  (he  special  contract,  the  common  counts  ^^^^ 
would  be  of  no  avail  (I),     The  entering  of  a  nolle  prosequi  to  a  special  count 
would  not  bar  a  recovery  upon  a  common  count  for  the  same  demand  (m). 

Common  counts  in  an  action  of  assumpsit  are  founded  on  express  or  im-  t]|q  grttii 
plied  promises  (n)  to  pay  money  in  consideration  of  a  precedent  and  existing  ▼arioty  of 
debt     In  general  the  consideration  must  have  been  executed^  not  executory,  counts, 
and  the  plaintifi"  must  have  been  entitled  to  payment  in  money^  not  merely  to 
tfie  delivery  of  a  bill  of  exchange  or  of  goods,  unless  the  time  for  payment  of 
Buch  bill  has  expired  (o). 

It  has  been  said  that  the  common  counts  will  not  lie  in  any  case  in  which  When  ap<- 
debt  is  not  sustainable  (p).     This  may  be  true  as  a  general  rule,  but  there  are  pllcable  in 
some  exceptions.     Thus  debt  on  simple  contract  could  not  be  maintained  ^^^^^  * 
against  an  executor,  to  recover  a  debt  which  was  due  from  the  testator  (9), 
(but  which  was  altered  by  3  &  4  W.  4,  c.  42,  s.  14)  ;  nor  can  debt  be  brought 
for  the  recovery  of  part  of  a  debt  payable  by  instalments,  the  whole  of  which 
have  not  ^accrued  due  (r)  ;  but  assumpsit  may  be  maintained  in  both  these  [  *374  1 
cases.     It  has  also  been  doubted   whether  debt  lies  on  a  quantum  meruit 
count  (s)  ;  but  certainly  such  count  was  sufficient  when  framed  in  assurop- 
siL 

The  common  counts  were  of  four  descriptions.  1st,  The  indebitatus  counU 
2dly,  The  quantum  meruit.  3dly,  The  quantum  valebant ;  and  4tk1y,  The 
aecouni  stated. 

The  indebitatus  assumpsit  count  ((),  since  the  Reg.   Gen.  Mil.  Term,  4  W.  indebitatus 
4t   states,  that  *'  the  defendant,  on,"  &c.,  (a  named  day  before  the  issuing  of  M$wnfsU 
the  first  process  in  the  action  (tf),  was  indebted  to  the  plaintiff  in  a  named 
sum  of  money,  for,  &c.  [as  for  use  and  occupation,  or  for  real  property  sold  (x), 
or  goods  sold,  or  for  personal  services,  or  for  money  lent,  paid,  or  had  and 
received,  or  for  interest,  or  for  some  other  pre-existing  debt  on  simple  contract, 

(t)  See  poit,  381.  0)  'Ante,  123,  note  (9). 

(A)  2  B.  &  P.  118 ;    3  Esp.  Rep.  213  ;   1         (0  See  the  form,  vol.  ii.    . 
N.  R.  273  ;    2  Marsh.  273.    If  the  plainliflF        (ti)  The  exact  time  is  not  material  in  the 

can  make  oat  his  case  without  producing  a  common  counts ;  but  when  there  is  a  special 

written  agreement,  or  disclosing  that  there  count  on  a  bill  of  exchange,  &c.  preceding 

is  one,  the  defendant  cannot  produce  it  un-  the  common  counts,  it  is  usual  and  proper  in 

len  it  be  stamped,  see  6  Biog.  332.  the  first  common  count  to  lay  the  day  aAer 

(/)  3  M.  &  Sel.  173;    3  Campb.   101  j  the  bill  was  due,  or  other  special  cause  of 

Cbitty  on  Bills,  7ih  ed.  364 ;    Phillips  on  action  was  complete ;  and  in  the  subsequent 

Ev.  5th  ed.  vol.  ii.  109.  counts  and  in  the  breach  to  refer  to  the  last' 

(«)  M.  k  M.  311.  mentioned  dajr ;   1  Wils.  33.     Venue  is  now 

(»)  There  is  not,  in  pleading,  any  dif-  to  be  omitted  in  the«  body  of  the  count,  but 

lerenee  between  an  express  and  implied  pro-  time  is  still  to  be  repeated  to  every  traversa- 

iise.  ble  allegation,  or  the  defendant  may  demur 

(0)  Pottj  380.  specially. 

(p)  Salk.  23 ;  2  Lev.  153  :  Carth.  276.  (*)  Sed  quttre  if  it  lies  for  real  property 

(f )  .4M«,  128.  sold,  lie.    Bee  post,  S76,  S77. 

(r)  14. 

ToL.  L  44 
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iv.  ITS 

PARTS,  &C. 

6th!y.  The 
cause  of 
aciioD. 

1. In  as- 
sumpsit. 

Common 
counts. 

Quantum 
meruit 
count, 
I *376 ] 


Quan/tttn 

valebant 

count. 


Acoount 
stated. 


incurred  at  the  defendant's  requtnt ;]  and  that  being  so  indebted^  the  defeiiduit» 
in  consideration  thereof,  then  promised  the  plaintiff  to  pay  him  the  said  soni 
of  money  on  request." 

The  quantum  meruit  count,  instead  of  stating  that  the  defendant  was  indebt- 
ed to  the  plaintiff  in  a  certain  sum  of  money  for  work,  &c.,  as  in  the  indebaa' 
ius  count,  was  in  this  form,  "  and  whereas  also,  afterwards,  to  wit,  on,  &c.  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had  done  work, 
&c.  (stating  the  subject  matter  of  the  debt  according  to  the  factf  and  usually 
as  in  the  indebitatus  count) y  he  the  defendant  promised  the  plaintiff  to  pay  him 
so  ^much  money  as  he  therefore  reasonably  deserved  to  have  ;  "  and  the  count 
then  averred,  *'  that  the  plaintiff  therefore  deserved  to  have  a  named  sum, 
whereof  the  defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  had  notice." 

The  quantum  valebant  count  was  in  general  confined  to  the  case  of  a  claim 
for  goods  soldj  and  instead  of  the  quantum  meruit,  stated  that  "  the  defendant 
promised  to  pay  so  much  as  the  goods  were  reasonably  vorth  ; '.'  and  conclu- 
ded with  a  corresponding  averment  That  they  were  reasonably  worth  a  named 
sum,  and  that  the  defendant  had  notice  thereof.  In  other  respects  this  count 
was  similar  to  the  quantum  meruit.  Although  Sir  William  Blackstone  mentions 
the  quantum  meruit  and  valebant  as  useful,  and  as  then  to  have  been  supposed 
necessary  variations  to  avoid  the  risk  of  the  plaintiff's  not  being  able  to  prove 
an  agreement  to  pay  a  fixed  price  ;  the  opinion  of  the  profession  has  long  been 
that  such  quantum  meruit  and  quantum  valebant  counts  are  wholly  unnecessa- 
ry, and  that  under  an  indebitatus  count  in  assumpsit  or  debt  the  plaintiff  may 
recover,  although  there  be  no  evidence  of  a  fixed  price,  and  Reg.  Gen.  Trio. 
T.  1  W.  4,  prescribing  forms  of  indebitatus  counts  may  be  considered  as  virtu- 
ally abolishing  the  quantum  meruit  and  valebant  counts. 

The  account  stated  still  retains  its  original  utility.  It  alleges,  that  '*  the  de- 
fendant on  a  named  day,  month,  and  year,  accounted  with  the  plaintiff  of  and 
concerning  divers  sums  of  money  before  then  due  from  the  defen()ant  to  the 
plaintiff,  and  then  in  arrear  and  unpaid,  and  that  upon  such  accounting,  the 
defendant  was  then  found  to  be  in  arrear  to  the  plaintiff  in  a  named  sum,  and 
that  being  so  found  in  arrear  and  indebted,  the  defendant,  in  consideration 
thereof,  then  promised  the  plaintiff  to  pay  him  the  same  on  request" 


The  Com-  Upon  these  counts  the  Common  Breach  was,  *^  Yet  the  said  defendant,  not 
mm  Breach  regarding  his  said  promises  and  undertakings,  but  contriving  and  crafUly  and 
Reg.  Gen.  subtly  intending  to  deceive  and  defraud  the  said  plaintiff  in  that  respect  {y)^ 
Triii«  T.  1  ]|2t}|  QQt  (although  often  requested  so  to  do)  (z)  as  yet  paid  to  the  said  plain- 
tiff the  same  sums  of  money  or  any  part  thereof,  but  hath  wholly  neglected  and 
refused,  and  still  neglects  and  refuses  so  to  do,  to  the  plaintifTs  damage  of 

£ (a  named  sum),  and  thereupon  he  brings  his  suit,  &c."     This  breach 

necessarily  varied  in  actions  by  and  against  surviving  partners,  husband  and 
wife,  executors  and  assignees,  &c.(o).  The  form  prescribed  by  Reg.  Gen. 
Trin.  T.  1  W.  4,  is  even  still  more  concise  (a). 

(y^  Ante,  369,  370.  (a)  See  ante,  365 ;  po$t,  392 ;  and  post, 

(z)  The  printed  forms  generally  contain    voh  ii. 
a  special  request,  but  this  is  unnecessary,  1 
Wils.  33 ;  ante,  364. 
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Formerly  these  general  counts  Cor  work,  goods  soldt  &c.  were  not  in  use  ;        >▼* 
and  Lord  Hdt  is  stated  to  have  said  that  be  was  a  bold  man  who  first  ven-  '^^ico?^'' 

tared  on  them  ;  but  they  are  now  much  more  frequent  than  the  special  counts,       

when  the  action  is  for  a  Common  debt  or  for  any  money  demand  (6),     It  is  not  ^^^J^  ^f 
SFofficient  to  state  merely  that  the  defendant  *'  was  indebted  to  the  plaintiff  in  a  action. 
certain  sum,  and  promised  payment ;"  it  must  be  shown  what  was  the  cause  1.  Id  as- 
or  9ubjecUmailer  or  nature  of  the  debt ;  as  that  it  was  for  work  done,  or  for  ^'^"P^*^* 
goods  sold,  &c.  (c).     But  it  is  not  necessary  to  state  the  particular  descrip-  ^oi^i^^o 
tioa  of  the  work  done  (686),  or  goods  sold,  &c.  ;  for  the  only  reason  why  the  ^^  , 
plaintifTis  bound  to  show  in  what  respect  the  defendant  is  indebted,  *is,  that  it  plication 
may  appear  to  the  Court  that  it  is  not  a   debt  of  record  or  specialty  (687),  re-  ^^  these 
coverable  in  another  form  of  action,  but  only  on  simple  contract ;  and  any  general. 
general  words  by  which  that  may  appear  are  sufficient  (d).     Unnecessary   [*376] 
stalements,  such  as  the  local  situation  of  the  premises,  in  a  count  for  use  and 
occupation,  should  be  avoided,  as  a  viriance  might  be  fatal  (e).     Several  dis* 
tinct  debts  due  in  respect  of  different  contracts  not  under  seal,  of  the  same  or 
a  diflerent  nature,  as  demands  for  work,  and  debts  for  goods,  jnoniea  lent,  &Cr 
might  always  be  included  in  one  count  of  this  description  ;  and  the  plaintiff 
would  succeed  pro  ianto  though  he  only  prove  one  of  such  contracts  (/)(688). 
If  one  of  the  subject-matters  be  improperly  stated,  the  defendant  should  not 
demur  to  the  whole,  but  only  to  the  insufficient  part  of  the  count  or  declara- 
tion (of).     Under  an  indebitatus  count  the  plaintiff  may  recover  what  may  be 
dae  to  him,  although  no  specific  price  or  sum  was  agreed   upon  ;  and  tliere- 
ibre  it  has  been  observed  that  the  quantum  meruit  and  quantum  valebant  counts 
are  in  no  case  necessary,  and  should  in  many  cases  be  omitted,  to  prevent 
unnecessary  prolixity  and  expense  (h).     It  was  laid  down,  that  under  a  quan^ 
ium  meruit  count  the  plaintiff  could  not  recover,  if  the  goods  were  sold,  or 
Ike  work  done,  &o.  at  a  certain  price  (t). 

In  each  of  these  counts,  upon  an  executed  consideration,  except  that  for 
money  had  and  received,  and  the  account  stated,  it  is  necessary  to  allege  that 
the  consideration  of  the  debt  was  performed  at  the  defendant's  request^  though 
such  request  might  in  some  cases  be  implied  in  evidence  {k) ;  and  it  must  al- 
so be  stated  that  the  defendant  promised  to  pay  a  specific  sum,  or  so  much 
as  the  plaintiff  reasonably  deserved,  averring  in  the  latter  case  what  sum  is 
due  (/)•  As  the  common  counts  are  so  useful  in  practice,  it  may  be  advisable 
concisely  to  consider  the  particular  applicability  of  each,  ^ 

(h)  2Stra.  93a;   1  Saund.  269,    n.  2  ;  2  (e)  See  ante,  307. 

Id.  122,  n.  2 ;  350,  n.  2  ;  374,  n.  1 ;  Fitzg.  (/)  2  Saund.  122,  note  2;  see  the  form, 

302 ;  Com.  Dig.  Assumpsit,  H.  3 ;  13  East,  post,  vol.  ii^ 

107.  (g)  2  Cromp.  &  Jerv.  418 ;  2  Tyr.  468. 

(c)  2  Saund.  350,  n.  2  ;  Cro.  Jac.  245.  (h)  2  Saund.  122  a,  note  2. 

(in  Skin.  217,  218  ;  2  Saund.  350,  note  2,  (t)  1  Stra.  648  ;   but  see  6  Taunt.  108. 

373;  2  Lev.  153;  Carth.276;  2Wils.  20j  (k)  Post,  350;   1   Saund.  264,  note  I;  6 

1  Mod.  8-1  Sid.  425  ;  Bac.  Ab.  Assumpsit,  M.  &  Sel.  446 ;  9  B.  &  C.  543 ;  4  M.  &  E. 

F. ;  Ld.  Raym.  1429  ;    By  special  custom  448,  S.  C. 

even  the  cause  of  the  debt  need  not  be  (0  2B.  &P.321. 
shown.    2  Stra.  720  ;  1  Saund.  6S,  note  2. 

'  (686)  Lewis,  Ex.,  v.  Culbertson,  Adm*  11  Serg.£i  Rawle,  49.  Vide  Edwards  v.  Nicholls, 
3  Day's  Rep.  16. 

(687)  11  Serg.  &  Rawle,  49. 

(688)  Ace  Bailey  and  Bogert  v.  Freeman,  4  Johns.  Rep.  28&.  But  a  demand  for  cer^ 
Mm  Itmds  sM  mid  een^eytdf  is  too  general,  and  cannot  be  joined  with  the  common  counts, 
lielfon  9.  Swan,  13  Johns.  Rep.  483. 
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I?.  iTi        The  common  counts  relating  to  Real  Property  most  frequently  occur  wheie 
*  *    the  action  is  brought,  either  for  the  recovery  of  a  sum  agreed  to  be  paid  as 
Sihly.  The  the  price  or  value  of  an  estate  sold  by  the  plaintiff  to  the  defendant,  or  to  re- 
a^Umi.        cover  the  rent  of  premises  holden  by  the  defendant  as  the  plaintiff's  tenant 

1.  In  as-  *^^  ^^  *^®  ^®®^  ^y  ^^^^^  ^  freehold  or  leasehold  estate  is  conveyed,  there 
Bumpsiu  be  an  express  or  even  implied  covenant  by  the  defendant  to  pay  the  price,  of 
Common  course  assumpsit  cannot  be  maintained  (m).  It  has  been  doubted  whether  the 
to"^^^"  tnde&f  ta/tM  counts  can  be  sustained  for  the  price,  although  the  estate  has  been 
Jhroperiy  in  conveyed,  and  there  be  no  covenant  to  pay  the  money  (»].  But  these  counts 
^r  **^7'r1  ^^  sometimes  adopted  in  practice  (o),  and  may  probably  be  sustained  (p) ; 
^  ^  although  it  may  be  judicious  to  insert  a  special  count  (689).     If  the  objec- 

tion to  the  common  counts  be  founded  on  the  notion  that  the  demand  satori 
of  the  realty  (9),  it  might  be  better  to  declare  in  debt. 

The  common  count  for  use  and  occupation  is  of  very  frequent  occur- 
rence (r).  It  is  founded  on  the  statute  («),  which  enacts,  '*  that  it  shall  be 
lawful  for  a  landlord,  where  the  agreement  is  not  by  deed,  to  recover  a  rea- 
sonable satisfaction  for  the  tenements  held  or  occupied  by  the  defendant,  in 
an  action  on  the  case  for  the  use  and  occupation  of  the  premises ;"  and  if  in 
evidence  on  the  trial,  any  parol  demise  or  agreement,  not  by  deed,  whereon  a 
certain  rent  is  reserved,  shall  appear,  the  plaintiff  shall  not  be  nonsuited,  but 
may  use  the  same  as  an  evidence  of  the  quantum  of  the  damages  to  be  recov- 
ered (690). 

The  object  of  the  statute  was  the  removal  of  the  difficulties  experienced 
by  landlords  in  declaring  at  common  law  for  rent ;  the  statute  remedies  this 
evil  but  does  not  entitle  a  landlord  to  recover  rent  in  cases  in  which  he  had 
not  at  common  law  a  right  to  recover  it.  It  affects  only  the  mode  of  declar- 
ing (0. 

The  effect  of  the  statute  is  to  render  the  common  counts  sufficient,  aldiougb 
there  be  a  formal  written  agreement  in  all  cases  in  which  there  is  not  a  de- 
[  *37S  ]  mise  by  a  lease  or  instrument  *under  seaL  In  the  latter  event  covenant  or  debt 
is  the  remedy  (u).  These  counts  may  be  supported,  if  there  has  been  a  legal 
tenancy,  although  the  defendant,  to  whom  the  premises  were  let,  did  not  himself 
occupy  them,  but  let  them  to  another  {x) ;  or  allowed  his  servants  only  to  in- 

(m)  ^nte,  117.  272.     Parol  agreement  to  take  on  terms  of 

(n)  Per    Lord    EUenborough,   James  e.  a  former  written  agreement,  the  tatter  most 

Shore,  Sittings  at  Westminster  afUr  Mi-  be  stamped,  7  B.  &  C.  625.    In  general  it 

chaelmas Term,  1816;  Stirling,  attorney  for  suflices  if  plaintiff  can  make  out  his  case 

the  plaintiff;  and  see  3  Tyr.  963.  without  disclosing  that  there  was  a  written 

(0)  Bee  the  forAis,  postf  vol.  ii.  agreement.     In  such  case  defendant  caniiot 

(p)  See  observations  in  Halles  o.  Rundel,  produce  it  unstamped,  6  Bing.  332. 

$  Tyr.  963,  (9)  1 1  Geo.  2,  c.  19. 

(9)  See  anie,  S64.  (i)  5  B.  &  C.  332,  333 ;   8  D.  &  R.  67, 

(r)  See  in  general  Chit.  jun.  on  Contracts,  S.  C. 

106 ;  6  B.  &  C.  333  ;  8  D.  &  R.  67,  S.  C. ;  (11)  JSnte,  264. 

fottf  vol.  ii.    As  to  the  stamp,  if  there  be  a  {x)  8  T.  R.  327. 

Written  agreemeut,  3  Esp.  213 ;  i  New  Rep. 

^689)  {  But  see  1 1  Serg.  &  Rawie,  50,  that  the  declaration  ought  to  lay  the  contract 
strictly.  And  see  Weieley's  Adm.  v.  Weir,  7  Serg.  &  RawIe,  311,  and  Codman  v.  Jen- 
kins, 14  Mass.  Rep.  93. } 

(690)  In  Egler  v.  Marsden,  5  Taunt.  25,  which  was  an  action  of  debt  for  use  and  occupa- 
tion, GiBBS,  J.,  says  r — "This  is  not  an  action  on  the  statute  11  G.  8.  c.  19.  The  meaning 
of  that  act  was,  you  may  bring  an  action  upon  the  case,  and  although  it  shall  appear  that 
there  was  a  contract  under  a  certain  rent  reserredi  yet  yon  shall  recover  a  reasonable  oooh 
penaation  for  the  use  of  that  which  you  go  for." 
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hftlnt  them  {y)  ;  or  although  the  premises  were  destroyed  by  fire,  or  otherwise     ■▼'  its 
rendered  uninhabitable  (z)  before  the  rent  accrued  due.     It  suffices  if  there      ^^  * 
were  a  constructive  legal  possession,  provided  there  were  a  holding  or  tenan-  Stbly.  The 
cj  (a).     And  it  lies  against  a  tenant  who  holds  over  afler  the  expiration  of  a  ^Ji^, 
demise  by  d^ed,  to  recover  rent  accruing  due  after  the  end  of  the  term  (fc).      j  jj^  ^^ 
But  a  husband  cannot  be  sued  alone  for  use  and  occupation  of  premises  by  sumpsit. 
his  wife   dum  sola ;  as  it  cannot  be  said  that  she  occupied  at  hia  request  (c).  Common 
The  mode  of  describing  the  premises  is  pobted  out  in  the  second  volume  (d).  ^^^^^' 

The  indebitatus  count  may  also  be  brought  to  recover  a  remuneration  for 
the  use  and  occupation  or  enjoyment  of  &  fishery ^  a  water-course  (e),  or  a  pew, 
and  for  tolls,  &c.  (/)  or  other  incorporeal  hereditament ;  although  in  strict- 
ness, as  being  incorporeal  matters,  there  could  not  have  been  a  sufficient  de- 
mise or  contract  otherwise  than  by  instrument  under  seal  {g).  So  indebitatus 
assumpsit  lies  for  the  antecedent  use  and  occupation  of  a  messuage,  together 
with  incorporeal  hereditaments,  or  of  the  latter  alone,  although  a  special  count, 
setting  out  a  contract  for  letting  the  same,  would  be  void,  because  not  under 
seal,  and  therefore  invalid  at  common  law  (g). 

The  common  indebitatus  count,  to  recover  the  price  or  value  of  goods  sold  Qoods 
by  the  plaintiff  to  the  defendant,  states,  that  the  defendant  was  indebted  to  the  *^^^ 
plaintiff  for  goods,  chattels,  and  effects,  by  the  plaintiff  sold  and  delivered  to 
the  defendant  "  at  his  request." 

It  seems  that  the  price  or  value  o£  fixtures  and  perhaps  crops  sold,  may  be 
recovered  under  the  common  count,  provided  there  be  inserted  therein,  be- 
ndes  the  word  goods,  the  terms  fixtures,  crops,  chattels,  effects,  &c.  (A).  It 
isy  however,  usual  to  frame  the  count  differently  where  the  price  of  fixtures  (t) 
or  crops  (&)(691)  is  sought  to  be  recovered.  If  cattle  were  *sold,  that  word  [  *379  J 
should  be  introduced  into  the  count,  though  the  word  chattels,  which  includes 
animate  as  well  as  inanimate  things,  would  suffice.  Where  an  agreement  be- 
tween an  out-going  and  incoming  tenant  was  that  the  latter  should  buy  the 
hay,  &C.  of  the  former  upon  the  farm,  allowing  the  expense  of  repairing  the 
fences,  &c.  and  that  the  value  of  the  hay,  &c.  and  of  the  repairs,  should  be 
ascertained  by  third  persons,  it  was  held  that  the  balance  settled  to  be  due,  that 
is,  the  value  of  the  goods,  allowing  for  the  repairs,  was  recoverable  upon  the 
count  for  goods  sold  (/)•  Upon  one  count  for  goods  sold  in  the  common  form, 
(he  prices  of  different  goods  sold  at  different  times  may  be  recovered  (m)« 

(9)  16  East,  33.  {g)  Bird  v.  Hlgginaon,  1  Harriaon,  Rep. 

(x)  4  Taunt.  45;  that  is,  if  the  landlord  61. 

were  not  bound  to  render  them  habitable,  (h)  Post,  vol.  iL    See  7  Taunt.  188;  3 

see  R.  &  M.  268 ;  4  C.  &  P.  65.  Marsh.  495,  S.  C.  The  word  "  effects,"  in- 

(a)  6  Ring.  806.  eludes  « fixtures,"  1   B.  &  Aid.  806;  and 

lb)  4  B.  &  C.  8  ;  6  D.  &  R.  42,  S.  C.  see  1  Crom.  M.  &  Ros.  866,  as  to  "  goods, 

(c)  1  B.  &  B.  50.  and  chattels,  fixtures,  and  effects,*'  aud  im- 

{d)  The  situation  of  the  premises  need  not  port  of  those  terms. 

be  shown.    As  to  a  variance  in  stating  the  (t)  Id,  43,  187, 185. 

parish,  id.  and  eaUe,  307.  (*)  Id.  44,  185.    See  1  B.  &  P.  397 ;  3  B. 

re)  4  B.  &  C.  8  ;  6  D.  &  R.  42,  S.  C.  &  C.  357,  364  :  4  M.  &  R,  455,  S.  C;  9  Id. 

(/)  See  the  forms  and  notes,  post,  vol.  ii.,  561 }  4  M.  &  K.  224,  S.  C. 

and  mts,  114.  (0  18  East,  1. 

(m)  8  Saund.  181,  2,  note. 


(691)  See  Lewis  ex.  v.  Colbertson,  Adm.  U  Serg.  &  Rawle.  48. 
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rr.  iw 

PARTS,  &C. 


6thly.  The 
cause  of 
action. 

1.  In  as- 
sumpsit. 

Common 
counts. 


In  order  to  maintain  a  count  for  goods  sold  and  delivered^  it  id  esBOBtial  that 
the  goods  should  have  been  d^Uvtred  to  the  defendant  or  his  agent,  or  to  a 
third  person,  not  credited  by  the  plaintiff,  at  the  request  of  the  defendant,  or 
that  something  equivalent  to  a  delivery  should  have  occurred  (n),  and  if  nat 
delivered^  but  still  on  premises  of  vendor,  though  packed  in  boxes  furnished 
by  purchaser,  plaintiff  would  be  nonsuited,  for  he  should  have  declared  for 
goods  bargained  and  sold  or  specially  (o).  Where  a  contract  was  made  be- 
tween A.  and  B.,  whereby  A.,  having  a  quantity  of  apples,  agreed  to  sell  his 
cider  to  B.  at  a  certain  price  per  hogshead,  to  be  delivered  at  T.  at  a  future 
time,  the  cider  to  be  manufactured  by  B.  on  A.'s  premises ;  and  A.  delivered  a 
quantity  of  the  apples  to  B.'s  servant ;  but  before  the  time  for  delivery  of  the 
cider  it  was  seised  and  sold  by  the  excise,  in  consequence  of  B.'a  defauU  ; 
it  was  held,  that  as  the  delivery  at  T.  thus  became  impossible,  B*  was  liable  on 
a  count  for  goods  sold  and  delivered  (  p).  This  count  may  also,  it  seems,  be 
maintained  where  goods  have  been  delivered  on  the  terms  of  sale  or  return,  and 
have  not  been  returned  within  the  time  agreed  upon,  or  wiUiin  a  reasonable 
time  (9).  But  where  A.  sold  beer  to  B.  in  casks,  giving  him  notice  that  un- 
less he  returned  the  casks  in  a  fortnight,  he  would  be  considered  as  the  pur- 
-   .  chaser,  it  was  held  by  Lord  Ellenborough  that  B.  was  not  liable  for  the  value 

cf  the  casks  retained  by  him,  as  for  goods  sold  and  delivered,  but  only  upon  a 
special  count  (r).  Where  a  defendant  by  fraud  induced  the  plaintiff  to  sell 
goods  to  a  third  person,  who  was  insolvent,  and  then  got  the  goods  into  his 
own  possession,  it  was  held  that  he  was  liable  upon  the  common  count  (a). 
But  not  if  by  fraud  a  sale  on  credit  was  obtained,  and  which  credit  has  not 
expired  (<). 
[  *380  ]  *The  common  counts  for  goods  sold  cannot  be  maintained,  and  it  is  necos- 
saiy  to  declare  specially  in  the  following  cases, 

Ist.  If  the  sale  were  not  to  the  defendant,  but  to  a  third  person,  and  the 
defendant  were  only  liable  collaterally,  that  is,  in  case  the  vendee  did  not 
pay  («)•  And  in  an  action  against  a  broker  acting  under  a  del  credere  com- 
mission, to  recover  the  price  of  goods  sold  by  the  defendant  for  the  plaintiff, 
the  declaration  should,  it  seems,  be  special  {x), 

2dly.  In  general,  these  counts  cannot  be  supported  where  the  plaintiff  was 
to  be  paid  for  his  goods,  not  in  money,  but  by  the  delivery  of  other  goods  (y)« 
But  if  the  contract  by  for  payment  partly  in  money  and  partly  in  goods,  and 
the  latter  are  delivered,  and  the  plaintiff  seek  [to  recover  the  money  only,  he 
may  declare  on  the  common  count  for  goods  sold  (2).  And  where  the  de- 
fendant agreed  to  sell  to  the  plaintiff  three  unfinished  houses,  and  to  finish 
them  within  a  certain  time,  and  the  plaintiff  agreed  to  pay  for  them  by  the  de- 


(n)  8  T.  R.  328  ;  2  B.  &  Aid.  755. 

(0)  Boull«r  V.  Arnott,  3  Tyrw.  267. 

(p)  5  B.  &  C.  628 ;  8  D.  &  R.  403,  S.  C. 

(q)  Peake,  R.  66 ;  see  5  B.  &  C.  628 ;  8 
Bing.  4. 

(r)  2  Stark.  R.  39. 

{i)  3  Taunt.  274;  1  B.  &  C.  101  ;  see  3 
Csunpb.  352,  and  4  Taunt.  189,  that  in  gen- 
eral there  must  be  a  contract  of  sale.  An 
executor  when  liable  upon  an  implied  con- 
tract to  pay  funeral  expenses  in  burying  the 
testator,  3  Y.  &  J.  88. 


(0  Ferguson  r.  Carrington,  9  B.  &  Cr^. 
69  ;  Strutt  v.  Smith,  1  Cr.  M.  &  R.  312. 

(u)   1  Saund.  21 1  a,  b  ;  2  Campb.  2l5. 

(ar)  7  Taunt.  558  ;  1  Moore,  279,  S.  C. 
See  the  special  count  and  note,  post,  vol.  ii. 
An  indtbitv^us  count  by  the  broker  for  his 
dtl  credere  commission  is  good,  at  least  after 
verdict,  8  Taunt.  371  ;  2  Moore,  420,  S.  C. 

(y)  1  Hen.  Bla.  287  ;  Hoit,  C.  N.  P.  179 ; 
3  Campb.  352. 

(z)  3  B.  &  C.  420 ;    5  D.  &  R.  S77,  S.  C. 
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lively  of  cement  at  a  fixed  price,  higher  than  the  usual  price,  and  the  de« 
fendant  did  not  complete  the  houses  within  the  time,  and  afterwards  said  he     it*  its 
had  sold  one  of  them  to  a  third  person,  Lord  Tenterden,  C.  J.  said,  that  the  ^^'^"»  ^^' 
common  count  for  cement  sold  and  delivered  was  sufRcient,  the  defendant  5thly.  The 
having  broken  the  contract  and  disabled  himself  from  completing  it ;  but  he  ^^^  °^ 
directed  the  jury  to  give  only  the  ordinary  price  of  cement  (a).  .  j 

3dly*  If  the  goods  were  to  be  paid  for  by  a  bill  of  exchange  or  promissory    sumpsit. 
note,  and  the  defendant  has  refused  to  give  it,  the  declaration  should  be  spe-  Common 
cial  (6)  :  but  after  the  expiration  of  the   credit,  or  time  during  which  the  in-  ^u^^^* 
stroment  was  to  be  current,  the  common  count  will  be  sufficient  (c).     And 
this  count  is  sustainable,  although  the  bill  had  been  given,  and  the  plaintiff  had 
indorsed  it  away  and  was  not  the  holder  at  the  time  the  action  was  com* 
menced,  ^provided  the  defendant  dishonored  the  bill,  and  the  plaintiff  had  it  in  [^381 1 
his  possession  at  the  time  of  the  trial  {d).     If  the  bill  be  lost  before  or  after  it 
id  due,  no  action  for  the  price  of  the  goods  sold  can  in  general  be  maintain-- 
ed  (e). 

4thly.  If  there  have  been  no  delivery  of  the  goods,  even  the  count  for 
goods  bargained  and  sold  (not  showing  a  delivery)  cannot  be  maintained,  un- 
less it  appear  that  there  has  been  a  complete  sale  and  the  property  in  the 
goodfl  had  become  vested  in  the  defendant  by  virtue  of  such  sale,  and  an  ac- 
tual acceptance  of  the  commodity  by  the  defendant  (/).  The  property  is  not 
vested  in  the  defendant  if  the  goods,  being  part  of  a  larger  quantity,  are  not 
separated  therefrom,  and  something  remains  to  be  done  to  distinguish  them 
and  ascertain  their  quantity,  or  number,  or  the  amount  of  the  price.  This 
rule  has  been  already  considered  (g).  Nor  is  the  property  in  goods  vested  in 
the  defendant  so  as  to  render  the  common  count  for  goods  bargained  and  sold 
sufficient,  unless  the  article  has  been  finished,  and  specifically  appropriated 
and  set  apart  for  the  purchaser,  and  he  has  assented  thereto  {h)»  In  these 
cases  the  declaration  should  be  framed  specially  on  the  contract  for  not  ac- 
cepting the  goods,  or  for  refusing  to  complete  the  bargain  (t) ;  and  in  general, 
where  the  contract  is  not  substantially  for  the  sale  of  goods,  but  is  rather  for 
work  and  materials,  the  value  even  of  the  latter  is  not  recoverable  upon  a 
count  for  goods  sold  (k) ;  and  the  plaintiff  should  declare  for  work  and  ma- 
terials. Where  the  defendant  refuses  to  receive  goods  which  he  has  agreed 
to  purchase,  the  special  counts  are  not  only  necessary,  if  the  property  in  some 
identical  goods  has  not  become  vested  in  the  defendant,  but  are  at  all  events 
essential  in  order  to  recover  any  expenses  which  may  have  been  incur- 
red (/)  (692).     The  counts  for  goods  *^  bargained  and  sold"  should  also  be 

(a)  Baines  v.  Payne,    December,    1828,  B.  &  C.  277 ;  2  M.  &  R.  292,  S.  C. 

sittings  at  Westminster.  (j?)  *^nle,  169. 

(6)  Strut  V,  Smitb,  1  Cr.  M.  &  R.  312.  (A)  Id.  and  supra,  n.  (/);  8  B.&C.277; 

(«)  4  East,    147 ;    9  Id,  498  ;    13  Id.  93  j  2  M.  &  R.  292,  S.  C. ;  9  B.  &  C.  73. 

S  Marsh.  495.  (t)  Atkinson  «.   Bell,  8  B.  &  Crcs.  877; 

Oi)  I  M.  &  P.  223  ;  4  Bing.  454,  S.  C.  cited  in  Laythorp  v.  Bryant,  1  Bing.  N.  C. 

(<)  3  B.  &  B.  295  ;    7  B.  &  C.  90 ;    9  D.  430. 

^  R.  860,  S.  C.  (k)  1  Marsh.  581 ;    6  Taunt.  324,  S.  C. ;    • 

(/)  5  R  &  C.  857,  865  ;    8  D.  &  R.  693,  9  B.  &  C.  73. 

S.  C. ;  6  /((.  388  ;  9  D.  &  R.  298,  S.  C. ;  8  (i)  6  Taunt.  162  ;  1  Marsh.  16S. 

(692  )    {  Outwater  v.  Dodge,  7  Cow.  Rep.  85. } 


881  OF    THE   DECLARATION. 

!▼•       added  (tn).    Indebitaku  assumpait  lies  to  recover  "  goods  and  chattels/' 
fiu;?    '  naming  the  value,  due  "  for  tolls,"  &c.  (n). 

cauie  of  ^      ^^^^  respect  to  debts  for  work  and  labor  or  other  personal  services,  and  for 
action.        materials  used  in  performing  the  work,  it  is  a  rule  that  if  preceded  by  the  de- 
1.  In  as-    fendant's  request,  then  however  special  the  agreement  was,  *yet  if  it  were  not 
sutnpsit.     uQ(]er  qqq\  ^0^^  iiQii  ii^Q  terms  of  it  have  been  performed  on  the  plaintiff's  part, 
1  b '^    d    ^^^  ^^^   remuneration  was  to  be  in  money  (  p),  it  is  not  necessary  to  declare 
materials,   specially,  and  the  common  indebitaiua  count  is  sufficient  (9)  (693).     Where 
[^  *382  ]  the  demand  is  for  wages,  fees,  or  work  and  labor  in  particular  professions,  &c. 
it  is  usual  to  insert  a  count  stating  concisely  the   nature   of  the   service  (r). 
But  the  common  count  for  work  cmd  labor  is  in  general  sufficient,  without 
showing  what  sort  or  manner  of  work  was  performed  («)•     An  attorney,  under 
the  count  for  work  and  materiah^  may  recover  a  bill  for  his  fees,  and  for  the 
price  or  value  of  parchment  vellum  (f).     A  farrier,  &c.  may  recover  for  attend- 
ance and   medicine,  &c.  under  the   common  counts  for  work  and  vMieru 
ah  (u)(694).     And  these  counts  are   sufficient  though  the  demand  be  for 
building  a  house  (x)  under  a  special  written  agreement  and   specifications  ; 
although  as  formerly  remarked  (y) ,  it  might,  in  some  cases,  be  advisable  to 
insert  a  special  count     The  common  count  will  suffice  to  support  a  claim 
for  (he  services  of  the  plaintiff's  apprentice  or  servant  whilst  improperly  har- 
bored by  the  defendant  (z).     But  under  a  common  count  for  work  and  labor 
and  materials  done  at  defendant's  request,  an  outgoing  tenant  cannot  recover 
the  usual  remuneration  payable  to  him  as  outgoing  tenant  for  work  and  .ma- 
terials on  the  farm,  but  must  declare  specially  (a). 

As  before  observed,  where  there  is  an  entire  contract  for  work  and  labor 
and  materials,  the  value  of  the  latter  is  not  recoverable  under  a  count  for 
goods  sold  (b) ;    nor  can  the  count  for  work  and  labor  and  materials  be 

(m)  1  East,   194.      Distinction  between  count,  Holt,  C.  N.  P.  392 ;  and  see  1  Stark. 

this  count  and  tiie  count  for  goods  sold  and  275  ;  3  Bing.  635. 

delivered,   1  Yes.  jun.  609.    No  arrest  for  (r)  See   the  forms,  post,  vol.  ii.    As  to 

goods  ^  bargained  and  sold,"  12  East,  399.  contracts  for  work  or  services  in  general,  see 

(n)  6  B.  &  C.  385;    9  D.  &  R.  452,  S.  C.  id.  9  B.  &  C.  92.     As  to  the   recovery  of 

(0)  Ante,  1 17.  wages  pro  rata,  see  Turner  v.  Robinson,  5 

(p)  Ante,  380.  B.  &  Adol.  789 ;  Fawcett  v.  Cash.ttf.  904. 

iq)  Fitz.  302  ;    1  Wils.  117;    Bui.  N.  P.  (s)  2  Saund.  350,  n.  2. 

139 ;  1  New  Rep.  331,  335  ;  6  East,  569 ;  2  m  Fisher  v.  Snow,  3  Dowl.  26. 

Marsh.  273;    Holt,   N.  P.   Rep.  236;    4  (u)  3Campb.  37;    1  New  Rep.  889;    S 

Campb.   186.    An  indebitatus  count  by  a  Wils.  20. 

factor  to  recover  a.  dit  credere  commission  (x)  8  6.  &  C.  283  ;  2  M.  &  R.  390. 

has  been   held   good  after  verdict,  2  Moore.  (y)  Ante,  372,  373. 

420;    8  Taunt.  371,  S.  C. ;     14  East,  578.  (2)  3  M.  &  Sel.  191. 

Extra    freight  is  recoverable    under    this  (a)  Leeds  v.  Burrows,  12  East,  1. 

(6;  Ante^  381. 


(693)  Ace.  Felton  v.  Dickinson,  10  Mass.  Rep.  287,  269. 

(694)  To  this  case  the  reporter  has  added  the. following  note :— *'  I  have  thought  thai 
this  decision  may  be  of  some  use  to  the  profession,  although  the  point  was  not  before 
thought  doubful  among  gentlemen  at  the  bar.  But  in  cases  of  this  sort  it  is  not  unusual 
to  find  at  least  ten  counts  in  the  declaration — two  for  work  and  labor  as  a  farrier,  &c. — ttc9 
for  work  and  labor  generally — two  for  goods  sold  and  delivered — and  the  four  money 
counts,  not  omitting  money  lent,  which  can  never  be  of  any  use  except  where  there  is  a 
specific  contract  of  the  lending  and  borrowing  of  money. — If  a  declaration  contains  general 
and  special  counts  for  work  and  labor,  the  court  on  motion  will  order  one  Mt  to  bt 
struck  out  as  luperfluous**'    Meeke  v.  Oxiade,  1  Nt w  Rep.  269. 
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maintmiiied,  nnless  the  article  agreed  for  haa  been  finished,  and  appropriated      >▼•  Ati 
to  the  defendant  by  his  conaent,  and  he  haa  acquired  a  property  in  the  specific  '^^I!l  ^ 
chattel  (e).  Athly.  The 

To  support  this  count  the  plaintiff  must  in  general  have  completely  perform^  acrioL 
9d  the  work  contracted  for  (d);  and  if  not|  it  is  necessary  to  declare  special- 
ly if  the  defendant  has  wrongfully  prevented  the  plaintiff  from  performing  the  sumpuL 
work ;  as  where  a  seaman,  who   was  to  have  wages  for  his  service  during  an  Commoa 
entire  voyage^  but  pending  it  was  left  behind  on  shore,  and  prevented  from  eouatfa 
serving  the  whole  voyage*  a  special  count  was  held  to  be  necessaty  (e).     But 
if  a  party  be  hired  as  a  ^servant,  or  clerk,  &c.  for  a  specific  period,  and  in  i  4f3^1 
part  perform  the  service,  and  be  ready  to  complete  it,  but  be  prevented  from 
so  doing  by  the  employer,  the  wages  or  salary  for  the  whole  term  may  be  re- 
covered upon  the  indebitatua  count  for  work  done  (/).     And  in  some  cases* 
although  the  original  agreement  has  not  been  strictly  performed  by  the  plain* 
tiff,  yet  if  the  defendant  avail  himself  of,  and  derive  a  benefit  from,  Ihe  work 
done,  he  will  be  liable  upon  a  common  count  (gr)(695).     But  where  A.  un- 
dertook for  a  specific  sum  to  repair  and  make  perfect  a  given  article  then  in  a 
damaged  state,  and  did  repair  it  in  part  but  did  not  make  it  perfect,  it  was  held 
that  he  could  not  recover  for  the  work  actually  done  and  materials  found,  the 
contract  being  entire,  and  the  defendant  having  never  been  discharged  firom 
his  obligation  to  complete  it  {h).     And  if  a  person  hired  for  a  period  be  guilty 
of  misconduct  which  justifies  his  employer  in  discharging  him  at  once,  it 
seems  that  he  cannot  recover  even  for  his  antecedent  services  (t). 

Money  lent  to 'the  defendant  himself  on  his  own  credit,  may  be  recovered  Money 
under  the  common  count  for  money  lent^  though  delivered  to  another  person  at  ^ 
his  request  (j)  ;  and  sometimes  the  plaintiff  may  recover  on  the  common  count 
for  money  lent,  though  a  special  agreement  has  been  entered  into  and  rescind- 
ed {k) ;  but  the  transaction  must  have  been  substantially  a  loan  by  the  p/atn- 
Hff{l).  And  if  money  be  lent  to  a  third  person  at  the  defendant's  request,  and 
both  be  liable  to  repay  the  money,  the  one  on  the  loan,  and  the  other  in  respect  of 
his  collateral  engagement,  which  must  be  in  writing,  the  count  against  the  latter 
must  be  special  (m)(696).  A  declaration  against  a  husband  **  for  money  lent 
to  his  wife  at  his  request"  is  maintainable  (n) ;  oit/er,  if  it  be  alleged  that  tho 

(c)  jJnIe,  169,  381.  «  Stark.  Rep.  256  j  4  Campb.  376  j  6  Car. 

Id)  S  Sdund.  350,  note  2.  &  P.  15  ;  1  Chitty's  Gen.  Prac  75  to  84. 

(e)  «  Eas^  145  ;  8  Jd.  300  j  6  T.  R.  320  j        (j)  8  T.  R.  328.    As  to  evidence  of  loan, 

see  5  Bing.  135  ;  «  Chit.  R.  320.  see  2  Phil,  on  Evid.  5th  edit.  127  5  7  B.  «( 

(/)  4  Campb.  375  ;  1  Slark.  198,  S.  C. ;  C.  4lC  5  1  M.  &  R.    125,  S.  C.    When  thw 

5  Bing.   132,  135  ;  but  see  3  Car.  &  P.  350.  count  lies  by  the  assignee  of  a  bankrupt,  «M* 

(r)  See  Bui.  N.  P.  139.    Per  Sir  J.  Mans-  «e,  28 ;  or  an  executor,  •nie,  21,  22. 
field,  C.  J.,  1  New  Rep.  355  ;  4  Taunt.  748.        (*)  7  Bing.  266. 
As  to  extru  work,  where  there  is  a  special        (/)  5  Bar.  &  Aid.  389. 
contract,  Peake's  Rep.   103;  Hol^  N.  P.        (m)  1  Saund.  211  b;  1  Salk.  23  5    811 

Bcp.  236  ;   I  Stark.  R.  275  ;  3  TaunU  52  ;  16:  Carth.  446 ;  2  Wils.  141  ;  3  /d.  S 88  ; 

4  Id.  74f.,  748  ;  3  Bing.  6J5.  2  Bla.  R.  872  ;  2  T.  R.  81 ;  1  Moore,  128. 

(*)  9  B.  &  C.  92  ;  3  Taunt.  52.  (»)  3  Wils.  388. 


({)  4  C.  &  P.  208  ;  see  3  Esp.  Rep.  235 ; 


(695)  See,  however.  Stark  ».  Parker,  Moses  v.  Stevens,  2  Pick.  Rep.  267, 332.      

(696)  Bee  the  drcumsunces  under  which  the  plaioaff  was  held  to  be  entiU^  to  Teotfvar 
as  for  money  lent,  under  the  common  count.  Perkins'  Adm.  •.  Dunlapy  5  Greenk  R^ 
968. 

ToL.  I.  4* 
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1.  In  as* 
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Common 
eoonts. 

Money 
pakU 


moflej  was  lent  to  her  at  ker  request,  or  was  lent  to  both  at  their  joint  solici- 
tation (o). 

*In  general  there  must  have  been  a  loan  of  money  to  support  this  coaot ; 
but  an  advance  in  foreign  coin  is  sufficient  (p).  The  transfer  of  stock  into 
the  defendant's  name  could  not,  it  seems,  be  regarded  as  a  loan  of  money  to 
him  (?)(697). 

To  sustain  the  common  count  for  money  paid  by  the  plaintiff  for  the  defend* 
ant's  use  and  at  his  request,  it  is  essential,  firstf  that  the  plaintiff  should  havo 
paid  money  for  the  defendant  (r)(698),  and  secondly^  that  such  payment  should 
have  been  made  at  the  defendant's  request  express  or  implied  (»)« 
.  'Where  the  sum  which  the  plaintiff  has  paid  is  in  the  nature  of  unliquidated 
damages  or  costs^  and  cannot  be  considered  as  strictly  paid  in  discharge  of  a 
debt  due  from  the  defendant  (() ;  or  where  the  plaintiff  has  not  actually  cofade 
a  payment  in  money,  but  has  merely  been  obliged  to  give  security  (699),  or  his 
goods  have  been  sold  under  a  distress  for  the  defendant's  debt,  the  declaration 
must  be  special  for  not  indemnifying,  &c.  («) ;  and  where  an  accommodation 
acceptor  has  been  obliged  to  pay  costs  as  well  as  a  principal  sum,  ho  must,  to 


ro)  4  Price,  48. 

[p)  1  Marsh.  33  ;  5  Taunt.  228, 

[q)  5  Burr.  2589  ;  I  Cast,  I ;  2  B.  &  Aid. 
fil.  The  exchange  of  securiiiee,  notes,  &c 
when  is  not  a  loan,  8  Taunt.  208. 

ir)  10  Bar.  &  Ores.  346  ;  3  B.  5t  AM.  51  ; 
3  East,  151^ ;  and  see  7  Bing.  246  ;  6  Bar.  & 
Cres.  AZ&i  9  D.  &  R.  603,  S.  C. 

(5)  I  Saund.  264,  note  r, 

(<)  5  Eep.  Rep.  3  *,  4  Id,  223  >  8  T,  Rep. 
610  ;  1  T.  R.  269  ;  7  Jd.  204,  576  ;  1  VVils. 
188;  4  Campb.  81  ;  Jones  t.  Farney,  t 
Jid'Clel.  25  ;  bat  see  4  Taunt.  189.  Where 
the  plain  Li  if  purchased  stock,  which  the  de- 
fendant agreed  to  transfer  on  a  given  day, 
and  in  consequence  of  a  rise  the  loss  on  the 
sale  amounted  to  £\5,  which   the  defendant 


refused  to  pay  ;  and*  the  pTtiin tiff  afterwards 
puid  ihat  sum  to  another  broker,  by  whom 
the  transfer  was  made ;  it  was  held,  the 
plaintifi'  could  not  recover  in  an-  action  for 
money  faid,  but  thai  he  shocld  have  declared 
specially  on  the  eomract  with  the  defendanf, 
as  his  claim  was  ir»  the  nat»re  of  unliqujfia- 
ted  damaG;es,  2  iVJoori^255.  A  debt  paid 
by  a  sheriff's  offrcer  on  an  attachment  against 
the  sheriff,  by  defendant's  default,  isreeoTep- 
able  by  the  ^rmer  under  tlie  common  count, 
1  M.  6c  M.  347, 

(«)  3  East,  169:  11  Id,  52;  2  B.  &  Aid. 
51  ;  2  Esp.  611;  see  6  Bing.  229,  303. 
When  parties  who  have  paid  money  for  an- 
other should  jo  n  or  sever  in  suing  tlia  lattec, 
aiife,  8,  9;  7B.&C.  217. 


(697)  A  note  payable  in  specific  articles  is  admissible  in  evidence  under  the  money 
counu,  Crandatt  ».  Bradley,  7  Wend.  R.  31 1.  Smith  ».  Smith,  2  Johns.  Rep.  235,  and 
Pierce  v.  Crafts,  12  Johns.  Rep.  90. 

(698)  An  accommodation  indorser,  a  surety,  paid  p.irt  of  a  judgment  obtained  against 
him  and  gave  his  note  for  the  balance  which  was  accepted  by  the  plaintiff  in  satisfaction 
of  the  judgment ;  heldj  that  the  cause  ef  action  was  ))erfcct,  and  he  might  recover  against 
his  principal  as  for  money  paid,  and  the  statute  of  limitations  begins  to  ran.  Rodman  v. 
Hedden,  10  Wend.  R.  498.  But  as  a  general  rule,  a  surety  cannot  recover  until  be  has 
actually  paid  the  money  ;  and  a  judgment  recovered  against,  or  an  imprisonment  on  the 
execution  are  not  considered  equivalent  to  payment  so  as  to  entitle  the  surety  to  calf  upon 
his  princfpal  for  money  paid  to  his  nse.  Bm  where  ibere  is  «n  exf  ress  to  indemnify  and 
save  harmless,  and  the  surety  is  sued  and  charged  in  execution,  the  promise  to  indemnify 
is  broken,  and  the  surety  may  maintain  an  action  withoat  the  debt  having  been  paid  ;  but 
be  can  onjy  recover  a  compensation  for  the  injury,  ib.  Powell  v.  Smith,  8  Johns.  Rep. 
249.  If  the  surety  give  hb  negotiable  note  for  the  debt,  which  is  received  in  satisfkction, 
it  is  equivalent  to  the  payment  of  money,  ib.  Gumming  v.  Hackley,  8  Johns.  Rep.  206. 
Wctherby  v.  Manns,  1 1  Johns.  Rep.  518.  3  Mass.  Rep.  403.  If  a  surely  pays  money  lor 
his  principal  by  virtue  of  a  legal  obligation,  it  gives  the  surety  an  immediate  cause  of  ao 
tion  agahist  his  principal.     Butler  v.  Wright,  20  Johns.  Rep.  367.    2  Wend.  R.  409. 

(t99)  Ace.  Gumming  r.  Hackley,  8  Johns.  Rep.   202.    Unless  that  security  be  a  ne- 
gotiable  instrument.    Id.    3  Johns.   Rep.  206.     Barclay  v.  Goocb,  2  Esp.  Rep.  571, 
{  Morrison  w.  Berkey,  7  Scrg.  &  Rawle,  246,    Kearney  ».  Tanner,  17  Serg.  It  Rawk» 
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recover  the  former^  declare  specially  (v)«     Nor  is  there  any  ground  for  sup-       >▼• 
porting  the  count  for  money  paid  unless  the  payment  were  made  at  the  express  '^*  &^^*' 

or  implied  (700)  request  of  the  defendant,  and  the  request  must  be  always      

averred  (jc).     It  is  clear,  however,  that  if  money  be  paid  by  a  person  in  con-  cau^  S" 
sequence  of  a  legal  liability  to  which  he  is  subject,  but  from  which  a  third  acijoii. 
person  ought  to  have  relieved  him  by  himself  paying  the  amount,  a  requeU  1.   In   u. 
will  be  implied.     Thus  an  executor  who  has  paid  the  legacy  duty  may  sue  the  *"<"P"^ 
legatee  for  the  amount,  as  money  paid  for  his  use  at  his  request  (y).  Common 

The  form  of  this  count  is  extremely  simple,  it  merely  stating  (hat  the  de-  Money 
lendant  is  indebted  to  the  plaintiflT  in  a  ^certain  sum  "  for  money  had  and  re-  ^^  .^^ 
ceivtd  by  the  defendant  to  and  for  the  use  of  the  plaintiff,^  (,),  I 

It  must  in  general  appear  that  the  defendant  has  received  money  (701),  and  [^386  ]  ' 
not  merely  money's  worth,  as  stock  (a)  (702),  or  goods  (6) ;  but  if  the  defend- 
ant received /orei^n  money  he  would  be  chargeable  upon  this  count  (c).  The 
eommon  count  will  also  suffice  against  a  party  who  received  country  bank 
notes  expressly  as  money  ((2)(703).  Where  goods  or  other  property  improper- 
ly received  by  the  defendant  are  saleable,  it  may,  under  circumstances,  and 
after  a  laps^ie  of  time^  be  presumed  against  him  that  he  has  sold  the  property 
and  received  money  in  return  («)(704),  provided  there  be  reasonable  evidence 
that  the  defendant  converted  the  same  into  motiey  (e),  but  not  otherwise  (/)• 
And  the  assignees  of  a  bankrupt  may  maintain  an  action  for  money  had  and 

(v^^  Seaver  v.  Seaver,  6  Car.  Il  P.   673 ;    faeli  ;  or  obtained  by  fraud  or  compvlnon ; 

cee  form  8  Chilly  on^Pleading,  5th  ed.  316|    or  extorted  by  unjust  and  oppressive  pro- 

'6th  ed.  197.  ceedings;  or  deposited  upon  an  illegal  wa- 


IL 

must  ~n^  ».».~w, — —  ,  — — 

Co  bail  for  money  paid ;    9  B.  &  C.  543>.  recover  back  money  recovered  by  a  judgw 

When  the  request  will  be  imjdUd,  1  B.  &  B.  xnent,  7  T,  R.  269  ;  2  Compb.  63 ;  8  T.  R. 

391  ;  6  B.  &  C.  439 ;  2  B.  &  B.  59.  645 ;  4  Campb.  58. 

(y)  Foster  v.  Ley,  2  Bing.  N.  C.  269.  (a)  5  Burr.  25H9 ;  1  East,  h 

(z)  See  as  to  this  action  in  general,  and  (6)  1 1  East,  52. 

the  various  instances  in  which  it  is  main-  (c)  5  Taunt.   228 ;   1   Marsh.  33,   S.  C. ; 

tainable,  a  leading  case,  Marsh  o.  Keating,  but  see  M'Lachlan  v.  Evans,   1   Younge  i. 

I  Bing.  N.  C.  19£     It  is  an  action  in  which  Jerv.  3S0. 

the  plaintiff  should  show  a  just  as  well  as  (d)  \3  East,  20  ;  4  Bing.  178. 

legal   right  to  the    money.     See  2  Burr.  (*)  Dougl.  138 ;  4  T.  R.  687  j  3  B.  &  P. 

1012  •    Dougl.    133;    2  T.  R.    370;    6   Id.  559;   1  Hen.  Bla.  239. 

631; '3  B.  &  P.   169.    It   lies  for   the  re-  (/)  M'Lachlan  ».  Evans,  1   Younge  & 

covery   of  money  paid  under  a  mistake  of  Jerv.  380. 

(700)  {See  Hassinger  ».  Solms,  5  Serg.  &  Rawle,  4.  Packard  «.  Lienow,  12  Mass. 
Rep.  II.  Oti  V.  Chapline,  3  Harr.  &  M'Hen.  323.  Smith  ».  Say  ward,  6  Greenl.  Rep. 
504. 1    Vide  Riggs  v.  Lindsay,  7  Cranch,  500. 

(701)  i  Ralston  v.  Bell,  2  Dall.  242.  }  Vide  Beardsley  v.  Root,  II  Johns.  Rep.  464. 
Hantz  V.  Sealy,  6  Binn.  409.  {  When  the  defendant,  though  he  does  not  receive  money, 
receives  that  for  which  he  engages  to  pay  money  to  a  third  person,  such  third  person  may 
sustain  the  action.    Dearborn  ».  Parks,  5  Greenl.  Rep.  81.  f 

(702)  Morrison  v,  Berkey,  7  Serg.  &  Rawle,  246.  Nor  for  the  value  of  foreign  secu- 
rities, unless  it  appear  that  the  defendant  had  an  opportunity  of  converting  such  securities 
into  money.  M'Lachlan  «.  Evans,  1  Younge  &  Jervis,  380.  Nor  is  evidence  that  a  horse 
was  received  by  the  defendant  in  exchange  for  a  patent  right,  admissible  either  under  a 
count  for  money  paid,  laid  out  and  expended,  or  for  money  had  and  received.  Dobler  «• 
Fisher,  14  Scrg.  &  Rawle,  179. 

(703^  Vide  etiam  Beardsley  v.  Root,  1 1  Johns.  Rep.  464. 

(704)  SwWitherup  ».   Hill,  9  Serg.  &  Rawle,  11.    See  also  Chapman  ».  Shaw,  9 
.OreeaL  Rep.  69.    Hess  v.  Fox,  10  Wend.  R.  436. 


385  or  THE   DfiCLARATIOlf. 

IT.  iTi     receiTed  agaiiwt  a  ^rij  who  took  the  good$  of  the  bankrupt  in  execolioii  b£- 

L      ier  an  act  of  bankruptcy,  and  then  purchased  the  goods  from  the  sheriff 

Sthiy.The  under  a  bill  of  6ale«  although  no  money  actually  passed  (g)*  So,  where  aa 
action.  insurance  broker  received  credit  in  account  with  an  underwriter  for  a  loss 
1.  In  as-  ^P^°  ^  policy,  it  was  held"  that  his  principal  might  maintain  money  had  and 
sumpail.  re^etoed  against  htm,  to  recover  the  amount,  although  he  had  not  actaally  re- 
Common  eeived  it  {hy 
eooDU* 

This  count  is  sustainable  in  some  cases  where  money  has  been  received  ioT' 
tioudyf  or  even  by  the  intervention  of  forgery  (t) ,  without  any  color  of  con- 
tract (705),  or  under  pretence  of  a  contract  not  performed  by  the  defendant^ 
although,  in  general,  a  party  is  not  at  liberty  to  declare  in  an  action  in  form 
$x  eoniraciu^  where  there  has  been  no  contract  express  or  implied  (Ar).  Thus, 
assignees  of  a  bankrupt  may  declare  for  money  had  and  received  agaiAt  a 
creditor  who  has  levied  bis  debt  by ^.  fa,  a(\er  the  act  of  bankruptcy  (/) ;  and 
they  may  declare  in  as^sumpsit  for  mooey  received  from  the  bankrupt  by  way 
[  *386  ]  ^^  fraudulent  preference  anterior  to  the  act  of  ^bankruptcy  («).  And  where 
3  the  defendant  having  fraudulently  induced  the  plaintiff  to  sell  goods  to  A.,  who 
could  not  pay  for  thorn,  and  on  the  nominal  resale  of  those  goods  by  A.,  in 
which  the  defendant  was  really  concerned,  having  obtained  himself  the  money 
paid  on  such  resale,  it  was  held  that  the  plaintiff  might,  in  an  action  for  money 
had  and  received,  recover  of  the  defendant  the  value  of  the  goods  unpaid  for 
by  A.  (n)(706).  And  where  a  landlord  refused  to  allow  property-tax  and  dis- 
trained and  sold  for  the  whole  of  the  rent,  and  the  tenant  did  not  forego  his 
right  to  deduct  the  tax,  the  tenant  recovered  the  amount  of  the  tax  in  assump-  - 
ait  for  money  had  and  received  (o).  But  this  rule  is  so  far  qualified,  that  the 
Courts  will  not  allow  a  colorable  title  to  land,  &c.  to  be  tried  under  this  form 
of  action,  but  the  plaintiff  must  declare  in  tort(p),  even  though  the  parties 
agree  to  waive  the  objection  to  the  form  of  action  {q)[7{  7) ;  and  where  there 
was  no  title,  and  a  tenant  having  paid  rent  to  A.,  was  ejected  at  the  suit  of  a 
tWrd  person,  who  afterwards  recovered  from  him  mesne  profits  for  the  period 
in  respect  of  which  he  had  paid  rent  to  A. ;  it  was  held,  in  an  action  for  money 
bad  and  received,  that  the  tenant  might  recover  back  that  rent  from  A.,  he  not 

(g)  1  Stark.  134.  {m)  10  East,  378,  418,    ante,    1 13     114, 

IX^  »®,'^T"'*,t*^ '.  ^  ^«Q;P^-  '99-  Trover  has    been  ih  ught  to  be  (he  proper 

(0  Marsh  r.  Keuimg,  1  Bing.  N.  C.  198 ;  remedy,  4   T.    R.   211;    1   Bid.  Rep     194 

held,   that  a   stockholder,  whose  stock  has  The  defendant's  admission  that  he  bad  re-* 

been   sold   without  his   knowledge  under  a  eeived  money   fiom  ihe  bankTunc,  aponJiis 

forged  power  of  attorney,   may   susuiu   an  examination  before  the  commissionerCwhcn 

aot)on  for  money  had  and  received  against  insufficient  to  iU  him,  7  &  &  C    623  •   1  M 

the  innocent  partners  of  the  forger,  who  re-  &  R.  518,  S.  C.  •  i  . 

eeived  the  proceeds  of  ibe  sale.  („)  2  B.  a  B.  369;  5  Bin?  37. 

(k)  Mte,  122,  I  T.  B.  36 ;   I  Tnunt.  359.        (o)   1  M.  &  S.  609  :  see  2  B  &  B  59 
(0  2  Bla.  Rep.  827  ;  3  Wila.  ,304  ;  2  T.         [p)  Cowp.  419:  6  T.  R.  298  •   Stl^  915  - 

R.  144;  Bul.N.P.13li  6  T.  R.  696,  683 ;  2  Hen.  Bla.  408.  ^•''•*^*''  Stra.315, 

and  see  I  B.  &  C.  418.  (,)  9  East,  378,  3S|. 

^^ 

(705)  Vide  Ripley  w.Qelston.  9  Johns.  Rep.  901.    Clinton  ».  Strong.  M.  370.    Beards. 
•  lee  ».  Richardson,  1 1  Wend.  R.  25.  w  .g,  xu.  a/w.    xKearaa. 

(706)  To  warrant  a  recovery  bi.ek  of  money  paid   under  a  special  cofitraet.  a  atriei 
performance  must  be  shown  by  the  plaintiff,  unless  the  contract  has  been  expretsly  reaemd! 

'f2L^^S^^  ^r\    ^"^^^  ••  ®"®"'  ^  Cowen,  46.    Clark  v.  Smith,  14  Johfw.  Ren  3M 

A  k^^  i^^^*-  Sr.*"'  t^?-  *  ^*''^*'  ^«'-    Sadler  •.  Eyans,  ftapptefiSd rS^' 
4  Burr.  1985.  6,    Clark  p.  Smith,  14  Johna.  Rep,  SS6w    Jennings  *  Cel^  U  ib.  9C        * 
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luiviiig  flet  up  any  title  to  tka  premises  on  the  trial  (r).   But  assuropait  for  mon-      >▼•  <Tf 

e/had  and  received  does  not  lie  against  a  sheriff  by  a  landlord,  for  neglecting       L 

to  pay  a  gear's  rent  before  the  removal  of  goods  of  the  tenant  taken  in  execu-  •'>tbly.  Th« 
tion,  according  to  the  statute  8  Ann.  c.  14,  s.  1  (<).  action. 

I.   In    at* 
It  seems  that  in  general  under  this  cauni  the  plaintilT  must  substantiate  a  mmpHU 

claim  to  some  particular  or  specific  sum  (ti) ;  but  if  he  be  legally  and  justly  Common 

entitled  to  a  certain  sum  received  by  the  defendant,  it  is  not  material  that  the  ^^'^^ 

latter  received  it  in  an  indirect  and  circuitous  manner ;  thus,  where  the  holder 

of  a  bill  of  exchange,  who  held  it  in  trust  for  the  plaintiff,  sued  the  drawer^  and 

pending  that  suit  became  bankrupt,  and  his  assignees  afterwards  brought  an 

motion  against  the  drawer  iff  the  bankrupt's  name,  in  which  action  the  sheriff 

having  been  guilty  of  an  escape  on  mesne  process,  the  assignees  recovered 

against  &e  sheriff  the  ^amount  of  the  bill  as  damages,  it  was  held  that  such  [  *387  J 

mmount  was  recoverable  by  the  plaintiff  against  the  assignees  as  money  had 

and  received  for  the  plaintiflPs  use  (v). 

In  order  to  maintain  money  had  and  received,  either  the  money  or  the  goods 
Ibr  which  the  plaintiff  claims  the  proceeds  must  originally,  or  at  the  time  of 
the  action  brought,  have  belonged  to  the  plaintiff  [x).  Therefore,  if  the  sheriff, 
after  having  seized  goods  under  ^  fieri  facias  at  the  suit  of  A.,  sell  them,  though 
irregularly,  under  another  process  at  the  suit  and  for  the  benefit  of  B.,  an  ac* 
tion  for  money  had  and  received  cannot  be  supported  by  A.  against  the  sher* 
iff  (y).  Mere  possession  of  the  property,  for  the  proceeds  of  which  wrongfully 
taken  by  the  defendant  plaintiff  proceeds,  is  sufficient  against  a  wrongdoer  (z); 
though  a  mere  seizure  is  not  sufficient  to  render  the  sheriff.  liable  for  money 
had  and  received  (a).  But  if  the  sale  be  under  the  plaintiff^s  process  he  may 
maintain  the  common  count  against  the  sheriff  (6),  even  it  seems  before  the 
return  of  the  process  (c);  but  the  action  should  not  be  brought  until  aAer  a 
demand  of  the  money  has  been  made  (d).  In  the  case  of  bankruptcy,  money 
had  and  received  lies  against  the  sheriff  without  actual  notice  (e). 

In  genera],  if  money  be  delivered  to  a  servant  or  clerk,  or  agent,  to  be  paid 
over  to  a  third  person,  being  his  principal,  no  action  for  money  bad  and  re- 
ceived, to  recover  it  back,  can  be  sustained  against  the  former,  although  he 
still  have  the  money  in  his  hands,  but  the  priu'^ipal  only,  though  insolvent,  can 
be  sued,  (unless  indeed  the  principal  were  a  lunatic) (/},  and  there  should  be 
a  privity  of  at  least  implied  contract  between  the  plaintiff  and  the  defendant  (/). 
But  it  lies  against  an  agent  of  the  plaintiff  who  has  received  money  for  a  par-i 
ticular  purpose,  and  who  by  want  of  due  care  lost  it ;  and  a  special  count  for 
the  negligence  is  not  necessary  (jg), 

(r)  10  Bar.  &  Cres.  934.  6  B.  &  C.  739  ;  9  D.  &  R.  723,  S.  C. ;  8  B. 

(0  3  Campb.  260 ;  9  C.  &  P.  103.  n.  &  C.  16>i,  722  ;  2  M.  &  R.  6S,  S.  C. ;  3  M, 

(s)  3  B.  fc  C.  626  ;  5  D.  &  R.  500,  S.  C.  &  R.  41 1,  S.  C. 

<9)  I  M.  &  Sel.  714.  (e)  8  B.  &  C.  727  ;  3  M.  &  R.  418,  S.  C. 

(«)  Per   Lord  Ellenboroagh,  C.    J.,    16  (if)  3B.  &Ald.  696;  I  B.  it  B.  380. 

East,  974 ;  3  Bos.  &  Pul.  465  ;  jn»(,  390,  ii.  (e)  8  Bing.  43. 

East,  964.  (/)  Stephens  v.  Badcock,  3  B.  &  Adul. 


(•5i« 


B.  %L  AdoL  941.  354 ;  and  Stead  «.  Thornton,  there  eited  ; 

I  Bast,  974.  infra,  note  (A;),  ttd  quart. 

<i)  3  Campb.  347  ;  1  a  II  B.  370.    See  {g)  fiarryso.  Roberts,  1  Harr.  &  Woll.249. 
farther  as  to  this  actioo  against  the  sheriffi 


967  or  THfi  DECLAKATiorr. 

'^*  In  general  the  defendant^  or  his  agent  or  partner  (fc),  must  have  received  the 

&c       money  for  the  plaintiff  ^$  use,  and  if  by  mutual  consent  the  money  has  been 
'     Tl    ^^^^  ^^  *  stakeholder  in  trust  for  the  party  entitled,  the  latter,  if  liable  at  all, 
cause  of     should  be  made  the  defendant  (i).     And  if  a  party  receive  money  for  a  prin- 
actioii.       cipal,  and  be  merely  the  collector  or   bearer  of  the  money,  and  bona  fide 
1.   In  as-paf/  it  over  before  notice  of  the  claim  of  the  true  owner,  the  action  should  be 
'     brought  against  the  principal,  not  the  servant  (A:).     As  a  chose  in  action  is  not 
counts.       **  '*^  assignable  (/),  if  A.  receive  money  for  B.'s  use,  the  latter  cannot  as- 
sign the  demand  to  C.  so  as  to  enable  him  in  his  own  name  to  sue  A. :    but  if 
in  such  case  A.  assent  to  the  transfer,  and  promise  C.  to  pay  him  the  monej* 
the  action  may  be  brought  in  the  name  of  the  latter  against  A.  (m).    Where 
£  *388  ]  *A.  remitted  to  B.  a  bank  bill,  indorsed  '*pay  to  the  order  of  B.,  under  pro- 
vision for  my  note  in  favor  of  C,  payable  at  B.'s  house,  on,  &c.,"  and  B« 
received  the  proceeds  of  the  bill,  and  refused  to  pay  them  over  to  C,  it  was 
decided  that  B.  was  not  liable  to  C.  as  for  money  had  and  received,  as  B.  had 
never  assented  to  hold  the  bill  or  money  to  C.'s  use  (n). 
/^       This  action  is  frequently  brought  to  recover  back  a  deposit,  or  money  paid 
upon  arr  agreement,  which  the  defendant  omits  or  refuses  to  perform.    A»  a 
general  rule,  it  lies  to  recover  a  deposit  paid  on  the  purchase  of  an  estate,  if 
the  title  be  defective  (o) ;  or  the  vendor  be  not  prepared  to  show  his  title  on 
the  day  fixed  for  that  purpose  between  the  parties  by  their  a^eement  {p) ;  or 
if  neither  party  be  ready,  and  each  make  default  in  performing  his  part  of  the 
agreement  (9).     So  money  paid  on  account  of  the  purchase  of  shares  in  an 
undertaking  which  has  been  abandoned,  may  be  recovered  back  in  this  form 
of  action  (r).     In  these  cases  there  is  an  entire  failure  of  consideration.     So 
where  some  act  is  to  be  done  by  each  party  under  a  special  agreement,  and 
the  defendant  by  his  neglect  prevents  the  plaintiff  from  carrying  the  contract 
into  execution,  the  latter  may  recover  back  money  he  has  paid  upon  it,  as 
money  had  and  received  to  his  use  («)(708).     As  where  the  plaintiff  bought 
cord  wood  of  the  defendant,  to  be  paid  for  on  a  certain  day,  and  it  was  incum- 
bent on  the  defendant  to  cut  off  the  boughs  and  trunks,  and  then  cord  it,  and 
for  the  plaintiff  to  re-cord  it,  but  the  defendant  neglected  to  cut  and  cord  the 
whole  of  it  in  time,  it  was  held  that  the  plaintiff  not  having  received  any  part 
t  ,   of  the  wood  might  recover  back  the  money  he  had  paid  (f). 

Assumpsit  for  money  had  and  received  lies  for  money  paid  under  an  orig- 

(k)  4  M.  &  Sal.  475  ;  1  Ding.  N.  C  198.  Chit.  jun.  Contr.  184  ;  3  Price,  58 ;  S  B.  & 

(i)  9  East,  378.  C.  842  ;  5  D.  &  R.  735.  S.  C.  ;   16  Ves,  443. 

(k)  Sec   the   cases,   Chitiy,  jun.   Contr.  (n)  Crorapt.  &  Jerv.  83  ;   xiipra,  note  (m), 

1S6  ;  7  B  &  C.  101  ;  9  D.  &  R.  881,  S.  C. ;  (0)  2  Bla.  Rep.  1078 ;   1  Esp.  268  ;  S  Id, 

4  Taunt.  198.  639;  4  Id.  221  ;     1  Slark.  R.  65 ;  2  B.  & 

(I)  Ste  ante,  16.  Aid.  171. 

(m)  See  antt,  54;  3  T.  R.  180 ;  8  B.  &  (p)  4  Taunt.  334. 

C.  395,  855  ;   14  East,  587,  n.  a.     Effect  of  (9)  I  R.  &  M.  394, 

order  on  an  agent  holding  money  to  pay  (he  (rj  3  Bar.  &  Cres.  814  ;  5  Dowl.  &  Ryl. 

plaintiff  a  debt  due  to  him  from  the  principal,  751  ;  4  Bing.  .5. 

14  East,  582  ;  7  Taunt.  339  ;   I    R.  &  M.  (s)  7  T.  R.  181  ;  2  You.  &  Jerv.  284. 

68  ;   1  Bing.  150 ;  7  Moore,  .'>27  ;  8  Id.  10  ;  (t)  7  T.  R.  181. 


(708)  {  Frogt  Vf  CInrkson,  7  Cow.  Rep.  24.  So  where  inenUabU  accident  has  ]f>re- 
▼ented  a  party  from  fulfilling  a  contract,  he  may  recover  for  the  part  performed,  on  an  im- 
plied promise,  upon  a  quantum  meruU  count*  willington  v.  West  Boylston,  4  Pick.  Rep. 
101.} 
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ignorawca  or  a  Muksequeni  fargeifulness  of  facts  («),  but  not  if- paid  with        !▼• 

knowledge  of  fact  or  means  of  knowledge  readily  accesfiible,  though  under  an       ^^     ' 

ignorance  of  tato  (x).  

^  '  Sihly.The 

cause  of 
But  the  count  for  money  had  and  received  is  not  maintainable  if  a  contract  action. 

has  been  in  part  performed^  and  the  plaintiff  has  derived  some  benefit,  and  by  1.   In   a»* 
recovering  a  verdict  the  parties  cannot  be  placed  in  the  exact  situation  in  ^^i^P^'* 
which  they  originally  were  when  the  contract  was  entered  into  (y).     Thu9,  Common 
where  A.  agreed  in  consideration  of  a  premium  to  let  a  house  to  B.,  which 
A.  was  to  repair  and  grant  a  lease  of  within  ten  days,  but  B.  was  to  have  im- 
mediate possession  ;  and  B.  paid  the  premiun)  and  took  posseaaionund  retained 
it  afler  the  ten  days,  although  A.  omitted  to  repair  and  grant  the   lease  ;  it 
was  held  that  B.  ^could  not  by  quitting  on  account  of  A.'s  default,  recover   [  *389  ] 
back  the  premium  in  a  count  for  money  had  and  received,  but  was  bound  to 
declare  specially  for  the  breach  of  the  agreement  (z).     So  where  a  party  sokl 
a  patent  right,  and  the  vendee  paid  the  money  and  used  the  patent  right  and 
enjoyed  some  benefit  th  refrom^  but  it  afterwards  appeared  that  the  patent  was 
invalid,  it  was  held  that  money  had   and  received  could  not  be  sustainedi  a 
partial  benefit  having  been  received  by  the  defendant  (a\     And  upon  the  same 
principle,  where  the  master  and  part-owner  of  a  vessel  agreed  to  purchase  the        ^ 
moiety  of  his  partner,  and  having  paid  the  purchase-money  and  received  the 
iiile'deedSi  which  he  deposited  as  a  security  m  ith  a  third  person,  and  had  the 
entire  possession  of  the  vessel  given  up  to  him,  but  his  partner  afterwards  re* 
fused  to  execute  a  bill  of  sale  or  refund  the  money,  it  was  decided  that  an  ac* 
tion  for  money  had  and  received  was  not  sustainable  (6).     Where  a  special 
contract  is  still  open^  and  has  not  been  rescinded  by  mutual  consent^   it  is  ne- 
cessary to  declare  specially :  as  if  a  horse,  &c.  be  sold  with  a  warranty  of 
soundness,  although  it  be  unsound,  and  the  purchaser  immediately  offer  to  re- 
turn it,  he  cannot  recover  back  the  price  on  the  count  for  money  had  and  receiv- 
ed (709),  if  the  vendor  refuse  to  receive  back  the  horse  ;  for  the  warranty  can 
only  be  tried  upon  a  special  count  (c)(710),  unless  there  was  an  express  stipu- 
lation to  take  back,  or  unless  there  was  actual  fraud  (d) ;  and  in  such  case  the 
count  for  money  had  and  received  is  not  maintainable,  although  upon  the  horse 
being  tendered  to  the  seller  he  stated  that  if  the  horse  be  unsound  he  will  take 
it  back  and  return  the  money  ;  provided  he  denies  the  unsoundness,  and  does 
not  take  back  the  horse  (e).     If,  however,  either  by  virtue  of  an  express  stipu- 
lation in  the  original  contract  *  the  plaintiff  was  in  a  certain  event  entitled  to 

(u)  Lucas  r.  Worswick,  1  McoJ.  &  Rob.  (*)  2  You.  &  Jerv,  27a 

«93.  (c)  Doug.   23 ;    7   East,  274 ;  2  Campb. 

ix)  Id.  ibid.;  Bilbie  v,  Lumley,  2  East,  416;  3  M.  &  Sel.  349,  |)fr  Le  Bianc,  J,    As 

469 ;  Milnes  v.  Ducan,  6  Bur.  &  Crcs.  677  ;  lo  an  action  on  u  bill  given  for  a  horse  war- 

9  D  &  R.  735,  S.  C.  ptr  Bayley,  J.  ranted  sound,  2  Taunt.  2  •   14  East,  486  ;  1 

(y)  5  East,  449  ;  2  Yuu.  &  Jerv.  278.  Stark.  R.  51  ;  3  Id,  175. 

ix)  5  East,  449.  (i2<   1  Crom.  &  M.  207. 

\a)   I  New  Rep.  260.  (e)  7  East,  274. 

(709)  Aasurop^tt  lies  on  a  promise  to  refund  the  consideration  money  paid  for  lands  sold, 
although  there  t>e  a  covenant  of  warranty,  where  the  grantor  expres>sly  engaged  to  refund, 
upon  bein^  notified  rf  the  pendency  of  ejectment  against  his  grantee ;  but  in  such  case, 
the  action  must  be  on  the  special  contract.    Miller  v,  Watson,  4  Wend.  R.  267. 

(710)  Tliernton  ».  Wynn,  12  Wheot.   183.    Seo    Ashley  v.  Reeves,  2  M'Cord's  Rep. 
432. 
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causa  of 
aciiitn. 

I.    fn    as- 
sum  pail. 

Common 
oounia. 


resctDd  k,  or  it  has  been  put  an  end  to  by  the  agreement  of  both  partaaflf 
'^*"*    ^*  the  common  count  may  be  supported  to  recover  monejr  paid  on  the  con* 

fiihly.  The  tract  (  f){7l  1 ). 

On  a  single  count  for  money  had  and  ^received  in  the  common  formt  vari* 
ous  sums  receired  at  diliereot  times  may  be  recovered  (g). 

The  count  must  describe  the  money  to  have  been  received  to  the  use  of  tb« 
person  or  persons  who  at  the  time  of  receipt  of  the  money  by  the  defendant 
was  legally  entitled  to  it.  And  in  an  action  by  a  solvent  partner  and  the  a^ 
signees  of  another,  if  the  money  was  received  after  the  bankniptcyt  the  eoant 
must  be  for  money  received  to  the  use  of  the  solvent  partner  and  the  as- 
signees as  such  {h) ;  and  in  an  action  by  an  executor,  if  the  money  were  not  re- 
ceived until  after  the  death  of  the  testator,  the  plaintiff  could  not  recover  with- 
out a  count  for  money  received  to  his  use  as  executor  (t).  Under  the  couDt 
for  money  had  and  received,  only  the  sum  received  for  the  plaintiff's  use  is 
eoverable  (712),  and  if  the  plaintiff  seek  to  recover  iniereal  or  espemtM 
ctitred  (as  in  investigating  a  title  to  an  estate  in  cases  where  the  claim  is  ibr  the 
deposit,  &c.},  other  counts  must  be  inserted  accordingly  (j) ;  unless  indeed 
as  to  interest  since  the  3  &  4  W.  4,  c.  42,  sect  28  (Ar). 


Intereau  The  indebitatus  count  ^'  for  interest  due  upon  the  forbearance  of  monies 

due  from  the  defendant  to  the  plaintiff,  and  by  the  latter  forborne  to  the  for- 
mer at  his  request,  &c."  is  very  frequently  inserted  in  a  declaration  in  asBwrnp^ 
sitf  especially  in  actions  on  bills  of  exchange  and  promissory  notes.  The 
rule  was,  that  interest  was  not  recoverable  except  on  those  instnimeots,  and  a 
very  few  other  instances  (/),  unless  there  had  been  an  express  agreement  to 
that  effect ;  or  unless  such  agreement  could  be  collected  from  the  usual  coarse 
of  dealing  between  the  parties  in  former  and  similar  occasions  (m) :  ewea 
though  the  debt  was  due  on  a  written  agreement  providing  an  express  or  con- 
tingent period  for  payment  (n).  Thus,  in  the  absence  of  an  agreement  to  pnjr 
interest,  it  was  not  recoverable  for  goods  sold  (o),  work  and  labor  (p),  money 
lent  (9),  paid  (r),  had  and  received  («),  or  upon  an  account  stated  (<)•     And  it 


(/)  I  T.  R,  133  ;  7  Easi,  276,  276  ;  I  C. 
&  P.  '8. 

(g)  8  Saund.  US,  n.  S. 

(ii)  3  Boa.  U  Put.  465 ,  poat^  vol.  ii. 

(i)  M'Lachlan  v.  Evans,  1  You.  &  Jerv. 
380 ;  and  see  foim  in  2  Saund.  207,  SOS. 

(j)  I  B.  &  P.  306  ;  BU.  Rep.  1078  ;  4  Esp. 
223  ;  2  Caropb.  4*26  ;  see  3  Taunl.  157. 

(A)  Post, 

{l)  As  bonds,  7  T.  R.  124  ;  If*  East,  225  ; 
or  money  awarded  to  be  paid  on  a  nam*;d 
day,  if  demnnded,  &c.,  3  Campb.  468.  Sco 
in  general  Chit.  jun.  Cunir.  Ib5 ;  potif  vol.  ii. 


(m)   I  Campb.  50  ;  8  M  426 ;  1  R  at  P. 

307  ;  2  Id.  472 ;  9  B.  &  C.  381  ;  4  M.  «t  R. 

308  ;   I  East,  223 ;  4  C.  &  P.  124. 

(n)  9  B.  ^  C.  378  ;  4  M.  &  R.  305,  S.  C. 

(o)  6  Esp.  45.  Except  where  a  bill  vas 
to  li»ire  been  giveu,  13  East,  98. 

(p)  1  Hen.  Bla.  305  ;  S  Wilt.  MS. 

iq)  9  B.  M  C.  378  ;  4  M.  &  R.  305,  S.  C, 

(r)  3  Sfark.  R.  \Zi, 

(«)  2  Campb.  426 ;  1  B.  &  P.  307.  Koi 
even  in  action  against  an  auctioneer  tore- 
cover  deposit,  at  e  8  Taunt.  45  ;  6  Bing.  134. 

(<)  6  Esp.  45. 


(711)  Vide  Gillet  o.  Maynard,  5  Johns.  Rep.  85. 

(712)  Conira  Pease  v.  Barber,  3  Caines*  Rep.  266.  In  that  case  Kcmt,  C.  J.,  dcliTer- 
ing  the  opinion  of  the  court,  says :— *'  The  action  tor  money  had  and  received,  is  an  equi- 
table action,  and  the  party  must  show  that  he  has  equity  and  conscience  on  his  side. 
The  rule  in  equity  is  to  allow  interest  in  many  cases  for  money  had  and  received.  There 
may  be  cases  in  which  the  defendant  ought  to  refund  the  principal  merely,  and  there  may 
be  other  '<^a6C8  in  which  he  ought,  ex  aque  et  bono,  to  refund  the  principal  with  interest 
Each  case  tvill  depend  upon  the  justice  and  equity  arising  out  of  its  peculiar  cirei 
to  be  disclosed  at  the  trial.*' 
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teems  to  have  been  a  rule,  that  where  die  demand  was  of  such  a  nature  that     ^*  ^"^f 

Parts  oic* 
Uie  law  did  not  imply  a  contract  for  interest,  and  none  was  agreed  for,  it  should      L 

not  be  allowed  merely  because  the  debt  had  been  wrongfully  withheld  afler  the  ^(hly.  The 

•  «         C0US6   of 

creditor  had  repeatedly  applied  for  payment  («)(713).     This  defect  in  the  action. 
law  encouraged  the  disposition  to  delay  the  payment  of  just  debts  and  was  j^  j^   g^. 
therefore  rectified  by  3  &  4  W.  4,  c.  4^,  sect.  28,  which  enacts,  **  That  upon  sumpsit. 
all  debts  or  sums  certain,  payable  at  a  certain  time  or  otherwise,  the  jury  on  Common 
the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  ^^"'^'^• 
think  fitr/(^^  interest  to  the  creditor  at  a  rate  not  exceeding  the  current  rate 
of  interest  from  the  time  when  such  debts  or  sums  certain  were  payable,  if 
such  debts  or  sums  be  payable  by  virtue  of  some  written  instrument  at  a  cer- 
tain time,  or  if  payable  otherwise,  then  from  the  time  when  demand  of  payment 
whaU  have  been  made  in  writings  so  as  such  demand  shall  give  notice  to  the 
debtor  that  interest  wiU  be  claimed  from  the  date  of  sttch  demand  until  the 
term  of  payment  (v) ;  provided  that  interest  shall  be  payable  in   all  cases  in 
which  it  is  now  payable  by  law." 

Sect.  29  enacts,  **  That  the  jury,  on  the  trial  of  any  issue,  or  on  any  inqui- 
sition of  damages,  may,  if  they  shall  think  fit,  give  damages  in  the  nature  of 
interest,  over  and  above  the  value  of  the  goods  at  the  time  of  the  conversion 
or  seizure^  in  all  actions  of  trover  or  trespass  de  bonis  cuportatis^  and  over 
and  above  the  money  recoverable  in  all  actions  on  policies  of  assurance  made 
after  the  passing  of  this  act." 

Sect  30  enacts,  **  That  if  any  person  shall  sue  out  any  writ  of  error  upon 
any  judgment  whatsoever  given  in  any  Court  in  any  action  personal,  and  the 
Court  of  error  shall  give  judgment  for  the  defendant  thereon,  then  interest 
dkotf  be  allowed  by  the  Court  of  error  for  such  time  as  execution  has  been  de^- 
layed  by  such  writ  of  error,  for  the  delaying  thereof." 

In  general  it  was  considered  that  the  declaration  should  be  special 
where  damages  for  the  loss  of  the  use  of  money  are  sought  to  be 
recovered,  and  the  claim  is  not  eo  nomine  for  interest  as  a  debt.  Upon 
a  contract  for  the  sale  of  goods  to  be  paid  for  by  a  bill  at  a  certain  date, 
it  was  holden  the  price  might  bear  interest  from  the  day  when  the  bill,  if  it  had 
been  given,  would  have  been  due,  and  that  *the  interest  might  be  recovered  as  [  *391  J 
damages  on  a  special  count  for  the  non-delivery  or  non-payment  of  the  bill ; 
and  that  if  in  such  a  case  upon  a  general  count  for  goods  sold  and  delivered, 
the  jury  should  give  the  price  and  interest  as  damages,  the  Court  would  not  on 
that  account  set  aside  the  verdict  {x).  So  where  the  defendant,  who  had  con- 
tracted for  goods,  was  to  return  them  in  a  year,  or  otherwise  to  pay  for  them 
ynth  interest,  and  the  declaration  was  only  for  goods  sold,  and  interest  on  mo- 
ney forborne,  the  Court  would  not  set  aside  the  verdict,  or  reduce  the  dam- 
ages,  although  the  jury  gave  interest,  which,  in  strictness,  should  have  been 

(ii)  9  B.  &  C.  S80 ;  4  M.  a  R.  308,  S.  C.  j  a  writ  of  summons  is  a  sufficient  demand  lo 

Sid  vidt  I  Bing.  353;  9  Price,  134.  entitle  the    plaintiff  to  interest  from  that 

(v)  And  y«t  in  Pierce  v,  Fothergitl,  1  day. 
Hodges  B.  351,  it  was  held  that  the  issuing        (x)  3  Taunt.  137. 

(713)  Eiley  v.  Seymour,  1  Wend.  R.  143. 10  ib.  96. 
ToL.  I.  M 
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claimed  upon  a  special  couot  (^)«  In  each  of  these  paaes  there  was  a  juat 
claim  to  interest  in  the  shape  of  damages  (z).  The  form  of  the  count  for  in- 
terest will  be  found  in  the  second  volume  (a).  It  may  be  advisable  to  insert  it 
where  interest  may  be  recoverable  ;  but  since  the  statute  3  &  4  W.  4,  c.  42, 
sect.  28,  it  may  be  recoverable  in  many  cases  without  expressly  declaring  for 
interest,  provided  the  damages  at  the  conclusion  be  sufficient  to  cover  iL 

It  is  advisable  in  all  declarations  in  assumpsit  for  the  recovery  of  a  money 
demand  (excepting  against  an  infant,  who  cannot  in  law  state  an  a^gpunt),  to 
insert  a  count  on  an  account  stcUed  (6).  The  acknowledgment  by  the  defend- 
ant that  a  certain  sum  is  due,  creates  an  implied  promise  to  pay  the  amount, 
and  it  is  not  necessary  to  set  forth  the  subject-matter  of  the  original 
debt  (c)(714)  ;  nor  is^he  amount  of  the  sum  alleged  in  the  count  to  be  due 
material  (d)  (715) ;  nor  is  it  necessary,  in  order  to  support  this  count,  that 
the  defendant's  admission  should  relate  to  more  than  one  item  or  transaction, 
or  that  there  should  have  been  cross  dealings  or  accounts  between  the  par- 
ties (e).  The  present  rule  is,  that  if  a  fixed  and  certain  sum  is  admitted  to  be 
due  to  a  plaint  iff,  for  which  an  action  would  lie,  that  will  be  evidence  to  sup- 
port a  count  upon  an  account  stated  (/).  But  an  account  stated  is  not  prop- 
er to  recover  a  single  sum  under  an  express  contract,  but  lies  only  where  an 
account  has  been  stated  with  reference  to  former  transactions  {g).  An  attor- 
ney's bill  cannot  be  recovered  under  this  count  without  due  proof  of  delivery 
of  a  signed  bill  {h).  Where  arbitrators  award  a  sum  of  money  to  be  due,  it 
may  be  recovered  under  this  count,  unless  the  submission  was  by  bond  (t). 
But  a  party  can  only  recover  under  this  count  when  a  ceitain  and  precise  sum 
is  admitted  to  be  due  (k) ;  and  an  acknowledgment  of  a  debt,  but  without 
naming  or  referring  to  a  sum  certain,  does  not  enable  a  plaintiff  to  recover  oii 
this  count  even  nominal  damages  (/) :  and  where  a  debt  is  actually  in  eidst* 


(y)  2  Bing.  4. 

{z)  See  Id.  6  J  and  12  East,  419. 

(a)  Postf  vol.  ii. 

(6)  2  Mod.  44  ;  IT.  R.  42.  What  is 
evidence  of  an  account  slated,  see  10  East, 
104;  11  Id.  118,  124;  13  Id.  249;  2  B.  & 
P.  363  ;  8  M.  &  Sel.  2G5  ;  16  Kast,  420  ;  3 
Stark.  R.  10;  1  R.  &  M.  239;  7  Bir.g- 
104 ;  Breckon  v.  Smith,  1  Adol.  &'  Sil.  48S. 
Admission  of  the  receipt  of  money  before 
commissioners  of  bankrupt  on  a  compulsory 
examination,  7  B.  &  C.  623  ;  1  M.  &  R. 
518,  S.  C.  Not  conclusive  evidence,  when, 
1  T.  R.  42  ;  4  B.  &  C.  281,  715  ;  1  Esp. 
159  ;  6  Id.  24.     As  to  stamp,  1  Bing.  134. 

(c)  2  Mod.  44;  2  T.  R.  480. 

{d  )  2  Saund.  122,  n.  3  ;   1   Bla.  Rep.  65  ; 


1  Burr.  9. 

(0  13  East,  249;  5  M.  &  Scl.  65;  9 
8aund.  122,  n.  6,  oth  ed.  ;  3  C.  &  P.  236. 

(/)  Per  Parke,  B.  and  Alderson,  B.,  Por^ 
t«r  V.  Cooper,  4  Tyr.  264,  206  ,-  1  Cr.  M.  Sl 
R.  387. 

(g)  Clarke  v.  Webb,  2  DowL  671 ;  1  Cr. 
M.  H  R.  29  ;  and  see  Allen  v.  Crop,  tl 
Dowl.  546 ;  or  when  it  ties,  Eicke  v.  Nokes, 
3  Car.  &  P.  170  ;   1  Mood.  &  R.  359. 

(h)  See  preceding  note. 

(0  I  Esp.  194;  Tidd,  9th  ed.  834  ; 
Peake»a  C.  N.  P.  227  j  5  T.  R.  6  ;  but  se« 
1  Esp.  377. 

(k)  4  Moore,  542  ;   13  East,  249. 

(/)  Bernasconi  v,  Anderson,  Mood.  k. 
Malk.  183. 


(714)  It  was  held  in  Cuihell  o,  Goodwin,  1  Har.  &  Giil,  468,  that  under  the  counts  for 
money  lent,  paid,  laid  out  and  expended,  and  an  insimtU  computassentt  the  plaintiff  was 
entitled  to  recover  by  evidence  of  the  defendant's  dishonored  bill,  drawn  payable  to  the 
order  of  the  plaintiff's  wife. 

(715)  {  But  where  the  count  was  on  an  account  statcth between  the  parlies,  wherein  the 
defendant  was  found  in  arrear,  &c.  to  the  plaintiff,  in  the  sum  of  £il  6s,  and  that  the  de- 
fendant promised  to  pay  it  in  consideration  of  foibearance,  itwas  held,  that  the  exact 
sum  must  be  proved,  and  the  plaintiff  having  proved  a  debt  duo  of  £20  185.  was  nonsuited, 
though  it  would  have  been  sufficient  if  the  sum  were  laid  under  a  videlicH*  Ajrnfield  o. 
Bate,  3  Mau.  &  Selw.  173.  } 
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ence  (m),  and  a  prior  transaction  (n).     But  if  may  be  shown  by  oth^r  evidence        i^* 
than  the  defendant's  admission,  *that  the  sutn  to  which  he  referred  was  of  a        ^^     ' 

precise  and  stipulated  amount  (o).     An  admission  by  the  defendant  in  a  con-       

versation  with  a  third  person  that  he  was  indebted  to  the  plaintiff  in  a  named  j.^u»b   of* 
sum,  is  not  evidence  of  an  account  stated,  unless  the  third  person  was  the  action. 
plaintiff's  agent  (p).     In  an  action  by  an  execuiort  evidence  that  the  defend-  1.  In    as- 
ant,  on  being  applied  to  for  payment  of  interest,   stated  he   would  biing  "*^'"P^'- 
him  some  on  a  certain  day,  is  insufficient  to  support  an  account  stated  ;  there  ^^'""^^'^ 
being  no  acknowledgment  of  any  precise  debt  of  a  given  character,  or  any 
thing  to  show  in  what  capacity  the  plaintiff  was  entitled  {q).     And  it  seems 
that  the  admission  should  be  clear  and  unqualified  (r) . 

If  an  account  be  stated  and  agreed  of  what  is  due  for  growing  crops  not 
previously  severed,  it  is  a  valid  plea  that  there  was  no  contract  in  writing 
signed,  so  bb  to  take  the  case  out  of  the  statute  against  frauds,  29  Car.  2,  c. 
3,  s.  4,  but  if  the  account  were  stated  ailer  the  severance,  that  fact  might  be 
replied  («). 

In  framing  the  pleading  rules  of  Hil.  Term,  4  W.  4,  it  was  considered  that  Wlien  a 
in  assumpsit  and  debt  on  simple  contract  it  is  just  that  the  plaintiff  should  be  count  upon 
at  liberty  to  proceed  as  well  for  the  original  debt  as  also  upon  an  admission  suted 
that  it  is  due,  and  therefore  the  rule  expressly  provides,  «*  that  a  count  for  «*>o"^^  o*" 
money  due  on  an  account  stated  may  be  joined  with  any  other  count  for  a  added, 
money  demand,  though  it  may  not  be  intended   to  establish  a  distinct  subject- 
matter  of  complaint  in  respect  of  each  of  such  counts."     But  as  Reg.  Gen. 
Hil.  T.  2  W.  4,  subjects  a  plaintiff  to  the  payment  of  costs  upon  every  issue 
which  he  does  not  establish  in  evidence,  this  count  should  not  be  added  unless 
there  be  strong  ground  for  expecting  that  it  will  be  proved  bj  evidence* 

We  have  seen  that  in  actions  by  or  against  executors,  where  six  years  have  Common 

elapsed  since  the  death  of  the  testator,  or  if  it  be  on  any  other  account  mate-  ^^.^^^  '" 
•  .  .  "^  actions  by 

rial  for  the  plaintiff  to  avail  himself  of  a  promise  or  acknowledgment  by  the  andagaimt 
defendant  since  the  death,  it  may  be  necessary  to  add  all  or  one  of  the  com-  P^^'ontiu- 
mon  counts  on  promises  to  or  by  the  executor  m  that  character,  for  otherwise  ing  tuid  in 
each  promise  or  acknowledgment  cannot  be  given  in  evidence  (/)(716) ;  and  Pf^'^w^*" 
this  set  of  counts  usually  follows  the  common  breach  at  the  end  of  the  first  characters. 
set  of  counts  (u).     The  same  necessity  may  arise  in  actions  by  the  assignees 
of  a  bankrupt.     And  so  in  an  action  against  A.,  B.,  and  C,  the  husband  of 
B.,  in  order  to  give  in  evidence  a  promise  by  A.  and  B.  before  the  marriage  of 
B.  and  C,  to  take  the  case  out  of  the  statute,  a  count  on  such  promise  before 
marriage  must  be  added  (x).     In  general,  however,  where  there  has  been  an 
absolute  promise  or  acknowledgment  to  the  original  creditor  within  six  years, 
so  83  to  take  the  case  out  of  the  statute  of  limitations,  it  suffices  to  declare 

(m)  5  Moore,   114  to   116  j    or  a  moral  (s)  Earl  Falmouth  ».  Thomas,  3  Tyr.  26. 

obligation,  3  Car.  &  P.  170.  (0  ^nt«,  233  ;  1  Young  &  Jcrvis,  380; 

(»)  1  Crora.  M.  Bl  Ros.  29.  and  see  form,  2  Saund.  207,  208. 

\o)  S  Moore,  114  ;  2  C.  &  P.  109.  (u)  See  the  farms,  poiT,  vol.  ii.,  and  see 

L  p)  Breckon  v.  Smith,  1  AdoU  &  Ell.  488.  an  old  form,  2  Saii  id.  207,  208. 

[^  4  B.  &  C.  235.  (x)  I  B,  &  C.  248  J  ^  D.  &  R.  363,  S.  C, 
(r)  I  R.  &  M."^39. 


(716)  See  Bishop  v.  Harrison,  2  Leigh's  Virg.  Rep.  532. 
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^»        upon  the  original  contract  (2/) «    In  declaring  at  the  suit  of  a  Burvmng  part* 
"'&€.""'  ner  in  indebitatus^  evert/ count  should /ec&mca%  state  the  death  of  the  de- 

coased  partner  ;  but  if  the  death  be  averred  in  the  first  count  it  will  suffice,  aod 

&i<is^>  of^^  ^  demurrer  in  respect  of  an  omission  in  a  subsequent  count  has  been  consid- 
^scrion.        ered  frivolous  (2). 
1.    In    as- 

s\irnp  ii.  The  statement  of  a  breach  of  a  ^pect'a/ contract  stated  in  assumpsit  has  al- 

C(;mmon  ready  been  considered  (a).  The  Reg.  Gen.  Trin.  Term,  1  W.  4,  prescribed 
a  more  concise  torm  of  stating  the  bretich  of  one  or  more  common  indebitatus 
ot  the  com-  ^^^^^^^  ^^^^  ^^d  heretofore  been  adopted,  and  which  should  be  pursued  as  an 
moncoun'9.  admirable  model  (6).  Even  in  assigning  this  breach  by  non*payment  of  tbe 
common  counts,  it  is  advisable  to  admit  in  the  aggregate  all  payments  made 
by  the  defendant  on  account,  so  as  to  avoid  the  expense  of  a  plea  of  pay- 
ment (c).  In  an  action  by  assignees  in  that  character,  a  breach  that  the  de- 
fendant did  not  pay  the  plaintiffs,  without  alleging  as  assignees,  is  sufficient  on 
special  demurrer,  and  indeed  proper  and  preferable  (d). 


II.  IN  We  have  already  considered  when  the  action  of  debt  may  be  supported  (e). 

DBST,  Ij^  framing  the  declaration  in  this  action,  the  general  requisites  and  qualities  of 
all  declarations,  which  have  already  been  pointed  out,  must  be  observed  (/*). 
The  particular  parts  may  be  considered  under  the  same  arrangement  as  in  oi- 
sumpsit  (g) ;  and  most  of  the  rules  to  be  observed  in  framing  declarations  in 
that  form  of  actiori  equally  govern  in  the  action  of  debt,  and  therefore  it  will 
only  be  necessary  to  point  out  the  distinctions. 

r*393  1        *The  title  of  the  Court  and  the  actual  date  of  the  day  of  delivering  or  filing 

Title  of     the  declarntion  and  the  rcntie,  have  already  been  considered  (A).     The  com- 

term  've-    ^'>«w^«"i«"'  of  ^^^  declaration  preceding  the  statement  of  the  cause  of  action 

nue,  and    is  similar  to  that  in  assumpsit  (t)  ;  except  in  the  description  of  the  form  of 

menu^""*  action,  when  that  is  stated,  and  even  that  description  may  be  omitted  (it).     In 

an  action  on  a  specialty,  the  party  should  be  declared  against  in  the  name  by 

which  he  signed  the  deed  (/),     The  debt  demanded,  if  unnecessarily  sUted  in 

the  commencement,  should  regularly  be  the  aggregate  of  all  the  sums  aUeged 

to  be  due  in  the  different  counts ;  but  a  mistake  in  this  respect,  whether  more 

or  less  be  stated,  will  not  be  a  cause  of  demurrer ;  nor   is  it  necessary  to 

prove  that  the  debt  amounted  precisely  to  the  sum  alleged  to  be  due  (m).    In 

general,  the  declaration  should  be  in  the  debet  and  detinet  (n) ;  but  upon  the 

(y)  Mle,  838  ;  T  Bin?,  103.  (A)  ^nt€,  $91  to  311. 

(z)  Undershell  r.  Fuller,  5  Tyr.  392  ;  1  (t)  ^nfe,  311  to  316.    See  the  form,  ^tf, 

Crom.  M.  &  Ros.  900.  vol.  ii. 

(a)  .inte.mo,  {k)  11  East,  62;  Suraughan  V,  Buckle, 

lb)  See  form,  post,  vol.  ii.  I  Harr,  &  Woll.  619. 

(c)  Ante,   371;     Bosanqucl's  Rules,   85,  (/)  win f«,  279,  280. 

66;  and  see  forms  of  admission  pott,  vol.  ii.         (m)  -^n/c,   129,  130.    See  the  form,  post^ 

(d)  Cobbett  v.  CocWrane,S  Bing.  17.  vol.  ii. ;   U  East,  62. 

(e)  Mte,  H^  to  130.  (n)  Com.  Dig.  Pleader,  2  W.  8  :  Bac.  All. 
(/)  wfn«f,279tp29K                                     Debt,  F. 

ig)  Jiiite,  316  to  37^ 
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principle  that  a  man  may  complain  of  only  a  part  of  bis  grievanccv  and  not  of    >▼•  i^* 

the  whole,  the  plaintiff  may  abridge  bis  demand  and  declare  in  the  delinet      L 

only«  instead  of  the  debet  and  detinet{m).     And  in  an  action  by  and  against  sthly.Tha 
executors  and  administrators,  the  declaration  should  technically  be  in  the  ^^qq. 
detinel  only  ;  except  in  an  action  upon  a  judgment  recovered  against  an  exe-  ^  j^  ^^^^^ 
cutor  suggesting  a  devaaiavit^  when  the  debet  and  detinet  is  proper  (n) ;  and 
die  defendant  cannot  in  such  action  plead  phne  adminisiravii  (o)  (717).     But 
a  declaration  in  the  debet  and  detinet  against  an  executor  is  not  subject  to  a 
special  demurrer,  as  the  former  will  be  rejected  as  surplusage  (p).     An  heir 
should  be  sued  in  the  debet  and  detinet^  but  the  omission  of  the  debet  will  be 
aided  by  verdict  (9)* 

The  mode  of  stating  the  cause  of  action  varies  as  in  assumpsit,  according  On  simple 
to  the  nature  of  the  contract  or  matter  declared  on,  which,  we  have  seen,  may  ^"^^■*^*» 
be  a  simple  contract,  a  specialty,  a  record,  or  a  statute  (r).  In  debt  on  <tmj>  • 
contract^  express  or  implied,  to  pay  money  in  consideration  of  a  precedei.t 
debt  or  duty,  the  subject-matter  of  the  debt  *is  to  be  described  precisely  as  in  [  *894  ] 
the  common  counts  in  assumpsit  (s) ;  but  in  point  of  form  the  indebitatus 
count  in  debt  differs  from  those  in  assumpsit ;  for  although  the  indebitatus 
count  states  that  the  defendant,  on,  &c.  **  was  indebted  to  the  plaintiff"  in  a 
named  sum  of  money  **  for  goods  sold,"  precisely  as  in  assumpsit ;  and  it  is 
not  necessary  to  set  forth  the  nature  or  particulars  of  the  debt  with  more  pre* 
cision  than  in  that  action  (/) ;  yet  in  this  indebitatus  count,  no  promise  should 
be  stated  as  in  assumpsit  («) ;  and  although  it  has  been  usual  to  conclude 
each  count  with  the  allegation  that  **  by  reason  of  the  said  sum  of  money 
being  unpaid,  an  action  bad  accrued  to  the  plaintiff  to  demand  and  have  tie 
same  from  the  defendant,  being  parcel  of  the  money  above  demanded,"  yet 
that  allegation  is  unnecessary,  and  the  usual  breach  at  the  end  of  the  dec* 
laration  will  suffice  (9) ;  and  the  distinction  is  stated  to  be,  that  whenever  the 
debt  arises  merely  by  the  judgment  or  obligation,  &c.  and  not  from  any  thing 
dehorSf  a  non-performance  of  the  obligation  is  to  be  laid,  and  the  conclusion 
is  to  be  ¥rith  the  breach  ad  damnum ;  but  that  where  the  debt  arises,  not  by 
the  obligation  alone,  but  also  by  some  matter  dehors  stated  in  the  declaration, 
there  the  count  should  conclude  per  quod  actio  accrevit^  &c.  as  in  debt  on  a 
lease  for  rent  (x).  The  quantum  meruit  and  quantum  valebant  counts,  when 
formerly  adopted,  but  which  always  seemed  to  be  unnecessary  and  injudi« 
cious  (1/),  resembled  those  in  assumpsit,  except  that  the  words  **  agreed  to 
pay"  should  be  inserted,  instead  of  *^  promised  to  pay,"  (z)  and  that  such 
counts  in  general  conclude  with  the  same  allegation  per  quod  actio  'accrevit^ 

(m)  Per  Lord  Cllent^oreu^h,  C.  J.,  4  M,  (s)  See  the  cases.  Com.  Die,  Pleader,  t 

kS.  1«5.  W.  11.                                                        ' 

(ft)  Po<f,  vol.  ii. ;  Rol.  Ab.  603  ;  Bac.  Ab.  (f)  8  T.  R.  28 ;  post,  vol.  ii. 

Debt,  F. ;  3  East,  S ;  Com.  Dig.  Pleader,  8  («)  Id,  ;  18  Mod.  511;  3  B.  &  Aid.  808  • 

W.  8.  8  Smith  Rep.  618  •  2  B.  &  P.  78.                 ' 

(«)  1  Wila.  858.  (»)  Pott,  vol.  ii. ;  Gilb.  Deb^  414. 

(p)  Gardner  «.  Bowman,  4  Tyr.  418.  (x)  Gi!b.  Debt,  415. 

(^)  Com.   Dig.  Pleader,  8  East,  8  ;    3  (y)  Ante,  183,  note  {q). 

East,  8 ;  8  Saund.  7.  n.  4.  (x)  Supra^  note  (v). 

(r)  JbUe,  184  to  185. 


(717)  Vide  Spolswood  v.  Price,  3  Hen,  fli  Munf,  183. 
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IT.  iTf     &c.  as  the  indebitatus  count  (a).     And   it  has  been  recently  held  that  the 

FARTS   Ac  . 

L    '  words  "  undertook  and   agreed  to  pay,"  in  a  quantum  meruit  count,  do  not 

Bthly.  The  necessarily  import  the  form  of  action  to  be  in  assumpsit,  but  are  good  in 
action.  ^^^*  (^)*  "^^^  ^^S'  Gen.  Trin.  T.  1  W.  4,  although  it  does  not  prescribe 
2.  In  debt,  ^^y  ^*''*''"  ^^  deht^  yet  directs  that  declarations  on  bills  and  notes,  and  for  coni- 
On  simple  "^^°  debts,  shall  be  drawn  as  concisely  in  debt  as  in  assumpsit^  and  that  no 
contract,  costs  for  any  extra  length  shall  be  allowed,  and  as  the  same  rule  impliedly 
abolishes  a  quantum  meruit  or  valebant  count  in  assumpsit,  so  those  forms 
are  impliedly  abolished  in  debt  (c). 

The  mode  of  framing  a  declaration  in  debt  on  legal  liabilities,  on  awards, 
and  for  escapes,  &c.  is  shown  in  the  second  volume  {d)»  Debt  lies  on  a  spe- 
cial contract  to  pay  money,  and  if  such  contract  be  specially  declared  upon, 
and  be  not  under  seal,  so  that  a  consideration  is  necessary,  the  declaration 
[  *396  ]  should  show  such  *consideration,  and  may  in  general  be  framed  like  a  dec- 
laration in  assumpsit,  with  this  exception,  that  it  must  be  alleged  that  the 
defendant  agreed,  pot  that  he  promised  to  pay  («)(718), 

On  special-  Jq  jebj  upon  a  Specialty,  the  declaration  usually  proceeds  at  once  to  the 
statement  of  the  specialty,  without  any  inducement  or  statement  of  the  con- 
sideration upon  which  the  contract  was  founded  (/)  ;  for  in  general  the  cir- 
cumstances under  which  the  deed  was  made  are  immaterial,  and  a  considera- 
tion is  seldom  essential  {g)  (719).  It  is  principally  in  this  respect  that  the 
declaration  on  debt  or  covenant  on  a  specialty  differs  from  that  in  assumpsit. 
Thus  in  debt  upon  a  bond,  the  declaration  states,  "  that  the  defendant,  on,  &c. 
by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the 
Court  here,  acknowledged  himself  to  be  held  and  firmly  bound  to  the  plain tiflT 

in  the  sum  of  £ ,  to  be  paid  to  the  plaintiff,"  and  then  states  the  breach  by 

the  non-payment  of  that  sum.  So,  in  debt,  or  covenant  upon  a  lease  by  the 
lessor  against  the  lessee,  it  is  not  necessary  to  set  forth  thcf  lessor's  title  to  the 
lands  demised  ;  but  the  declaration  merely  alleges  "  that  the  plaintiff,  on,  &c. 
by  a  certain  indenture  made  between  him  and  the  defendant,  and  under  the  de- 
fendant's seal,  and  of  which  the  plaintiff  makes  a  profert,  demised,"  &c.  (A)  ; 
and  in  this  case,  if  the  title  be  unnecessarily  set  forth,  an  imperfect  statement 
of  it  may  not  be  fatal  on  error  (t)  (720). 

Induce-  Inducements  however  are  sometimes  necessary,  and  in  the  statement  of  them 

ment  when  ^^^^  preceding  rules  and  observations  in  the  statement  of  inducements  in  a«« 
or  not  ne-  *^  ^ 

cessary.           ^^^  Po*f,  vol.  ii. ;  Gilb.  Debt,  414,  stating  the  consideration  and  contract,  see 

(ft)  Gardner    v.    Boi^vnian,    4  Tyr.    412,  an /f,  325  and  334. 

citing  Ninftrn  v.  Bland,  3  Smith,  1 14.  (/)  See  the  cases,  Com.   Dig.  Pleader,  9 

(c)  See  the  rule  and  prescribed  form,  post,  W.  9. 

vol.  ii. ;  and  the  forms  in  debt,  id,  (g)  Plowd.  308  j    7  T.  R.  477 ;  4  East, 

(£i)  Post,   vol.  ii. ;    ante,   123.    See  also  200 ;   1  Fonbl.  347  ;  post,  399. 

Com^  Dig.  Pleader,  3  W.  1 1.  {h)  Stra.  230,  231  ;  1  Saund.  233  a,  note  8. 

(e)  See  ante,  130  ;  and  as  to  varUmees  in  (t)  Stra.  230,231.     Q^uare  if  traversed  hy 

defendant,  vide  in/ra. 

(718)  }  See  the  second  count  in  Seymour  v.  Harvey,  8  Conn.  Rep.  65.  } 

(719)  The  want  or  failure  of  consideration,  is  not  sufHcient  at  law  to  avoid  a  specialty  ; 
and  a  mlse  representation  or  warranty,  whether  in  writing  or  by  parol,  as  to  the  quality 
of  property  sold,  cannot  be  pleaded  in  discharge  of  a  bond  given  for  the  consideration. 
Vrooman  v.  Phelps,  2  Johns.  Rep.  177.  Dorian  v,  Sarmnis,  Id.  177,  n.  Dorr  v.  MuDsell, 
13  JohnF.  Rep.  430.      {  See  the  note  vol.  2,  p.  963.  } 

(720)  Backus  v.  Taylor,  6  Munf.  488. 
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mimpfit  will  be  here  applicable  (k).     In  an  action  on  a  lease  at  the  suit  of  the        >^- 
assignee  of  the  reversion,  or  of  the  heir  of  the  lessor,  or  by  an  executor  of  a       &<.. 
termor,  for  rent  which  became  due  after  the  death  of  the  testator,  the  declara-       - — - 
tion  must  state  the  title  of  the  lessor  to  the  demised  premines,  in  order  that  it  cause'of 
may  appear  that  he  had  such  an  estate   in  the   reversion  as  might  be  legally  action. 
vested  in  the   plaintiff  in  the  character  in  •which  he   sues,  and  legally  entitle  2.  Indeti. 
him  to  recover  the  damages  claimed  in  respect  of  the  breaches  of  covenant(l) ;  OnspcciaU 
and  this  even  where  the  estate  of  the  plaintiff  is  derived  from  the  king  or  a  r  ^qq^  -i 
corporation  (m) ;  and  such  inducement  is  specially  traversable  (n).     Even  if 
the  omission  to  state  the  lessor's  title  in  an  attion  by  a  reversioner  be  not  aid- 
ed by  verdict  (o),  yet  after  verdict,  in  covenant  by  a  devisee  in  fee,  an  aver- 
ment that  the  testator,  the  lessor,  was  seised  and  died  seised^  (not  showing  of 
what  j^arftctilar  estate  in  the  premises),  is  sufRcient  (/>)•     Such  title  is  usually 
shown  by  way  of  inducement  preceding  the  statement  of  the  lease  ;  as  when 
the  action  is  at  the  suit  of  an  heir,  by  alleging  that  the  lessor  was  seised  of  the 
premises   in  his  demesne  as  of  fee  (9) ;  or  when  the  estate  demised  is  copy- 
hold, by  showing  that  fact,  and  that  the   lessor  was  seised  at   the  will  of  the 
lord,  according  to  the  custom  of  the  manor  (r) ;  or  where  the  plaintiff  claims 
as  assignee  of  a  term,  or  as  executor  of  the  lessor  for  rent,  &c.  due  since  his 
deatht  by  stating  that  the  lessor,  at  the  time  of  making  the  lease,  was  possess- 
ed of  the  demised  premises  for  the  residue  of  a  ceitain  term  of  years,  &c  («). 
As,  however,  the  lessor's  title  in  the  action  upon  the  lease  by  the  owner  of  the 
reversion  is  only  inducement,  it  is  not  necessary  to  show  its  origin  or  com- 
mencement, although  the  lessor  had  not  a  title  in  fee-simple ;  but  had  only  a 
particular  estate,  that  is,  an  estate  less  than  a  seisin  in  fee-simple,  as  an  es- 
tate tail,  or  for  life,  or  years,  &c.    Thus,  if  the  lessor  held  for  a  term  of  years, 
and  the  plaintiff  sue  as  his  executor  or  assignee  of  the  reversion  therein,  it  is 
not  necessary  to  deduce  the  title  thereto  from  the  freeholder ;  it  sufHces  to 
show  the  term  which  the  lessor  had,  and   to  deduce  the  title  from  him(/). 
This  is  an  exception  to  the  general  rule  that  the  commencement  *oT  particular   [  *397  ] 
estates  must  be  shown  in  pleading  (ii).     In  these  cases  the  lessee  and  his  as* 
signee  being  estopped  by  the  deed  from  denying  the  lessor's  title  generally^ 
cannot  plead  nil  hubiiit^  or  traverse  the  entire  inducement ;  but  admitting  by 
his  plea  that  the  lessor  had  some  legal  interest  in  the  premises,  he  may  show 
that  he  was  entitled  to  a  different  estate,  and  thereby  in  effect  traverse  the  de- 
fivative  title  stated  in  the  declaration  (x).     The  form  of  declaring   against  an 
heir  is  pointed  out  in  the  second  volume  (y), 

(It)  ^nte,  316  to  321.  ous  modes  of  stating  different  titles  and  the 

(I)  I  Sound.  233,  n.  2  ;  Stra.  230  ;  7  T.  nature  of  the  estate,  and  how  acqoired,  jn>«C, 

R.  538  ;  Com.   Dig.  Pleader,  C.  36  ;  Gilb.  vol.  ii. 

Debt,  410  ;  Dyer,  365  b  ;  4  Moore,  20*1 ;   I  (0  Sec  Com.  Dig,  Pleader,  E.  19,  C.  43  ; 

B.  ft  B.  531,  S.  C. ;  1  Dowl.  &  Ry.  N.  P.  1  ;  post,  vol.  ii  ;  Stephen,  2d  edit.  364. 

1  M.  &  P.  633.     See  poat,  vol.  ii.  as  to  man-  (u)  Id.  ibid. ;   Co.  Lit.  308  b ;  1  Saund. 

oer  of  elating  inducunents.  186  d,  n.  I. 

(m)  I  Saund.  187,  n.  I.  (x)  7  T.  R.  538,  639.     See 4  Moore,  303; 

(«)  4  Mi  ore,  303;  1  B.  &  B.  531,  S.  C.  I  Dow.  &  Ry.  N.  P.  C.  1  ;    2  Bing.  54  ;  9 

(0)  See  1 1  Mod.  179  ;  Vin.  Ab.  Title,  D.  Moore,    130  ;    9  Bar.  fc  Cres.  254  ;  4  M.  & 

16;  1  Show.  71  ;  1  M.  &  P.  640,  642.  R.   201,  S.  C. ;  Seymour  v.  Franco,  7  Law 

(p)  I  M.  &  P.  633  ;  4  Bingh.  616,  S.  C.  Journal,  18,  K.  B. ;    and  Whitton  c.  Pea- 

(q)  2  Saund.  361,  416.  cock,  in  C.  P.  3d  June,  1835.    Shearman, 

(r)  Pottt  vol.  ii.  attorney. 

(«)  Poitt  vol.  ii. ;  4  Moore,  303  ;  1  B.  &  (y)  See  cmie,  59. 
B.  53J,  S.  C. ;  7  T.  R.  538.    See  the  varl- 
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lira  PAET4, 
lie. 


Sthly.  The 
<»use  of 
BCiioii. 


The  time  of  making  the  contract  should  be  stated  as  in  assump$it  and  it  mast 
appear  and  be  expressly  shown,  when  a  specialty  is  the  g'^t  of  the  action,  that 
such  contract  was  by  deed ;  except  in  debt  for  rent  on  a  demise,  which  is  per- 
haps almost  the  only  instance  where  a  deed  may  be  adduced  in  evidence  in 
support  of  a  count  not  mentioning  it  (z).  It  must  also  appear  that  the  contract 
%,  In  debt,  was  under  seal  (721) ;  but  there  are  some  technical  words,  such  as  indenture. 
On  spe-  deed,  or  writing  obligatory,  which  of  themselves  import  that  the  instrument 
was  sealed,  and  which  will  suffice  (a)  (722) ;  and  the  omission  of  the  state- 
ment that  the  instrument  was  under  seal  will  be  aided,  if  the  defendant  by  bis 
plea  admit  that  the  writing  was  sealed  (6).  The  delivery  of  the  deed,  though 
essentia]  to  its  validity,  need  not  be  stated  in  pleading  (d) ;  and  though  dated 
on  a  particular  day,  a  deed  may  be  stated  in  pleading  to  have  been  made  on 
another  day  (e). 


Tiwu  ^ 

making 

•peciaiiy 

and  other 

rtquUiU 

allega* 

UoDt. 


It  is  a  general  rule  that  in  all  pleadings,  whether  by  a  plaintiff  or  defend- 
ants if  a  deed  be  alleged,  and  the  paity  claim  or  justify  under  it,  and  is  pre- 
Profert  of  sumed  to  have  the  deed  in  his  possession,  he  must  make  a  profert  of  the  deedi 
speeialiy.    ^^  j^^  ^^^^^  profess  that  he  brings  it  into  Court  to  be  shown  to  the  Court  and 
his  adversary :  the  import  and  practical  meaning  of  which  is,  that  the  party 
has  the  deed  itself  ready  to  give  the  opponent  oyer  thereof  (J*)*  * 

f  •898]  *The  prttfert  in  curiam  of  the  deed,  or  the  excuse  for  the  omission,  usually 
follows  the  statement  of  the  time  of  making  the  deed  and  of  the  parties  there- 
to, and  precedes  the  statement  of  the  defendant's  contract.  Such  profert  is 
usually  in  the  following  words  : — "  Which  said  writing  obligatory  (or  inden- 
ture or  articles  of  agreement,)  sealed  with  the  seal  of  the  defendant,  the  plain- 
tiff now  brings  here  into  Court,  the  date  whereof  is  the  day  and  year  afore- 
said.^ {g)  The  excuse  for  the  omission  of  a  profert  being  traversable  must 
be  stated  according  to  the  fact ;  as,  either  that  **  the  deed  has  been  lost,"  or 
♦*  destroyed,"  "  by  accident,"  or  "  that  it  is  in  the  possession  of  the  defend- 
ant»"  and  that  **  therefore  the  plaintiff  cannot  produce  the  same  to  the 
Court."  (^)(723)  But  in  declaring  upon  a  bill  of  exchange  or  other  ««- 
pie  contract,  no  profert  is  to  be  made.  So,  when  a  conveyance  operates 
under  the  statute  of  uses,  as  a  lease  and  release,  or  a  covenant  to  stand  seised 


(z)  1  New  Rrp  104,  109  ;  I  Faund.276a, 
note  1,  9;  202,  211  ;  3  Id,  897,  note  I  ; 
8f>e,  however,   ante,   185;    4  B.  &  C.  962, 

96?. 

(ff)  1  Sound.  891,  note  1,  320,  note  3; 
Com.  Dig.  Fait ;  Piatt  on  Cor.  6. 

(6)  Id.;  Lord  RBym.  1536,  1541  ;  Cro. 
Ca'-.  209. 

{d)  I  Saund.  891,  note  1. 

(e>  4  Cast,  477  ;  3  Sa^k.  190. 

(/)  Ae  to  proferte  in  general,  see  Com. 


Dig.  Plendcr,  O.  P. ;  I  Saund.  9,  note  1 ;  10 
Co.  92  b  J  4  T.  R.  338  ;  post,  vol.  ii. ;  Ste- 
phen, 2d  edit.  497  ;  as  to  oyer^  p-st^  chap.  v. 
8.  3  ;  and  as  to  c -impelling  a  party  to  e^^e 
copy  of  an  instrament  not  under  seal,  Tidd, 
9th  edit.  H^O, 

{g)  Post,  vol.  ii. 

(A)  3  T.  R.  151  ;  8  Hen.  Bla.  859;  fosi, 
voL  ii. ;  2  Campb.  557 ;  10  East,  57;  as  to 
the  deed  being  in  the  hands  of  a  third  per* 
son,  Tidd,  9th  edit.  587,  487. 


(781)  Ace.  Van  Santwood  v.  Snndford  12  Johns.  Rep.  197.  As  to  the  law  respecting 
seals,  vide  Warren  «.  Lynch,  5  Johns.  Rep.  239.  Phillips'  Ev.  Dunl.  Ed.  361.  n.  a.  5 
Johns.  Rep.  847.  n.  b. 

(788)  Vide  Van  Santwood  v,  Sandford,*  12  Johns.  Rep.  198. 

(783)  Vide  Phillips*  Ev.  348.  Cutis  v.  United  States,  1  Gailison's  Rep.  69.  {  Powers 
«.  Ware,  8  Pick.  Rep.  451.  Smith  v,  Emery,  7  Ualst.  Rap.  53.  Rees  v.  Overbaagh,  6 
Cow.  748, 749. } 
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to  usest  it  has  been  considered  that  a  profert  is  unnecessary  (t) ;  the  reason  as-     >▼•  'tii 

P.A  ft.  Tfi     ^C 

signed  is  that  the  party  in  such  case  obtains  his  title,  not  in  virtue  of  the  infrin-      1 

0ic  effect  of  the  deed  itself,  but  by  the  operation  of  the  statute,  and  is  said  to  5ihly.  The 
he  in  hy  ike  law  ;  as  tenant  in  dower  by  elegit,  or  statute  staple,  in  which  case  action. 
a  profert  need  not  be  stated  (Ar).   -  Nor  is  a  profert  necessary  where  the  partyt  2.  jn  debt, 
though  he  relies  on  a  deed,  is  not,  by  the  form  of  his  pleading,  compelled  to  On special- 
state  or  allude  to  it  in  his  pleading,  as  in  the  case  of  a  feoffment ;  and  the  stat-  tiea. 
ute  against  frauds,  which  requires  that  the  livery  should  be  accompanied  by  Profert. 
some  instrument  in  writing,  has  not  alterod  tbe  form  of  pleading  (/)•     So 
when  a  deed  is  stated  only  as  inducement  (m) ;  or  where  the  plaintiff  has  no 
right  to  the  possession  of  it,  or  of  the  counterpart  (n) ;  a  profert  is  ^unneces-  [^399  ] 
sary  ;  and  it  has  been  held  that  the  assignees  of  a  bankrupt  obligee  need  not 
make  a  profert  of  the  bond  (o) ;  and  a  sealed  will,  or  an  award,  though  under 
seal,  not  being  a  deed  in  the  technical  sense  of  the  word,  need  not  be  pleaded 
with  a  profert  (p)(724).     But  letters  testamentary  and  letters  of  administra- 
tion must  be   pleaded  with   a  profert,  at  least  when  the  executor  or  adminis- 
trator is  a  plaintiff  (9). 

When  a  profert,  or  an  excuse  for  the  omission,  was  unnecessary,  the  state-  When  or 
ment  of  it  will  be  considered  as  surplusage,  and  will  not  entitle  the  other  par-  J^^and^i* 
ty  to  oyer  (r).     And  oyer  of  a  private  act  of  parliament,  or  of  a  record,  as  of  ble. 
letters-patent  enrolled  in  Chancery,  cannot  be  claimed,  though  pleaded  with  a 
profert  (9).     But  where  a  profert,  or  an  excuse  for  the  want  of  it  is  necessary, 
if  the  plaintiff  make  profert  of  and  thereby  profess  to  produce  the  deed,  when 
he  is  not  prepared  to  do  so,  and  the  defendnat  plead  non  eat  factum^  the  plaintiff 
will  be  nonsuited  on  the  trial,  as  it  will  not  be  sufficient  in  such  case  to  prove 
that  the  deed  was  lost  or  destroyed,  or  in  the  defendant's  possession  (/)(725). 
If  therefore  in  such  case  the  plaintiff  be  not  prepared  to  produce  the  deed  on 
oyer  being  claimed,  or  at  the  trial,  and  has  inadvertently  pleaded  the  deed  with 
a  profert,  the  declaration  must  be  amended  (726),  and  the  circumstances  which 
excuse  the  omission  to  make  a  profert  should  be  stated  in  the  declaration  (n). 
However,  the  omission  of  a  profert,  when  necessary,  can  only  be  taken  ad- 
vantage of  by  special  demurrer  (ir)(727). 

(0  9  Moore,  593 ;  Tidd,  9th  ediu  587 ;  394. 

•ee  8  T.  R.  573  ;     1  Saund.  9  a,  note  1  ;   1  (o)  Cro.  Car.  209  ;  Cullen,  417,  ud  quoiTB. 

Yes.  394;  2  B.  &  P.  3&7  ;  3  Hen.  Bla.  862  ;  (p)  2  Saund.  62  b,  note  5. 

ST.  R.  156;    Carth.  315;    Dyer,  277  a;  (</)  Stephen,  2d  edit. 488. 

Cro.  Jac,  217  ;  Cra  Car.  441  ;  Co.  Lit.  35  (r)  2  Salk.  497. 

h,  note  6;    precedents  sUiing  it,  3  Wils.  (»)  IT.R.  149;  1  Saund.  9  b,  note  I.    It 

134 ;  3  Ley.  229  ;  see  13  Vin.  Ab.  76  ;  ace,  seems  that  in  general  profert  of  letters  patent 

however,  po*«,  vol.  ii.  is  necessary,  see  5  Co.  74  b  j   1  Ld.  Rayra. 

(*)  /^;    10  Co.  93;    Stephen,  2d  edit.  299;  Doci.  Plac.  215;  Lutw.   1172;  Cro. 

489  ;  2  Stark.  Eyid.  483,  1st  edit.  Jac.  317  ;  see  1  T.  R.  149,  150;  1  Lil.  Ent- 

(0  Id.;    3  T.  R.  166;    8  /«(.   673  ;     1  164;  Com.  Dig.  Pleader,  O. 

Saand.  276,  n.  1,  2 ;  pott,  vol.  ii.  (0  4  East,  586  ;   1  Esp.  Rep.  337. 

(»)  8  T  R.   573;    Com.   Dig.  Pleader,  (ti)  Id.;  1  Saund.  9  a,  note  I. 

O.  15.  (x)  4  &  6  Ann.  c  16  ;  Com.  Dig.  Pleader, 

(a)  I  Saund.  9  and  9  o,  note  1 ;  1  Yes.  S.  17. 


(724)  Ace.  Weed  v.  Ellis,  3  Caines*  Rep.  256. 

(726)  Vide  Phillips'  Ey.  348. 

(720)  See  Powers  «.  Ware,  2  Pick.  Rep.  460. 

(727)  Bank  tJ.  States  v.  Sill,  5  Conn.  Rep.  111. 
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In  general,  the  declaration  in  debt  iiporf  a  specialty  proceed:^  immcdiafelf 
£(,c.     *  ^r(>ni  the  profert  to  the  statement  of  the  defendant'd  contract,  without  disclos- 

^      ing  the  consideration  upon  which  it  was  founded,  because  a  considenition  it 

cause  of  not  in  general  essential  to  the  validity  o£  b  deed  {y){72S),  But  in  pleading 
aciion.  a  conveyance  under  the  statute  of  uses,  it  is-necessary  to  state  that  a  valuabU 
8  In  debt,  consideration  was  puid  (z),  or  that  there  was  a  good  consrderation,  as  in  the  in* 
On  special-  stance  of  a  covenant  *to  stand  seised  to  uses  made  in  respect  of  relationship, 
^'^^  &c.  (a) ;  in  which  cases,  if  the  statement  of  the  consideration  be  omitted,  the 

declaration  will  be  bud  on  special  demurrer  (6).  Where  a  consideration  is 
Statement  necessary  to  give  validity  to  the  deed,  as  where  it  operates  in  partial  restraint  of 
irtttion    in  trade,  the   proper   course  is  to  show   fully  the  consideration  expressed  in  tht 

general  fleed  ;  but  an  alIe£i;a(ion  in  the  declaration  in  settincf  out  the  deed,  that  it  is 
unnccessa-  '  ®  ,      /.       i 

ly  in  a  witnessed  that  the  defendant  covenanted  ^  for  the  consideration  therein  men- 
count  on  a  lioned,"  is  sufficient  on  general  demurrer  (c).  So,  whc  n  an  act  to  be  done  by 
r  *400*1  ^^^  pldintifT  was  the  consideration  of  the  defendant's  covenant,  and  constituted 
a  condition  precedent,  it  is  necessary  to  show  such  consideration  as  well  is 
the  performance  of  it  (d).  It  is  sufficient  if  the  consideration  or  condition 
be  stated  according  to  its  legal  effect  (e),  but  a  variance  wpuld  be  fatal  (/); 
and  in  stating  the  consideration,  %ihen  necessary,  the  whole  of  it  should  be  set 
forth  {g)>  The  rules  as  to  the  statement  of  the  consideration  in  an  action  of 
assumpsit  {h)  have  equal  relevance  to  the  action  of  debt  in  tjiose  instances  in 
which  it  is  essential  in  the  latfer  form  of  action  to  show  the  existence  of  a 
consideration  fur  the  defendant's  contract. 

The  tpe-  In  stating  the  Contract  by  deed^  either  in  debt  or  covenant,  the  rules  which 
cialty  Con-  ^^  jj^ve  considered  in  pointing  out  the  mode  of  framing  the  declaration  ia 
assumpsit  in  general  apply.  The  defendant's  contract  should  in  strictness  be 
set  forth  in  positive  terms,  and  not  with  the  testatum  existit^  viz.  that  **  it  was 
and  is  witnessed"  by  the  deed,  &c. ;  but  this  will  suffice  in  a  declaration, 
though  it  may  be  objectionable  in  a  plea  (t ). 

la  considering  the  mode  of  setting  out  a  contract  in  aasumpstt,  we  have 
fully  explained  the  rule  that  an  instrument  should  be  stated  according  to  its 
legal  operation  and  effect ;  or  may,  as  it  seems,  be  set  forth  in  hcdc  verba,  and 
the  expediency  of  adopting  the  latter  course  in  some  instances  has  also  been 
[*401]  suggested  (&)  (729).  We  have  also  under  the  *same  head  pointed  out  the 
mode  of  pleading  contracts  or  obligations^  which  are  in  the  alternative  or  eat^ 

(y)  ^nte,  395.  326,  334. 

(z)  Post,  vol.  ii.  (g)  Jinte,  327  j  9  B.  &  Aid.  765 ;  I  Chit- 

(a)  Post^  vol.  ii.  ty's  Rep.  718,  S.  C. 

(6)  2  Hen.  Bla.  259,  261  ;    ^  Saond.  19,  (h)  Ante,  321,  325. 

ttote  20 ;  2  Stra.  1229  ;    2  Saund.  on  Uses,  (t)  1  Saund.  274,  note  \  i  ^  Id,  319,  note 

53.  5^^  anie,^S6&,  331. 

(c)  3  Bingh.  322.  {k)  Ante,  334,  336.    A  declaration,  setting 

{d)  2  Saund.  352  b  ;  6  East,  566  ;  3  T.  out  the  fac  simile  of  a  deed,  will  be  read  so 

R.  590  ;  antf,  352  to  360.  as  to  make  it  sense,  however  incorrect  and 

(e)  Ante,  334.  11  literal  the  deed  may  be,  Smith  r.  Barnard, 

(/)  3  Moore,  114  j  as  to  variances,  ante,  E.  T.  I8l8,  K.  B.  MS, 


(728)  Grubb  v.  Willis,  1 1  Scrg.  &  Rawje,  107. 

(729)  Contracts  must  be  set  forth  in  the  words,  or  according  to  their  legal  effect ;  but 
if  there  arc  distinct  parts  of  an  agreement,  in  declaring  for  the  breach  of  a  particular  par^ 
other  parts  need  not  be  set  forth.    Scott  v,  Lieber  et  a!.,  3  Wend.  R.  479. 
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dUi&nat^  or  subject  to  excepHonSf  provisoes j  and  qualifications^  and  have  fully     >▼•  ""t 
considered  the  doctrine  of  variances  in  regard  to  a  mis-statement  of  the  con»  **1I!L  ^ 
tract  or  instrument  in  material  or  trivial  respects  (/).     As  these  principles  and  5thly.  The 
rules  equally  apply  to  debt  or  covenant  upon  speciallies^  it  will  be  useless  here  ^"j^n. 
to  repeat  them.     The  late  statutes,  9  Geo.  4,  c.  14,  and  3  &  4  W.  4,  c.  42,  s.  ^  in  debt. 
S3,  permitting  clerical  mistakes  in  stating  instruments  to  be  amended  even  Qd  special* 
pending  a  trial,  has  also  been  alluded  to(m).     The  impolicy  of  setting  out  ties. 
unnecessary  covenants  and  clauses  (n),  and  the  doctrine  of  surplusage  (o), 
have  also  undergone  consideration  in  a  preceding  part  of  this  volume* 

In  many  eases  it  is  necessary  to  introduce  in  the  declaration  an  Averment  Aver- 
of  Performance  by  the  plaintiff  of  a  condition  precedent  or  other  matter,  or  to  ™®'*^« 
tfhow  a  legal  excuse  for  the  omission  to  perform  the  act :  and  in  some  instances 
it  mast  be  alleged  that  the  defendant  had.  Notice  of  the  plain tiflT's  comple- 
tion of  the  matter  he  was  bound  to  perform,  and  was  Requested  to  fulfil  his, 
the  defendants,  covenant.  Our  observations  upon  these  points  in  assu'mpsit(p) 
equally  apply  to  actions  upon  specialties. 

In  notions  on  specialties,  after  stating  the  covenants,  it  is  usual^  though  u»- 
iMcewory,  to  refer  to  the  indenture  by  the  words  ^  as  by  the  said  indenture  Reference 
fully  appears  ;*'  and  in  actions  on  leases  to  state  the  lessee^ s  entry  on  the  de-  ^^^ 
mised  premises  (^);    and  when  the  action  is  between  the  original  parties  to  ^Y*"^*' 
the  coDtract,  the  declaration  then  proceeds  immediately  to  the  averments  of 
the  plaintiff's  performance  of  the  conditions  precedent,  when  necessary,  and  Perform- 
to  the  breach.     But  when  the  declaration  is  by  or  against  a  person  who  was  ^"^^.  ?^ 

■  conduions 

not  a  party  to  the  original  contract,  and  particularly  in  actions  upon  leases,  the  precedecu 
ntatement  of  the  derivative  titU  of  the  plaintiff  or  the  defendant  precedes  the  State- 
breach.     And  in  an  action  on  a  lease  by  a  party  claiming  from  the  lessor,  !??^".^  ?^ 
there  must  be  an  inducement  of  the  lessor*s  title,  as  before  explained  (r).  TiUe. 
Thus,  when  an  action  is  brought  hy  the  heir  of  the  lessor,  the  title  and  death 
of  his  ancestor,  and  the  ^descent  to  the  plaintiff  as  heir,  is  shown  (s) ;  and  it  [  *402  ] 
must  appear  how  he  is  heir,  viz.   whether  as  son  or  otherwise  (t) ;  and  if  he 
claim  by  mediate,  not  immediate,  descent,  he  must  show  the  pedigree  ;  for 
ezam|ile,  if  he  claim  as  nephew,  he  must  show  how  nephew  (u).     And  when 
the  plaintiff  claims  as  assignee  of  the  reversion  by  lease  and  release  or  other 
conveyance,  the  nature  and  operative  part  of  the  conveyance  must  be  set 
forth  (v).     In  an  action  brought  by  the  assignee  of  a  term,  all  the  mesne  as- 
signments of  the  term  dowii  to  himself  should  be  specifically  stated ;  for  he 
being  privy  to  them,  shall  not  be  allowed  to  plead  generally  *'  that  the  estate  of 
the  lessee  of  and  in  the  demised  premises  came  to  him  by  assignment ;"  but 
when  the  action  is  brought  against  the  assignee  of  a  lessee,  such  general  form 
of  pleading  is  sufHcient,  because  the  plaintiff  is  a  stranger  to  the  defendant's 
title,  and  it  is  therefore  reasonably  supposed  he  cannot  set  it  out  particular- 

(t)  Ante,  338.  334.  («)  PoMt,  vol.  ii. 

(m)  Ante,  348.  (0  1    Salk.   355 ;    1   Lev.   190  ;     1   Ld. 

(n)  Jinte,  262.  Raym.  202. 

(o)  Jinte,  262.  (u)  3  B.  &  P.  453  ;  12  Mod.  619  ;  2  61a. 

(p)  JtnU,  359  to  364.  Rep.  1099. 

(q)  Poet,  vol.  it  (o)  Post,  vol.  ii. ;  Com.  Dig.  Pleader,  E. 

(rj  jSnte^  395.  S3,  24. 
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'it.  its  ljr(730).  It  ifl  not,  however,  sufficient  in  the  latter  case  to  allege  that  the 
▲RTs^  e.  ^^j^^j^^^  came  to  the  defendant  by  assignment ;  but  it  roust  be  shown  that  he 
Sthly.  The  is  assignee  of  the  <erm,  or  estate,  or  interest  therein ;  for  otherwise  it  might 
a^ti^  ^®  ^°  assignment  of  another  esta^  than  the  term  of  the  lessee.  The  usual 
9  In  debt  ^^^i*™  ^»  "  that  a// the  said  estate,  right,  title,  and  interest  of  the  said  £.  F. 
OnsDecial-  ^^^  lessee)  of,  in,  and  to  the  said  demised  premises  with  the  appurtenances, 
ties.  afterwards,  to  wit  on,  &c.  by  assignment  thereof  then  duly  made,  came  to  and 

ATer-  vested  in  the  defendant."  (2?)(731)  An  heir  may  be  sued  either  generally  as 
ments.  jj^j^^  without  showing  how  he  became  so,  or  if  he  has  held  possession,  or  exer- 
cised acts  of  ownership  over  the  property,  he  may  be  declared  against  as  an 
assignee,  upon  a  covenant  running  with  the  land  {y).  And  an  executor  who 
has  entered,  &c«  may  be  sued  in  the  debet  and  detinet  as  assignee  for  rent 
which  became  due  afler  the  death  of  his  testator,  who  was  the  lessee  (z). 
The  mode  of  declaring  by  and  against  persons  suing  or  being  sued  in  a  ftp* 
resentative  or  derivative  charcuiter,  is  pointed  out  in  the  numerous  precedeots 
in  the  second  volume  (a). 

As  to  set-      Sometimes  it  is  absolutely  necessary  in  declaring  on  a  bond,  to  set  forth  the 
tj^ng   forth  condition  and  breach,  as  in  an  action  on  a  bail  bond  or  replevin  bond,  in  order 
of  Bond     ^o  show  that  the  plaintiff  is  entitled  to  sue  as  assignee  of  the  sheriff,  or  in  the 
and  rtS'      case  of  a  bastardy  bond,  that  the  succeeding  overseers  are  entitled  to  sue  (c). 
breaches  in      1°  other  coses  where,  under  the  8  &  9  W.  3,  c.  1 1 ,  s.  8,  it  is  necessary  6«- 
the  Declw  Jore  execution  to  ascertain  in  what  respect  the  special  condition  has  been  bro- 
ra  »on  ^  '■   ken,  and  to  assess  by  a  jury  what  damages  have  thereby  been  really  sustain- 
ed (cl) ;  there  has  been  some  contradiction  in  the  books  as  regards  the  eorpedt- 
ency  of  setting  out  the  condition  and  breaches  in  the  declaralion,  or  waiting  till 
the  replication  or  other  stage  in  the  cause  («]• 

(z)  1  Suund.  112  a,  note  t  ;  po«f,  vol.  ii.  Car.  &   P.   608;    and    see  Hodgkinson  v. 

(V)  1  Salk.  353;  4  T.  R.  75.  Marsden,  i  Campb.  121.     And  in  Cox  and 

{%)  \  Salk.  317  ;  4  T.  R.  75.  ^  others  ».  Hollingworth,  in  K.  B.  Aug.  I8S5, 

(o)  On   bonds   by  or  agninsl  ipariicMilnr  A Iderson,  B,  on  summons,  directed  the  plain- 

person3t  post,   vol.  ii. ;    against  an  heir  or  tiff  to  declare  on  the  bond,  setting  oat  the 

devisee,  iil,  ;  statements  of  varioua  titles,  id,  condition  and  breaches  ;  and  in  Stothcrt  t, 

(6)  See  post,  vol.  ii. ;  2  Arch.  K.  B.  609.  Gooufellow,  1  Nev.  &  Man.  202,  the  decla- 

(c)  See  2  New  Rep.  363.  ration  set  forlh  the  condition,  and  assigned 

{d)  As  to  what  bonds  are  or  not  within  breaches. 

that  statute,  see  post,  vol.  ii.  On  the  other  hand,  in  many  cases  whera 

(e)  Sec  1  Saund.  Rep.  58  d  ;    2  Saund.  it  is  not  absolutely  necessary  to  state  the 

Rep.  107  a,  note  2,  187  a  ;   8  T.  R.  255  ;  2  condition  and  breaches  in  the  declaration,  it 

Chitty   Rep.   187  ;    3  Car.  &  P.  608;    post,  may  be  advisable  not  to  do  so,  and  especially 

618.  5th  editi     In  some  cases,   though  not  where  a  defence,  either  sham  or  otherwise, 

absolutely  requisite,  it  may  be  advisable  to  is  expected.    In  such  cases  it  is  best  to  re- 

sttite  the  condition  of  the  bond  and  breach  in  serve  the  assignment  of  the  brepches  for  the 

the  declaration^  and  csprcifllly  where  a  plea  replication,  (as  may  be  done,  8  T.  R.  255; 

not  leading  to  an  issiit*,  or  the  breach,  as  2  Chit.  Rep,  298;  2  Saund,  1 37  a,)  becansc 

non  est  factum,  or  the  like,  or  whore  ajudg-  the  defendant  in  rejoining  to  the  replica- 

ment  by  default  is  expected,  for  in  the  lat-  tion,  can  only  present  one  answer  to  each 

ter  case  some  delay  would   be  avoided,  and  breach,  whereas  in  pleadini^  to  the  dedara- 

the  plaintiff  moreover  would  not  have  to  tion  and  breaches  stated   therein,  he  may 

prove,  nor  could    the  defendant  deny  the  answer  each  breach  by  any  number  of  pleafc 

truth  of  the  breach,  on  the  execution  of  the         If  the  condition  and   breach  of  a  bond 

inquiry,  wh  ch  would  otherwise  be  rhe  case,  within  the  above  statute  of  William  3,  be 

See  1  Saund.  58  d  ;    Barwise  f>.  Russell,  3  not  stated  in  the  declaration,  and  the  de- 


(730)  Vide  FoUiard  ».  Wallace,  2  Johns.  Rep.  402,      \  Norton  v.  Vuliee,  I  Hall's  Rep. 
194,  389.  }     ^ 

(731)  Lansiug  v.  Alatyne,  2  Wend.  R.  £61. 
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In  practice  it  is  now  most  usual  not  to  state  the  condition  or  the  breaches     rr.  its 

in  the  declaration ;  but  there  may  be  cases  in  which  it  would  be  advisable  there  ^^^''^^    ^ 

to  state  them.      The  assigning  of  the  breach  or  breaches  is  affected  by  the  5thly.  The 

same  rules  as  those  relating  to  the  breach  in  assumpsit  or  covenant.     If  the  f^^l^^ 

breach  of  the  condition  be  well  assigned  in  other  respects,  it  will  not  be  vitiated  ^  ^^  ^^y^^ 

by  the  superaddition  of  immaterial  allegations  (/).  The  breach  of  the  condition  q^^       .■, 

of  a  bond,  otherwise  well  assigned,  is  not  vitiated  by  the  superaddition  of  im-  ties. 

material  allegations  {g).  Aver- 

ments. 

*We  have  seen  that  debt  is  the  proper  remedy  on  Records^  as  recognizan-   [  «403  ] 
ces  of  bail,  statutes  merchant,  recognizances  in  the  nature  of  a  statute  staple,  On  Reo- 
and  on  judgments  (A).    The  validity  of  these  cannot  in  general  in  pleading  be  ^   '* 
impeached  or  affected  by  any  supposed  defect  or  illegality  in  the  consideration 
or  transaction  on  which  they  were  founded  ;    nor  can  there  be  any  allegation 
against  the  validity  of  a  record  (732),  except  by  a  writ  of  error  (t)  ;  and  con- 
sequently it  is  not  necessary  to  state  the  circumstances  or  consideration  on 
which  the  record  was  founded.     In  debt  upon  a  recognizance  of  haiU  it  must 
be  stated  with  certainty,  following  the  description  in  the  entry  of  the  recogni-' 
zance,  and  should  set  forth  in  what  Court,  at  whose  suit,  and  for  what  sum  or 
cause  the  defendant  became  bail  {k) :  and  in  pleading  a  statute  staple^  it  should 
be  shown  to  have  been  by  writing  obligatory  or  under  seal  (/).     Formerly  in 
an  action  upon  a  judgment^  it  was  usual  to  set  forth  in  the   declaration  the 
wiiole  of  the  proceedings  in  the  former  suit ;  but  this  is  no  longer  the  prac- 
ttce(t»)  ;  and  it  is  sufficient  to  state  the  judgment  concisely,  even  though  it 
were  recovered  in  an  inferior  Court  not  of  record  ;  and  although  it  has  been 
supposed  to  be  unnecessary  to  aver  that  the  defendant  became  indebted  within 

fondant  plead  any  plea  on  'which  iho  plain-  the  plaintifl*  could  assign  in  the  declaration 

tiff  mighi  at  common  law   have  taken  an  only  one  breach  of  the  condition,  and  if  he 

issue  in  his  replication  without  showing  a  assigned  more,  the  declaration  was  demurs 

bieacb,  such  as  a  plea  of  non  est  factum,  rable  for  duplicity,  I  Saund.  58,  n.  1,  and 

or  that  the  bond  was  obtained  by  fraud  or  this  is  expressly  permitted   by  Rt-g.  Gen. 

(be  like,  the  plaintiff  may  still  take  such  Hil.  T.  4  W.  4,  reg.  5,  although  several 

isme,  and  must  enter  a  distinct  and  separate  counts  are  not  permitted.     It  is  not  however 

vaggestion  of   breaches   under  the  statute,  necessary  in  a  declaration  assigning  more 

but  he  cannot  incorporate  such  issue  and  than  one  broach  to  rrfcr  to  its  being  nccord- 

•uch  suggestion  in  one  and  the  same  replica-  ing  to  the  statute,  13  Eist,  I.     It  siitllces  to 

tion,  see  8  T.  R.  355  ;  1  Esp.  277  ;  5  M.  &  prove  part  of  the  breach  assigned,  t^ 

Sel.  60;  5  J.  B.  Moore,  198.  (/)  Stoihert  ».   Goodfellow,    I    Nev.  & 

If  to  such  a  declaration   the   defendant  Man.  202,  the  form  of  declaration  in  which 

plead  a  plea  which  msde   it  necessary  at  will  assist  as  a  precedent, 

common  law  for  the  plaintiff  to  assign  a  (g)  Stothert  v.  Goodfellow  and  another,  1 

breach  in  the  replication,  as  for  instance,  a  Nev.  &  Man.  202. 

plea  of   general  performance,  the   plaintiff  (h)  »9nte,  126. 

most  still    assign  the  breach  in  the  replica-  '  (i)  4  East,   311;    2  Lev.  161;    Gilb.  on 

tion,  with  tliis  difference,  that  he  may  now  Uses  and  Trusts,   109;    Gilb.  Debt,  412; 

assign  several  breaches  under  the  statute,  Burr.  1007;    3  East,  258;    3T.  R.  689;  9 

whereas  at  commm  low  he  could  only  as-  Marsh.  392,  393. 

sign  one.     If  only  one  breach  be  assigned  (k)   I  Wils.  284  ;  />o«f,  vol.  ii. ;  Com.  Dig. 

in  the  replication,  it  is  not  necessary  to  state  Pleader,  2  W.  10.     As  to  variance,  see  II 

it  In  terms  to  be  "according  to  the  form  of  East,  516  ;  4  Bar.  &  Cres.  403. 

the  statute,"   13  East,  1,  otherwise  if  more  (/)  Cro.  Car.  363;   Com.  Dig.  Pleader,  S 

than  one.  W.  10. 

Before  the  above  statute  of  William  3,  (m)  1  Wils.  318. 

(732)  Green  v.  Ovington  et  al.,  16  Johns.  Rep.  55.    See  Cardcsa  v,  Humes  et  aL,  5 
Serg.  k  Rawle,  65. 
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m  m     the  jurwdictioa  of  the  Court  (»)  (738) ;  it  has  been  recently  held  tb«t  it  must 
FARTs^  c.  ^^  gven«d  that  the  original  cause  of  action  arose  within  the  jurisdicttoti  of  th« 
5thly.  The  inferior  Court  (o).     It  is  unquestionabl/  necessary  in  debt  upon  a  judgment 
action.^       in  the  Courts  at  Westminster,  to  show  with  certainty  the  term  and  parties 
%  lo  debt.  ^^^  ^^  ^^^  recovered.     It  is  said  that  if  the  declaration  be  on  a  judgmeut  ifi 
Oorecords.  ^  Common  Fleas,  it  should  be  stated  before  what  judges  by  name  it  was  re^ 
covered  (p)  ;  and  that  in  debt  on  a  judgment  in  an  inferior  Court,  the  nanoea 
of  the  suitors  who  were  the  judges  should  be  stated;  but  the  omission  will  at 
all  events  be  aided  by  verdict  (9). 
r  «404  ]      ^Care  must  be  taken  that  there  be  no  Variance  in  the  statement  of  the  judg- 
YariancttSi  meotf  for  such  variance  is  in  general  fatal  (r).     Thus,  if  there  has  been  a 
judgment  for  X388  Qe,  Id.  and  debt  be  brought  on  it  as  for  JS388  recovered, 
omitting  the  penny,  it  was  a  variance (734),  and  could  not  be  cured  by  a  remit- 
titor  of  the  penny  (<)•     In  debt  upon  a  judgment,  or  other  matter  of  record, 
unless  when  it  has  been  stated  as  inducement,  it  is  necessary,  afler  showing 
the  matter  of  record,  to  refer  to  it  by  the  proui  paid  per  recordum  (<)•    But 
the  omission  will  be  aided  unless  the  defendant  demur  specially  (ti) :  and 
these  words  do  not  render  certainty  of  description  in  the  allegation  more  ma- 
terial than  it  would  otherwise  have  been  (x).     It  is  usual  also  to  allege  that  the 
judgment  still  remains  in  full  force  and  effect,  and  that  the  plaintiff  has  not  ob- 
tained execution  or  satisfaction  thereof;  but  this  allegatioois  unnecessary  {y)» 
The  late  statutes  (z)^  permitting  the  amendment  at  the  trial  of  clerical  errovB 
and  other  variances  in  stating  a  record,  &c.  have  been  fully  stated  (a)* 

On  Ski-       In  debt  on  a  Sialuie  at  the  suit  of  a  party  grieved,  or  by  an  informer«  where 
*''''  the  whole  of  the  penalty  is  given  to  him,  the  commencement  is  the  same  as  in 

debt  on  a  contract ;  but  where  a  part  of  the  penalty  is  given  to  the  informer 
and  the  king,  or  the  poor  of  the  parish,  &c.,  the  commencement  and  other 
parts  of  the  declaration  usuall)^  state  that  the  plaintiff  sues  qui  tam^Sie*^  though 
this  is  not  necessary  unless  there  has  been  a  contempt  of  the  king  (6).     In  a 

(n)  iWils.  316;    1  Saund.  92,  note  2 ;  Rep.  356;    4  Taunt.  13;    II  East,  516;  1 

jtost^  Tol.  ii.  ;  Com.  Dig.  Pleader,  2  W.  12  ;  Hen.  Bla.  49. 

Cartb.  85,  86  ;  Thomp.  Eiu.  1 18  ;   8  T.  R.  («)  Gilb.  Debt,  412  ;  Willes,  127,  in  which 

127.  Salk.  565,  referred  to  in  Com.  Dig.  Pleader, 

(0)  Read  v.  Pope,    I  Cr.  M.  &  R.  302  ;  2  W.  12,  is  corrected. 

4  Tyr.  403;   overruling  1  Wm.  Saund.   92,  (u)  4  &  5  Anne,  c.  16,  t.  1 ;    and  see  U 
note  2.  East,  565. 

(p)  Com.  Dig.  Pleader,  2  W.  12,  3  L.  {x)  10  Price,  154. 

S,     But  see  the  usual  form,  post,  vol.  ii.  (y)  1  Saund.  330,  note  4  ;    std  vide  Com. 

(q)  Id,;  Carth.  86.     In  debt  on  replevin  Dig.  Pleader,  2  W.  12. 

bond  it  is  not  necessary,  in   averring  the  (z)  9Geo.  4,  c.  15;  3  &  4  W.  4,  c.  42,  s. 

holding  of  the  County  Court,  to  state  the  23. 

names  of  the  suitors,  2  B.  &  C.  2.  (a)  ^nle,  .346. 

(r)  Jlnte,  SA4,  333  ;  11  East,  516  ;  "  The  [b)  Com.  Dig.  Action  on  Statute,  E.  1  ; 

said  Court  of  the  Bench"  means  C.  P.   7  7  T.  R.  152;  1  Saund.  136,  n.  1  ;  2  Saund. 

Taunt.271;    1  Moore,  19,  S.  C.    An  aver-  374,  n.  I.     As  to  variance  in  stating  the 

ment  that  judgment  was  recovered  on  pre-  parish,  ante,  308 ;    3  Bing.  449.      Aa   to 

mUeSf  whereas  it  was   recovered    on    one  pleadings  in  general  on  statutes,  see  Com, 

count  only,  was  considered  a  fatal  variance  ;  Dig.  Pleader,  C.  76 ;    Bac  Ab.  Statute ;   1 

5  B.  &  C.  339.  See  other  instances  in  the  Saund.  135,  n.  3  ;  2  Saund.  377  b,  n.  Id; 
notes,  post,  vol.  ii.  1  Chit.  Crim.  Law,  275,  &c. 

(<)  2  Stra.   1171  ;    9  East,  157;     1  Esp. 

(733)  See  Rogers  v,  Davis,  1  Aiken's  Vermont  Rep.  89C. 

(734)  Vide  Bissell  v.  Kip,  6  Johns.  Rep.  89. 
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declaration  on  a  public  statute,  it  is  not  necessary  or  advisable  to  state  the     it.  it« 
title  or  year  of  the  reign   when  the  statute  was  passed,  or  to  *recite  any  part  ^*'^"* 
of  the  act :  and  if  it  be  unDocessarily  stated,  any  miiterial  variance  will  be  fa-  5ihiy.  The 
taU  particularly  if  the  declaration  conclude  against  the  form  of  the  statute  ^".**  ^ 
aforeMQid  (c) ;  and  it  would  be  fatal  to  describe  a  statute  as  made  in  2  and  ^  »   r   d  u* 
years  of  the  reign  of  W.  4,  though  if  stated  to  have  been   made  in  a  sesnpns  q 
kolfUn  in  the  2  and  3  years  of  the  reign,  it  would  have  sufficed  (d).     It  is  ma-  uies. 
terial  however  in  all  cases  that  the  offence  or  act  charged  to  have  been  commit- 
ted or  omitted  by  the  defendant,  appear  to  have  been  within  the  provision  of  the 
statute,  and  all  circumstances  necessary  to  support  the  action  mu^t  be  al« 
leged  (735),  and  the  conclusion  contra  formam  atatuli  will  nut  aid  the  omi»* 
•ion  (e).     If,  however,  the  necessary  matter  be  stated  in  substance  and  efiecty 
it  will  suffice,  although  the  precise  words  of  the  statute  are  not  used  ;  and 
dierefore  a  declaration  for  feloniously  setting   fire  to  two  stacks  of  oats  is  sui^ 
ficient,  though  the  words  of  the  act  are  unlawfully  and  maliciously  (/).     The 
instances  in  which  in  declaring  upon  a  statute  it  is  necessary  to  set  out  and 
negative  an  exception  or  proviso^  which  qualifies  or  discharges  the  liability  in  a 
certain  event,  have  been  already  pointed  out  and  explained  {g).     In  a  declare* 
tion  on  the  game  laws  it  is  not  necessary  to  negative  the  particular  qualifica* 
tions,  though  it  is  otherwise  in  an  information  {h).     When  an  act  of  parlia* 
ment,  which  has  been  recently  passed^  enacts  that  if  a  party  commit  an  oflence 
afler  a  named  day  he  shall  be  liable  to  a  penalty,  it  is  usual  to  aver  that  the  o(^ 
fence  was  committed  af\er  that  day  ;  but  when  the  act  has  been  long  passed 
such  averment  is  not  necessary  (t).     It  is  usual  also  when  the  particular  stat« 
lite  limits  the  time  within  which  the  action  should  be  brought,  to  aver  that  the 
offence  was  committed  within  such  time  ;  but  this  also  does  not  seem  mate- 
rial {k). 

Where  the  act  or  omission,  which  is  the  foundation  of  the  suit,  was  not  an  Contrafw* 
offence  at  common  law,  it  is  necessary  in  all  cases  to  conclude  •*  against  the  "?•"*  ttt^u* 
firm  of  the  statute^"  or  *"  statutes ;"  (/)  or  to  show  at  least  that  the  declaration  r'«4C6'l 
is  founded  on  the  statute,  by  introducing  the  words  de  placUo  transgressionis 
ei  contemptus  contra  formam  statuti  (m)(736) ;  and  this  is  necessary  also  in 

(e)  J9jiI«,  S46  ;    Com.    Dig.    Action   on  East,  241;  2  Marsh.  36  i;  but  seo  1  Leach, 

Sutute,  U.  1  ;  2  Saund.  374,  n.  2  ;  6  T.  R.  Cro.  L\w,  4th  (dii.  493. 

776;    2  East,  341;    1  Saund.   135  a,  note,  (g)  Ante,  255. 

5th  edit.  (A)  I  T.  R.  144,  145 ;    I  Ley.  26  ;    Com. 

(^  Rez  V,  Biers,   1   Adol.  &  Ell.  3*27;  Dig.  Action  on  Statute;    1  East,  639;    % 

and  see  Com.  Di<^.  Action  on  Statute,  1  J.  Com.  Rep.  5*24. 

B.  Moore,  302  ;  Cowp.  474.  (i)  Gilb.  Cases  L.  &   E.  242  ;    1  Saund. 
(«)   I  Saund.  135,  note  3;   1  Sal k.  212 ;  309,  note  5;    and  see  FItzgib.  136;    Bac. 

Con.  Dig.  Action,  Statute,  A.  3  ;  Pleader,     Ab.  Usury,  K.  209. 

C.  76;    1   Taunt.   128,    611;     1  New    Rep.         (it)  2  East,  340,  362. 

t45;    I  Leach,  Cm.  Law,  4th  ediu  493;  2         (0  ^  East.  339  ;   1  Saund.  134,  note  3  ;  6 
Marsh.  364,  n.  c  ;  13  East,  258.  East,  140  ;  7  /<{.  516  ;   1  Chitty  Crtm.  Law, 

(/)  SWils.  318;    2  Bla.  Rep.   842;  5     290;   3  B.  &  C.  186. 

(m)  2  East,  341 ;  see  3  B.  &  C.  189. 

(735)  {  M'Keon  v.  Lane,  t  HalPs  Rep.  318.  }  Vide  Burnham  v.  Webster,  5  Mass. 
Rep.  270.  Bigelow  V.  Johnston,  13  Johns.  R«p.  428.  Hassenfrats  v.  Kelly,  13  Johns. 
Rap.  468. 

(736)  {  Wells  V.  Iggulden,  6  DowU  &  Ryl.  13,  and  qutzrt^  whether  the  words  (conlra/or- 
«Mm  statttti)  can  be  supplied  by  any  other  words  of  equivalent  import.  Barter  v.  Martin, 
6  GreeoL  Rep.  76.  { 
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IV.  ITS     an  action  to  recover  back  money  won  at  play  (n)(737).     In  debt  for  the  re^ 

L      covery  of  a  penalty  given  by  statute  for  an  offence  thereby  creuted,  the  Court 

Stbly.  The  arrested  the  judgment,  on  the  ground  that  the  declaration,  after  truly  describing 

aciion.        ^^®  offence,  contained  no  averment  that  the  offence  was  committed  '*  contraiy 

9.  In  debt.  ^^  ^^®  statute,"  although  it  >vas  alleged  '*  whereby  and  by  force  of  the  statute 

On  BUt-      '"  s^ch  case  made  and  provided  the  defendant  forfeited  jClOO,  and  thereby  and 

utes.  by  force  of  the  statute  an  action  hath  accrued,"  &c.  (o).     The  words  **  where* 

by  and  according  to  the  form  of  the  statute"  will  not  sufRce,  when  the  action 

is  founded  on  two  statutes  (p) ;  in  this  case  the  conclusion  should  be  ^*  against 

the  form  of  the  statutes."  (9)  (738)     Where,  however,  a  statute  refers  to  a 

former  act,  and  adopts  and  continues  the  provisions  of  it,  the  declaration 

should  conclude  only  against  the  form  of  the  statute  (r).     But  where  a  statute 

has  been  wholly  discontinued  and  is  afterwards  revived,  there  seem  to  have 

been  some  opinions  that  a  prosecution  on  it  ought  to  conclude  against  the  form 

of  the  statutes  (9).     So  where  an  offence  is  prohibited  by  several  statutes^  if 

only  one  is  the  foundation  of  the  action,  and   the  others  are  explanatory  or 

restrictive,  it  is  proper  to  conclude  against  the  form  of  the  statute  in  the  sin* 

gular  number  (f).     The  omission  of  the  words  **  against  the  form  of  the 

statute,"  or  **  statutes,"  when  proper  to  be  inserted,  is  fatal  even  after  ver* 

diet  («)•     In  genera],  however,  there  is  no  difference  as  to  the  doctrine  of 

[  *407j  ^amending  at  common  law  between  penal  and  other  actions  (or) ;  and  the 

statute  4  Geo-  2,  c.   26,  extends  the  provisions  of  the   statute  of  jeofails  to 

penal  actions  {y) ;  and  it  has  before  been  determined  that  the  32  Hen.  8,  c* 

30,  extended  to  penal  actions  (2). 

Per  quod}      It  is  usual,  in  addition  to  the  statement  contra  farmam  stattUi^  and  of  (be 
^,  '  consequent  forfeiture  of  the  penalty,  to  allege  that  "  by  means  of  the  preraises* 

and  by  force  of  the  statute  in  such  case  made  and  provided,  an  action  hath 
accrued  to  the  plaintiff  to  demand  and  have  the  said  sum,  &c.,"  but  this  ap- 
pears unnecessary  (a).  And  even  assuming  it  to  be  requisite,  yet  a  count  for 
a  penalty  on  the  statute  5  Ann.  stating  the  defendant  kept  a  snare  to  kill  game 
**  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  by 
reason  thereof  and  by  force  of  the  statute  in  such  case  made  and  provided, 
an  action  bath  accrued,"  is  sufficient ;  for  the  first-mentioned  statute  refers  to 
the  5  Ann.  c.  14,  creating  the  offence  and  giving  the  penalty ;  and  the  last- 

(n)  1  M.  &Sel.  500.  (r)   1  Lutw.  212;   1  Saund.  135,  note  3: 

(0)  3  B.  ^  C.  186  ;  5  D.  &  R.  186,  S.  C. ;  2  S^aund.  377,  note  12;  7  East,  516. 

ted  vide  9  Price.  397,  in  which  pari  of  ihe  («)  2  Hawk.  c.  25,   a.    117;  sed  vide  9 

Court  held  ihatan  infurmation  for  a  penalty  East,  P.  C.  601,  599;    2  Hale,  173;  Cro. 

for  smuggling  was  good,  although  the  words  Eliz.  750  ;  2  Leach,  827. 

<*  contrary  to  the  statute  "  were  onriitted  in  {t)  Yelv.  1 1  ;  2  Saund.  377,  note  12. 

describing  the  offence,  such  offence  being  (u)  2  East,  333;  Witles,  599;    1  M.  fc 

laid  minutely,  so  as  to  bring  it  within  the  Se).  500;  3  B.  &,C.  186. 

words  of  the  act,  and  it  being  alleged  that  (x)  1  Saund.  250  d  ;    1   Stra.  137  ;  2  Id, 

the  forfeiture  was  **  according  to  the  statute.'*  1227 ;  1  Wits.  256 ;  1  Burr.  402. 

Sed  quart,  (y)  Willcs,  600. 

(p)  2  East,  340.  («)  3  Lev.  375  ;  1  Slra.  136  ;  2  Id,  1227; 

Iq)  Id.  ;  Lutw.  212;  4  Hawk.  71  ;  Com.  Dougl.  115. 

Dig.  Action  on  Statute,  H.  (a)  See  3  B.  &  C.  189. 

(737)  j  M'Keon  ».  M'Cahcrty,  1  Hall's  Rep.  300.  { 

(738)  Vide  Haywood  e.  Sheldon,  13  Johns.  Rep.  8^. 
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inendoDed  statute  refers  to  the  2  Geo.  3,  c.  19,  by  which  the  whole  penalty  is     it.  m 

given  to  the  common  informer,  the  half  only  of  which  had  been  given  to  him  ^^*^'»  ^^ 

by  an  intervening  statute  (6),  Sthly.  Tbq 

cause  of 
action. 
As  the  action  of  debt  is  only  sustainable  for  the  recovery  of  a  debt,  ^^^  a  I   d  bL 

Breach  is  necessarily  confined  to  a   statement  of  the  non-payment  of  the  ^ 
money  previously  alleged  to  be  payable ;  and  such  breach  is  nearly  similar,  uie9. 
whether  the  action  be  in  debt  on  simple  contract,  or  upon  a  specialty,  record,  Statement 
or  statute,  and  is  usually  as  follows : — "  Yet  the  defendant,  although  often  re-  ^  ^^^  . 

quested  so  to  do,  hath  not  as  yet  paid  the  sum  of  £ (c)  above  demanded,  ^^eneral  in 

or  any  part  thereof,  to  the  plaintiff  (or  if  qui  tmn,  &c.  to  our  said  Lord  the  '^^^^ 
King,  and  to  the  plaintifi*,  who   sues  as  aforesaid,)  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do.     To  the  damage  of  the  plaintiflT  of  £ 
and  thereupon  he  brings  suit,  &c."  (739).     In  debt  upon  a  bond,  whether  it 
be  a  common  money  bond,  or  be  a  special  bond  for  the  performance  of  cove- 
nants, &c.  within  the  statute  (d)  the  penalty  is  the  debt  *at  law,  and   the    [^4081 
breach  in  non-payment  thereof  is  alleged  in  the  above  form.     If,  however, 
the  bond  have  a  condition  within  the  statute,  it  is  essential  that  there  be  upon 
the  record  an  assignment  of  the  breaches   of  such  condition.     As   these 
breaches  may  be  assigned  in  the  replication  as  well  as  in  the  declaration,  it  is 
proposed  that  we  notice  the  rules  upon  this  subject  when  we  treat  of  th^  r^ 
plication  in  debt. 

The  Damages  in  an  action  for  a  debt  are  in  general  merely  nominal,  and  Dainages 
not,  as  in  assumpsit,  the  principal  object  of  the  suit ;  and  therefore  i^  small  ^  ^y^ 
sum,  as  XIO,  is  usually  inserted.  But  if  the  contract  declared  upon  bo 
limited  to  a  particular  sum,  and  the  plaintiff  proceed  for  a  larger  sum  for 
interest  or  delay  of  payment,  then  the  sum  at  the  conclusion  should  be  propor- 
tionably  large,  so  as  to  cover  the  utmost  interest  or  damages  for  the  detention 
that  may  be  claimable  either  by  contract  or  damages  under  3  &  4  W.  4,  c« 
42,  8.  28  (c). 

In  an  action  by  a  common  informer,  as  he  is  not  entitled  to  damages,  UQ 
claim  for  them  should  be  inserted  (/)• 


As  the  action  of  Covenant  can  in  general  only  be  supported  on  a  deed  (g).  i^.  „  ^^^ 
there  is  less  variety  in  the  declarations  in  that  action  than  in  assumpsit  or  debt,    *\F^nx^ 
and  therefore  but  few  observations  will  here  be  necessary,  as  most  of  the  rules 
to  be  observed  in  framing  a  declaration  in  assumpsit  or  debt  equally  apply  ii^ 

(6)  7  East,  516  ;  ice  2  East,  338.  (e)  Watkins  v.  Morgan,  6  Car.  &  P.  661. 

U)  This  is  to  be  the  sum  named  in  the  (/)  4  Burr.  2021, 2490.     i^uarc,  whether 

commencement  of  the  delaration,  being  the  the  statement  might  not  be  rejected  as  soi^ 

aggiTfrate  of  all  the  sume  stated  to  be  due  in  plusage  7 

the  different  counts.  {g)  Jinte,  131,  135.    As  to  the  action  of 

(d)  b  fc  9  Wm.  3,  e.  11,  s.  8.  covenant  in  general,  see  ante,  131  to  137. 

(739)  li  seems  that  a  declaration  in  debt  on  bond  assigning  breaches  under  the  statote, 
may  cooclodeas  In  covenant.  GhUe  and  SuaUy  v.  O'Brlaa,  It  Johns.  Rep.  tltf.  8.  C« 
IS  Johns.  Rep.  189. 

Yql.  1.  48 
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IT.  ITS     framiDff  the  declaration  in  this  action.     The  Commencement  of  the  declaratioa 
..^      in  covenant  is  now  alike  in  all  the  superior  actions  commenced  in  either  of  the 
6thly.  The  superior  Courts. 

action.  The  various  points  which  we  have  already  observed  upon  with  regard  to  the 

3.  In  cove-  indii4iement  or  statement  of  introductory  matter  in  declaring  upon  a  lease, 
nant.  &c.  {h) ;  the  consideration  of  the  deed  (t) ;  the  mode  of  setting  out  the  de€d(k); 

[  *409  J  the  prefer t  (/) ;  the  usual  avermenta  and  statement  of  title,  &c.  (m) ;  and  *the 
statement  of  the  brectch  (n)  in  an  action  o£debt ;  are  equally  applicable  to  the 
action  of  covenant.  If  the  declaration  profess  to  make  profert  of  the  inden- 
ture, it  suffices  for  plaintiff  to  produce  and  prove  the  counterpart  (o).  The 
plaintiff  may  assign  in  the  same  count  a  distinct  breach  of  each  separate  cov- 
enant contained  in  the  deed  (p).  And  the  general  pleading  rules,  Hil.  T«4 
W.  4,  reg.  5,  although  they  prohibit  several  count9^  expressly  permit  several 
breaches.  It  is  usual,  aAer  stating  the  breaches  of  covenant,  to  conclude  by 
alleging  "  And  so  the  plaintiff  in  fact  saith  that  the  defendant,  (although  oAen 
requested  so  to  do),  hath  not  kept  his  said  covenant,  but  hath  broken  the 
same ;"  but  this  is  mere  form,  and  unnecessary  {q).  Damages  being  the 
principal  object  in  this  action  (r),  there  should  be  laid  as  such  a  sum  suffi- 
ciently large  to  cover  the  utmost  demand,  and  even  a  claim  for  interest,  when 
claimable  under  3  &  4  W.  4,  c.  42,  s.  28  {s). 


IN  ACTIONS  FOR  TORTS. 

TBI  Actions  in  form  ex  delicto  are  Case^  Trover  (/),  Replevin^  Trespass,  and 

STATE-  Efectment,.  The  applicability  of  these  forms  of  action  has  already  been  fully 
ACTIONS  considered  ;  and  in  the  second  volume  will  be  found  a  copious  collection  of 
Bx  DBLic-  tlie  forms  of  declarations  which  are  usually  in  requisition,  with  notes  explana- 
CAU8E  OF    ^^T  o^^®  different  allegations,  &c.  (u), 

ACTION.  In  actions  for  wrongs,  the  declaration  should  state,  1st,  The  matter  or  thing 

affected  ;  2dly,  The  plaintiff's  right  thereto  ;  3dly,  The  injury ;  and,  4lhly, 
The  damage  sustained  by  the  plaintiff.  We  will  consider  each  of  these  as 
regards  general  rules ;  and  then  state  the  particular  rules  relating  to  declara- 
tions for  written  and  verbal  Slander* 

meat  Q?^      In  actions  brought  for  injuries  to  real  property  («),  the  quality  of  the  realty, 

the  vMUer 

or  tldng          VO  «^'^«>  ^^'  see  2  Taunt.  S7d. 

injured.          W  •^«*«*  *^-  W  »'  East,  S4S. 

•*                   Ik)  Ante,  334,  336, 400.    As  to  eartanee#,  (#)  Walking  ».  Morgan,  6  Car.  A  P.  ^^' 

antej  334,  337.    Amendment,  348.  (t)  As  .to  detinue  being  an  action  ex  c«ii- 

(l)  Ante,  398.  traettt^  see  anti,  138,  829,  note  (6). 

(m)  Jinte^  401.  (m)  The  anthor  would  suggest  to  the  rtu- 

(n)  Ante,  408.    And  the  rules  as  to  as-  dent  the  perusal  of  the  forms  as  the  best 

signing  a  breach  in  assumpsit  may  in  gen-  mode  of  understanding  the  general  rules 

eral  be  applied  to  covenant,  see  ante,  365  ;  here  attempted  to  be  explained  with  regsid 

as  to  a  general  assignment  of  breach,  ante,  to  the  construction  of  the  pleadings.    See 

368 ;  p^et,  pott,  vol.  ii.  DedMratitm  in  Detinue,  Csit, 

4o)  Peasce  «.  Morrieey  S  Bar.  k.  Adol.  TVever,  Rtpttvtit,  Trtspns,  sod  l^eetmait 

396.  (v)  As  to  the  rule  in  a  realaocion  for  the 

»  3  Co.  4  a;  I  Saund.  68b.  recoTory  of  realty  itself,  Sttphtn,  tdediU 

q)  1  Saund.  SS5  a,  note  7 ;  post,  toI.  ii. ;  347,  349 ;  form*,  pott^  toU  iii. 
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as  whether  it  consist  of  houses,  hinds,  or  other  corporeal  hereditaments,  should     !▼•  itk 
be  shown  («).     If  the  declaration  charge  "  the  breaking  and  entering  into  the  '^^J^**^' 
plaintiff's  dwelling  4otMe,"  the  plaintiff  will  fail,  if  it  appear  that  the  defendant  Sthly.The 
only  broke  an  external  riitl  fence,  and  trespassed  on  leads  forming  the  roofof  ^^wi 
a  counting-house,  occupied  by  A.  B.  but  used  only  as  an  easement  to  the 
plaintiff's  house  {y), 

*In  trespass  to  /a»d,  the  term  "  c/mc"  is  proper,  although  the  ground  be  not  [  *4io  ] 
inclosed,  as  it  imports  the  ezcIusiTe  right  of  possession  and  interest  in  the 
soil  (z).  In  order  to  avoid  the  necessity  for  a  new  assignment,  the  pleading 
mles,  Hil.  T.  4  W.  4,  reg^V.  In  IVesptus^  expressly  require  that  the  name 
of  the  close,  or  the  abuttals,  or  some  other  description,  be  used  in  the  state- 
ment, or  that  the  defendant  may  demur  specially,  and  towards  instead  of  upon 
has  been  considered  an  improper  description  by  abuttals  (a).  Where  the  dec- 
laration stated  that  the  defendants.  A.,  B.,  and  C,  broke  a  close  of  the  plam- 
tiff  abutting  on  a  close  of  the  defendant,  in  the  singular,  and  it  appeared  in 
evidenco  that  the  plaintiff's  close  abutted  on  a  close  of  the  first-named  defend- 
ant, it  was  held  that  this  was  an  ambiguity,  not  a  variance  (6). 

As  trespass  (c)  and  ejectment  (d)  do  not  lie  in  general  for  wrongs  which 
relate  to  incorporeal  hereditaments,  the  word  *'  tenemenV^  should  be  avoided 
in  the^r^t  description  of  the  premises,  though  aAer  stating  them  with  sufficient 
certainty,  "  said  tenements,^^  by  way  of  reference  to  the  antecedent  description, 
would  not  be  objectionable.  It  is  not  necessary  to  show  the  quantity  of  the 
land  (except,  perhaps,  in  replevin)  (e).  A  way  ought  not  to  be  described  as 
a  passage."  (/) 

In  prescribing  for,  or  otherwise  stating  a  right  of  common  or  way^  or' a  right 
to  toUs,  &c.  it  is  judicious  to  avoid  claiming  or  stating  more  than  constitutes 
the  subject-matter  of  the  particular  dispute,  for  by  this  precaution  a  variance 
may  be  avoided  (g) ;  but  in  general  in  actions  of  tort  the  plaintiff  may  suc- 
ceed although  he  only  prove  a  part  of  his  complaint  {h).  Where  a  declara- 
tion in  case  alleged  that  *'  the  plaintiff  was  possessed  of  a  house,  belonging  to 
and  supporting  which  there  were  certain  foundations,  which  the  plaintiff  had 
enjoyed,  and  ought  to  enjoy ;"  it  was  held  that  this  was  a  sufficient  descrip- 
tion of  the  plaintiff's  right  to  the  enjoyment  of  the  foundations  ais  an  ease" 
menl  (t). 

In  actions  for  injuring  or  taking  away  goods  or  chattels,  it  is  in  general  ne- 
cessary that  their  quality f  quantity,  or  number,  and  value  or  price,  should  be 


(x)  Stephen,  347,  Sd  ed.  (e)  S  M.  &  P.  78 ;  as  to  etating  the  par- 

(«)  3  C.  k  P.  331.  ish.  ante,  308. 

(*)  Dr.  fcStud.  30;    7  East,  207;   Vin.  (/)  Yelv.  163. 

Ab.  Fences;  ante,  800.  (g)  8  Saund.  178,  note  1 ;  1  Taunt.  148 ; 

(s)  Lempiiere  «.  Humphrey,  4  Nev.  &  4T.  R.  160;    Bui.  N.  P.  59;    1  Campb. 

Mao.  638;    1  Harr.  &Woll.  171;  and  see  316  a;  4  Id,  189;  8  Hen.  Bla.  834;  Vin. 

form  and  notes,  po$t,  yol.  ii.  Ab.  Prescriptions,  W. ;  1  Esp.  Rep.  437  ; 

(b)  Walford  v.  Anthony  and  others,   8  Selw.  N.  P.  Trespass,  IV.  7. 
Otng.  76.  {h)  Id. ;  pott,  420. 

[c)  JhUe,  80O.  U)  I  Cronip.  &  Jery.  1^0. 
•<Al<,8l7. 


i^ 


4L0  OF    THE    DECLARATION. 

It.  IT!     stated  (Ar)(740) ;  the  asBigned  reason  is,  that  a  former  recovery  could  not  oA- 

^^*^*',       erwise  be  pleaded  in  bar  of  a  second  action  for  the  same  goods,  neither  could 

Sthly.  Tbo  the  defendant  properly  defend  himself  (/).     Therefore,  in  all  the  forms  of  ac« 

^^^         tion  for  a  tort  to  goods,  it  is  in  general  insufficient,  even  after  judgment  by 

default  or  verdict,  to  allege  that  the  defendant  injured  or  took,  &;c.  *'  divers 

t  *411  ]   goods  and  chattels"  of  the  plaintiff,  without  giving  any  description  *of  them  (m)* 

And  an  averment  that  the  defendant  took  the  plaintiff's  *'  fish,"  not  showing 

their  number  or  nature  (n) ;  or  "  divers,  to  wit,  ten  articles  of  household  fur« 

niture,"  not  stating  their  nature  or  quality  (o) ;  is  substantially  defective.    It 

must  be  confessed  that  as  the  description  of  goods  or  land  must  in  general  be 

exceedingly  similar,  there  is  but  little  practical  utility  in  this  rule  except  as  re* 

gards  the  description  of  a  close  by  abtUlals, 

In  trover,  trespass,  and  case,  less  particularity  is  required  than  in  detinue 
And  replevin,  because  it  is  only  in  the  two  latter  forms  of  action  that  the  plain* 
tiff  can  claim  or  recover  the  goods  themselves  (p).  In  trover,  trespass,  and 
case,  damages  only  are  recoverable,  and  the  specification  of  quality  and  quan- 
lity  in  a  general  way  is  allowed  ;  as  "  two  packs  of  fiax,"  "  two  ricks  of  hay," 
a  ^Mibrary  of  books."  (9)  But  in  detinue  the  value  of  the  goods,  either  of 
aach  artTcle,  or  the  aggregate  value  of  the  whole,  should  be  stated  (r). 

Perhaps  less  particularity  may  be  required  where  the  gravamen  or  gist  of 
^e  action  is  the  breaking  and  injuring  a  house,  &c.  and  the  injury  to  goods 
b  laid  chiefly  as  aggravation ;  as  trespass  for  breaking,  &c.  a  house,  and 
taking  "several  keys"  belonging  to  the  doors  thereof  («),  or  damaging  **the 
goods  and  chattels  therein,"  and  wrenching  open  and  injuring  the**  doors 
lhereof."(0 

With  regard  to  the  quality  or  apeeies  of  the  goods,  the  plaintiff  is  perhaps 
bound  to  prove  the  fact  as  laid  (u) ;  but  with  regard  to  the  quantity  or  number 
and  value  of  the  goods,  he  may  prove  less  than  he  charges  in  his  declaration, 
but  he  cannot  prove  more^  although  the  statement  be  under  a  videlicet  {x) ;  as 
if  the  declaration  be  "  divers,  to  wit,  ten  horses,"  he  may  show  an  injury  to  or 
conversion  of  one  horse,  but  not  of  eleven  horses  (y).  Of  course,  therefoi;^, 
tt  is  prudent  to  lay  the  quantity  to  an  extent  clearly  adequate  to  cover  the  larg- 
est possible  amount,  but  at  the  same  time  according  to  the  facts. 

l^y.  The  plaintiff  ^8  right  or  interest  in  or  title  to  the  matter  or  thing  affected  may 

Statement  ^xist  independently  of  any  particular  obligation  or  duty  on  the  part  of  the  de- 

Jj25^5«!-      t*)  See  11  Rep.  25,  26  ;  I  Saund.  333,  n.  eet  under  the  word  "chattel^*  17  Edw.  3, 

Jrli  L      T;  2/rf.  74,  note  1  j    4  Burr.  2455;    Sic-  pi.  41. 

r^T-Sk    phen,  2d  edit.  347  ;  M»CIcl.  R.  277.  278.  (r)  4  B.  &  Aid.  271  j  per  Cur, 

ITVI^n       («)  M'Clel.  R.  278 ;  1 1  East,  576.  (*)  Salk.  643  ;  after  verdict,  8  Saund.  74 

•^  ^A'y      ^^)  pi^,  last  two  noies  j    and  7  Taunt,  b,  n.  i  ;  Stephen,  2d  ed.  350. 

648 ;  1  Moore,  386,  S.  C. ;  8  Id.  379.  (<)  3  Wils.  292. 

(n)  6   Rep.   34  b  ;     see  observations  8  {uS  See  Stephen,  2d  ed.  352. 

Saund.  74,  note  1 ;  Siephen,  348.  (x)  As  to  the  videlictt   in  general,  sea 

(o)  8  Moore,  379 ;  see,  however,  2  Saund.  anie^  348. 

^4  a,  note.  {y)  See  8  Taunt.  107 ;  M'Clel.  Rep.  870 ; 

(p)  8  Saund.  74,  note  1.  Stephen,   8d   edit.  351;    Rep.  T.  Hardv. 

[q)  8  Saund.  74,  note  1;  Stephen,  349,  121;  8  Saund.  74  b;  Gilb.  Evid.  829. 
S60.    Cattle  may  be  described  with  a  vute/t- 

^*«^— —            -■■  -      ■    ■           ■■                             ■ 

(740)  Vide  The  People  v.  Dunlap^  13  Johnt.  Rep.  446. 
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fendawt ;  or  it  may  *be  a  right  to  insist  on  the  performaDce  by  the  defendant     !▼•  iti 
•f  some  particular  duty,  founded  either  on  contract  between   the  parties,  or  ^^*"*    ^ 
an  implied  obligation  of  law,  resulting  from  the  defendant's  particular  charac-  5thly.  The 
ter  or  situation  («).     Where  the  law  gives   a  general  or  public  right,  as  for  all  ^Ij^  ^ 
persons  to  fish  in  a  public  navigable  river,  it  is  improper,  at  least  unnecessary, 
spedaUy  to  state  such  public  right,  and  it  will  suffice  to  show  with  brevity  that 
there  was  a  public  right,  as  the  instance  just  put,  that  such  a  particular  place 
was  a  puhUc  navigable  river,  and  that  the  defendant  prevented  the  plaintiff 
from  fishing,  &c.  (a).     And  whenever  the  right  of  the  plaintiff  is  implied  by 
Iai0,  as  the  absolute  right  of  personal   security,  it  is  unnecessary  to  state  the 
same  in  pleading.     Thus,  in  actions  for  assault  and  battery,  false  imprison- 
ment* words  or  libels,  when  actionable  in  themselves,  and  malicious  prosecu- 
tions, it  is  sufficient  to  allege  the  injury,  without  any  inducement  of  the  plain- 
tiff's right  to  personal  security,  &g.  ;  though  it  is  usual  in  an  action  for  slan- 
der to  begin  the  declaration  with  a  statement  of  the  plaintiff's  good  charac* 
ter  (6).     But  where  the  law  does  not  imply  the  right  to  the  matter  or  thing 
afiected,  it  must  be  stated  either  generally  or  specialty  (c) ;  in  other  words, 
some  general  or  special  allegation  of  a  title  or  right  must  be  made  in  the  dec- 
laration.    Thus,  in  a  declaration  for  slander,  affecting  a  person  in  the  way  of 
his  trade  (741 ),  his  carrying  on  the  particular  trade  must  be  shown  by  way  of 
loducement  (d).     And  in  an  action  for  an  injury  to  the  relative  rights  of  per- 
sons, the  relation  of  husband  (0),  or  master  {/),  in  respect  of  which  the  plain- 
tiff was  injured,  must  be  stated. 

It  is  chiefly  in  actions  for  trespasses  and  torts,  committed  to  and  in  respect 
of  personal  and  real  property,  that  it  becomes  materia]  to  consider  to  what  ex* 
tent  the  plaintiff  must  show  his  title  or  interest.  It  is  hardly  necessary  to  ob- 
serve that  if  no  property  or  interest  in  the  Bubject*matter  of  the  suit  be  stated 
in  the  declaration  to  have  existed,  or  been  vested  in  the  plaintiff,  at  the  time 
ibe  wrong  was  committed,  the  omission  will  be  fatal  even  after  verdict :  the 
objection  being  the  total  omission^  not  the  defective  statemmt  *of  a  title  {g),  r«4i3] 
But  the  error  in  the  declaration  may  be  cured  if  the  plea  admit  the  plaintiff's 
property  (4). 

The  fundamental  rule  upon  the  subject  of  showing  title  in  actions  ex  delicto 
is,  that  as  against  a  mere  vfrong^doery  or  person  apparently  having  no  color  of 
right,  mere  possession  suffices,  and  a  special  statement  of  title  is  unnecessa- 
ry (f).     In  personal  actions  therefore  title  is  mere  inducement,  at  least  in  a 

(»)  It  seems  that  unless  inducement  be  (t)  ^nfe,  71,  170,  194,   tf02  ;    10  Co.   59 

treversed  by  plea  it  now  stands  admitted,  b;   Com.  Dig.  Plead.  C.  39,  41  ;    Tidd,  9lh 

Dakcs  V.  Gostling,  3  Dowl.  619.  ed.  443 ;    Sieph.  vd  edit.  356 ;    1  East,  212. 

(a)  Willes,  268;  Vin.  Ab.  Prescription,  For  this   purpose,  and   until   the  defendant 

U.;  Ld.  Raym.  1091.  has  plended  and  shown  a  superior  title,  he 

(h)  Pott,  Tol.  ii.  must  be  taken   to  be   a  mere    trespasser, 

(e)  Com.  Dig.  Pleader,  C.  34.  Steph.  357.    Even  in  an  action  of  ejectment, 

(d)  1  Saund.  242  a,  note  3 ;  2  Saund.  where  the  general  rule  is  that  the  lessor  of 
807,  lu  I ;  2  B.  &  P.  284  ;  pott,  vol.  ii. ;  as  the  plaintiff  must  recover  upon  the  strength 
tothispoft,  429,  430.  of  his  own  title  as  proved  by  him,  yet  mere 

(e)  Pott^  vol.  ii.  pHorily  of  poasettion  will  enable  a  p'aintiff 
(/)  /ft  to  recover  against  a  third  person,  a  trespas- 
{g)  2   Saund.  379,  n.  13 ;     Com.   Dig.    ser,  who  intrudes,  Doe  «.  Coolc,  7  Bing. 

Pleader,  3  M.  9.  346. 

(A)  1  Sid.  194. 

(741)  So,  in  a  doelaration  for  slander  of  an  attorney  there  must  bo  a  eeUequivm  of  his 
ffnMmu    Gilbsrt  v.  Field,  9  Cainet*  Rep.  329. 
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IT.  ITS    pleading  point  of  view,  as  regards  the  declaration ;  aldiougfa  in  real  aclioui  (A), 

yABTi,  &C.  ^^  ^g  ^^  gl^^lj  hereafter  observe  in  many  pleat  in  personal  actions,  a  strict 

Sthly.  Th«  and  paWtcttiar  statement  of  title  is  essential.     In  personal  actions  damagee 

^iTn^^     are  the  gist  of  the  suit ;  in  real  actions  the  rigkt  or  titie  forms  the  prombent 

subject  of  inquiry  (/). 

It  is  proposed  to  defer  the  consideration  of  the  rules  affecting  the  statement 
of  a  title  epeeiallt/f  and  the  mode  of  pleading  a  derivative  title,  a  right  by  cut* 
torn,  preicription^  or  grant,  &c.  until  we  examine  the  structure  of  pleas,  in 
which  title  is  in  general  to  be  shown  with  particularity. 

In  trespass,  trover,  detinue,  case,  or  replevin,  for  an  injury  to  or  taking 
away,  &c.  goods,  the  plaintiff's  right  to  or  interest  in  the  goods,  either  as  ab- 
solute owner,  or  as  having  a  limited  right  therein  (m),  is  no  otherwise  describ* 
ed  in  the  declaration  than  by  the  averment,  that  they  were  the  goods  ^*  of  the 
plaintiff,"  or  that  he  was  lawfully  possessed  of  them  as  of  his  own  proper- 
ty."  (n)(742)  When  the  plaintiff  has  not  a  possessory  right,  and  his  interest 
in  the  chattel  is  revernanary,  it  must  be  expressly  so  described  in  the  decla* 
ration,  which,  as  we  have  before  explained,  must  then  be  framed  in  case  (o)« 
Upon  the  principle  just  alluded  to,  in  trespass  for  a  wrong  relating  to  land, 
r  #414 1  or  other  real  property,  a  special  or  particular  ttitle  in  the  plaintiff  need  not  be 
shown  in  the  declaration.  The  averment  in  describing  the  trespass,  that  the 
close  or  house,  &c.  in  reference  to  which  it  was  committed,  was  the  close, 
&c.**of  the  plaintiff,"  or  other  equivalent  allegation  (jp),  is  sufficient  (9); 
and  under  it  may  be  given  in  evidence  any  title  or  interest  in  possession,  which 
is  adequate  to  the  support  of  the  form  of  action  under  the  circumstances  of 
the  case* 

In  oiksr  personal  actions  for  injuries  to  real  property  corporeal  or  incorpo- 
real, it  was  formerly  usual  to  state  the  plaintiff's  title  speciaU-ff,  as  that  he  was 
ssissd  in  his  demesne  as  of  fee  of  a  house,  mill,  &c.  and  was  entitled  by  pre- 
seription  or  grani,  &c.  to  the  right  of  common,  way,  watercourse^  or  other 
right  afiected  (r) ;  but  it  is  now  fully  settled  that  in  a  personal  action  against  a 
vmmg'doer  fee -the  recovery  of  damages,  and  not  the  land  itself,  it  is  sufficient 
at  common  law  to  state  in  the  declaration  that  the  plaintiff,  at  the  time  the  in- 
jury was  commi  tted,  was  possessed  of  a  house  or  land,  &c.,  and  that  by  reason 
of  such  possession  he  was  entitled  to  the  common  of  pasture,  way,  or  other  right, 
in  the  exercise  of  which  he  has  been  disturbed  («).  And  though  a  distinction 
has  been  taken  between  a  declaration  against  a  wrong-doer  and  against  the 
otoner  of  the  soU  (t) ;  and  it  has  been  considered  that  in  the  latter  case  the 

(jk)  Com.  Dig.  Pleader,  3  I.  5  ;  Bui.  N.  P.  (9)  Id, ;  8  Bulstr.  288  ;  post,  vol  ii.  Steph. 

1S8  ;  post,  vol.  iii.  3d  edit.  355, 356. 

(0  As  to  the  distinction  between  actions  (r)  See  the  cases  in  Com.   Dig.  Pleeder, 

that  «oim<f  tn  ifamofej  and  those  that  do  not,  C.  34  to  C.  38  ;   8  Saund.  113  a,  n.  1 ;    ^nd 

Steph.  8d  ed.  138, 474.  precedents  referred  to,  1  Saund.  346,  n.  ^ 

(m)  As  to  this  distinction,  and  when  such  (9)  Com.  Dig.  Pleader,  C.  39,  and  Action 

parties  may  sue,  see  ante,  71,   170,   194,  on  the  Case  for  Disturbance,  B. ;    8  Saund. 

808.  113  a,  n.  1,  178,  n.  1  j  3  T.  R.  766;  Willcs, 

(n)  See  8  Saund.  879,  n.  13 ;  Stephen  8d.  608,  654 ;   1  Saund.  346,  n.  8  ;    6  East,  438, 

ed.  355 ;  post,  ToL  iL    As  to  the  words,  '*  as  n.  a ;    see  precedents,  post,  toL  iL  568  to 

of  his  own  property,"  pott,  vol.  ii.'  574 ;  10  Co.  59,  b. 

(0)  JtUe,  169,  170,  174 ;  post,  vol.  ii.  (t)  See  4  Mod.  481  ;    1  Stra.  5 ;  WiUea, 

( j})  Com.  Dig.  Pleader,  3  M.  9.  619 ;  I  Burr.  440 ;  4  T.  R.  718 ;  Tidd,  9(h 

edit.  444 ;  1  T.  R.  431. 

(748)  Good  9.  Harnish,  13  Seif.  at  Rawle»99. 
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piftintiff'fl  title  by  grant,  &c.  must  be  specially  stated,  because  it  might  be     !▼•  its 
qualified  by  some  coadition  precedent,  the  performance  of  which  ought  to  be  '^^^ 
shown,  &c.  (ti)  ;  yet  it  appears  sufficient  in  both  cases  to  iUclare  generally  on  Sthly.  The 
the  plaintiff's  possession  ;  though  in  a  plea  it  was,  before  the  statute  2  &  3  ^^^ 
W.  4,  c.  71,  necessary  to  state  the  seisin  in  fee  and  prescriptive  right  or 
grant  (x).     And  in  pleading  a  prescriptive  right  of  common,  &c.  as  a  jfuiifi' 
cation^  the  defendant  *must  show  a  seisin  in  fee  of  the  land  in  respect  of  which    [*415  ] 
it  is  claimed,  and  prescribe  in  the  que  estate  for  the  right ;  and  if  he  claim  aa 
tenant  of  the  freeholder,  he  must  prescribe  in  the  latter ^  not  in  himself  (i^). 

If  the  right  of  common,  way,  or  watercourse,  &c.  be  not  appurtenant  to  the      How  to 
house,  land,  &c.  and  the  plaintiff  be  entitled  thereto  by  agreement  or  license,  ritht'^n  t 
the  allegation  in  the  declaration  that  he  was  entitled,  **  by  reason  of  the  possei*  appurte* 
Mon,  ^c. ''  would  be  improper  {z).     And  when  a  reversioner  sues  for  an  inju-  ^^^^ 
rj  to  houses,  land,  &c.  in  possession  of  hia  tenant,  his  interest  roust  be  de-      How  to 
scribed  accordingly ;    though  it  is  sufficient  to  allege  generally  that  the  lands  a^ever-  ^ 
were  in  possession  of  the  third  person,  *'  as  tenant  thereof  to  the  plaintiff,  "  sioner. 
without  stating  a  seisin  in  fee,  &c.  (a). 

In  an  action  on  the  case  for  obstructing  ancient  {h)  lights^  the  declaratum     ^^^  . 
ttsttally  states  that  the  plaintiff,  at  the  time  of  committing  the  grievances  com-  declaro  for 
plained  of,  was  lawfijUy  possessed  of  a  messuage,  situate,  &c.  wherein  there  ^   ^^^ 
of  right  were  and  ought  to  be  certain  windows,  through  which  the  light  and  air  dent 
ou^t  to  have  entered  the  messuage,  and  then  states  the  injury ;  and  thi?  is  ''S^^ 
sufficient  without  alleging  that  the  windows  were  ancient  (c).     So,  if  the  dec-  ^p  water- 
laratioB  be  for  diverting  a  watercourse  from  the  plaintiflPs  mill,  his  possession  courses, 
of  the  mill  should  be  concisely  stated,  and  that  by  reason  thereof  he  ought  to 
have  had  the  use  and  benefit  of  the  watercourse,  without  stating  that  it  was  an 
ancient  mill,  or  disclosing  the  particular  grounds  upon  which  the  right  to  the 
water  is  claimed  (d)*     And  in  an  action  for  a  disturbance  of  a  right  of  com-  orcommon 
man  (e),  or  way  (/),  or  of  a  seat  or  pew  in  a  church  (gf),  the  declaration  states  ^^  ^^y>  ^ 
the  possession  of  a  house,  or  land,  &c.  and  that  by  reason  thereof  the  plaintiff  pew,  &e. 
was  entitled  to  the  right,  in  the  exercise  of  which  he  had  been  disturbed.     The  Dj,tyr|,. 
same  mode  of  declaring  has  long  been  considered  to  be  sufficient  in  actions  anee  of 
for  disturbance  of  franchises^  or  subtraction  '^oftolU,  (fc),  ferries  (t),  and  offi-  f''*»<^'*«"» 
ceM{k)>     The  mode  in  which  an  easement  tqbj  he  claimed  has  been  already  [*^^^1 
pointed  out  (/).     In  case,  upon  a  custom  for  not  grinding  at  the  plaintiff's  mill, 


{: 


(u)  1  Burr.  443,  444.  890 ;    3  Lev.  133 ;   4  East,  107.    See  S  B. 

;x)  3  T.  R.  766,  768  ;  S  Saund.  1 13  a,  n.  &  C.  910. 

1,  and  cases  there  collected ;   and  see  the  (e)  See  post,  vol.  ii. ;    4  Mod.  418 ;    1 

precedents,  Lutw.   119,    120;    1    Barnard.  Saund.  346,  n.  2 ;  Comb.  370. 

K.  B.  45S  ;    6  East,  438,  n.  a  ;    1  Rol.  Rep.  (/)  Pott,  toI.  ii. 

394;    1  Show.  18,19;    3  Lev.  266 ;    4  T.  {g)  Id,     Q,uare,   if   the    plaintiff  claim 

B.  719;  1  Saund.  346,  n.  2  ;  poft,  vol.  ii.  against  the  ordinary,  Tidd,  9th  ed.  444. 

(y)  3  You.  &  Jery.  93.  (h)  2  Saund.   1 13  a,  172  o,  n.  1  ;    6  East, 

(<)  4  East,  107;  6  Id.  438  ;  post,  vol.  ii.  438,  n.  (a)  ;  Willes,  654  ;  Owen,  109 ;  Cro. 

See  15  East,  108;  3  Taunt.  24.  Jac.  43;  post,  voL  ii. ;    1  Cromp.  &  Jenr. 

(•)  Foot,  Tol.  ii.    When  not,  see  1  Camp.  57. 

320.  (0  6  B.  fc  C.  703  ;  Willes,  508 ;  2  Saund. 

{k)  As  to  the  word  '<  ancient"  in  this  114,  172,  n.  1;    2  You.  &  Jerv.  885 ;   title 

ease,  1  M.  &  M.  400.  thereto,  id. 

<e)  Pc$i,rolB,;  Cro. Car.  325;  1  Show.  (k)  10  Co.  59  b;     Cro.  Eliz.  335;    8 

I7y  18.  Weutw.  Index,  58 ;   Morg.  Prec.  34l»,  347 ; 

(<Q  PofI,  Tol.  ii. ;    1  Leon.  247 ;  Palm.  4  Mod.  422. 

(0  ^nle,409. 


416  OF  THE  DECLARATION. 

ly.  m    the  plaintiff  may  declare  generally*  without  showing  the  amount  of  toll  or  (be 

'^^Z!IL  ^'  consideration  for  it(m).    And  where  a  corporation  brings  an  action  for  any  due* 

^ihly.  The  it  is  sufficient  to  state  in  a  declaration^  though  it  is  otherwise  in  a  plea,  that  it 

^ilon^      is  an  ancient  borough,  and  that  the  burgesses  thereof  are»  and  for  divers  years 

have  been,  a  body  politic,  in  the  name  of  the  mayor,  &c«,  without  setting  out 

the  name  of  incorporation,  or  any  title  to  the  duty ;  for  the  declaration  being 

founded  upon  their  possession,  there  is  no  necessity  to  state  a  title  to  the 

thing  (n).     However,  though  it  is  not  necessary  in  these  actions  for  damages 

to  lay  a  title  in  the  declaration  by  grant  or  prescription,  &c.  yet  the  title  or 

consideration  must  be  proved  on  the  trial  (o).     It  suffices  to  aver,  that  the 

plaintiff  had  the  title  or  right  when  the  wrong  was  committed ;  and  an  avec« 

ment  that  he  still  is  possessed  may  be  rejected  as  surplusage  (p). 

The  com-  Id  affirmance  of  this  common  law  right  ^f  declaring  generally  in  these  cases, 
non  law  the  2  &  3  W.  4,  c.  71,  sect.  5,  enacts,  ^*  that  in  all  actions  on  the  case  and  other 
declaring  pleadings,  wherein  the  party  claiming  may  now  by  law  allege  his  right  general- 
generally  \y^  without  averring  the  existence  of  such  right  from  time  immemorial, 
iy  Imii^'^  such  general  allegation  shall  still  be  deemed  sufficient ;  and  if  the  same  shall  be 
tionedbyS  denied,  all  and  every  the  matters  in  this  act  mentioned  and  provided,  which 
c  71  a.*  5.'  '^^^  ^®  applicable  to  the  case,  shall  be  (admissible  in  evidence  to  sustain  o( 
rebut  auch  allegation." 

More  gen-  With  respect  to  pleas  and  subseqtient  pleadings,  such  a  general  mode  of 
o^B^tine;'  ^^^'°S  ^  ^^^^  of  common  or  other  easement,  &c.  in  a  justification  was  notper- 
righta  in  mitted  (9),  and  every  defendant  was  required  in  his  plea  to  show  a  seisin  ta 
P^^  2^&  fi^  of  the  land  in  respect  of  which  it  was  claimed,  and  to  prescribe  in  the  que 
S  W.  4,  c.  estate  for  the  right,  and  if  he  claimed  as  tenant  of  a  freeholder,  he  must  have 
71,  s.  5.  prescribed  in  the  latter,  not  in  himself  (r).  But  the  above  statute  now  autho- 
rizes a  more  general  plea,  as  will  be  shown  when  we  examine  the  requisite^  of 
pleas  («). 

Mode  of         When  the  plaintiff's  right  consists  in  an  obligation  on  the  defendant  to  ob- 

Mhtre  tU'    '^f^e  some  particular  duty^  the  declaration  must  state  the  nature  of  such  dafy, 

findant  is    which  we  have  seen  may  be  founded  either  on  a  contract  between  the  parties, 

partlcuTar^  or  on  the  obligation  of  law,  arising  out  of  the  defendant's  particular  character 

obligation   or  situation ;  and  the  plaintiff  must  prove  such  duty  as  laid,  and  a  variance 

Of  duty,     ^jjj^  ^g  jjj  actions  on  contracts,  be  fatal.     When  the  declaration  is  for  the 

breach  of  an  express  or  implied  contract,  and  proceeds  for  nonfeasance^  the 

consideration  of  the  contract  must  be  stated  either  in  terms  or  in  substance  {t)\ 

I*  *417  ]   but  when  it  is  for  a  misfeasance  or  malfeasance,  no  consideration  need  be 

stated  (tt) ;  and  when  *it  is  founded  on  the  obligation  of  ^10,  unconnected 

(m)  6  M.  &  Sel.  69.  (r)  S  Yoang  &  Jerr.  93;  and  see  fonM 

(»)   I  Saund.340,  nS  ;  Owen,  109;   Cro.  of  pleas,  po$t,  vol.  iii. 

Jac.  43,  183;    %  Ventr.  S91  ;    6  East,   438.  («>  And  see  forms,  jwsl,  vol.  ilL  and  Bo- 

What  a  TArianee,    1  Campb.  466;    8  East,  sarquet's  Rules,  117. 

487  ;    6  Taunt.  467  ;    2  Marsh.  174,  8.  C. ;  {t)  5  T.  R.  H3 ;    3  Wils.  348  ;  II  EuC, 

7  Taunt.  546 ;  1  Moore,  267,  S.  C.  94. 

(e)  26aiuML  114e;  4  Mod.  421,  424 ;  1  («)  6T.E.  143;  3  Wils.  348;  3  Esft, 
Saond.  346,  b,2.  62;  6  East,  332;  2  Lord  RajniL  909;  U 

(p)  3  TaunU  137.  East,  89. 

(f)  .fiiU,  note. 
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with  any  contract  between  the  parties,  it  is  sufficient  to  state  very  concisely     it*  iti 
ihe  circumstances  which  gave  rise  to  the  defendant's  particular  duty  or  liabili-  '^^^^*** 
ty;  as  in  actions  against  sheriflTs,  carriers,  innkeepers,  &c.  (x).     Where  the  Sthly.Tbo 
defendant  w  liMe  of  common  righU  as  to  repair  a  wall  for  preventing  damage  ««J:qV* 
to  his  neighbor,  according  to  the  maxim,  sic  uiure  tuo  ut  alienum  non  lasdas^  it 
was  always  considered  sufficient  to  state  that  the  ci<  i^<  iidnnt  waa  possessed  of  a 
certain  close,  &c.  and  that  by  reason  thereof  he  was  bound  to  repair,  &c. 
without  showing  the  particular  ground  of  the  defendant's  liability  {y).     But 
where  a  charge  was  imposed  on  another  against  commofi  right,  as  owner  of 
the  soil  or  terre-tenant,  it  was  formerly  thought  that  the  plaintiff  ought  to  dis- 
close the  particular  grounds  on  which  the  defendant's  liability  is  founded  {z) ; 
as  in  an  action  for  not  repairing  a  fence,  or  for  not  keeping  a  bull  or  a  boart 
&c.  (a).     But  it  is  now  settled  that  there  is  no  foundation  for  this  distinction ; 
and  in  the  case  of  Rider  and  Smith  {b)j  where  an  action  was  brought  for  the 
defendant's  not  repairing  a  private  road  leading  through  his  close,  it  was  held 
sufficient  to  allege  that  the  defendant  as  occupier  of  the  close   ought  to  have 
repaired  it  (743) ;  and  Mr.  Justice  BuUer  stated  the  distinction  to  be  between 
Hhe  case  where  the  plaintiff  in  his  declaration  lays  a  charge  on  the  right  of  tho 
defendant,  and  where  the  defendant  in  his  plea  prescribes  in  right  of  his  own 
estate ;  in  the  former  case  the  plaintiff  is  presumed  to  be  ignorant  of  the  de* 
fendant's  estate,  and  therefore  need  not  state  it,  but  in  the  latter  the  defendant, 
knowing  his  own  estate  in  right  of  which  he  claims  a  privilege,  must  set  it 
forth  (c). 

In  an  action  on  the  cooe,  founded  on  an  express  or  implied  contract  (cE),  as 
against  an  attorney,  agent,  carrier,  innkeeper,  or  other  bailee,  for  negligence, 
&c.  the  declaration  must  correctly  state  the  contract,  or  the  particular  duty  or 
consideration  from  which  the  liability  results,  and  on  which  it  is  founded  (e) ; 
and  a  variance  in  the  description  of  a  contract,  though  in  an  action  ex  deliciOf 
may  be  as  fatal  as  in  an  action  in  form  ex  contractu  (  f)»  The  declaration  in 
such  case  usually  begins  with  a  statement  of  t lie  particular  profession  or 
situation  of  the  defendant  and  his  retainer,  and  consequent  *duty  or  liability  (g).  ^  ^ . .  ^  - 
The  declaration  will  be  defective  if  it  do  not  show  that  by  express  contract, 
or  by  implication  of  law  in  respect  to  the  defendant's  particular  character  or 
Mtuation,  &c.  stated  by  the  plaintiff,  the  defendant  was  bound  to  do  or  omit 
the  act  in  reference  to  which  he  is  charged  {h).  In  an  action  for  a  breach 
of  warranty  the  contract  of  sale  is  stated  (t) ;  and  in  a  declaration  by  a  land- 
lord against  his  tenant  for  not  cultivating  according  to  good  husbandry,  or  for' 
not  repairing,  or  for  waste,  &c.  the  relation  of  landlord  and  tenant  is  concisely 

(x)  5  T.  R.  149,  150;  1  Saund«  312  c,  n.  (d)  In  general,  when  sustainable  in  such 

S;  12  East,  89.  inslances,  ante,  153. 

(y)  6  Mod.  ail  ;    1   Salk.  22,  360;  Ld.  (0  12  East,  89  ;  ante,  318. 

Raym.  1090  ;  post,  vol.  iL  j  3  T.  R.  766.  (/)  Ireland  v.   Johnson,  1  Bing.  N.  C. 

(z)  Jinte,  414.  162;  Brotherton  v.  Wood,  6  Moore,  34;  3 

(a)  1  Salk.  335,  336  ;  4  Mod.  241.  Brod.  &  Bins;.  54  ;  9  Price,  408. 

\b)  3  T.  R.  766  ;    Lulw.  1 19  ;  4  T.  R,  (/f)  See  forms,  post,  vol.  ii. 

718,  76,  77  ;  2  Saund.  414  a,  b,  c ;   Steph.  (A)  12  East,  89  ;    ante,  179  ;  and  8  B.  at 

td  ed.  370.  C.  114  ;  6  Bing.  235. 

(e)  2  Saund.  113,  note  1,  172  a,  n.  1  ;  1  (i)  Post,  vol.  ii. 
Bar.  k  Ores.  329  ;  ante,  267,  254. 

(743)    {  Per  Pkt£RS,  J.,  Goshen,  &c  Tump.  Co*  v.  Sears,  7  Conn.  Rep.  93.  } 
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cause  of 
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>▼•  ITS  stated  {k).  In  a  declaration  on  the  case  against  a  surgeon  for  improper  treat- 
»ARTa,  kt,  ^^^^  ^^  ^^^  plaintiff,  whereby  he  was  worse,  &c.  it  is  safBcient  to  arer  that 
Sthly.  The  the  defendant  was  a  surgeon  and  ^*  was  retained  and  employed  as  such,"  (not 
stating  by  whom,)  "  for  reward  to  him,"  to  treat  and  cure  the  plaintiflT,  and  that 
the  defendant  entered  vpon  the  treatmenU  4'^'  without  showing  any  mider^ 
taking  by  defendant,  or  averring  in  words  that  it  *^  was  defendant's  duty  to 
«ct  skilfully,  &c."  ([).  Care  must  be  taken  in  declaring  in  case  in  actions  of 
this  nature  that  the  count  be  not  framed  as  in  assumpsit,  laying  a  promise, 
&c.  (m). 

Declarations  for  non-observance  of  the  general  ohligaiion  of  law  may  be 
either  for  the  consequences  of  the  negligent  driving  of  carriages,  &c.  (n)  ;  or 
navigating  ships  (o) ;  or  for  not  removing  a  nuisance  from  the  defendant's 
lands  (p) ;  or  against  the  late  rector  or  vicar,  or  his  executor  or  administrators 
on  the  custom  of  the  realm,  for  dilapidations  {q)  ;  or  against  the  occupier  of 
land,  for  not  repairing  a  fence  or  the  bank  of  a  river,  &c.  (r) ;  or  for  not  re^ 
pairing  a  way  over  his  land  (s) ;  oi  against  the  proprietor  of  tithes  for  not 
taking  them  away  (/).  In  these  cai^es  it  is  sufficient  to  state  concisely  the  de- 
fendant's possession  of  the  personal  or  real  property,  and  his  eonsequent  06I1- 
gaiion  or  duty,  the  non-observance  of  which  is  complained  of  (n). 

Declarations  for  the  breach  of  duty,  to  which  the  defendant  was  subject  in 
respect  of  his  particular  character  or  situationy  are  against  carriers  or  inn- 
keepers, for  refusing  to  carry  goods  or  to  receive  a  guest,  or  for  the  loss  of 
•goods  ;  or  against  sheriffs  and  other  public  officers  for  escapes  on  mesne  (x) 
or  final  process  (y)  ;  or  for  not  arresting  a  debtor  when  the  defendant  had  an 
opportunity  (s)  ;  for  false  returns,  &c.  to  hiesne  or  final  process  (a)  ;  for  not 
taking  a  replevin  bond  ;  or  for  taking  insufficient  pledges  (6)  ;  or  for  not  as- 
aigning  a  bail  bond  (c).  In  these  cases  the  particular  situation  of  the  defend- 
ant from  which  his  duty  and  liability  arise  must  be  concisely  stated  (d). 

Voriance         ^>^^  regard  to  variances  in  stating  the  plaintiff's  title  to  or  interest  in  per- 
the"  vT    ^^^^  ^^  ^^^*  property  in  actions  ex  delicto,  it  is  important  to  bear  in  mind  the 
liff '8  right  g^ne^^al  rule  that  in  most  actions  in  that  form  the  plaintiff*  is  not  bound  to  state 
or  inters     in  his  declaration  a  special  title  ;  it  suffices  in  general  that  he  allege  a  general 
•«t  (0.        title  or  mere  possession  ;  for  his  title  or  interest  is  often  regarded  for  the  pur- 
poses of  pleading  in  the  light  of  inducement  only  (/).     But  as  the  inducement 
in  such  case  relates  to  material  mailer,  there  will  be  a  fatal  variance,  if,  in- 
stead of  relying  on  the  getural  statement  of  his  title,  interest,  or  right,  the 
plaintiff  enter  into  a  more  particular  and  detailed  statement  thereof,  and  there 
be  a   mis-description.     Mere   surplusage,  which  can  be   rejected,   will  not 
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( 

(■ 

( 

(r)  Id. 

(*)  3  T 

(t)  Post,  vol.  ii. 

(11)  Post,  vol.  ii.  ;  ant;  151,  318. 

(m)  Pott,  vol.  ii. 


k)  Id. 

/)  1 1  Price,  200. 
(m)  Jinte,  1 56,  22a 
(n)  Post,  vol.  ii. 

0)  Id, 

P)  Id- 
(q)  Id. 
Id. 
3T.  R.  766;  Lutw.  119. 


(y)  Id. 

(«)  Id. 
(«)  Id. 

(b)  Id. 

(c)  Id. 

(d)  12  East,  89  ;  ante,  165,  3lS;  8  B.  & 
C.  114;  2M.  &  R.  35,  S.C. 

(0  As  to  variances  in  slating  the  ronsid- 
erntion  and  ihe  promise  in  assumpsit,  tints* 
328  and  333. 

(/)  .^nle,  412,  319;  a»d  eee  the  ifiatftneei 

there. 
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vitiate  {g)  ;  bat  where  some  statement  upon  the  subject  is  oecessaiy^  and  it     '^'  "* 
cannot  be  rejected  in  toto,  the  variance  in  the  detail  is  a  ground  of  nonsuit,  ^'^'^^''     ' 
although  such  minute  description  were  not  essential.  5tbly.  Th« 

Having  fully  stated  this   principle  already,  and   illustrated  it  by  several  in-  ^"^'^  ^^ 
stances  (h)^  it  will  be  useless  here  to  attempt  further  explanation.     We  may 
however  add  as  an  additional  instance,  the  observations  of  Mr.  J.  Lawrence, 
IB  an  action  for  slander  of  a  physician  (t),  namely,  ^*  Even  if  it  be  not  neces- 
sary in  general  for  the  party  to  show  that  he  has  regularly  taken  his  degree,  in 
this  case  it  was  necessary,   because   the   plaintiff  alleged  in  his   declaration 
that  he  had  duly  taken  the  degree  of  doctor  of  physic."     And  if  the  unneces- 
sarily ^particular  detail  of  title  disclose   that  the  plaintiff  had  no  claim,  the    [  *420] 
pleading  is  defective  (A;).     It  is   also  a  rule,  that  i£  a  necessary  inducement 
of  the  plaintiff's  right,  &c.  even  in  actions  for  torts,  relate  to  and  describe 
and  be  founded  on  a  matter  of  contract^  it  is  necessary  to  be  strictly  correct 
in  stating  such  contract,  it  being  matter  of  description  (/).     Thus,  even  in 
ease  against  a  carrier,  if  the  termini ,  of  the  journey  which  was  to  be  under- 
taken be  mis-stated,  the  variance  will  be  fatal  (m).     Here  the  allegation  in 
the  inducement  relates  to  matter  of  description.     As  a  prescription  is  founded*' 
on  a  supposed  grant,  and  is  therefore  entire,  for  the  subject-matter  granted 
must  necessarily  be  descriptive  of  the  grant  itself,  it  follows  that  partial  proof 
of  that  which  is  claimed  by  the  prescription  is  insufficient,  although  the  proof 
fail  only  as  to  part  which  is  not  material  in  the  particular  case  on  the  trial  (»). 
Therefore  if  a  party,  in  stating  a  prescription,  allege  a  prescriptive  right  to 
fish  **  in  four  specified  places,"  but  it  extend  to  three  of  them  only,  the  va- 
riance is  fatal,  although  the  tort  were  not  committed  in  the  excepted  part  (o). 
So,  if  he  lay  a  prescriptive  right  of  common  generally,  and  the  proof  be  of  a 
limited,  qualified,  or  conditiotial  right,  as  *\ paying  Id,"  (p) ;  or  allege  it  to  be 
for  *'  all  commonable  cattle,"  but  the  proof  show  that  the  right  relates  to  cer- 
tain particular  cattle,  either  in  number  or  species  (9),  there  is  a  fatal  mis-de- 
scription.    These  rules  apply  to  the  statement  of  a  prescription  by  either 
party.     But  although  the  prescriptive  right  be  general  and  absolute  for  all 
commonable  cattle,  yet  if  the  tort  relate  to  a  particular  description  of  cattle 
only,  it  may  be  simply  alleged  that  the  party  had  the  right  for  such  cattle ;  as 
if  the  prescription  be  laid   **  for  two  horses,"  proof  that  it  also  extended  to 
^  two  cows"  will  not  be  considered  a  variance  from  the  allegation ;  for  it  does 
Dot  disprove  it,  or  destroy  the  identity  of  the  prescription ;  and  the  party  need 
only  show  *so  much  as  applies  to  his  case,  provided  he  do  not  introduce  an  [  *421  J 
allegation  contradicting  the  prescription  {r), 

(g)  Jinttf  261.  The  termini  may  be  described  according  to 

(A)  Ante,  261  to  267.    The  same  doctrine  common  parlance,  "  London  to  Blackheath," 

holds  as  10  indacemenU  in  aaswnpsitf  ante,  will  include  '*  Charing  Cross,*'  or   '*  Saint 

316  ;    see  3  Stark.  Evid.  Variance,  1342,  on  George's  Fields,"  to  *'  Blackheath  ;"  when, 

the  rule  that  d*$criptive  allegations,  though  id, 

nnneeessarily  confined,  cannot  be  rejected.  (n)  3  Stark.  Evid.  1548,  Variance. 

(i)  8  T.  R.  308.  (0)  1  Campb.  309  ;  see  Noy,  67  ;  Clay, 

{k)  Ireland  v.  Johnson,  1   Bingh.  N.  C.  19 ;  see  Cro.  Eliz.  593. 

162;    and  ante,  417,  note  (/) ;    ante,  264 ;  (p)  Cro.  Eliz.  563  ;  5  Co.  78  b. 

1  Saund.  346  a,  note.  (q)  Bui.  N.  P.  59  ;  see  4  B.  &  C.  161 ;  6 

(0  Dougl.  640 ;    1  B.  &  B.  538 ;    1  Esp.  D.  &  R.  291,  S.  C. 

Rep.   302  ;    12  East,  452  ;    2  Marsh.  485  ;  (r)  Cro.  Eliz.  722  ;  Bui.  N.  P.  29  ;  Hob. 

mnte,  318,  319,   332;  and  instances  there.  64;  3  Stark.  Eyid.  1560,  rerioncc;  see  also 

Variaoces  in  stating  contracts,  aitfe,  333.  Phillips  on  Eyid.  Variance  and  Prescriptiot^, 

(m)  I  M.  <t  P.  735 ;    4  Bingh.  706,  S.  C. 
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^'  1*5         However,  the  broad  and  general  distinctions  between  contracts  and  torts  fa 

L    '  this  respect,  viz.  that  the  former  are  entire  and  matter  of  description,  whereas 

5thly.  The  the  latter  are  divisible,  and  the  allegations  therein  are  in  general  matters  of 
action.  substance,  should  be  here  adverted  to  («).  In  torts  the  plaintiff  may  prove  a 
part  of  his  charge,  if  the  averment  be  divisible,  and  there  be  enough  proved 
to  support  his  case  (9)(744].  Therefore,  if  in  a  declaration  for  slandering 
the  plaintiff  in  two  trades  mentioned  in  the  declaration,  there  be  proof  of  one 
trade  only,  the  proof  will  support  the  declaration  if  the  words  apply  to 
the  latter  trade  (/).  In  case  for  disturbance  of  a  right  of  common,  the 
plaintiff  stated  that  he  was  entitled  by  reason  of  his  possession  of  a  "  mes* 
suage  and  land,"  and  it  was  held  sufRcient  to  prove  that  he  was  possessed 
of  land  only  (u) :  but  Abbott,  C.  J.,  said,  that  if  there  had  been  words  of  con- 
nexion, such  as  "  thereunto  belonging,"  or  other  words  of  like  import,  to  con- 
nect the  messuage  and  land  together  as  one  entire  tenement,  he  should  have 
thought  the  plaintiff  was  not  entitled  to  recover  (r). 

3d]y.  Injuries  ex  delicto  are  eitlier  committed  with  or  without ybrce  (tf ),  and  are  imme- 

of  th™*in-  ^**^®  ^^  consequential  (z) ;  they  may  also  arise  from  malfeasance,  misfeasance, 
jury,  and     Or  nonfeasance  (a).     In  declarations  in  trespass^  which  lies  only  for  wrongs 
**^\®'*"j°"   immediate  and  committed  with  force,  the  injury  is  stated  without  any  induce- 
descrip-      ment  of  the  defendant's  motive  or  intent,  or  of  the  circumstances  under  which 
lion  there-  jjjg  injury  was  committed  (6).     The  injury  in  trespass  should  be  stated  direct- 
ly and  positively,  and  not   by  way  of  recital ;    and  therefore  a  declaration 
[  *422  ]    ^charging  "  for  that  icAcrca*,"  or  "  wherefore,^^  the  defendant  committed  the 
trespass,  is  bad  on  special  demurrer  (c)  (745) ;  and  was  formerly  holden  to  he 
so  in  arrest  of  judgment ;  but  it  was  afterwards  holden  that  it  might  be  amend- 
ed at  any  time  before  or  aAer  judgment  by  a  right  bill,  the  time  of  filing  which 
the  Court  would  not  inquire  into  (c^)  (746).     In  the  Common  Pleas,  when 
the  supposed  writ  was  recited,  the  mistake  was  aided,  and  was  not  deem- 
ed a  ground  even  of  special  demurrer  (e).     In  the  statement  of  the  trespois* 

(<)  Gilb.Evid.  229;  Rep.  t.  Hard w.  121  ;     Palmer,  269  ;    7  Co.  5  ;    Free m.  211 ;   Bui. 

5  Saund.  74   b,  207,  n.  24;  ante,  343,  348.     N.  P.  59  ;  3  Sttirk.  Evid.    1549;    Seiw.N, 
There  is  a  distinction  between  allegations  of    P.  Replevin,  VII.  6ih  edit.  1180. 

matter  or«u65<artce  and  allegations  of  matter  (y)  ■^n<e,  142.. 

of  descriplion  ;  the  latter  only  need  be  liter-  (z)  JlntCf  142,  143. 

ally  proved,  9  East,  160  ;  3  B.  &  C.  4  ;  4  D.  (a)  ^nU,  151. 

6  R.  624,  S.  C.  (6)  See  the  forms  and  notes,  postf  vol.  ii. 
(0  3M.  6(Sel.  3G9;    1  M.  &  Sel.  386  ;  {c)  2Salk.636;  1  Stra.  621 ;  Andr.SSij 

postj  427.  Com.  Dig.  Pleader,  C.  86 ;  post,  vol.  ii* 

<tt)  2  B.  &  Aid.  360.  (d)  2  Stra.  1 151,  1 162. 

Ix)  Id.  And  semble,  that  a  prescription,  for  (e)  1  Wils.  99  ;    2  /</.  203  ;    Andr.  288  ; 

a  right  of  common  for  a  messuage  and  land,  Barnes,  452  ;  Com.  Dig.  Pleader,  C.  86;  S. 

with  the  appurtenances,  would  not  be  &up-  P.  ruled  in  Howard  and  Ramsbottom,  in  C. 

ported   by  evidence  of  a   prescripiive  ritht  P.  Easter  Term,   1810.    Smith,  Attorney 

appurtenant   to   the    land   only.     See   Id.;  MS. 

(744)  Vide  Chectham  r.  Tillolson,  5  Johns   Rep.  430. 

(745)  Vide  Collier  v    .\^oullon,  7  Johns.  Rep.  III.     Coffin  «.  Coffin,  2  Mass.  Rep.  364. 

(746)  In  Collier  r.  Moullon,  7  Johns.  Rep.  109,  and  Coffin  v.  Coffin,  2  Mass.  Rep*  358, 
It  was  held  that  the  ^^  whereas*^  nii^ht  after  vei diet  be  rejected  as  surplusage.  But  in 
Hord'a  Ex*r  v.  Dishman,  2  Hon.  h  Mun.  595.  Moore^s  Adm*r  v.  Dawncy  and  another, 
3  Hen.  &  Mun.  127,  it  was  held  that  quod  cum  was  bad  on  general  demurrer,  and  wa« 
not  cured  by  verdict.  Vide  3  Hen.  &  Mun.  278,  note.  So,  in  Domax  o.  Hord,  3  Hen. 
U.  Mun.  271,  which  was  an  action  on  the  case  for  champerty,  a  declaration  commendns 
with  quod  cum,  was  held  bad  on  general  demurrer.  Vide  Marsteller  and  othe^rs  «.  M^Clean, 
TCranch,  158. 
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et   the   words    **  with  force  and   arms,"   (vi  et   armis)    should  be  adopt-     ^' '" 

PA&TS   K6a 

ed  (/)  (747),  though  the  only  mode  of  taking  advantage  of  the  omission  is      L 

by  special  deinurrer(g')  (748)  ;  and  in  the  Common  Pleas,  when  the  words  StWy.The 
appear  in  the  recital  of  the  supposed  writ,  and  not  in  the  count  part,  it  is  suffi-  aeiion. 
cient  {h)  ;  and  in  one  case  Lord  Holt  said,  that  these  words  might  be  omit« 
ted  (t) ;  and  there  is  an  express  legislative  provision  to  this  effect  in  regard  to 
indictments  (X;).     The  conclusion  of  the  declaration  in  trespass  or  ejectment  "^ 

for  these  forcible  injuries,  should  also  be  **  contra  pacem  regis^"  though  they 
are  mere  words  of  form,  and  not  traversable  (/)  (749)  ;  the  omission  of  that 
allegation  will  however  be  aided,  if  not  specially  demurred  to  (m) ;  and  in  the 
Common  Pleas,  if  the  words  appeared  in  the  recital  of  the  supposed  writ,  that 
would  suffice  (n). 

In  actions  on  the  caae^  when  the  act  or  nonfeasance  complained  of  was  not 
prima  facie  actionable,  it  is  usual  to  state  that  the  act  complained  of  was 
wrongfully  done  (o).  In  general  it  is  necessary  to  state  not  only  the  injury 
complained  of,  but  also  the  motive^  that  it  was  wrongfully  or  maliciously  com- 
mitted ;  as  that  *the  defendant  xoell  knowing  the  mischievous  propensity  of  hia^T  *423 1 
dog,  or  having  been  requested  to  remove  a  nuisance  erected  by  another,  fno/t- 
ciously  or  fraudulently  contriving  and  intending,  &c.  (stating  a  bad  intent  cor- 
responding with  the  wrongful  act  complained  of,)  committed  or  permitted  the 
tort  (p). 

In  some  actions  the  scienter  being  material  must  be  alleged  and  proved ;  as 
in  the  declaration  for  keeping  a  dog  used  to  bite  mankind  or  sheep  (9),  or  for 
enticing  away  a  servant  or  apprentice  (r),  or  for  falsely  representing  a  third 
person  fit  to  be  trusted,  though  in  the  latter  case  the  word  **  fraudulently  " 
might  be  sufficient  (s).  In  an  action  on  the  case  for  a  malicious  prosecution 
in  an  inferior  Court  having  no  jurisdiction,  a  scienter  in  the  defendant  that  the 
Court  had  no  jurisdiction  should  it  seems  be  averred  {t).  But  in  an  action  for 
debauching  a  wife  or  servant,  it  is  not  necessary  to  allege  or  prove  that  the 
defendant  knew  that  the  female  was  the  wife  or  servant  of  the  plaintiff  (ti). 

(/)  Com.  Dig.  Pleader,  3  M.  7  ;   1  Saund.  the  above  cases  ;  and  yet  in  some  instances 

81,82,  n.  1,140,  n.   4;  Jenk.  Cent.    186;  cessante  ration e  ee»sat  et  ipsa  /fx,  as  in  the 

per  Parke,  B.,  in  StanclifTe  v,  Hardwicke,  3  case  of  pledges,  3  T.  R.  157  ;  2  Hen.  Bla. 

Dow  1.769.  161. 

(^)  4  &  5  Anne,  c.   16,  s.  1 ;  4  D.  &  R.  (m)  4  &  5  Anne,  c.  16. 

SJ5.  (n)  Cora.  Dig.  Pleader,  3  M.  8. 

[4). Com.  Dig.  Pleader,  3  M.  7.  (0)  Stanclifle  e.  Hardwicke,  3  Dowl.  769. 
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J)  Lord  Ray m.  985  ;   Yin.  A b.  Trespass,  (p)  In   trespass  the  injury  must   be  de» 

2.  a.  5.  scribed  as  having  been  committed  ti  et  or- 

(Jk)  37  Hen.  8,  c.  8  ;  Crown  Circ.  Comp.  mis;  in  case  that  the  act  complained  of  was 

9th  ediu  (1820)  ;  4  Hawk.  P.  C.  55,  56.  wrongfully  done,  per  Parke,  U.,  in  Stancliffe 

(0  Cowp.   174;    2  Bla.   Rep.   1058;    8  v.  Hardwicke,  3  Dowl.  769. 

8alk.  640,  641 ;  Com.  Dig.  Pleader,  3  M.  8 ;  (q)  Ante,  94, 147  ;  see  post,  vol.  ii. 

Viji.  Abr.   Contra  pacevHf  and  Trespass,  Ct.  (r)  Post,  vol.  ii. 

a.  5.     Thoiieh  there  is  no  longer  any  jiidg-  (s)  Post,  vol.  ii.     Willes,  584.     The  rep. 

ment  for  the  fine,    (see  1  Salk.   54;  3  Bl.  resentation  must  be  in  writing,  9  Geo.  4,  e. 

Ccm.  1 18,  1 19,  398,  399  ;  2  Sel.  Prac.  641  ;  14.     Scienter  not  material  in  case  for  driving 

8  Ld.  Raym.  985  ;  Vin.  Ab.  Trespass,  Q,.  unruly  horses,  2  Lev.  172. 

a.  5),  yet  Lord  Holt,  in  2  Ld.  Raym.  985,  (i)  2  Wiis.  302. 

said  the  words  roust  not  be  omitted  ;  aiid  see  (u)  Post,  vol.  ii. 


(747)  Vide  8  Reeve's  Hist.  E.  L.  265. 

(748)  {  14   Serg.  &  Rawle,  403.     The  omission  of  vi  et  armis  is  aided  by  verdict. 
IX>w].  &  Ryl.  815.    Kerr  v.  Sharp,  14  Serg.  &  Rawle,  399.  } 

(749)  vide  Gardner  v.  Thomas,  14  Johns.  Rep.  134. 
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rr.  ITS     And  in  an  action  upon  an  express  warranty  the  9cietUer  need  not  be  alleged, 

L      nor  if  stated  need  it  be  proved  (or).     In  a  declaration  against  the  mere  contin« 

Bih\y.  The  uer  of  a  nuisance,  it  is  advisable  to  sta^.e  that  he  was  requested  to  remove  it  (y)« 
acUon.^  In  an  action  against  a  sheriff  for  removing  goods  from  a  tenant's  premises  ub« 
der  ^  fieri  facias^  without  paying  the  landlord's  rent  in  arrear,  it  is  necessary 
to  aver  in  the  declaration  that  the  defendant  had  notice  of  the  rent  being  ia 
arrear ;  but  the  usual  averment  in  stating  the  injury,  that  *'  the  defendant  well 
knowing  the  premises,"  did,  &c.  will  cure  the.  want  of  such  an  averment  afler 
verdict  (z). 

We  have  already  seen  how  far  the  defendant's  motive  or  intent  affects  the 
form  of  the  action  ;  and  that  in  general  when  the  act  occasioning  damage  is 
in  itself  unlawful,  without  any  other  extrinsic  circumstance,  the  intent  of  the 
wrong-doer  is  immaterial  in  point  of  law,  though  it  may  enhance  the  dam- 
[  *424  1  ages  (a).  As  observed  by  Lord  Kenyon,  there  is  a  ^distinction  between  an- 
swering civiliter  et  crimintditer  for  acts  injurious  to  others  ;  in  the  latter  case 
the  maxim  applies,  actue  non  facit  reum  nisi  mens  sit  rea :  but  it  is  otherwise 
^n  civil  actions,  where  the  intent  is  in  general  immaterial,  if  the  act  were  in* 
jurious  to  another  (6).  Lord  Ellenborough's  observations  in  the  case  of  TAc 
King  y,  Phillips  {c)^  in  regard  to  indictments,  elucidate  this  doctrine:  "If 
any  particular  bad  intention  accompanying  the  act  be  necessary  to  constitute  it 
a  crime,  such  intention  should  be  laid  in  the  indictment.  In  many  cases  the 
allegation  of  intent  is  a  merely  formal  one  ;  being  no  more  than  the  result  and 
inference  which  the  law  draws  from  the  act  itself,  and  which  therefore  requires 
tio  proof  but  what  the  act  itself  supplies.  But  where  the  act  is  indifferent  ia 
itself,  the  intent  with  which  it  was  done  then  becomes  material,  and  requires* 
as  any  substantive  matter  of  fact  does,  specific  allegation  and  proof."  In  dec- 
larations for  slander,  the  defendant's  malicious  intent  must  be  alleged,  but  it 
may  in  evidence  be  presumed  (d).  In  an  action  for  a  malicious  arrest,  mctUce 
is  a  question  of  fact  for  the  jury,  who  are  at  liberty  but  not  absolutely  bound 
to  infer  it  from  the  want  of  probable  cause  (e).  In  an  action  for  the  conse- 
quences of  a  public  nuisance,  it  is  not  usual  to  state  any  undue  intent  on  the  part 
of  the  defendant  ( /).  So  in  an  action  on  the  case  for  pirating  the  plaintiff's 
copyright  in  a  book,  it  is  sufficient  to  state  that  the  defendant  published  and 
sold  the  spurious  copies,  without  alleging  or  proving  any  intention  on  the 
part  of  the  defendant  to  pirate  the  copyright  or  injure  the  sale  of  the  plaintiff's 
book  {g) ;  and  in  an  action  on  a  statute,  as  on  the  Black  Act  against  the  hun- 
dred, it  is  sufficient  to  follow  the  words  of  the  act ;  and  on  that  particular  stat- 
ute it  was  held  unnecessary  to  state  that  the  stack  of  oats  and  barn  were  unlaw- 
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^x)  2  East,  446.  464.    A  servant  when  liable  in  trover,  Ac. 

[y)  Willes,  583 ;  post,  vol.  ii.  though  acting  bona  fide  for  his  employer,  on- 

{x)  7  Price,  566;  post,  vol.  ii. ;  ante,  271,  te,  154. 

878 ;  4  Bing.  66.  (c)  6  East,  473,  474.    And  see  Crown 

(a)  Ante,  147.  Circ.  Comp.  9ih  edit.  (1820). 

{b)  Per  Kenyon,  C.  J.,  8  East,  104.    The  (d)  Moor,  459 ;  Owen,  51,  S.  C. ;  4  Burr. 

other  judges  differed  from  his  lordship,  but  2423;  3  TaunU  246. 

only  in  the  application  of  this  principle  to  (e)  Mitchell  v.  Jenkins,  5  Bar*  &  AdoL 

the  particular  case.    As  to  the  materiality  588. 

of  a  bad  intent,  see  the  observations  in  The  (/)  Post,  vol.  if. 

Bailiff's,  ^.  of  Tewkesbury  v.  Diston,  6  (g)  I  Campb.  94,  93 ;  pott,  vol.  ii. 
East,  438,  and  in  the  King  v.  Phillips,  id. 
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fully  or  wiUuUj  and  maliciously  set  on  fire  {h)»    IC,  however,  a  malicious  or     >▼•  >ts 
wrongful  intent  be  unnecessarily  stated^  it  need  not  be  proved  (t) ;  and  where  ^^^^*     ^ 
there  is  evidence  to  prove  the  allegation,  it  may  be  ^advisable,  in  aggravati^>^thly*  Ths 
of  the  damages,  to  state  the  defendant's  malicious  intent  (j),  acikL 

[  ^426  1 
In  stating  the  defendanVs  intent  or  motive^  when  necessary  the  language,  as 

HI  all  other  parts  of  pleading,  should  correspond  with  the  real  or  probable  facts 
of  the  particular  case.  In  an  action  for  a  malicious  arrest  for  a  pretended 
debt,  it  is  usual  to  state  *'  that  the  defendant  wrongfully  and  unjustly  contriving 
mod  intending  to  imprison,  harass,  oppress,  and  injure  the  plaintiff,  falsely  and 
maliciously  cau9ed  the  writ  to  be  issued^  the  statement  of  which  writ  is  essen- 
tial (ib),  and  the  arrest  made,  &c."  (/) ;  and  in  a  declaration  for  a  malicious 
pvosecotion  of  a  criminal  charge,  injurious  as  well  to  the  character  as  to  the 
liberty  of  the  plaintiff,  the  intent  to  prejudice  the  character  is  also  stated  (m). 
So,  in  actions  for  verbal  or  written  slander,  the  malicious  intent  to  injure  the 
plaintiflf  in  his  character,  and  if  the  words  relate  to  his  trade,  in  such  trade* 
should  be  stated  (n) ;  but  where,  from  the  nature  of  the  injury,  the  defendant 
could  hardly  have  been  actuated  by  express  malice  towards  the  plaintiflT,  as  in 
an  action  for  debauching  a  daughter  or  servant,  the  imputatioil  may  be  and  of* 
ten  is  omitted  (o).  And  where  the  injury  is  the  breach  of  a  contract,  express 
CMT  implied,  as  for  a  false  warranty,  or  against  a  carrier,  bailee,  &c.  the  decla^ 
lation  frequently  states  the  deceit  or  breach  of  contract,  without  any  allegation 
of  malice  (  p).  So,  in  actions  against  officers,  &c.  for  the  non-observance  of  a 
public  duty,  (unless  malice  be  essential,  as  in  an  action  agaiust  a  returning 
oiBcer  of  a  borough  for  refusing  a  vote  at  an  election,  &c.  (9),  the  breach  of 
duty  and  intention  to  deceive  or  injure  the  'plaintijOT  are  stated,  wivhout  alleging 
any  other  undue  intent,  as  in  an  action  against  the  sheriff  for  an*  escape, 
fcc.  (r). 

TVhen  it  is  material  to  show  an  undue  motive  or  intent,  it  is  seldom  necessa- 
fy  in  a  civil  action  to  state  it  in  termSf  it  is  sufficient  if  it  be  substaniiaUy 
shown  (750).  Thus,  in  an  action  against  a  returning  officer  for  refusing  a 
TOte  at  an  election,  though  a  bad  intent  is  necessary  to  the  support  of  the  ac- 
tion, yet  the  word  wronf^ully  intending  to  deprive  the  plaintiff,  &c.,  is  suffi- 
eiently  indicative  of  a  ma/tcfou«  intent  («) (761).  So,  in  a  *decla ration  furr».^26  1 
slander,' though  it  is  usual  to  state  that  the  defendant  malieioushf  published  the 

(A)  8  Bla.  Rep.  842  ;  Crown  Circ.  Comp.         (n)  Id. 
9th  edit.  (1820) ;  see  also  2  Marsh.  362  ;  but        (0)  Id. 


see  1   Leach,  U.  L.  4th  edit.  403  ;  and  anU^        lfi\  Id. 

CO  8  But,  44«.  (r)  Pnt,  toI.  ii. 


405.  (9)  1  East,  565,  563,  568,  p.  a. 


( j)  On  the  same  principle  as  stated  in  4        {a)  1  East,  563,  567 ;  see  the  observations 

Hawk.  P.  C.  5B.  on  the  words  '*mait<io»f,"  and  ''  tine  rational' 

(k)  Gadd  o.  Bennett,  5  Price,  540.  hUi  or  Tprobahili^  eausa^^^  Oilb.  Cas.  Law  and 

(I)  Pcttf  vol.  iL  Evid.  199,  &c ;  and  as  to  the  word^ciitfif- 

(«)  Id.  lently,  see  6  East,  445,  &c 


(750)  Marshall  v.  Bossard,  Gilm.  Rep.  9,  and  the  cases  cited  in  iht  argument,  and  by 
the  court. 

(751)  {  So  in  ease  for  malicious  prosecution,  stating  that  the  defendantmaifciouj/y  caused, 
kc,  the  plaintiff  to  be  indicted.    Graham  v.  Noble,  13  Berg,  k  Rawie,  S33.  { 
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tr.  ITS     BcaDdal,  yet  the  word  falsely  alone  is  sufficient  (/)(762) ;  so  in  an  action  for 

'^^I!L  ^*  harboring  the  plaintijOT's  wife,  though  the  mere  statement  of  the  harfooring 

Sthly.  The  might  be  insufficient,  because  it  is  lawful  in  some  instances  for  the  wife  to 

^^^        leave  her  husband,  yet  the  words  utUatofully  and  unjustly  harbored,  &c.  will 

sufficiently  designate  the  defendant's  conduct  to  have  been  illegal  (u). 

Sutement  With  regard  to  the  statement  of  the  tortious  act  or  injury  itself,  it  is  fre« 
?^  ^^•_^*'^  quently  sufficient  to  describe  it  generally  (ar),  without  setting  out  the  particii* 
and  of  ▼&-  ^^^^  of  the  defendant's  misconduct.  Thus  in  an  action  on  the  case  for  in- 
riances  in  ducing  the  plaintiff's  wife  to  continue  absent,  it  is  sufficient  to  state  that  the 
defendant  '*  unlawfully  and  unjustly  persuaded^  procured,  and  enticed  the  wife 
to  continue  absent,"  by  means  of  which  persuasion  she  did  continue  absentf 
&c.  whereby  the  plaintiff  lost  her  society  ;  without  setting  forth  the  means  of 
persuasion  used  by  the  defendant  (y).  So,  in  actions  for  diverting  water  from 
a  stream,  or  for  disturbance  of  a  right  of  common  (2),  way,  &c.  it  is  sufficient 
to  allege  a  diversion  or  disturbance  generally,  without  showing  the  particular 
means  adopted  (a).  Care,  however,  must  be  observed  in  an  action  on  the 
case  not  to  describe  the  injurious  acts  as  trespasses^  remediable  by  actions  of 
trespass,  though,  if  shown  to  have  been  committed  under  color  of  a  warrant 
or  other  process  prima  facie  regular,  then  the  acts,  otherwise  the  subject  only 
of  an  action  of  trespass,  may  be  properly  joined  in  case  (6) ;  and  an  informal 
count  partly  in  case  and  partly  in  trespass  may  be  aided  on  a  motion  in  arrest 
of  judgment,  as  in  effect  an  informal  count  in  trover  (6).  It  will  in  general 
suffice  that  the  tort  is  correctly  laid  in  substance  though  the  statement  be  not 
literally  true,  provided  there  be  no  material  mis-statement  Thus,  where  the 
declaration  charged  that  the  defendant  struck  the  plaintiff's  cow,  &c.  whereof 
she  died,  it  was  held,  afler  verdict,  that  there  was  not  a  fatal  variance,  although 
the  proof  was  that  the  plaintiff  was  obliged  to  kill  the  cow  to  shorten  her  mis- 
ery, in  consequence  of  defendant's  violence  (c).  In  an  action  on  the 
case  against  a  master  for  the  negligence  of  his  servant,  it  has  been  decided 
that  the  negligence  may  be  stated  according  to  its  legal  effect,  namely,  as 
r  *427 1  ^^  ^^  ^^  master,  without  ^noticing  the  servant ;  but  as  the  object  of  plead- 
ing is  to  apprize  the  opposite  party  of  the  facts,  it  is  more  correct  to  state  them 
truly  {d).  If  the  plaintiff  declare  as  reversioner  for  an  injury  done  to  his  re- 
.versionary  interest,  the  declaration  must  allege  it  to  have  been  done  to  the 
damage  of  his  reversion,  or  must  state  an  injury  of  such  a  permanent  nature 
as  to  be  necessarily  injurious  to  his  reversion  («). 

(0  1  SaunciL  242  a,  note  2.    From  the        (a)  3  Leon.  1 3 ;  Ld.  Raym.  452 ;  Confe 

want  of  probable  cause,  malice  may  be,  and  Dig.  Actions  on   the  Case  for  Disturbance, 

most  usually  is,  implied,  1  T.  R.  545.  B. ;   1  Saund.  346  a ;   post,  toU  ii.  55B,  559, 

(tt)  Wilies,  584.  570. 

(x)  But  a  general  and  indefinite  statement,        (6)  Hensvrorth  v.  Fowkes,  4  Bar.  &  Adol. 

admitting  of  almost  any  proof,  is  objectiona-  449 ;  1  Ner.  &  Man.  321,  S.  G. }  Smith  *w 

ble,  afit«,  232  ;   1 1  Price,  235.  Goodwin,  4  B.  &  Adol.  443. 

(y)  Willes,  577;   1   B.  &  P.  180;    Ld.        (c)  4  D.  &  R.  202;  and  per  Bayley,  J., 

Raym.  452  ;  3  Leon.  13.  in  4  Bar.  &  Cress.  255. 

(z)  Miter  in  case  against  the  lord  of  the         (d)  6  T.  R.  659  ;   I  East,  110. 
•oil  for  a  surcharge,  1   Saund.  346  a  ;  post^        (e)  1  M.  &  Sel.  234 ;  in  general,  ante,  63, 

vol.  ii.  570.  140. 


(752)  {  But  to  susuin  the  averment  of  malice,  a  charge  of  felony  must  be  wlfuUyfdtS' 
Cohen  v.  Morgan,  6  Dowl.  &  Ryl.  8.  { 
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But  if  the  plaintiff,  though  needlessly,  describe  the  tort,  and  the  means     it.  its 

adopted  in  effecting  it^.with  minuteness  and  particularity,  and  the  proof  sub-  ^^^^ 

«tantially  vary  from  the  statement,  there  will  be  a  fatal  variance,  which  will  oo-  6th ly.  The 

casion  a  nonsuit.     Thua,  in  an  action  for  diverting,  &c.  a   water-course,  a  ^^".^  ^^ 

^  action. 

count  for  diverting  and  turning  a  stream  of  water  will  not  be  supported  by 
proof  of  penning  back  and  checking  it,  whereby  the  water  was  made  to  over- 
flow the  {^aiatiff's  meadow  (/} ;  and  under  a  couat  for  causing  the  water  to 
rush  impetuously  against  the  plaintiff's  land,  he  cannot  prove  that  the  water 
was  at  times  prevented  from  coming  thereto  (g).  But  where  in  case  for  di- 
verting a  stream  from  the  plaintiff's  mills,  the  declaration  alleged  that  the  de- 
fendant placed  and  raised  a  certain  dam  across  the  stream,  and  thereby  divert* 
«d  and  turned  the  water,  and  prevented  it  from  running  along  its  usual  course 
to  the  miU,  and  from  supplying  the  same  with  water  for  the  necessary  working 
thereof,  as  the  same  of  right  ought  and  otherwise  would  have  done  ;  it  was  held 
that  floch  allegation  was  supported  by  proof  that  in  consequence  of  the  dam 
the  water  was  prevented  from  being  regularly  supplied  to  the  miU,  although 
the  stream  was  not  diverted,  as  the  dam  was  erected  above  the  mill  and  the 
irater  returned  to  its  regular  course  long  before  it  reached  the  mill,  and  there 
ima  no  waste  of  waier  occasioned  by  the  erection  of  the  dam  (A). 

Where  the  declaration  stated  that  the  defendant  **  wrongfully  placed  and 
continued  a  heap  of  earth,  whereby  a  water-course  was  obstructed,"  it  was 
decided  that  the  allegation  was  not  supported  by  proof  that  the  heap  was  not 
originally  placed  so  as  to  cause  the  obstruction,  but  that  in  time  earth  from 
^e  heap  fell,  and  by  changing  its  position^  occasioned  *the  injury  ;  the  count  f  *428  1 
should  have  been  for  sufiering  the  earth  to  fall  down  (t). 

In  an  action  ex  delicto^  upon  proof  o{pari  only  of  the  injury  chair ffedf  or  of 
4me  of  several  injuries  laid  in  the  same  count,  the  plaintiff  will  be  entitled  to 
recover  pro  ianto^  provided  the  part  which  is  proved  afford  per  se  a  sufficient 
cause  of  action,  for  torts  are,  generally  speaking,  divisible  {k) ;  and  this  even 
lira  count  for  words  or  libel,  for  though  the  jury  find  that  part  of  alleged 
libel  and  innuendo  do  not  relate  to  plaintiff,  but  that  the  rest  does,  he  may 
recover  pro  tanio^  though  the  defendant  will  be  entitled  to  costs  of  the  part 
negatived  (/).  The  same  rule  as  to  proving  part  of  a  breach,  applies  in  gene- 
ral  tfi  astumpsit^  as  we  have  already  observed  and  explained  by  example  (in). 
In  case,  charging  a  defendant  with  "  composing  and  publishing"  a  libel,  he 
may  be  found  guilty  of  publishing  only  (n).  And  in  declarations  for  injuries 
to  land,  trees,  goods,  &c.  a  tort  to  any  part  thereof  may  be  proved  (o). 

The  rule  that  a  general  averment,  including  several  particulars,  may  be 
construed  reddendo  singtda  singuliSf  may  be  here  noticed.  Thus,  an  aver- 
ment that  lands  are  occupied  by  **  A.  and  B."  may  be  supported  by  showing 
thai  each  occupies  a  part  (p) ;  and  an  allegation  that  lands  are  "  in  the  par- 
ry) 6  Pric^  1.  (fc>  «  Eatt,  438 ;  «  Bla.  Rep.  790;  ST, 
(f)  M;  8  B.  &  C.  910  ;  4  D.  &  R.  5S3,  R.  645;  5  Taunt.  27;  4  M.  &  Sel.  349. 
fi.  C.  In  a  declaration  for  preventing  a  (Q  Prudhomme  v.  Eraser,  1  Harr.  5. 
stream  from  flowing  to  plainttflf's  land,  it        (m)  ^nte,  385. 

mutt  be  averred  that  plaintiiT  wae  ben«ficial«        (n)  3  Stark.  Evid.  1536,  1541 ;  SCampb. 
It  entitled  to  use  the  water,  id,  507.     Proving    part  of  words  spoken,  % 

(k)  7  Moore,  345.  East,  438 ;  pott, 

ii)  5  Taant.  534.  Co)  3  Stark.  Evid.  1538,  1539 ;  ante,  410. 


Stark.  Evid.  1541. 


ToL.  I.  <^0 
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IT*  ITS     ishea  A.  and  B."  may  be  sustamed  by  proof  that  part  is  sitaate  in  each  par- 

FARTs^  c.  .^1^  ^^y     g^^  where  a  declaration  for  a  false  return  to  a^.  fa.   against  the 

5tbly.  The  goods  of  A.  and  B.  alleged  that  A.  and  B.  had   goods  within  the  bailiwick,  it 

action         ^^^  ^^^^  ^^  ^^  sufficient  to  prove  that  either  of  them  had,  the  averment  being 

severable  (r). 


Time  in 
stating 
torts  in 
general. 


The  statement  of  the  time  of  committing  injuries  ex  delicto  is  seldom  mate- 
rial ;  it  may  be  proved  to  have  been  committed  either  on  a  day  anterior  or 
subsequent  to  that  stated  in  the  declaration  («).  And  in  an  action  on  the  case 
for  a  malicious  prosecution,  it  is  not  necessary  for  the  plaintiff  to  prove  the 
exact  day  of  his  acquittal  as  laid  in  the  declaration,  so  that  it  appear  to  have 
been  before  the  action  brought,  and  therefore  a  variance  between  the  day  laid 
and  the  day  of  trial  mentioned  in  the  record,  produced  to  prove  the  acquilta}, 
is  not  material,  the  day  not  being  laid  in  the  declaration  as  part  of  the  descrip- 
tion of  such  record  of  acquittal ;  but  if  it  had  been  so  laid,  or  if  the  plaintiff 
Ikffect  to  state  the  teste  or  return  of  process  and  misdescribe  it,  the  mistake 
would  be  fatal  (/)•  Where  the  injury  was  capable  of  being  committed  on 
several  days,  as  in  trespass  to  land,  &c.  it  may  be  described  as  having  beea 
committed  on  such  a  day,  **  and  on  divers  other  di  js  and  times  between  that 
day  and  the  exhibiting  of  the  plaintiff's  bill,"  (753)  (or  '^  now  the  commence- 
ment of  the  suit") ;  and  in  such  case  the  first  day  should  be  laid  anterior  to 
the  first  injurious  act,  because  the  plaintiff  would  not  be  permitted  to  give  m 
evidence  repeated  acts  of  trespass,  unless  committed  during  the  space  of  time 
laid  in  his  declaration  ;  though  he  might  recover  as  to  a  nngle  trespass  com- 
mitted anterior  t  o  the  first  day  (u)  (764).  Where  a  particular  space  of  time  is 
assigned  by  a  continuando  for  the  torts,  it  sceipis  to  become  matter  of  dncrip^ 
fton,  and  not  a  mere  formal  allegation  of  time  ;  but  the  continuando.  may  be 
waived,  and  one  trespass  even  before  the  first  day  laid  may  be  proved,  for  a 
continuando  ought  not  to  place  the  plaintiff  in  a  worse  situation  than  if  one 
trespass  only  were  laid  (o).  But  where  the  act  complained  of  was  single  in 
its  nature,  as  an  assault,  it  would  bo  demurrable  to  state  that  '*  an  assault'^ 
was  committed  **  on  divers  days  and  times."  {x)  (766)  The  defect  of  a  dec- 
laration, even  in  an  action  of  trespass  for  mesne  profits,  in  not  stating  anj 


(q)  4  Taunt.  671,  700  j  see  ante,  308,  309. 

(r)  4  M.  Si  Sel.  349. 

(#)  Co.  Lit,  283  a ;  I  Saund.  24,  note  I  ; 
8  Saund.  295,  n.  2.  Mis-siatement  as  to 
the  priority  of  two  fncls  in  regard  to  time 
not  in  general  miUerial ;  5  T,  R.  496  ;  t 
Campb.  139;  Dougl-  497  j  3  B.  &  P.  23  j 
when  otherwise,  6  Taunt.  464  ;  when  lime 
is  material,  Aee  5  Taunt.  2,  15;  and  when 
the  plaintiiT  may  vary  in  his  replicnlion 
from  the  lime  named  in  the  declaration,  Ld. 
Raym.  120;  Lutw.  1415;  1  Selw.45;  post, 
Departure ;  variances  in  staling  time,  3 
Stark.  Evid.  1668,  Variavce, 


(t)  9  East,  157;  11  Id.  508;  2  Campb. 
193. 

(M)  Post,  vol.  ii.  Bui.  N.  P.  86;  Stra. 
1005  ;  Salk.  639  ;  1  Stark.  Rep.  351  ;  Skin. 
641  ;  Co.  Lit.  283.  But  in  6  Price,  614,  it 
wa8  held  that  a  period  thus  limited  in  stating 
arrears  of  duties  in  an  inquisition,  might  be 
rejected  as  surplusage  ;  and  that  a  different 
8f  a^e  of  time  during  which  the  monies  ae* 
crued  due  might  be  shown. 

(r)  Id. 

{x)  Id.  ibid. ;  6  East,  395,  391  ;  as  to  lay- 
ing that  defendant  on  divers  days  "  a«44iili- 
frf,"  id. 


(753)  Vide  Burnham  v.  Webster,  5  Moss.  Rep  266,  2C9. 

(754)  Vide  Phillips'  Ev.  131.    {  Sanders  v.  Palmer,  1  M'Cord's  Rep.  165   } 

(755)  Contra  Burgess  r.  Ficeli  ve,  2  Bos.  &  Pul.  425.  Phillips'  Ev.  134.  The  words, 
**  then  afterwards  continuing  his  said  assault,"  were  held  not  lo  be  within  the  technical 
ineanlng  of  a  continuando,  and  were  good  at  least  after  verdict.  Blurm  v.  Swift,  9  Mass, 
Jlpp.  50. 
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ttme  when  the  injury  was  committed,  is  aided  even  afier  a  judgment  by  de-     *▼•  its 
fault  (y).  partM^c 

6tbly.  The 
The  pUtce  is  only  material  in  local  actions  (z),  or  where  die  precise  situa-  ^^^^ 
Hani  or  rather  drseription  of  the  land^  houses,  &c.  is  particularly  stated,  as  in    pi 
trespass  and  replevin  (756).     Before  the  recent  pleading  rules,  Hil.  T.  4  W.  where  the 
4,  reg.  8,  it  was  necessary  as  well  in  civil  as  in  criminal  proceedings  not  only  '"J^^T.^^^ 
to  state  the  county  in  the  margin  as  venue,  but  to  repeat  the  allegation  through-  ted. 
out,  that  every  material  and  traversable  fact  there  occurred ;  but  that  rule  or- 
ders that  place  should  only  be  stated  in  the  margin  and  not  repeated  in  the 
body,  except  in  trespass  quare  clausum  fregit^  when  it  is  essential  that  the 
name  of  the  close  or  the  abuttals  or  other  particular  description  be  given,  sub* 
ject  to  a  special  demurrer  in  case  of  omission  (aV     We  have  seen  that  it  is 
aofficient,  at  all  events  in  transitory  actions,  to  state  that  the  tort  was  coai>- 
mitted  in  the  county  at  large,  without  naming  any  parish  or  place  therein  {h)  ; 
«nd  though  an  action  for  a  nuisance  to  realty  be  local,  yet  a  particular  local  de** 
scription  of  the  nuisance  or  lands,  &c.  affected  is  unnecessary  (c).     In  tre^ 
pass  to  land,  and  in  ejectment,  even  before  the   above  rule,  it  was  usual  to 
state  the  parish  or  place  where  the  premises  were  situate  {d)  ;  and  in  replevin 
it  was  considered  that  the  name  or  abuttals  of  the  close  as  well  as  the  parish 
should  be  stated  (e).     As  a  general  rule,  it  is  injudicious  to  give,  when  not 
necessary  to  do  so,   a  particular  local   description,  as   a  variance  will  be 
fatal  (/). 

Where  the  place  of  doing  an  act  is  precisely  alleged,  if  the  description  be 
whoUy  imnutterial,  the  ground  of  charge  or  of  complaint  not  being  local,  the 
description  may  perhaps  be  rejected  as  surplusage  {gY;  as  if  in  trespass  for 
taking  goods ^  the  declaration  were  to  allege  that  they  were  taken  *^  in  a  house,'' 
it  would  seem  to  be  sufficient  to  prove  that  they  were  taken  elsewhere,  unless 
indeed  a  local  trespass  as  to  the  house  be  laid  in  the  same  count  (/i). 

In  real  actions,  the  object  being  the  recovery  of  the  land  itself^  damages  gjjjjy^  i^jj^ 
are  unimportant  and  are  not  to  be  laid ;    but  in  all  personal  and   mixed  ac«  statement 
tions  (t)  the  declaration  should  claim  damages  {h).     In  personal  lajid.  mixed  o*'-'*®  "Effr- 
actions there  is  this  difference,  that  in  such  actions  as  sound  in  damages^  (as  general  in 
is  the  legal  phrase,)  as  assumpsit,  covenant  (/),  trespass,   cajse,  &c.  damages  action*  f*'^ 
are  the  main  object  of  the  suit,  and  are  therefore  always  laid  high  enough  to 

(y)  13  East,  407.  ^^nenr  a  highway,"  and  proof  of  a  robbery 

(z)  As  to  the  vtnue  in  general,  ante^  266.  in  a  house,  i^z, 

(a)  Ante,  311.  {h)  See  id.  and  1  T.  R.  475  ;  as  to  an  a1- 

(h)  Anltf  305  to  308.  legation  that  slander  was  spoken  in  a  par- 

\e)  %  East,  497  ;   U  Id.  226.  ticular  place,  Bui.  N.  P.  5. 

(d^  Anity  305,  306  ;  Co.  Lit.  125  b,  n.  2.  (t)  As  to  these  distinctions,  ante,  95.     In 

(r)  2  M.  &  P.  78 ;  pott,  vol.  ii.  penal  actions  and  scire  facias,  no  damages 

if)   See  as  to  variance  in  this  respect,  are  laid.     See,  in  general,  po5^ 

«»le,  309,  309.  (fc)  Com.  Dig.  Pleader,  C.  84  ;    10  Co. 

(g)  3  Stark.  Evid.  1571  ;   Variance.     Mr.  Rep.  J 16  b,  1 17  a,  b  ;  Stepb.  2d  edit.  474. 

Starkie  instances  iridictments  for  robbery        (/)  As  to  damages  in  actions  ex  contractu^ 

ante,  371. 

(756)  If  a  trespass  be  committed  in  a  township  which  before  action  brought  is  sob-divi- 
ded, the  trespass  may  be  laid  in  the  original  township.  Renaudet  v.  Crockery,  1  Cakies' 
Rep.  167. 
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BCllOll, 


IV.  iT«     cover  the  whole  demand ;  but  in  actions  that  do  aot  aottnd  in  damages,  as 

L      debt,  detinuCf  ejectment,  &c.,  damages  are  not  (he  giftt  of  the  action,  and  it  is 

Sihly.  The  usual  to  hy  only  a  nominal  sum  as  damages  (m). 

Damages  are  either  general  or  special.  Genertd  damages  are  soch  as  the 
law  implies  or  presumes  to  have  accrued  from  the  wrong  complained  of. 
Special  damages  are  such  as  really  took  place  and  are  not  implied  by  law,  and 
are  either  superadded  to  general  damages  arising  from  an  act  injarious  in  iU 
self,  as  where  some  particular  loss  arises  from  the  ottering  of  slanderous 
words  actionable  in  themselves ;  or  are  such  as  arise  from  an  act  indifiereat 
and  not  actionable  in  itself,  but  injurious  only  in  its  consequences^  a»  where 
words  become  actionable  only  by  reason  of  special  damage  ensuing  (n)*  It 
has  been  held  that  the  special  damage  must  be  a  legal  and  natural  conse- 
quence arising  from  the  tort,  and  not  a  mere  wrongful  act  of  a  third  per- 
son (o) ;  as  that  in  consequence  of  the  slander  certain  persona  threw  the 
pfaintiff  into  a  horse-pond,  or  broke  the  windows  of  his  house  ( p) ,  nor  a  re- 
mole  consequence,  as  the  loss  of  a  lieutenancy  by  imprisontneut  {q) ;  and  ia 
an  action  against  an  insurance  company  for  loss  by  fire,  the  plaintiff  cannot 
recover  damages  for  the  loss  of  customers  and  trade  occuning  between  the 
fire  and  the  rebuilding  the  premises,  provided  they  were  restored  to  a  proper 
state  in  a  reasonable  time  (r).  It  does  not  appear  necessary  to  state  the  for«- 
mal  description  of  damages  in  the  declaration,  because  presumptiBH8  of  law 
are  not  in  general  to  be  pleaded  or  averred  as  facts  («).  Therefore,  though  it 
is  usual  in  an  action  on  the  case  for  calling  the  plaintiff  '*  a  thief,"  to  state  that 
by  reason  of  the  speaking  of  the  words  the  plaintiff's  character  was  injured, 
yet  that  statement  appears  unnecessary,  because  it  is  an  intendment  of  law 
that  the  plaintiff  was  injured  by  the  speaking  of  such  words  (0*  And  the  ob^- 
servation  applies  to  slander  of  the  plaintiff  in  his  trade  ;  it  being  unnecessary 
to  allege  that  he  was  injured  therein,  because  the  law  infers  that  such  was  the 
case. 


When  to 
be  special- 
ly stated. 


But  when  the  law  does  nol  necessarily  imply  that  the  plaintiff  sustained 
damage  by  the  act  complained  of,  it  is  essential  to  Ihe  validity  of  the  declara- 
tion that  the  resulting  damage  should  be  shown  with  particularity ;  as  in  an 
action  by  a  master  for  beating  his  servant,  or  by  a  commonei  for  surcharging 
a  common  ;  in  which  the  allegations  per  quod^sei'vilium  amisit^  or  per  quod 
proficium  communics  sua  habere  non  potvit  are  material  (u)(767).  So  in  aa 
action  for  words  not  actionable  in  themselves,  but  becoming  so  only  in  respect 
of  particular  damage  (x).     And  whenever  the  damages  sustained   have  not 


(m)  Steph.Sd  ediL474. 

in)  See  instances^  1  Adol.  &  Ell.  43. 

(o)  B  l^:ls^  I  ;  2  B.  &  P.  28^,  Salk.  693; 
I  Mod.  Eiii.  24'i  ;  Kelly  v.  Parlington,  6  B. 
&  Adol.  645  ;  7  Bin^.  2'.0. 

fp)  See  preceding  note  ;  sed  quart, 
q)  1  Campb.  68,  60;  2  Taunt  314;  an- 
te, 338  ;  5  Taunt.  534  ;  2  Chit.  R.  198.  In 
case  for  ti<>r.  repairing  a  fence,  per  quod  plain- 
tiff's horse  escnr.f^fj  and  was  killed  by  a  hay- 
stack fallinjT,  it  was  di  c-ided  that  the  damage 
was  too  remote,  2  Y.  6l  J.  391  ;  sed  quaere. 


(r)  In  re  Wright  and  Pole,  1  AdoL  &  £i'. 
621. 

(5)  ^nte,  253;  and  Tidd,  9th  edit.  441. 

((;  Sir  Wm.  Jones,  196  ;  I  Sauad.  343  b, 
n.  5. 

(u)  9  Co.  1 1 3  a  ;  1  Saund.  346  a,  b,  n.  2  ; 
2  East,  154;  Bui.  N.  P.  89. 

(xy  1  Saund.  243,  note  5  ;  2  id.  411,  n.  4 ; 
Sir  W.  Jones,  196;  I  Stark.  R.  172.  Loss 
of  the  benefits  arising  from  the  hospitality 
of  friends,  &c.  1  Taunt.  39. 


(747)  Viile  Monell  and  Weller  ».  Colden,  13  Johns.  Tl^p  403. 


BODY  OR    SUBSTANCE ^FOR   TORTS. — TH£  RESULTING  DAMAGES.        428  C 

necessarilj  accrued  from  the  act  complained  of,  and  consequently  are  not  im^     ^^-  >'< 

Jilted  by  law,  then  in  order  to   prevent  the  surprise  on  the   defendant  which      L 

might  otherwise  ensue  on  the  trial,  the  plaintiff  must  in  general  state  the  par«  ^thly.  The 
ticular  damage  which  he  has  sustained,  or  he  will  not  be  permitted  to  give  evi*  i^e^i^n, 
dence  of  it(^)(758).  Thus  in  an  action  of  trespass  and  false  imprisonment, 
where  the  phintiff  offered  to  give  in  evidence  that  during  his  imprisonment  he 
was  stinted  in  his  allowance  of  food,  he  was  not  permitted  to  do  so,  because 
that  fact  was  not,  as  it  should  have  been,  stated  in  his  declaration  {z) ;  and  in 
a  similar  action  it  was  held  that  the  plaintiff  could  not  give  evidence  of  his 
health  being  injured,  unless  specially  stated  (a).  So  in  trespass  *^  for  taking 
a  horse,"  nothing  can  be  given  in  evidence  which  is  not  expressed  in  the  dec- 
laration (b) ;  and  if  money  was  paid  over  in  order  to  regain  possession,  such 
payment  should  be  alleged  as  special  damage  (c).  So  in  an  action  for  defa- 
mation, whether  the  words  are  actionable  in  themselves  or  not,  yet  die  plaintiff 
wilfnot  be  permitted  to  give  evidence  of  any  particular  loss  or  injury,  unless 
it  be  stated  specially  in  his  declaration  (d ).  If  an  action  be  brought  for 
words  not  in  themselves  actionable,  and  the  plaintiff  do  not  prove  the  special 
damage  laid  in  the  declaration,  he  will  be  nonsuited,  because  the  special  dam- 
age is  in  such  case  the  gist  of  the  action  ;  but  where  the  words  are  of  them- 
selves actionable,  the  jury  must  find  for  the  plaintiff,  though  the  special  dam- 
age be  not  proved  (e),  and  if  the  plaintiff  allege  special  damage  to  have  en- 
sued from  words  spoken  by  the  dtfendani^  he  cannot  recover  on  proof  that 
the  damage  resulted  from  a  third  person  repeating  what  the  defendant  had 
said  (/}.  Words,  though  actionable  in  themselves,  and  not  stated  in  the 
declaration,  may,  we  have  seen,  be  given  in  evidence  to  show  the  malice  of . 
the  defendant,  but  the  jury  ought  not  to  give  damages  for  such  words  (g). 
So  in  an  action  at  the  suit  of  a  reversioner,  it  must  be  specially  shown  that 
the  injury  was  such  as  to  affect  his  revernonary  interest  (A) ;  and  in  case  for 
deceit,  some  resulting  damage  must  be  alleged  and  proved  (t). 

Before  the  3  &  4  W.  4,  c  42,  s.  29,  interest  was  recoverable  only  in  a  few 
cases  of  contract^  but  under  that  act  a  jury  may  give  damages,  in  the  nature  of 
interest,  over  and  above  the  value  of  the  goods  at  the  time  of  the  conversion 
or  seizure  in  all  actions  of  trover  or  trespass  de  bonis  asportatisf  and  over  and 
above  the  money  recoverable  in  all  actions  on  policies  of  assurance. 

In  trespass  the  declaration  concludes,  **  and  other  iDrongs  to  the  plaintiff  jiUa  tnw* 
thin  did^  against  the  peace^  ^c, ;  "  and  under  this  allegation  of  cUia  enormia  ^^ 
damages  and  matters  which  naturally  arise  from  the  act  complained  of,  or  can- 
not with  decency  be  stated,  may  be  given  in  evidence  in  aggravation  of  dam- 

(y)  See  the  rule  in  assompsit,  ante,  371 ;  («)  Id.  ibid.  ;  Bui.  N.  P.  6 ;  Sir  W.  Jones, 

ST.  R.  133.  196  ;  2  B.  &  P.  284  j  7  Bing.  211. 

(x>  Peake,  C.  N.  P.  46,  3d  ed.  64.  (/)  Ward  v.  Weeks,  7  Bing,  31 1. 

(o)  Peake,  C.  N.  P.  62  ;  3d  ed.  87.  (g)  1  Carapb.  NL  Pri.  49 ;  Waid  r.Weeks, 

(6)  1  Sid.  225  ;  Bui.  N.  P.  89  ;  Vin.  Ab.  7  Bing.  ill;  but  the  defendant  may  prove 

ETidence,  T.  b.  6  ;  Holt,  700 ;  Tidd,  9ih  ed.  such  words  to  be  true,  9  Stark.  R.  417. 

441.  (A)   1  M.  &Sel.234. 

(c)  Cowp.  418.  (t)  2  Marsh.  217. 

(d)  t  Saund  243,  note  5, 


(758)  De  Forest  v,  Leete,  16  Johns.  Rep.  122.    See  page  128. 
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IT.  ITS  ages,  though  not  specified  in  any  other  part  of  the  declaration  {k).  Thus,  in 
^  '  trespass  for  breaking  and  entering  a  house,  the  plaintiflf  may,  in  aggravation  -of 
5thly.  The  damages,  give  in  evidence  the  debauching  of  his  daughter,  or  th^battery  of 
acticHi.^  his  servants,  under  the  general  allegation  aha  enormia^  &c.  (/)  and  yet  this 
matter  may  be  stdted  specially  (m) ;  but  he  cannot  under  the  alia  enormia  gWe 
in  evidence  the  loss  of  service^  or  any  other  matter  which  would  of  itself  bear 
an  action  ;  for  if  it  would,  it  should  be  stated  specially.  Therefore  in  tres- 
pass quare  clausum  fregitf  the  plaintiff  would  not,  under  the  above  general 
allegation,  be  permitted  to  give  evidence  of  the  defendant's  taking  away  a 
horse,  &c.  (n)  ;  and  in  the  other  cases  the  evidence  is  allowed  to  be  given 
not  as  a  substantive  ground  of  action,  but  merely  to  show  the  violence  of  the 
defendant's  conduct  (o),  and  give  a  character  .to  the  case.  Trespass  will  lie  for 
breaking  and  entering  the  plaintiffs  house  **  under  a  false  and  unfounded 
charge  and  assertion  that  the  plaintiff  had  stolen  property  therein,  per  quod  he 
was  injured  in  his  credit,  &.c."  and  the  jury  may  give  damages  for  thetrespass^ 
as  it  is  aggravated  by  and  with  reference  to  such  false  charge  (p). 

The  particular  damage  in  respect  of  which  the  plaintiff  proceeds  must  be  the 
legal  and  natural  consequence  of  the  injury  done,  and  not  an  illegal  conse* 
ijuence  thereof  (9).  Therefore,  in  an  action  for  words,  it  is  not  sufficient 
special  damage  to  allege  or  prove  a  mere  wrongful  act  of  a  third  person  in* 
duced  by  the  slander  ;  as  that  the  third  person  dismissed  the  plaintiff  from  his 
employ  before  the  end  of  the  time  for  which  he  was  hired  ;  or  that  in  conse- 
quenco  of  the  words  spoken,  other  persons  afterwards  assembled  and  seized 
the  plaintiff  and  beat  him  ;  because  these  tortious  acts  of  others  may  be  com« 
•  pensated  in  actions  brought  by  the  plaintiff  against  them,  and  the  law  sap* 
poses  that  in  such  actions  the  plaintiff  would  receive  a  full  indemnity  (r).  But 
if  the  evidence  will  support  the  allegation,  it  may  in  some  cases  be  stated  that 
the  defendant  procured  the  third  person  to  commit  the  injury,  though  such  per- 
son might  also  be  liable  to  an  action  («).  In  an  action  of  trespass  against  a 
huntsman  for  riding  over  lands,  he  is  liable  not  only  for  mischief  occasioned 
by  himself,  but  also  for  a  concourse  of  people  following  him  {i).  It  seems  to 
be  a  general  rule,  that  extra  costs  occasioned  by  the  defendant's  tort  are  not 
recoverable  as  damages  (n). 

Special  damage  must  be  stated  with  particularity,  in  order  that  the  defend- 
ant may  be  enabled  to  meet  the  charge  if  it  be  false,  and  if  it  be  not  so  stated* 
it  cannot  be  given  in  evidence ;  and,  therefore,  a  declaration  by  a  victualler 
for  calling  his  wife  '*  a  whore,"  whereby  several  customers  left  his  house, 
without  naming  any  in  particular,  is  too  general,  and  no  evidence  oTpartictdar 


(k)  Bui.  N.  P.  89  ;  Holt,  699,  700  ;  I 
Stark.  C.  N.  P.  98  j  Peake,  C.  N.  P.  46, 
62  ;  3d  *;d.  64,  87. 

(/)•  See  preceding  note;  6  Mod.  127;  I 
Stark.  Rep.  93  ;  Tidd,  9lh  ed.  441  ;  sed  vide 
Peake,  blvid.  87,  3d  ed. ;  2  Phil.  Evid.  134. 

(tn)  Id. 

(n)  Bui.  N.  P.  89;  Holt,  700;  I  Sid. 
235;  2SaIk.  643;   1  Stra.6l. 

(0)   1  Stark.  98. 

(  »)  2  M.  &  Sel.  77  i  M«  5  TaunU  442  j 
1  Marsh.  139,  S.  C. 


(9)  8  East,  3  ;  2  B.  &  P.  289  ;  Salk.  693 
1   Mod.  242  ;  Kelly  v.  Partinf^ton,  5  Bar.  k, 
Adol.  645  ;  ante,  428,  note  (6). 

(r)  8  East,  1,  3  ;  2  B.  £l  P.  389 ;  oaf*, 
428,  (6).     Sed  quccre. 

(s)  Fortesc.  21 1  ;  1  Mod.  215. 

It)  I  Stark.  351. 

(u)  1  Campb.  151,  152;  4  Taunt.  7  j  4 
hing.  160  ;  but  see  !  Stark.  306.  What 
recoverable  in  action  for  mesne  profits,  ante, 
226. 
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customers  leaviog  the  bouse  will  be  admissible  (x).     So  in  a  declaration  for     >▼•  its 

slander  of  title  to  an  estate,  whereby  the  plaintiff  lost  the  sale  of  it  (y) ;  or  foi       L    * 

slandering  a  single  woman,  by  saying  ^^she  was  with  child,  and  had  miscar*  t>thly,The 
ried,"  in  consequence  of  which  she  lost  several  suitors,  &c.  is  insufficient  («).  Qcibn. 
fiut  in  an  action  for  consequential  damage  arising  from  slander,  imputing  in- 
continence to  the  plaintiflT,  it  is  sufficient  to  state  '^  that  he  was  employed  to 
preach  to  a  dissenting  congregation  at  a  certain  licensed  chapel,  situate,  &c. 
and  that  he  derived  considerable  profit  for  his  preaching  there,  and  that  by 
reason  of  the  scandal,  persons  frequenting  the  chapel  had  refused  to  permit 
him  to  preach  there,  and  had  discontinued,  giving  him  profits  which  they  usu- 
ally had,  and  otherwise  would  have  given,"  without  saying  who  those  persons 
were,  or  by  what  authority  they  excluded  him  (a).  In  this  case  a  general  al- 
legation ia  sufficient,  in  consequence  of  a  minute  statement  being  inconve- 
nient, and  tending  to  prolixity  (6).  So  v^here  a  declnration  in  assumpsit  for 
not  permitting  the  plaintiff  to  take  possession  of  premises  which  the  defendant 
bad  let  to  him,  stated  that  **  thereby  the  plaintiff  sustained  loss ;"  it  was  held 
that  the  plaintiff  might  prove  a  particular  loss  in  respect  of  his  wife  being  a 
milliner,  and  having  lost  a  profitable  part  of  the  year  (e).  In  stating  the  dam- 
ages, care  must  be  taken  that  no  part  of  it  appear  to  have  accrued  aAer  the 
connmencement  of  the  action,  though  if  it  be  laid  under  a  videlicet  it  will  be 
aided  by  verdict  (d). 


THE  REaUISITES  OF  DECLARATIONS  FOR  WRITTEN  OR  VERBAL 

SLANDER  IN  PARTICULAR. 

In  the  Second  Volume  are  given  a  great  variety  of  forms    of  declarations 

T R V  PA  1K.« 

for  libels  and  slander,  and  to  those  forms  there  are  appended  explanatory  t.cclar 
notes  (e) ;  techniccU  objections  to  declarations  for  causes  of  action  of  this  de-  re  qui- 

8ITC8    OV 

seription^  whether  for  written  or  verbal  slander,  have  certainly  been  admitted  to  djclara- 
an  extent  injurious  to  the  mode  of  administering  justice  (/).     The  principal  tions  fok 
rules  which  regulate  the  framing  of  a  declaration  for  this  injury^  may  be  con-  "J**"  ^^ 
yeuiently  considered  under  the  following  heads,  namely,  1st,  The  inducement  balslak- 
or  prefatory  statement  of  introductory  matter  ;    2dly,  The  colloquium,  or  state- 
ment that  the  libellous  or  slanderous  imputations  have  reference  to  the  plaintiff, 
and  sometimes  also  to  the  antecedent  inducement  or  introductory  matter ;  3dly, 
The  state^nent  of  the  scandal  itself,  whether  written  or  verbal,  and  the  publica- 
tion thereof;  4thly,  The  innuendoes ;  and,  5thly,  The  consequent  damage, 

(x)  Bui.  Ni.  Pri.  7 ;  I  Saund.  243  c  n.  5  ;  (e)  Post^  vrl.  ii.     Sec  Stark,  on  Slander, 

I  Rol.  Ab.  56.  &c.  2d  edit.  Index,   Declaration  ;  and  Phii« 

(y)  Sir  W.   Jones,  196.  lips  and  Siarkie  on  Evid. ;  also,  Selw.  N.  P. 

(z)  8  T.  R.   132  ;   1  Sid.  396  ;   1  Vent.  4,  Libel  and  Slander. 

8.  C. ;  Cro,  Jac.  499.  (/)  MS.  per  Tentcrden,  C.  J.  and  Best, 

(a)  S  T.  R.  130;  3  M.  &*SeI.  73.  C.    J.,   on   error    from   the   Exchequer,   in 


i: 


b)  ^nte,2S9.  Adams  v.   Meredew,  3   You.  &  Jer.  219; 

c)  1 1.  Price,  19.  overruling  the  judgment  2  You.  &  Jer.  417  ; 
(4)  2  Saund.  169,  171  b ;  Yin.  Ab.  Datn      see  analysis  Harrison's  Index,  927. 
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IT.  ITS         *iat.  Inducement  or  prefatory  or  introductory  statement.     An  ffi/ercncfl  or 
pAETs^  c.  pfQgymptiQQ  q£  i^Yf  QQ,^(1  QQt  in  general  be  stated  in  pleading  {g)  ;  and  be- 

5thly.  The  cause  the  law  presumes  the  innocence  of  a  crime  or  other  misconduct^  the 
^^foD^  plaintiff  need  not  in  his  declaration  aver  his  innocence  of  the  charge  or  attack 
I  trod  £•  ^9^^  ^^  character  (A).  It  is,  however,  usual  to  state  by  way  of  introduction^ 
lion  the  plaintiff's  innocence  of  the  imputation  ;  and  the  defendant  could  not,  even 

and  /n*  before  the  Reg.  Gen.  Hil.  T.  4  W.  4,  under  the  general  issue,  assert  the 
plaintiff's  guilt,  although  ihe  declaration  contained  such  introduction  («)«  and 
the  same  rule  now  continues  even  in  stronger  force. 

Where  the  libel  or  slander  is  prima  fade  or  per  se  actionable,  a  declaration 
LtMn  ana  g^^^g  ^^^  defendant's  malicious  intent  and  the  defamatory  matter,  showing 
particular,  that  it  refers  to  the  plaintiff,  is  sufficient  without  any  prefatory  inducement  of 
the  circumstances  under  which  the  words,  &c.  were  spoken,  &c.  (ib)  and  if 
unnecessarily  an  inducement  be  stated,  it  is  not  material  to  prove  it  (/).  But 
if  the  libel  or  words  do  not  naturally  and  per  se  convey  the  meaning  the 
plaintiff  would  wish  to  assign  to  them,  or  are  ambiguous  and  equivocal,  and 
require  explanation  by  reference  to  some  extrinsic  matter  to  show  that  thej 
are  actionable,  it  must  be  expressly  shown  that  such  matter  existed,  and  that 
the  slander  related  thereto  (m)(769).  Thus,  if  the  imputation  be  that  the 
plaintiff  was  ^^/orsvoom^^^  this  not  being  of  itself  actionable,  because  it  does 
not  necessarily  impute  the  offence  of  perjury  (»),  it  must  be  specifically  al- 
leged, by  way  of  inducement,  that  there  had  been  a  suit  or  other  ju- 
dicial proceeding,  in  which  the  plaintiff  was  a  witness  and  gave  evidence,  and 
that  the  defendant,  when  speaking  the  words,  referred  to  such  matter  in  using 
the  term  *'  forsworn,"  (o)(760)  and  intended  to  impute  that  the  plaintiff  had 
been  guilty  of  the  crime  of  perjury.  So  if  the  slander  were«  ^'  you  have 
robbed  me  of  one  shilling  tan  money,"  as  the  word  *'  robhed^^  docs  not  neces* 
sarily  impute  a  felony,  an  innuendo  of  that  intent,  without  any  inducement  or 
prefatory  allegation  of  the  defendant's  havii.g  used  the  words  in  a  feloniouM 
sense,  will  be  defective  ( p).  Where  what  is  complained  of  in  the  declaration 
as  a  libel,  does  not  upon  the  face  of  it  apply  to  the  plaintiff,  and  impute  a  li- 
*  bel,  there  must  be  an  inducement  stating  such  facts  as  will  support  such  an 

innuendo f  and  show  the  libellous  application  of  the  statement  to  the  plain* 
tiff(9). 

(g)  Mte,  253.  P.  402,  and  4  BIngh.  4«9.    See  «  M.  fc  P. 

(h)  Id. ;   1  Siark.  on  Slander,  Sd  ed.  357.  32  ;   5  Bingh.  17,  S.  C. ;  and  next  noto. 

(i)  See  postf  as  lo  Pleas  in  Case.    And  if        (/)  Cox  o  Thomason,  8  Cr.  &  J.  361. 
there  be  a  preferable  statement  of  general         (m)  8  East,  431;  9/</.  93;    4  M.  &  S. 

good  character,  the  defendant  cannot  tra-  164  ;    13  East,  554  ;   5  B.  &  A.  615  ;   1  D.  & 

Terse  it  by  his  plea,  Styles,  118  ;  11  Price,  R.  230,  S.  C. 
235.  (n)  6  T.  R.  691  ;  8  East,  427 ;  9  /d.  93. 

(k)  Com.  Dig.  Action  for  Defamation,  G.        (o)  See  post,  vol.  ii. 
9;    3Y.&  J.^19;  6B.&C.154;  9  D.  &        (p)  Day  o.  Robinson,  i  AdoI.&  EU.  G5  5. 
R.  197,  S.  C. ;  same  case  in  error,  in  1  M.  &        (q)  I  Y.  h.  J.  480. 


(759)  t  See  Bloss  «.  Tobey,  2  Pick,  Rep.  320.  { 

(760)  So,  to  say  that  the  plaintiflT  has  sworn  false  or  taken  a  false  oa:h,  is  not  actionable ; 
Vaughan  v.  Ha  Tens,  8  Johns.  Rep.  109;  without  a  eo/io^um  of  its  being  in  a  cause 
pending  in  a  court  of  competent  jurisdiction,  and  on  a  point  material  to  the  issue.  NiTea 
V.  Muon,  13  Johns.  Rep.  48.  Hopkins  v.  Beedle,  1  Caines'  Rep.  347.  Ward  v.  Clarky  t 
Johns.  Rep.  10.  M'Claughey  r.  Wetmore,  6  Johns.  Rep.  82.  Chapman  o.  Smith,  13 
Johns.  Rep.  68.  {  Crookshank  «.  Gray  et  ux,,  20  Johns.  Rep.  344.  Hanrey  v.  Boie%  1 
Penns.  Rep.  12. } 


FOR   TORTS.*-^fOR   SLAlfDXR  IN  PARTICTLAR.  ^430 

Upon  the  same  ground  id  declarations  upon  libels  and  words^  which  are  on^     ^-  it> 

\y  actionable  in  regard  to  their  having  ^affected  the  plaintiff  in  bis  profefnan^      L 

ffade«  or  lnmne$8  (r)%  there  mast  be  a  distinct  allegation  that  the  plaintiff  waDf  5th1y.  Tba 
at  the  time  of  the  scandal  (t))  in  such  professionf  or  exercised  such  calling,  g^^^^^^^ 
&c. ;  otherwise  the  record  will  be  substantially  defective  (().  In  these  cases 
care  should  be  taken  to  avoid  unnecessary  minutene$s  in  showing  the  plainttff^S 
profession  ;  a  simple  statement  that  he  exercised  it^  Without  alleging  that  he 
was  **  qualified,"  or  had  *^  taken  a  degree,"  is  all  that  is  necessary  or  judi* 
eious  («)•  Where  an  averment  of  extrinsic  matter  is  material^  the  allegation 
that  the  slander  applies  to  such  extrinsic  matter  is  matter  of  descriptioni  and 
must  be  in  general  proved  as  laid,  though  unnecessarily  minute ;  thus,  in  a 
declaration  for  slander  of  an  attorney,  if  afler  alleging  that  he  was  an  attorney, 
it  be  averred  that  he  had  conducted  a  particular  suit,  and  then  state  that  the  slan- 
der  was  published  of  and  concerning  his  conduct  in  that  5«t7,  it  is  essential  to 
prove  the  existence  of  the  suit,  and  that  the  scandal  had  reference  to  the  par^ 
ticolar  occasion  stated  (:r).  Since  the  general  pleading  rules,  Hil.  T.  4  W.  4, 
unless  the  inducement  or  prefatory  matter  be  particularly  traversed  or  denied, 
it  will  in  effect  be  admitted,  and  certainly  need  not  be  proved  by  the  plaintiff 
«ipon  a  mere  plea  of  not  guilty  (y)* 

But  where  the  slanderous  matter  is  actionable  of  itself,  and  independently 
of  the  plaintiff's  profession  or  trade,  it  will  not  be  fatal  to  introduce  an  aver^ 
ment  of  the  plaintiff's  profession,  &c.  and  to  state  that  the  matter  was  published 
of  and  concerning  him,  "  and  of  and  amcerning  him  in  hie  profeseion^^^  ($>c.  ; 
for  the  averment  is  divisible  {z)^  And  on  the  same  ground^  if  the  matter  be 
actionable  as  it  relates  to  one  of  two  of  the  plaintiff's  trades  mentioned  in  the 
inducement,  the  declaration  is  sufficient,  although  one  trade  only  be  proved  (a). 
Where  in  a  declaration  for  a  libel  it  was  alleged  that  the  plaintiff's  carnage 
and  that  *of  £.  F.  were  in  a  highway,  and  that  they  bad  come  in  contact  [  *431  ] 
without  any  furious  driving  by  the  plaintiff,  and  that  £.  F.  was  injured,  &c« 
and  that  the  libel  was  published  of  and  concerning  the  plaintiff,  ^'  and  of  and 
concerning  the  said  accident;"  the  Court  held  the  averments' as  to  the  acci« 
dent  were  divisible,  and  did  not  form  entire  matter*  of  description  thereof,  so 
tfiat  it  became  immaterial  that  the  jury  found  that  the  accident  was  occasioned 
by  the  plaintiff's  furious  driving,  (there  not  being  a  sufficient  plea  of  justifica- 
tion to  protect  the  defendant  as  to  the  whole  libel)  (6)*    A  declaration  alleged 

(f)  It  need  not  appedt*  to  be  a  trade  in  2Bu1st.830;  11  Price,  $3^    See  anif^  Si d| 

which   the  plaintiff  might  become  a  bank-  320 ;  and  ponty  431. 

rupt,  see  5  B.  &  C.  160.  (x)  See  5  Esp.   Rep;  339 ;    1  Chit.  Repi 

(«)  It  need   not,  it  seems,  be  expressly  603  ;  3  B.  &  C.  124  ;  4  D.  £i  R.  680,  S.  C. ) 

areiTedi  that  *'  at  the  time  of  the  publish^  4  Esp.  Rep.  437 1    and  other  basest  ^  Stark. 

ing,**  &e.  plaintiff  carried  on,  &c    If  it  be  Slander,  405,  8d  ed. 

alleged  that  he  was  and  is  an  attorney,  &c.  (y)  Dukb  t.  Jostling,  3  Do#)j  618 ;  Chal« 

and  hath  for  a  long  time  carried  on,  &c.  it  mers  r.  Shaclcle,  6  Car.  &  P*  475. 

will  suffice,  3  Roll.   Rep.  84;    1  Vin.  Ab.  (s)  3  B.  &Ci  138,  note  (6);  5T.  R.436| 

538;    Alley  00,63;    YelY.    159;    see  Gro.  S  Stark.  Rep.  559. 

Car.  98S  )   1  Starke  Slander,  40S  to  404.  (a)  Fig^ins  t.  COgswell,  cited  and  ftp« 

(I)  Com.  Dig.  Action  for  Defamation,  G.  proted  by  Tindal,  C.  J.,  in  Chalmers  «« 

9 ;  S  Saund.  3U7  a,  n.  I  ;    X  Saund.  S43,  n«  Shackle,  6  Car.  &  P.  477  ;  3  M<  &  6el.  36^1 

3;    msLtoI.  ii.;  t  Surk.  on  Slander.  400,  oftM,  421. 

Sde£:  3  B.  & C.  135 ;    4  D.  &  R.  670«  8.  (ft)  S  B.  «i  Aid.  685.    dea  1  M. It  8«t 

C.  387* 

'<»)  8  T.  R.  303,  131;     1  Kew  Hep.  (96  ; 

You    L  i^l 


431  OF  THE  DECLARATfOIf. 

IT.  ifi  thiit  tlio  pkintitr  was  vestry  clerk  of  the  parish  of  M.,  and  liiat  whibC  he  was 
^.1  vestry  clerk  certain  prosecutions  were  carried  on  against  fi.  for  certain  misde- 
Sthly.  the  meanors,  and  that  in  furtherance  of  such  proceedings,  and  to  bring  the 
acrkm  same  to  a  successful  issue,  certain  sums  of  money  belonging  to  the  parishion- 
ers were  appked  in  discharge  of  the  expenses ;  and  that  the  defendant,  to 
cause  it  to  be  suspected  that  the  plaintiff  had  fraudulently  applied  money 
belonging  to  the  parishioners,  falsely  and  maliciously  publbhed  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  his  conduct  in  his  office  of  vestry 
elerk,  and  of  and  concerning  th^.  tnaiters  aforesaidf  a  certain  libel,  stating  the 
kbellous  parts ;  and  it  appeared  upon  the  trial,  upon  the  prodnclioii  <^tbe  Nbd, 
tiiat  the  imputation  was  that  the  plaintiff  had  appKed  the  parieb  money  in^  pay- 
ment of  the  expenses  of  the  prosecution  after  it  had  terminated,  it  was  Md 
that  the  variance  was  unimportant ;  for  it  was  immaterial  to  die  character  of 
the  libel  whether  the  money  were  so  applied  before  or  afler  th«  tenDination  of 
die  prosecution  (c).  The  principle  seems  to  be  in  declaring  upon  a  Ubel,  that 
where  there  are  several  matters  alleged  as  inducement*  eack  na  bearing  apon 
die  libel  and  jointly  constituting  it,  the  Court  will  consider,  to  coiMtruing  the 
aubsequent  averment,  that  the  libel  was  published  *^  of  and  concerning  the 
matters  aforesaid,"  the  degree  in  which  each  matter  bears  upon  die  libel,  and 
is  essential  to  it.  If  the  matter  referred  to  by  the  averment  be  material,  and 
affi»ct  the  charge  in  such  a  manner  diat  the  omission  of  it  would  aher  Ae 
character  of  die  libel,  either  in  the  degree  in  which  it  is  charged  to  be  hijari- 
ous»  or  in  the  estimate  of  damages,  the  court  will  hold  that  it  must  be  strictly 
r  *432 1  proved  as  it  is  charged,  and  the  failure  of  proof,  or  ^the  disproof  of  it,  will  be 
a  fatal  variance.  This  was  the  case  of  Rex  v.  Home  (<2),  in  which  it  w«a 
held  necessary  to  prove  all  the  matters  to  which  reference  was  made  by  the 
averment  ^*  of  and  concerning  the  mattere  aforesaid  ;"  because,  first,  the  kbel 
was  alleged  to  be  of  and  concerning  these  matters  and  all  the  matters  joinlly  r 
and  each  in  its  relative  importance  constituted  the  libel  (e).  But  where  the 
matters  referred  to  consist  of  several  particulars,  some  of  which  are  material 
and  others  not,  the  Conrt  will  distinguish  between  such  as  are  material  and 
such  as  are  not  (/) ;  and  if  any  one.  particular  be  disproved  to  which  the  libel 
is  alleged  to  relate,  if  the  charge  would  remain  entire  and  libellous  without  such 
proof,  the  Court  will  not  consider  it  to  be  a  variance  (761)  ;  that  was  the 
case  of  May  v.  Brown  (g),  which  establishes  this  position^that  the  words  *'df 
and  concerning,"  incorporate  and  render  necessary  to  prove  such  antecedent 
matter  only  as  make  up  the  entire  chargo,  and  are  essential  to  tfie  character  of 
die  libel. 

Where  the  libellous  matter  can  be  collected  from  the  words  themsekeSr 
Aere  need  be  no  averment  as  to  circumstances,  to  the  supposed  existence  of 
which  tfia  words  referred  ;  as  the  gist  of  the  action  appears  on  the  face  of  the 

(£)  May  V.  Browm,  3  B.  &  G.  113  ^    4  D.  510  ;  4  B.  &  Aid.  314. 

%L  R.  670,  S.  C.  (/)  9  Crom.  &  Jenr.  861. 

(d)  Cowp.  672.  (g)  3  B.  &  C.  1 1^ ;  4  D.  &  R.  670, 8.  C  ; 

(c)  See  also  I  Chiu  Rep.  603;    2  Stark.  mftf,43l. 


(761)  {  "The  general  inducement  of  good  character  or  innocence  of  the  pftrticolar  cbaige 
hi  \innecessary,  because  the  law  presumes  innocence  of  a  crime  till  tlie  eontrary  be  estth- 
lisbed.  1  B.  &  A.  463."  4  Loud.  £d.  342. }  See  Coleman  v.  Soathwicle,  9  /ebaa.  Rep* 
48, 49. 
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Kbdf  or  wMds,  thtre  can  be  no  reason  that  the  plaiDtiff  should  resort  t^  an/     '^*  **' 
stalenent  of  the  facts  to  which  the  defendant  may  have  alluded.    If  the^e  '^*^*' 
facts  be  true  to  the  extent  he  represented,  it  is  for  the  defeudant  to  plead  their  6ihly.  Tks 
truth.     Thus,  if  the  declaration  be,  **  he  perjured  himself,"  or  «"  he  petjwtd  ^^^^^ 
btmself  in  the  action,"  it  is  unnecessary  to  show  in  the  declaration  that  there 
was  an  action,  &c.  (A).     The  statement  in  the  libel  or  slander  itself  of  a  par* 
tieular  fact,  dispenses  with  the  proof  thereof  on  the  part  of  the  plaintiff  ($}• 

2dly.  The  declaration  must  show  by  a  ccUoquiunif  or  otherwise,  that  the  2.  xhe  col- 
words  were  spoken,  or  the  libel  was  composed  and  published   **  of  and  con-  ^<l^i^^  rf 
cerming  the  plaintiff. ^^     And  where  an  inducement  of  extrinsic  matter  is  ne-  eemingthe 
cessary,  it  mu^t  not  only  be  shown  that  the  imputation  related  to  the  plain-  ptoiia^^ 
tiff's  character,  but  it  must  also  be  charged  that  it  had  reference  to  such  ex- 
trinsic  matter ;  as  (in  regard  to  the  instances  just  put)  that  it  was  pub- 
lished ^*  of  and  concerniog  the  plaiutiff's  ^said  evidence  in  the  said  suit,  &c."  [  *483  ] 
or  ^  of  and  concerniog  him  in  his  said  profession,  Hcc."  (I;)(762}. 

Where  a  declaration  stated  that  the  defendant,  contriving,  &c.  published  a 
libel  containing  the  false  and  scandalous  matter  following,  without  alleging 
that  that  matter  was  '*  of  and  concerning  the  plaintiff,"  and  then  set  out  the 
libel,  which  on  the  face  of  it  did  not  manifeetly  appear  to  relate  to  the  piaintifi^ 
•nd  these  was  no  inmmendo  to  connect  it  with  the  plaintiff,  it  was  held,  upon  a 
writ  of  error,  that  the  count  was  bad  (/)• 

Where  the  actionable  words  were  spoken  to  a  plaintiff,  **  you  are,  &c.'^  it 
appears  to  he  sufficient  to  lay  a  colloquium  with  him,  without  an  express 
averment  that  the  words  were  spoken  *'  of  and  concerning  him ;"  for  it  cannot 
bat  be  intended  that  the  words  were  spoken  to  him  with  whom  the  conversation 
is  alleged  to  have  been  had  (m).  But  where  actionable  words  are  spoken  in 
tiie  third  person,  as  '^  ^  is  a  thief,"  though  a  colloquium  of  the  plaintiff  be 
laid,  it  is  necessary  to  aver  that  the  words  were  spoken  **  concerning  the 
plaintiff!"  (n)  And  it  is  not,  it  seems,  sufficient,  in  such  case,  to  connect  the 
words  with  the  plaintiff  by  means  of  an  innuendo  (o). 

But  where  a  colloquium  is  laid,  and  there  is  an  innuendo  of  the  plaintiff,  it 
seems  that  the  want  of  a  direct  averment,  that  the  words  were  spoken  **  of 
and  concerning  the  plaintiff,"  must  be  pointed  out  by  special  demurrer,  and 
that  it  will  be  intended  after  verdict,  or  upon  general  demurrer,  that  the  words 
were  spoken  of  the  plaintiff;  but  where  no  colloquium  concerning  the  plaintiff 
is  laid,  the  omission  of  such  an  averment  is  fatal  to  the  declaration  (p)(763). 

The  neglect  to  aver  that  the  libellous  or  slanderous  matter  was  published 
**  of  and   concerning  the  plaintiff,"  is  not  cured  by  an  allegation  that  the  da- 

(h)  Cro.  Car.  337 ;    8  Mod.  S4 ;  1  Stark,  n.  3. 

Siander,  3d  ed.  399,  397,  S5.  (n)  Rol.   Abr.  85,  pi.  30 ;  1  Sid.  6S ;  1 

(t)  1 1  Price,  235.  Com.  Di^.  Action  upon  the  Caie  for  Defii* 

(k)  I  Saund.  S4S  b|  n.  3 ;  I  Stark.  Slan-  roation,  Q«  7. 

der,  Sd  ed.  383.  (o)  Cro.  Jac.  1S6  ;  poit,  436,  437 ;  sea  7 

(I)  Clement  v.  Fisher,  7  6.  &  C.  459  ;  1  B.  &  C  469 ;  I  M.  &  R.  281,  S.  C. 

M.  It  R.  281,  S.  C. ;  4  Biog.  163.  {p)  Rol.  Rep.  244 ;  SkuU  v.  Hawkini,  1 

(m)  Rol.  Abr.  85,  pU  8 ;  1  Saund.  242  a,  Saund.  249  b,  n.  3. 

(762)  Vide  Linsey  r.  Smith,  7  Johns.  Rep.  359.  Oidney  e.  Blake,  1 1  Johns.  Rep.  54. 
Thomas  p.  Crotwell,  7  ib.  371.    Milliaan  v.  Thorn,  6  Wend.  Rep.  413. 

(763)  Vide  Miltigan  v.  Thorn,  6  Wend.  Rep.  4 1 3. 


433  or  THE  DSCLARATIOff. 

IT.  ITS    fendant  published  the  matter  with  intent  to  injure  Ae  plainliir,  and  impute  (o 
rAETs^ace.  ^^  ^^  ^^^^  ^^^^  mentioned."  {q) 

Sthly.  The 

acUonr  *ddly.  Great  care  must  be  taken  in  setting  out  ike  pariicutar  Ubelhui  m^U 

[  *434  ]  ter  or  words  complained  of.     The  libel  itself^  or  slanderous  words,  must  be 
^i  '^A^       ^^^  ^"^  ^^  ^^^  verba  ;    and  the  declaration  must  profesM  so  to  set  forth  the 
irritten  or  matter  ;    and  an  averment  that  the  libellous  or  slanderous  matter  was  **  to  the 
Terbpl.and  ^ff^ct  following  ;"  (r)  or  "  in  substance  as  follows,"  (*)(764)  setting  out  the  libel 
eomplain-   ^^  words,  would  be  bad  in  arrest  of  judgment,  although  the  words  themselves 
^  of.         be  set  out.     It  is  not  sufficient  to  declare  generally  that  the  defendant  pab-> 
lished  a  libel  concerning  the  plaintiff  in  his  trade,  **  purporting  that  his  beer  was 
of  a  bad  quality,  and  sold  in  deficient  measure ;"  or  that  the  defendant  **  charg- 
ed and  asserted,  and  accused  the  plaintiff,  a  tradesman,  of  being  insolvent.''  {t) 
The  libel  or  slander  itself  ought  to  be  expressly  stated  (tt)(765).     Where  a 
libellous  paragraph,  as  proved,  contained  two  references,  by  which  it  appeared 
to  be  in  fact  the  language  of  a  third  person,  speaking  of  the  plaintiff's  con- 
duct, and  the  declaration  in  setting  it  out  had  omitted  those  references,  it  was 
held  that  these  omissions  altered  the  sense  of  the  remainder,  and  that  the 
variance  was  fatal  (jt).     And  when  a  declaration  alleges  that  the  defendant 
spoke  certain  words,  it  must  be  taken  to  mean  that  the  defendant  himself  used 
them  as  his  own  words,  and  if  he  repeated  them  as  the  words  of  ano&er  it  is 
a  variance  (y).     The  slanderous  words  should  be  stated  as  they  were  utter- 
ed (z)(766) ;  and  a  proof  of  words  igpoken  m  the  third  person  will  not  support 
a  count  for  words  spoken  in  the  second,  and  vice  versa {a)(767) ;  nor  wiH 
words  spoken  by  way  of  interrogation  support  a  charge  of  words  spoken  af^ 
firmatively  (6).     So  if  words  are  spoken  ironically  (<;),  or  the  slander  is  to  t>e 
collected  from  a  question  and  answer,  not  from  the  latter  only  (d),  there  must 
be  ^n  express  averment  accordingly  ;  in  the  first  case,  stating  (he  words,  and 
averring  they  were  ironically  spoken ;  in  the  second,  showing  the  question  and 

(q)  4  M.  fc  SeL  464 ;  1  Suurk.  Slander,  («)  3  B.  &  AM.  503 ;  3  M.  &  8el.  1 10 ;  4 

Sd  ed.  416.    Eren,  it  seems,  although  there  Bar.  &  Cres.  473  ;  6  D.  &  R.  538,  S.  C. 

be  an  innutndo  applying  the  matter  to  the  (<)  3  M.&  Sel.  110. 

plaintiff,  id.  ;  sec  ante,  432  ;  and  post^  436.  (u)  6  Taunt.  169. 

'^  (r)  3Saik.4l7;  nMod.78,849;  SVin.  (x)  5B.&Ald.619;    13  East,  654.    As 

Ab.  Libel,  E.  ;    3  Mod.  72  ;    2  Show.  436 ;  to  setting  out  divided  sentences,  as  if  tbey 

3  M.  &  SeU  115;  1  Marsh.  522;  6  Taunt,  followed  continuously,  1  Starlu  Slander,^ 

169,  S-  C.    To  the  ^'letior."  or  *Uenor  mid  ed.  880. 

tffrel,"  selling  opt  the  scandal  in  h<sc  t?«r6a,  (y)  10  Bar,  &  Cres.  274  ;  13  Edst,  554b 

^eems  lo  be  good,  id.  ;  1  Stark.  Slander,  2d  (x)  3  M.  «(  Sel.  1 10  ;   1  M.  &  Sel.  287, 

ed  365  b.     "CrimM/c(on<(Binipo«utVgood  (a)  4  T.  R.  217;    BuL  N.  P.  5;    jbmC, 

jRfter  verdict,  because  it  can  be  supoorted  vol.  ii. 

only  by  proof  of  a  chargt  before  a  mtigistrait,  (b^  8  T.  R.  150. 

not  by  pt oof  of  words  in  conversation,  2  B.  (c)  J I  Mod.  86. 

k  C.  283  i  3  D.  &R.  519,  S.  C.  (d)  4  B.  lit  C.  247  ;    6  D.  &  R.  296,  S.  G. 

(764)  \  Contra  Kennedy  v.  Lowry,  I  Binn.  393. } 

(765)  (  In  an  action  for  a  libel  in  a  review,  it  is  sufficient  to  set  out  tha  contents  of  an 
jndex,  (referring  to  an  article  in  tJie  body  of  the  review,)  vhich  is  of  itself  a  libel ;  and  np 
reference  need  be  made  lo  the  article  itself,  if  the  index  contain  per  at,  mrima  fieit  I|bcl» 
Ivm  matter.     Buckingham  u.  Murray,  2  Carr  &  Payne,  46.  J 

(766)  {  And  therefore  a  count  in  slander,  stating  merely  that  the  defendant  charged  the 
plaintiff  with  the  crime  of  forgery,  is  bad.     Yundt  v.  Yundt,  12  Serg.  &  Rawle,  427.  { 

(767)  Vide  Miller  v.  Miller,  8  Johns.  75.  Contra,  Tracy  v.  Harkins,  1  Binn.  395^  a. 
i  But  Sfe  M'Connell  v,  M*Coy,  7  Serg.  &  Rawle,  223,  overruling  Tracy  «l  Harkins.  } 
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answer,  &c*    If  the  words  are  ao  laid  as  to  import  tliat  they  were  apoken        !▼• 
concemiog  a  thing  *tben  present,  and  the  words  proved  concerned  and  im>  "'  icc?^' 

ported  that  they  related  to  a  thing  not  then  present,  the  yariance  is  fatal  (e)«       

However,  the  addition  or  omission  of  a  word  in  setting  out  a  libel  or  slander,  ^„^'  ^f  * 
will  not  prejudice  unless  it  alter  the  sense  (/) ;  and  the  f^aintiff  need  not  action* 
prove  all  the  words  laid,  if  they  do  not  constitute  one  entire  charge,  and  the 
non  proof  would  not  alter  its  meaning ;  though  he  must  prove  such  of  them 
as  will  be  sufficient  to  sustain  his  action,  and  it  will  not  suffice  to  prove 
equivalitU  expressions  {g){768).  Where  the  words  omitted  to  be  proved  do 
Dot  qualify  or  affect  those  proved,  the  omission  is  immaterial,  as  where  the 
words  were — **  Ware  hawk,  you  must  take  care  of  yourself — mind  what  you 
are  about,"  the  variance  was  immaterial  where  the  plaintiff  failed  to  prove 
the  words  **  mind  what  you  are  about."  {h)  Where  some  of  the  words  were 
not  actionable,  yet,  if  spoken  at  the  same  time  as  the  actionable  words,  they 
may  all  be  stated  in  one  ccunt ;  but  if  words  not  actionable  be  stated  by  them- 
selves in  a  distinct  count,  and  entire  damages  be  given,  judgment  will  be  ar- 
rested (t)(769) ;  and  words  not  actionable  may  be  given  in  evidence  in 
aggravation  of  damage^,  though  not  stated  in  the  declaration  (ik)(770) ;  and 
it  has  even  been  decided  that  words  actionable  of  themselves,  though  not 
stated  in  the  pleadings,  may  be  proved  in  order  to  ahow  quo  animo  the  words 
declared  upon  were  staled  (/). 

The  declaration  must  show  a  publication  of  the  libel  or  slander ;  but  any  TkeunUw' 
isords  that  denote  a  publication  are  sufficient  (m).  After  verdicU  an  allegation  '^^JuJ^^' 
that  the  defendant  ^  printed  and  caused  to  be  printed  a  libel  in  a  newspaper," 
was  held  to  be  sufficient  (n).  And  an  averment  that  words  were  spoken  **in 
the  presence  of  divers  persons,"  although  not  stating  that  they  heard  or  under- 
stood them,  is  sustainable  (o) :  but  it  is  not  correct  merely  to  aver  that  the 
words  were  spoken^  omitting  the  words,  **  and  published,^  (p) 

(«)  S  B.  &  Aid.  756,  (k)  Peake's  C.  N.  P.  IS5,  S8,  166 ;    Bui. 

(/)  Bui.  N.  P.  6  ;  8  M,  &  Sel.  502  ;  Rep.  N.  P.  7  ;    3  Esp.  131,  134  ;    I  Compb.  48  ; 

temp.  Hardw.  305,  306 ;    1  Campb.  353 ;  but  the  defendant  may  prove  the  iruih  of 

13  Bast,  554;    lee  I  Stark.  Slander,  Sd  ed.  them  words,  8  Surk.  417. 

369  to  363.  (/)  Id. ;  I  Campb.  48,  49. 

{g)  8  E:aatv   438;   Gilb.  Law  and  Evid.  (m)  I  Saund.  848,  n.  1  ;    I  Surk.  Slan- 

889;    3  Saund.  74  b;    1  Salk,  11,  in  notes  ;  der,  2d  ed.  358,  411. 

Rep.  temp.  Hardw.  305,  306;  4  T.  R.  817;  (n)  8   Bla.    Rep.     1037.      Published,    or 

Bulf  N.  P.  5;    8  Campb.   134;    1   Stark,  caused  to  be  published,  when  aided,  8  Mod. 

Slander,  374;    8  Esp.  R.  491  ;    and  see  4  388;   1  Show.  185;  Vin  Ab.  Lil)el,  E.  pi.  4. 

Bin^.  261.  (o)  Cro.  Eliz.  480;    Noy,  57;    Goulds. 

(A)  4  Bing.  86t  ;  6  Bing.  451.  119;  Cro.  Jnc.  39;  Cro.  Car.  199. 

(0  10  Co.  131  a  ;    8  Saund.  307  a,  n.  1 ;  (p)  Sty.  70 ;    1   Stark.  Slander,  8d  ed. 

9  Wiis.  185;  Vin.  Ab.  Damages,  CI.  360. 


(768)  It  is  sufficient  if  the  plaintiflf  proTe  the  substance  of  the  words.  PhilKps'  Et. 
1S4.  Ward  r.  Clark,  8  Johns.  Rep.  18.  If  the  words  laid  are,  that  the  plaintiff  stole  the 
goods  of  A.,  the/  will  not  be  supported  by  proof  that  the  defendant  said,  that  he  stole 
the  goods  of  B. ;  or  if  it  be  charged  that  the  defendant  said,  that  the  plaintiff  conspired 
with  B.,  C,  end  D.,  it  will  not  be  sufficient  to  prove  the  defendant  said,  that  the  plaintiff 
eonspired  with  B.  and  C  :  these  being  distinct  offences.  Johnston  v.  Tate,  6  Binn.  181. 
Diflhrent  sets  of  words,  importing  the  same  charge,  laid  as  spoken  at  the  same  time,  roaj 
be  included  in  the  same  count.     Rathbun  v.  Emigh,  6  Wend.  R«  407. 

(769)  Vide  Cheetham  v.  TilloUon,  5  Johns.  Rep.  430. 
(770}  Vide  Thomas  o.  Croswell|  7  Johns.  Rep.  870,  871. 
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IT.  ITS        In  an  action  for  a  liM  in  a  foreign  language^  tlie  original  miiat  bo  aeC 

L      out  {q) ;  and  it  seems  to  be  necessary  also  to  give  a  ^translation  in  English  (r)  ; 

6thly.  The  and  perhaps,  if  slanderous  jsordt  be  spoken  in  a  foreign  language,  a  frcmsfolum 
Acuon.  ^/  ^®™  should  be  set  forth  (<) ;  although  it  has  been  considered  sufficient  to 
aver  that  the  hearers  understood  such  language  (<)•  But  provincial  expresstom 
in  this  country  may  be  set  forth  without  express  explanation  on  the  record  (« )• 
There  should  be  an  averment  that  the  defendant  maliciauily  published  the 
matter,  but  any  equivalent  expressions,  as  **  wrongfully  and  falsely,''  &c.  will, 
it  seemSf  suffice  {x) ;  the  word  maliciinuly  appears  ~to  import  that  the  words 
yverefaliely  uttered  (y) ;  but  it  is  usual  and  better  to  state  that  the  matter  waa 
**fal$ely  and  maUcioualy^^  published,  &c. 

We  have  already  adverted  to  the  statute  (z)^  which  gives  the  Court  the 
power  to  permit  amendments  of  errors  in  setting  out  writien  instruments  to  be 
made  at  the  trial  of  the  cause  (a)  ;  and  the  enactment  in  3  &  4  W.  4«  c  42« 
s«  289  should  also  be  referred  to. 

<  Tke  /a-  4thly.  The  ttiniMticIo,  as  "  he«  {wuaning  the  plaintiff,)  &c."  also  requires 
nntmdoei.  great  attention  and  care  (6).  It  is  merely  a  fonn  or  mode  of  introducing  <a> 
planaiian : — **  It  means  no  more  than  the  words  *  id  eW,'  *  Bcilicet^^  or  *  aMon- 
tfigt'  or  *  afaretaidf^  as  explaniU&ry  of  a  •u6;acl-mo<ler  iufficientiy  exprested 
before ;  as  such  a  one,  meaning  the  defendant,  or  such  a  subject,  meaning  the 
subject  in  question."  (c)  It  is  only  explanatory  of  some  matter  already  ex- 
pressed ;  it  serves  to  point  out  where  there  is  precedent  matter,  but  never  for 
a  new  charge ;  it  may  apply  what  is  already  expreseedt  but  cannot  add 
to  or  enlarge,  or  change  the  sense  of  the  previous  words  (d)  (771).  Thus, 
where  the  declaration  charged  that  the  slander  was  **  he  hasybrtwom  himsellV 
{meaning  that  the  plaintiff  had  committed  wilful  and  corrupt  perjury,")  it  waa 
held,  that  as  there  was  no  inducement  or  previous  or  other  statement,  that 
I  *437  ]  the  words  related  to  false  swearing  in  a  judicial  proceedings  the  *declaratioa 
was  bad,  for  the  innuendo  could  not  extend  their  meaning  (e).  Whenever 
therefore  an  inducement,  or  prefatory  statement  of  the  existence  of  some 
extrinsic  fact,  to  which  the  libel  or  words  referred  is  essential,  the  omis8ion« 
as  we  have  seen,  is  fatal  (/),  and  there  must  also  be  an  innuendo  expressljr 
referring  to  such  inducement* 

(q)  6  T.  R.  169 ;  S  M.  &  Set.  1 16.  (6)  See  1  Stark.  Slander,  418,  td  edit. ; 

(r)  See  3  B.  &  B.  aoi  s    10  Price,  88 ;  1  Selw.  Slander,  IlL  $  1  Saond.MS,  n.  4. 

Saund.  949  a,  note  b.  5rh  edit. ;    1  Stark.  (e)  Per  De  Grey,  C.  J.,  Cowp.  683. 

Slander,  Sd  edit.  368,  369 ;  Bayl.  on  Bills,  (d)  I  Saund.  943,  note  4 ;  see  poH,  voL 

5ih  edit.  445.  ii. ;  8  Ea8^  430, 431  ;  8  Id.  95. 

(«)  Id.  :  ad  vidt  I  Saund.  949  a,  note.  (e)  6  T.  R.  691  ;    Yek.  97  ;  see  Mfe, 

(I)  1  Saund.  949  a,  note.     Sed  query.  499.    So,  if  the  declaration  be,  "  be  has 

(«)  Com.  Dig.  Action^  Defamation,  O.  6 ;  burnt  my  bam,"  an  innuaid»,  **  a  bam  fldi 

1  Rol.  A  b.  86,  pi.  1.  o/eorn  "  it  bad ;  there  being  no  indoceoieni 

(x)  See  I  Saund.  949  a,  note  9 ;  1  Surk.  that  the  plaintiff  had  com  in  a  barn,  and  that 

Slander,  9d  edit.  433;    eal«,  495;    |m«I,  the  words  related  thereto,  4  Coke's  Rep.  98U 

Tol.  ii.  (/)  -tfiitti  499  to  439.    The  author,  hov» 

(y)  I T.  R.  493 ;  1  Stark.  Slander,  9d  ed.  ever,  Tentures  to  assume  that  if  the  eeumtiel 

436;  Mts,  495,  496.  matter  to  be  aTerred  appear  in  any  perl  oC 

(s)  9  Geo.  4,  e.  15.  the  declaration,  however  out  of  order  or 

(a)  JhUe^  345.  clumsily,  still  if  it  sufficiently  reUde  to  eaid 

cmitrol  the  other  parts,  it  will  suffice. 

■  ■■■■■■■  I  ■  ■  ^— i— ■  I  — — ■— — M^— ^p^lil^ 

(771)  {  M'Clurg  «.  Roes,  5  Bina.  918.}  Vide  Pelton  «.  Ward,  3^  Gaines*  Rep.  7«. 
Thomas  «.  Croswell,  7  Johns.  Rep.  971.  van  Vechten  e.  Hopkins,  5^Johas.  Rep.  .911. 
Vaughan  9.  HaTens,  8  Johns.  Repl  109. 
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A  declaration  for  libely  after  certain  introductory  matter,  which  was  imma*  «  iv*  rra 
ferial,  because  not  proper!/  connected  with  the  libel,  set  out  the  following  ' 

pabltcatton  '**of  and  eonctming  Ike  plaintiff:^ — **  Society  of  Guardians,  for  Sthly.The 
the  Protection  of  Trade  against  Swindlers  and  Sharpers,  &c.  I  (meaning  ^"^^ 
defendant)  am  directed  to  inform  jou,  that  A.  B.  (meaning  plaintiff)  and  G. 
D.  are  reported  to  this  society  as  improper  to  be  proposed  to  be  balloted  for 
as  members  thereof ;  {meaning  that  the  plaintiff  was  a  swindler  and  a  sharper, 
and  an  improper  person  to  be  a  member  of  the  said  society)."  After  verdict 
lor  the  plaintiff,  it  was  held,  in  arrest  of  judgment,  that  the  innuendo  was  not 
warranted  by  the  libel,  and  that  the  words  of  the  libel,  unexplained  by  tn/ro- 
duetory  matter,  were  not  actionable  (g).  The  innuendo  cannot  supply  the 
omission  of  a  necessary  inducement  of  matter ;  and  an  innuendo  introducing 
new  facts  or  otherwise  than  by  reference  to  a  previous  inducement  is  fatally 
defective  {h)  ;  and  a  statement  that  he  is  a  regular  prover  under  bankruptcies, 
^  meaning  that  plaintiff  was  accustomed  to  prove  fictitious  debts  under  com* 
tnissions,"  was  held  ill  without  a  previous  averment  that  the  defendant  had 
been  accustomed  to  employ  the  words  in  that  sense  (t). 

An  innuendo^  though  it  may  in  the  particular  case  be  unnecessary,  will 
sonsetimes  limit  and  confine  the  plaintiff  in  his  proof,  to  show  that  the  slander 
had  the  meaning  thereby  imputed  to  it ;  thus,  where  the  plaintiff  alleged  that 
be  was  treasurer  and  collector  of  certain  tolls,  and  that  the  defendant  spoke  of 
him,  as  such  treasurer  and  collector,  certain  words,  **  therefty  meaning  that  the 
plaintiff^  oi  such  treasurer  and  collector^  had  been  guilty,"  &c.,  it  was  held 
that  the  platntiflT  was  bound  by  the  innuendo  to  prove  that  he  was  treasurer  and 
collector  (Jb).  If  the  words  imported  either  fraud  or  felony,  but  by  the  innu- 
endo they  be  confined  to  the  latter,  &e  plaintiff  must  prove  they  were  spoken 
in  the  latter  sense  (/)•  The  innuendo  affixing  a  particular  signification  to  the 
slander  should  therefore  never  be  unnecessarily  adopted,  as  is  too  frequently 
die  case  (/).  It  is  not  unusual,  even  after  setting  out  words  which  clearly  of 
tkemsdves  import  a  charge  of  felony,  to  add,  ^  thereby  then  n>eaning  that  the 
plaintiff  had  feloniously  stolen,  &c. :"  this  is  unnecessary ;  and  as  it  is  a 
•tatement  of  a  mere  legal  conclusion,  is  improper,  though  it  may  be  surplus* 
age(m)(T72). 

*  On  the  other  hand,  where  new  matter  introduced  by  an  innuendo^  without   [*488  1 
any  anteetdsnt  colloquium  or  statement  to  which  it  caa  refer  to  support  it,  it  is 
altogether  unnecetiary  to  sustain  the  actios,  ^n  the  tfintfefido  maybe  rejected 
as  surplusage  (ti). 

5iUy.  Little  explanation  need  here  be  given  witfr  regard  to  the  statement  of  ^tbly. 
the  injury  or  damage  resalting  from  the  scmndtdf  because  the  observatioaa  of  Result^ 

lag 

(g)  Ooldttein  «.  Foss,  6  B.  &  C.  154.        (0  3  Campb.  461  ;  Wifiiam*  v.  Slott,  t  ^V*'- 
Affimied  in  error,  1  M.  &  P.  402;  4  Bing.    Cr.  &  M.  676 ;  3  Tyr.  686,  S.  Cr 
489 ;  and  S  Y.  &  J.  156,  S.  C.  (m)  Soe  Cowp,  175 ;    6  East,  483 ;    1 

(4)  Day  e.  Robinsoo,  t  Adol.  &  EL  554.       Stairk.  Slander,  2d  edit.  428,    The  feaeral 

(i)  7  Biiig.  1 19,  and  Me  note  {g)  svpra,         rate,  ante,  244,  253,  253, 

(ft)  4a  8t  C.  655;  7  D.  &  R.   121;  3        (n>  9East,93;   1  Crom.  8t  M.  11;  2Cr. 
Campb.  461 ;  7  Price,  544  ;  and  see  3  Bar.    8t  J.  361 ;  1  Surk.  Slander,  2d  edit.  426. 
ltCrw.lX8. 

I   ■■■        ■  ■■  ■■■■  ^  ■  i  ■■  I  ■  ■■       ■■■■■■■■      ',    ' '  ■  ■» 

(772)  Vide  Thomat  v.  Croowell,  7  Johns.  Eep.  272. 
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lY.  IT4     which  we  shall  presently  make  as  to  the  statement  of  damagti  in  off  aetUmt 

tx  ddieio  will  equally  ftpplj  to  an  action  for  a  libel  or  slander  (o)«  The  general 

6thly.  The  rule  is,  that  where  the  law  infer$  damaffe^  and  the  words  are  actionahle  without 
action.        special  daai!ige»  none  need  be  laid  in  the  declaration  ;  but  that  it  is  otherwise 
when  the  words  are  only  actionable  in  respect  of  the  particular  injury  resulting 
from  them  (773  to  7S0)« 


Stbly.  or  6thly.  Having  ascertained  the  mode  of  stating  the  cause  of  action^  the  poinif 
Mveral  relating  to  several  counts  in  the  same  declaration  are  next  to  be  considered. 
v?>  rp^^  rules  as  to  the  ^'otitJer  of  different ybrm«  and  causes  of  action  have  already 
been  treated  of  (9) ;  and  it  is  here  oply  necessary  to  inquire  when  or  to  what 
extent  the  statement  of  the  same  cause  of  action  in  different  counts  is  at  present 
permitted.  We  will  however  first  consider  the  practice  6e/bi*e  the  ruent  rules« 
and  then  state  those  rules  and  the  advisable  course  of  framing  declarations  as 
respects  several  counts. 

The  prac-      Before  the  recent  pleading  rules,  Hil.  T.  4  W.  4,  r.  6,^  a  declaration  might 

dent  to  the  ^^^^^'^^  ^^  numerous  counts,  and  the  jury  might  assess  entire  or  distinct  dam* 

pleading     ages  on  all  the  counts  (r)(78l) ;  and  it  was  usual,  particularly  in  assumpsit  and 

HiL*  T   4  '°  actions  on  the  case,  to  set  forth  the  plaintiff's  same  cause  of  action  tn  «art« 

W.  4.         ous  shapes  in  different  counts,  so  that  if  he  failed  in  the  proof  of  one  count  hs 

might  succeed  on  another  («).     Such  additional  counts  have  been  aptly  termed 

safefy  valves  (().     The  variations,  however,  must  even  then  have  been  sulh 

staniial ;  for  if  the  different  counts  were  so  similar  that  the  same  evidence 

would  support  each,  and  the  variation  was   of  any  considerable  length  and 

(0)  ^Ante,  429  «  to  428  d\  poil,  Oil  d;  1  generally,  S  Taunt.  36. 

Siark.  Slaniier,  2d  edit.  439;    1  Saund.  243  (s)  3  Bla.  Com.  295.    In  mixed  aetioati 

Ci  n.  6.  as  quare  impedU,  several  counts  are  admissi- 

( P)  li^  general,  Stephen,  8d  ed.  309  ;  3d  bie  nod  oflen  essential,  see  1  AdoL  &  EXL 

edit.  266,  267  to  277.  394 ;    io  indictments  ihe  Coorts  object  to 

!q)  ^nte,  228.  there  being  several  counts,  when,  2  Stark* 

r)  Per  Dc  Grey,  C.  J.,  3  Wils.  185.    In  dim.  Latr,  460 ;  1  Chit.  Crim.  Law,  252. 

C.  P*  the  Court  would  compel  the  plaintiff  (0  Per  Vaughan,  B.,  in  2  Dowl.  76;  I 

to  elect  in  the  term  after  the  trial  on  what  Crompi  &  M.  848« 
count  he  would  enter  up  a  Terdict  taken 

(773)  \  Shipman  9,  Burrows,  1  Hall's  Rep.  399.  ( 

(774)  I  Harcourt  v.  Harrison,  I  Hairs  Rep.  474.  ( 

(775)  I  So  in  an  action  for  overflowing  the  plaintiff^s  land  by  the  erection  of  a  dsin  off 
the  land  of  the  defendant,  in  which  the  nature  nnd  extent  of  the  alleged  injury  are  spe- 
cially described  in  the  declaration,  the  plaintiff  is  entitled  to  a  Terdict  for  nominal  daon- 
ages,  though  he  fail  to  prove  the  parti'*ular  injury  complained  o(  or  any  other  aetcod  io* 
jury.    Paatorius  v.  Fisher,  1  Rawle,  27.  \ 

(776)  {15  Mass.  Rep.  194.  Gilm.  227.}  A  declaration  in  trespass  for  entenng  tie 
plaintiff's  house,  taking  his  goods,  and  terrifying  and  falsely  imprisoning  his  wife,  wu 
held  good  after  Terdict,  and  that  the  injury  to  the  wife  should  be  taken  as  matter  of  H' 

'  graTatiott  only.     Heminway  9.  Saxton  and  others,  3  Mass.  Rep.  822.      {  And  see  Din" 
ifiett  et  al.  v.  Eskridge,  6  Munf.  308.  pi.  4.  } 

(777)  {  Nor  of  on  assault  and  battery  upon  himiHf,  Sampsoo  v.  Coy»  15  Mass.  Rep. 
493.  ( 

(778)  {  Treat  0.  Barber,  7  Conn.  Rep.  275.  { 

(779)  I  Butler  V.  Kent,  19  Johns.  Rep.  223. } 

(780)  See  Butler  v.  Kent,  19  Johns.  Kep.  223. 

(781)  Vide  Neal  v.  Lewis,  2  Bay,  906. 

t  See  American  Editor *8  Prelaee* 
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yezadously  inserted  (ti),  the  Court  would,  on  application,  refer  it  to  the  master  it.  its 
for  examination,  and  to  strike  out  the  redundant  counts,  and  in  gross  cases  '^^]^^^ 
direct  the  costs  to  he  paid  by  the  attorney  (v) ;  but  under  the  restriction  of  6U1I7.  Of 
avoiding  as  much  as  possible  any  unnecessary  increase  of  the  costs,  it  was  '^^^'^ 
advisable,  when  the  case  would  admit,  to  btate  in  various  counts  the  facts  in 
different  ways,  corresponding  with  the  evidence  which  might  probably  be  ad- 
duced, and  such  counts  were  in  general  progressively  more  brief  and  concise ; 
and  this  was  particularly  necessary  in  special  assumpsits,  where  there  was  a 
doubt  either  as  to  the  consideration  or  of  the  terms  of  the  contract  or  its  legal 
effect,  or  the  mode  in  which  the  plaintiff  had  performed  his  part,  or  the  defendant 
had  violated  his  {x).  Thus,  in  a  special  action  of  (usumpsit  for  a  breach  of 
promise  of  marriage,  if  the  defendant  promised  to  marry  upon  a  particular  day, 
the  first  count  was  framed  accordingly,  but  for  fear  the  plaintiff  should  not  be 
able  to  prove  such  particular  promise,  it  was  usual  when  the  evidence  would 
probably  support  the  allegation  to  add. a  count  to  marry  on  request,  another 
to  marry  in  a  reasonable  time,  and  another  to  marry  generally  (y).  So  in  de- 
clariDg  on  a  contract  to  deliver  goods,  if  the  stipulation  was  to  deliver  within 
a  specified  time  and  at  a  particular  place,  the  first  count  was  adapted  to  such 
&cts,  and  the  second  to  deliver  on  request  or  generally,  and  a  third  within  a 
reasonable  time  {z) ;  and  it  was  frequently  advisable  to  declare  in  different 
counts,  the  one  on  an  executory,  the  other  on  an  executed  consideration,  the 
first  to  admit  of  evidence  of  the  defendant's  stipulation  at  the  time  of  entering 
into  the  contract,  the  other  of  subsequent  admissions  or  promises.  And  we 
have  seen  that  in  an  action  at  the  suit  of  an  executor  or  administrator,  it  is 
frequently  necessary  to  add  a  set  of  counts  on  promises  to  the  plaintiff  in  hie 
representative  capacity,  in  order  to  admit  of  evidence  of  a  promise  or  acknowl- 
edgment to  the  plaintiff,  to  take  the  case  out  of  the  statute  of  limitations  (a). 
It  was  usual  also  to  add  such  common  counts  as  were  applicable  to  any 
part  of  the  plaintiff's  case  (6),  and  after  the  indebiiattu  count  for  work  and 
labor,  or  goods  sold,  &c.  it  was  usual  to  add  a  quantum  meruit  or  vdlehani 
Goont  (r),  though  the  latter  we  have  seen  had  of  late  been  considered  unne- 
cessary (d). 

Also  in  debt  on  simple  contracts,  legal  liabilities,  and  penal  statutes,  it  was 
firequently  advisable  to  vary  the  statement  of  the  cause  of  action  in  different 
counts.  But  in  debt  on  specialties  and  records,  and  in  covenant^  as  the  instru- 
ment declared  upon  could  not,  if  due  care  were  taken,  vary  from  the  statement 
in  the  declaration,  one  count  would  in  general  suffice.  In  an  action  upon  a 
deed,  of  which  a  profert,  or  an  excuse  for  it,  might  be  necessary,  if  it  were 
donbtfiil  whether  the  deed  could  be  produced,  or  whether  it  were  in  the  pos- 
session of  the  defendant,  or  be  lost  or  destroyed,  it  was  proper  to  declare  in 
one  count,  stating  the  profert ;  in  another  count,  stating  the  deed  to  be  in 

(k)  a  Smith,  113.  (z)  Id,  164,  165. 

(v)  1  New  Rep.  889 ;    Rep.  T.  Hardw.  (a)  JSnU^  392.    See  the  form,  poMt,  vol. 

1S9 ;  see  the  former  practice  as  to  striking  ii. ;   and  see  fally  the  form  in  Foxwist  v. 

•vl  tuperjiwms  cotmlt,  Tidd,  9Lh  edit.  616  ;  Tremaine,  2  Saund.  S07,  808. 

and  3  Chitty's  Gen.  Prac  638 ;   see  1  D.  8l  (b)  JinU,  372  to  392. 

R.  171,  508 ;  1  ChiU  R.  709 ;  8  Bing.  418.  )e)  3  Bla.  Com.  895. 

SSee  Stepbeo,  Sd  ed.  315.  (d)  JSnte,  376|  8  Saund.  188  a« 
P9$t,  VOL  ii. ;  1  M.  It  P.  839. 
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lY.  tTfl  the  possessioD  of  the  defendant ;  and  in  a  third  that  it  was  lost,  &c«  {$) ;  so 
r^RTs^  e.  ^^^  Q^  ^-^1^  ^^  being  restricted  to  inakiog  a  profert  without  being  able  to 
Stbly.  CX*  give  oyer,  *or  of  alleging  an  excuse  which  could  not  be  established*  might 
••^"^^       be  avoided. 

In  declarations  for  tartst  several  counts  for  the  same  cause  of  aciion  were 
also  frequently  advisable,  particularly  in  actions  for  tcot*(2«  which  are  usually 
stated  in  different  ways,  and  sometimes  with  different  iMHundoeSf  so  as  to 
meet  the  probable  evidence  (/).  In  trespass,  if  there  had  been  two  or  more 
assaults,  it  was  proper  to  insert  as  many  counts  as  there  were  assaults,  in  or- 
der to  avoid  the  necessity  for  a  new  assignment  (g-)  ;  and  if  there  were  only 
one  count,  and  the  plaintiff  failed  in  proving  one  battery,  he  could  not  afler 
attempting  to  do  00  give  in  evidence  another  assault,  as  be  might  do  if  there 
had  been  two  counts  {h).  So  in  trespass  ^iiare  claumtm  fr^giij  if  there 
ha,ve  been  any  asportation  of  personal  property,  it  was  usual  to  insert  two 
counts^  in  the  first  charging  an  injury  to  (he  land  and  taking  the  goods  there, 
which  is  in  its  nature  local  and  must  be  proved  as  laid ;  and  in  the  secoad 
declaring  merely  for  the  asportation  of  the  goods,  which  is  transitory,  and 
may  be  supported  though  the  taking  be  proved  elsewhere  (f)(782).  And  where 
thera  had  been  an  asporiiMlion  if  personal  property*  (which  in  the  case  of 
roots*  earth,  or  other  matter  affixed  to  the  frtekM^  must  be  an  actual  carrying 
away  from  the  land  where  the  same  was  dug,  &c.  and  not  a  mere  conveyance 
of  it  to  another  part  of  the  premises  where  the  same  was  dug)(ib),  it  was  ex- 
pedient  to  insert  the  common  asportavit  count  (/)•  If,  however,  a  declaration 
in  trespass  contained  two  counts,  and  the  defendant  pleaded  not  guilty  to  the 
first,  and  suffered  judgment  by  default  as  to  the  other,  and  on  the  trial  the 
plaintiff  only  proved  one  act  of  trespass,  to  which  the  second  count  was  appli- 
cable, he  was  not  entitled  to  a  verdict  on  the  first  (m).  So  iC  a  declaratioB 
contained  two  counts  in  fact  on  the  same  bond  or  instrument,  asd  the  defend* 
ant  pleaded  a  plea  applicable  to  both  the  counts,  and  also  a  special  plea  whieh 
was  an  answer  to  the  first  count  only,  and  such  special  plea  was  substantiated, 
then  the  plaintiff  could  not  at  the  trial  abandon  the  first  count  and  proceed  on 
the  second,  so  as  to  avoid  the  effect  of  the  special  plea  (n)(78d). 
[  *448  ]  «in  the  adoption  of  several  counts  care  must  be  taken  that  there  be  no  mit- 
joinder  (o).  The  jury  may  indeed  assess  entire  or  distinct  danaages  on  each 
of  the  counts  (784)  when  separate  injuries  have  been  proved  (/))•     If  didinct 

(c)  4  East,  585 ;    1  Esp.  Rep.  337  ;  post,  (k)  Hultock,  76. 

vol.  it.  (0  Hullock,  74  to  84  ;   and  see  7  East, 

(J\  Post,  Tol  ii.  i   in  RepleTin,  see  Vin.  325 ;  and  pojl,  vol.  iu  as  to  eosts. 

Ab.  Declaration,  a.  (m)  7  T.  R.  727. 

(g)  I  Saund.  299,  n.  6;  1  T.  R.  479;  (n)  And  see  ante,  379,  373. 

jHMll,  vol.  n.  (0)  As  to   misjoinder,  see  tmte,  228  le 

{h)  1  Campb.  473.  236  ;  1  Nev.  &  Mao.  321. 

(t)  Per  Buller,  J^  1  T.  R.  479  ;   and  see  ( j»)  Id. 
7  East,  325. 

<782)  {  Where  in  trespass  for  breaking  the  plaintiff's  dose,  and  taking  away  his  chat- 
tels, the  declaration  does  not  contain  a  count  for  only  taking  the  chattels,  the  plaintiff 
cannot  recover  for  taking  them,  unless  he  proves  a  breach  of  the  close*  Roppa  v.  Bar* 
ker,  4  Pick.  Rep.  239,  } 

(783)  Driggs  e.  Rockwell,  11  Wend.  R.  506. 

(784)  Vide  Bornham  «.  Webster,  5  Mats.  Rep.  269.  And  the  plaiAtiiT  UMy  enter  a 
nmt  pr99eqvi  as  to  the  insufficient  count.  Livingston  v,  Exeoators  of  Livingfltoo,  3  Johns. 
Rep.  189* 
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damtgea  be  assessed,  judgment  maj  be  given  upon  either  of  tbe  counts ;  but    >▼•  m 
if  Ike  juYy  find  enHre  damages  on  ail  the  counts,  tlie  judgment  must  be  entire,    ^**''    ^ 
in  which  case  if  one  of  the  counts  be  insufficient  judgment  will  be  arrested,  9tkly.  Of 
or  a  writ  of  error  be  sustainable  (9) (785),  and  the  judgment  will  be  arrested  ^qi,, 
in  toto^  and  no  venire  de  novo  awarded  (r)(786)«     In  case,  therefore,  if  there         ^' 
be  an  insufficient  count,  if  the  mistake  be  discovered  before  verdict,  it  is  ex- 
pedient to  strike  it  out  by  leave  of  the  judge,  or  to  enter  a  nolle  prowgut  as  to 
such  count ;  or  at  the  trial  to  take  a  verdict  only  on  the  sufficient  counts,  cau- 
Ciouslj  avoiding  to  give  evidence  in  support  of  the  bad  count     However, 
where  a  genera]  verdict  has  been  taken  and  evidence  given  only  on  the  good 
couiits,  the  Court  will  permit  the  verdict  to  be  amended  by  the  judge's  notes, 
&c.  (787) ;  and  if  it  appear  by  the  judge's  notes  that  the  jury  calculated  the 
damages  on  evidence  applicable  to  the  good  count  only,  the  judge  will  amend 
the  postea  by  directing  that  the  verdict  be  entered  on  those  counts,  though  evi- 
dence was  given  applicable  to  the  bad  count  also  («).     And  where  judgment 
has  been  given  on  demurrer  or  by  nil  dicet  in  favor  of  the  plaintifi^  he  nay, 
after  entering  judgment  for  himself  upon  the  whole  declaration,  upon  dis^ 
corering  any  error  in  one  of  the  counts,  waive  his  judgment  on  diat  count  and 
enter  it  for  the  defendant  (/)  (788).     A  nolle  prosequi  as  to  one  count  does  not 
preclude  the  plaintiff  from  proceeding  at  the  trial  upon  another  count,  which, 
although  apparently  for  a  different  cause  of  action,  is  in  reality  founded  on 
the  demand  which  might  have  been  recovered  upon  the  count  which  the  plain- 
abandoned  (ti). 


The  co9i$  also  were  always  to  be  considered  in  adding  several  counts.  Costs  of 
Before  the  late  rules  the  law  was  thus, — where  the  plaintiff  obtained  a  verdict  ^^hu  Cm\ 
only  upon  one  of  several  counts  or  issues,  whether  in  the   King's  Bench  or 
Common  Pleas,  he  was  only  entitled  to  the  costs  relating  to  the  trial  of  such 
issue ;  and  the  defendant  was  not  allowed  the  costs  of  the  counts  found  for 

iq)  Cowp.  976 ;  S  Wils.  185  ;  2  Saund.  Moore,  446, 452  a ;  Tidd,  9th  ed.  901,  7IS. 

171  b  i  DougL  722,  730{  3  M.  &  Sel.  1 10.  (0  2  B.  &  P.  49. 

(r)  Id.  ibid,  (w)  I  R.  &  M.  311. 

(»)  S  Saund.    171   b;    Dougl.  730;     10  (x)  See  Ttdd,  9th  ed.  917,  9>1. 

(785)  Vide  Backus  v.  Richardson,  5  Johns.  Rep.  476.  Cheetham  v.  Tilloison,  Id.  435, 
Bayard  v.  Malcom,  2  Johns.  Rep.  573.  ExVs  of  Van  Rensselaer  0.  ExVs  of  Plainer,  2 
JohBa.  Cas.  18,  21,  23.  Hopkias  v»  Beedie,  1  Caines^  Rep.  349.  Vaughan  v.  Harens,  8 
Johna.  Rep.  1 10.  Benson  9,  Swift,  2  Mass.  Rep.  53.  Contra  Neal  v,  Lewis,  2  Bay,  204, 
IfetlsoD  V.  Emerson,  2  Bay,  439.  Where  in  ;m  action  of  covenant,  several  breaches  were 
allai^ed,  and  a  diacharge  pleaded  as  to  part,  on  which  the  defendant  had  judgment  on  de- 
marrer,  and  issue  taken  aa  to  the  retidje,  and  a  general  verdict  for  the  plaintiff,  it  was  in- 
tended that  the  verdict  was  for  such  breaches  only  as  were  QOt  covered  by  the  special  plea. 
Eaatman  «.  Chapman,  I  Day,  30. 

<786)  {  See  Gordon  r.  Kennedy,  2  Binn.  287.  }  But  in  Hopkins  v.  Bcedle,  1  Cain«s' 
Rep.  S47,  where  judgment  was  arrested  on  account  of  entire  damages  having  been  given* 
•ome  of  the  counia  in  tha  declaration  being  bad,  the  court  said  that  the  plaintiff,  on  appli- 
cation, might  have  been  entitled  to  a  centre  de  novOf  on  payment  of  costs.  And  in  another 
«aae,  Lyie  v.  Clayson,  1  Caines'  Rep.  581,  where  judgment  went  by  default,  the  court 
held  that  the  plaintiff  was  entitled  to  a  writ  of  inquiry  de  novo  on  payment  of  costs.  Ei 
wide  Livingston  v.  Rogers,  1  Caines'  Rep.  588. 

(787)  Ace  Union  Turnpike  Company  «.  Jenkins,  1  Caines*  Rep.  381.  Et  tide  Staf- 
foitl  o«  Qreen,  1  Johns.  Rep.  505.  Ex^rs  of  Van  Rensselaer  v.  Ez'rs  of  Platner,  2  Johns. 
CasL  17.    Roe  «.  Cratchfield,  1  Hen.  k,  Mun.  365. 

(788)  Contra  Backus  v.  Richardson,  5  Johns.  Rep.  476.  { Unlets  he  obtain  leave,  of 
the  eoort  to  do  so.    Ibid.  { 
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IT.  iTf  him,  though  upon  supposed  causes  of  action  different  from  thai  in  respect  of 
FA>Ti,  Ac  ^^^  ^Q  *plaintifr  recovered  {y) ;  and  the  same  rule  prevailed  where  a  de- 
6tUy.  Of  fendant  succeeded  on  a  demurrer  as  to  part  of  the  plaintiff's  demandv  and  the 
^^^^  plaintiff  had  obtained  a  verdict  as  to  the  residue,  in  which  case  no  costs  were 
allowed  to  the  defendant  in  respect  of  the  demurrer  (z) :  but  if  there  were 
two  distinct  causes  of  action  in  two  separate  'counts,  and  as  to  one  the  de- 
fendant suffered  judgment  by  default,  and  as  to  the  other  took  issue  and  ob- 
tained a  verdict,  he  was  entitled  to  judgmetit  for  his  costs  on  the  latter  count, 
notwithstanding  the  plaintiff  was  entitled  to  judgment  and  costs  on  the  first 
count  (a).  It  was  considered  that  where  the  plaintiff  in  different  counts  varied 
the  statement  of  the  same  cause  of  action  for  fear  of  a  variance  and  nonsuit 
on  the  trial,  and  succeeded  upon  one,  it  was  but  reasonable  that  he  should  not 
be  punished  with  the  payment  of  costs  in  respect  of  such  other  of  the  counts 
as  he  might  not  be  able  to  prove ;  but  that  where  he  unnecessarily  and  with- 
out foundation  proceeded  in  the  same  declaration  in  different  counts  for  distinct 
causes  of  action,  requiring  the  defendant  to  adduce  different  or  additional 
evidence  to  resist  them,  it  might  be  more  reasonable  to  allow  the  defendant  the 
costs  of  such  improper  counts^  and  of  the  evidence  which  the  defendant  ad- 
duced to  negative  them  (6) ;  but  according  to  the  practice  the  defendant  was 
not  in  either  case  entitled  to  costs  (c)  (789). 

■ 

The  ezisU      At  length  however  the  General  Rule,  Hil.  T.  2  W.  4,  r.  74,  ordered  *'  that 
DM  ^^%  ^^  costs  shall  be  allowed  on  taxation  to  a  plaintiff  upon  any  counts  or  issues 
W.4,c74,  upon  which  he  has  not  succeeded  ;  and  the   costs  of  all  issues  found  for  the 
as  to  costs  defendant  shall  be  deducted  from  the  plaintiff's  costs ; "   and  it  has  been  held 
InatM.        ^^^  ^®  general   issue  to  a  declaration    containing  many  counts  creates  as 
many  issues  within  the  meaning  of  this  rule,  and  the  defendant  is  now  entitled 
to  costs  upon  every  count  on  which  the  plaintiff  fails  (d),  and  tLe  rule  also  ap- 
plies to  each  separate  count  in  ejectment  (e) ;   and  it  has  been  h«ld  that  if  the 
plaintiff  do  not  prove  all  the  words  in  a  count  in  slander  the  defendant  is 
entitled  to  the  costs  of  the  pleadings  found  for  him  (/)•     The   decisions  and 
practical  operations  upon  this  rule  have   been  pointed  out  in  another  work,  to 
which  the  reader  is  referred  (g). 

1*450  1  *I>^  framing  a  second  or  subsequent  count  for  the  same  cause  of  action, 
orm  of  care  was  and  still  is  essential  to  avoid  any  unnecessary  repetition  of  the  same 
!!^(  matter ;  and  by  an  inducement  in  the  first  count,  applying  any  matter  to  the 
counts.       following  counts,  and  by  conferring  concisely  in  the   subsequent  counts  to 

« 

(y)  SB.  &  P.  334;  5  East,  86 1  ;  S  Marsh.  &  P.  335,  and  Lord  Kenyon's  in  6  T.  R. 

SOl ;  3  M.  &.  Sel.  323  ;    16  East,  129.    In  601. 

Tidd,  4th  edit.  874,  n.  8,  and  5  East,  263,  (c)  S  B.  &  P.  335  ;    5  East,  261 ;  Tidd, 

the  practice  of  the  Common  Pleas  is  stated  971,  972 ;  Hopkins  v.  Barnes,  2  Price,  136; 

otherwise,  but  the  case  in  2  B.  &  P.  334,  and  see  Jervis's  Rules,  Hil.  T.  2  W.  4,  r. 

appears  to  hare  escaped  observation ;  and  74,  note  (x), 

ide  Tidd,  9lh  ed.  974,  975.  (d)  Cox  v.  Thomson,  2  Crom.  &  Jer.  498. 

(x)  5  East,  261  ;  Tidd,  9th  ed.  972.  (e)  Doe  «.  Webber,  1  Har.  Repi  10. 

(a)  3  T.  R.  664 ;  6  Id.  602,  603.  (/)  Prudhomme  ».  Eraser,  1  Har.  Rep.  5. 

{b)  See  Lord  Eldon's  obserrations  in  2  B.  (g)  3  Chitty's  Geo.  Prac  476  to  479. 

(789)  If  jud^ent  is  arrested  for  one  bad  count,  the  defendant  is  entitled  to  his  fuU 
costs  on  all  the  issues,  as  the  party  prerailing.    Gibson  v.  Waterhouse,  5  Greenl.  19. 
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Mch  indttcementf  much  unnecessary  prdixity  may  be  avoided ;    and  tbis  is     it.  m 
usual  in  actions  for  words,  and  proper  to  be  attended  to  in  all  cases  (k).    But  ^^^'^  *^ 
unless  tbe  second  count  expressly  refers  to  the  first  no  defect  therein  will  be  Sthly.  Of 
aided  by  the  preceding  count ;    for  though  both  counts  are  in  the  same  decla-  ^^^'^ 
ration,  yet  they  are  for  all  purposes  as  distinct  as  if  they  were  in  separate 
declarations ;    and  consequently  they  must  independently  contain  ail  necessa- 
ry allegations,  or  the  latter  count  roust  expressly  refer  to  the  former  (tl(790). 
The  commencement  of  a  second  count,    **  And  whereas  also,"  &c.  is  suffi- 
ciently positive  {k).    In  order  to  avoid  any  objection  on  the  ground  of  du- 
plicity (/),  it  is  advisable  to  insert  in  the  second  count  for  the  same  cause  of 
action,  the  word  **  other"  goods,  &c.  (m),  or  in  ejectment  "  other"  messua- 
ges, &c«  (») ;   but  after  verdict  the  Court  will  not  intend  the  goods,  &c.  men- 
tioned in  the  second  count  to  be  the  same  as  those  in  the  first,  unless  it  be 
expressly  so  stated  (o). 

It  not  unfrequently  happens  that  the  defendant  attempts  to  defeat  the  ad-  Pleading 
vantage  to  be  derived  from  several  counts,  by  alleging  in  his  plea  thereto  that  *^  '^ff^ 
the  supposed  causes  of  action  therein  mentioned  are  one  and  the  same  cause  same  cauM 
of  action,  and  then  showing  matter  which  is  only  an  answer  to  one  cause  of  ^^  (Action. 
action ;  as  in  the  instance  of  two  counts  for  two  assaults,  the  plea  oflen  has 
been,  **  that  the  assaults  in  the  different  counts  are  but  one  and  the  same ;" 
and  then  son  a$$andl  demesne  to  the  whole  has  been  pleaded  (jp).     This  mode 
of  pleading  is  bad  on  demurrer  {q)  ;    but  if  the  plaintiff  reply  to  the  plea  in- 
stead of  demurring,  he  admits  the  allegation  that  there  is  but  one  cause  of 
action,  and  is  restricted  thereto  at  the  trial  (r).     The  plaintiff  should  there- 
fore in  such  case  demur,  if  it  be  material  to  him  to  rely  upon  each  separate 
count,  and  *not  to  be  limited  to  proof  of  one  cause  of  action :    or  if  there  be    r  «45X  1 
two  distinct  causes  of  action,  ho  might,  it  should  seem,  traverse  and  take  is- 
sue upon  the  allegation  that  the  torts  are  one  and  tbe  same. 

The  common  law  right  to  introduce  several  counts  into  the  same  declara-  The  rule. 

Hit.  T.  4 

(&)  See  the  observations  of  Lawrence,  distinct  causes  of  action,  and  not  to  refer  to  T^2  1*  '^* 

J^  East,  506,  and  S  Hen.  Bla.   131,  13?  ;  the  same  matter.     This  is  evidently  render-  fvJ*'^** 

tWils.  114,  115;   Cro.  EHz.  240;    2  Bla.  ed  necessary  by  the  rule  against  duplicity,  **^*'*J.' 

Rep.   1038  ;    and  precedents.  Crown.  Circ.  (see  ante,  259,)  which,  though  etaded  as  to  '^^'* 

Comp.  9th  edit  (1820);   po$tf  vol.  ii.     In  the  declaration  by  the  use  of  several  counts  ^^^P^^^^^l 

a  second  count,  on  a  deed  or  agreement,  it  in  the  manner  here  described,  is  not  to  be  ^^^"'^'^ 

is  noi  anusoal  to  eommence  the  count  by  direeUynolated.  toerson. 

alleging  that   *'  the  deed  or  agreement  in        (t)  Bac.  Ab.  Pleas  and  Pleading,  B.  1. 
the  first  count  mentioned,  having  been  made        (k)  Post,  vol.  ii. 
mm  therein  mentioned,"  &c    But  it  would        (/)  See  ante,  259|  860. 
Mem  to  be  more  correct  to  aver,  that  *'a        (m)  2  Ld.  Rnym.  842;    7  Mod.  148,  8. 

oariain  othtt  deed  or  agreement  was  made  C. ;    Com.  Dig.  I'leader,  C.  S3 ;    std  9ide 

iMfiween  the  parties  eontainine  the  like  terms  Salk.  213 ;  see  supra^  n.  (k), 
and  Stipulations  as  were  and  are  contained        (n)  2  Stra.  908. 

ia  the  deed  set  forth  in  the  first  count:"        (o)  Salk.  213;    Bac  Ah.  Pleas,  B.   1; 

Ibr,  as  observed  by  Mr.  Serjeant  Stephen,  Vin.  Ab.  Declaration. 
(Sd  ed.  318,  319,)  whether  the  subjects  of       (p)  See  post,  vol.  iii. 
aereral  counts  be  rtaUy  distinct  or  identical,        (q)  See  Index,  *'  Q,ua  sunt  eadsm.^ 
they  mast  always  purpcrt  to  be  founded  on        (r)  1  R.  &  M.  118. 


(790)  Where  there  is  a  special  demurrer  to  the  whole  declaration,  a  count  which  is  bad 
cannoi  be  inferred  to,  for  the  purpose  of  helping  out  another  count.  Nelson  v.  Swas,  13 
Johns.  Rep.  483. 
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IT.  ITS    tioDt  in  fact,  ibr  the  mum  MAject-maUir  of  complainU  mmI  varying  from  die 

^^'^^    ^'  firiBt  count  oolj  in  wiaienunt^  devcWpfton,  or  cireum$iimce$j  hating  been  vex- 

6thly.  Of  atioaaiy  abused,  and  the  neeegsity  for  permitting  such  variations  having  been 

countt.       removed  by  the  8  t  4  W.  4,  c.  42,t  s.  23,  giving  the  judge  power  to  amend 

pending  the  trial   of  an  action   in  almost  every  case  of  variance^  not  preju* 

dicing  the  opponent  on  the  trial  of  the  merita^  the  Rng.  Gen.  Hil.  Term,  4 

W.  4,  reg.  5,t  aAer  reciting  that  consequence,  then  limits  the  use  of  several 

counts. 

Several  Reg.  6  orders,  that  swtral  eoUfUa  shall   not  be   allowed,  unless  a  cKiftncI 

counts  and  jti6;ecl-nuif/er  of  complaint  ia  intended  to  be  eatabliahed  in  reject  of  each ; 

allowed,     nor  shall  aeworal  pleas,  or  avowries,  or  cognizances  be  allowed,  unless  adiV 

tinct  growul  of  anawer  or  defence  is  intended  to  be  established  in  respect  of 

each. 

Instances        Therefore   counts  founded  on  one  and  the  same  principal  matter  of  com- 

in  declara*  p]g^„(^  ^u^  varied  in  statement,  description,  or  circumstances  only,  are  not  be 

HODS. 

allowed. 

Contract        Ex,  gr.  Counts  founded  upon  the  same  contract,  described  in  one  wa  a 

with  con-  eootract  without  a  condition,  and  in  another  as  a  contract  with  a  condition, 
are  not  to  be  allowed  ;  for  they  are  founded  on  the  same  subject-matter  of 
complaint,  and  are  only  variations  in  the  statement  of  one  and  the  same  con- 
tract. 

Non-de-         go,  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  exchange  in 

b?li  m  pay-  peym^nt,  according  to  the  contract  of  sale,  for  goods  sold  and  delivered, 

ntent.  and  for  the  price  of  the  same  goods  to  be  paid  in  money,  are  not  to  be  iU« 
lowed. 

Not  ac-         So,  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  price  of 

^d^"^  .    ^^  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed. 

ing  for  But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  for  the  consid- 

S^**        oration  of  the  bill  or  note  in  goods,  money,  or  otherwise,  n  re  to  be  considered 

Bills  and  ^  founded  on  distinct  subject-matters  of  complaint ;  for  I  he  debt  and  the  se- 
curity are  di^rent  contracts,  and  such  counts  are  to  be  aLowed. 

Policies.         Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 

premium.  But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had  and  re- 
ceived, to  recover  back  the  premium  upon  a  contract  implied  by  law,  are  to  be 
allowed. 

Charter-         Two  counts  on  the  same  charter-party  are  not  to  be  allowed. 

parties.  ^^^  ^  count  for  freight  upon  a  charter-party,  and  for  freight  pro  ratA  itineria^ 

Freightpre  ^p^jj  ^  contract  implied  by  law,  are  to  be  allowed. 

.  Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land  for 

and  use      the  same  time,  are  not  to  be  allowed. 

and  oceu-      Jq  actions  of  tort  for  misfeasance,  several  counts  for  the  same  injury,  vary- 

^.     '       ing  the  description  of  it,  are  not  to  be  allowed. 

^g^J^'  In  the  like  actions  for  nonfeasance,  several  counts  founded  on  varied  state- 

Nonfea-      ments  of  the  same  duty  are  not  to  be  allowed. 

sance.  Several  counts  in  trespass  for  acts  committed  at  the  same  time  and  place. 

Trespass.   ^^  not  to  be  allowed. 

indthUatua     Wbefo  several  debts  are  alleged  in  indebitaiua  aaaumpait  to  be  due  in 

oiiumpaU.  '^  f  See  American  Editor's  Preface.  ^ 
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apect  of  seyetal  matters,  ex.  gr*^  for  wages,  work  and  labor  as  a  hired  serrant,     ■▼•  its 
work  ofici  labor  generally,  goods  sold  and  delivered,  goods  bargained  and  sold,  '^*^*     ^ 
reoney  lent,  money  paid,  money  had  and  received,  and  the  like,  the  statement  Gthljr.  Of 
of  each  debt  is  to  be  considered  as  amounting  to  a  several  count  within  the  ^t*^ 
nfteaniog  of  the  rule  which  forbids  the  use  of  several  counts,  though  one  pro- 
mise to  pay  only  is  alleged  in  consideration  of  all  the  debts. 

Provided  that  a  count  for  money  due  on  an  account  stated  may  be  joined  ^^^'^^ 
with  any  other  count  for  a  money  demand,  though  it  may  not  be  intended  to 
establish  a  distinct  subjecUmatter  of  complaint  in  respect  of  each  of  such 
counts* 

The  rule  which  forbids  the  use  of  several  counts  is  not  to  be  considered  as  Seyeral 
precluding  the  plaintiff  from  alleging  mare  breachu  than  one  of  the  same  con«  ^>^^ch«^ 
tract  in  (he  same  count 

Pleasv  avowries,  and  cognizances,  founded  on  one  and  the  same  principal  Instances 
matter,  but  varied  in  statement,  description,  or  circumstances  only,  (and  pleas  ^„/^^^. 
in  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowed.     The  rule  then  riea,  &c. 
contains  directions  as  to  pleas  of  payment ;  accord  and  satisftetion,  release  ; 
liability  of  third  party ;  agreement  to  forbear  in  consideration  of  liability  of 
third  party ;  Ub,  (en.,  easement,  right  of  way,  right  of  common,  common  of 
turbary,  and  estovers  ;  distress  for  rent,  and  damage  fea$ani^  and  avowries 
for  distress  for  rent. 

Tbe  rule  then  declares  that  the  examples  in  this  and  other  places  specified  xho  cases 

are  given  as  instances  only  of  the  application  of  the  rules  to  which  diey  relate  ;  >hoTe 

bnt  the  principles  contained  in  the  rules  are  not  to  be  considered  as  restricted  as  in- 

bj  the  examples  specified.  suncea 

^  only. 

Where  more  than  one  count,  plea,  avowry,  or  cognizance,  shall  have  been  Departure 
used  in  apparent  violation  of  the  preceding  rule,  the  opposite  party  shall  be  at  ^'^.^  ^^'^ 
liberty  to  apply  to  a  jvdge  («),  suggesting  that  two  or  more  of  the  counts,  taken  ad^ 
pleasv  avowries,  or  cognizances  are  founded  on  the  same  subject-matter  of  com-  Tantageof, 
plaint  or  ground  of  answer  or  defence,  for  an  order  that  all  the  counts,  pleas, 
aYOwries,  or  recognizances,  introduced  in  violation  of  the  rule,  be  struck  out  at 
the  cost  of  the  party  pleading  ;  whereupon  the  judge  shall  order  accordingly, 
unless  he  shaU  be  satisfied,  upon  cause  shown,  that  some  distinct  subjeet^mMer 
of  complaint  is  bona  fide  intended  to  be  established  in  respect  of  each  of  such 
counts,  or  some  distinct  ground  of  answer  or  defence  in  respect  of  each  of 
soeii  pleas,  avowries,  or  cognizances,  in  which  case  he  shall  indorse  upon  the 
syflsmons,  or  state  in  his  order,  as  the  case^nay  be,  that  he  is  so  satisfied  ; 
and  shall  also  specify  the  counts,  pleas,  avowries,  or  cognizances  mentioned 
m  such  application,  which  shall  be  allowed. 

*  Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry  or  cogni<*  Costs  of 
zance  upon  the  record,  and  the  party  pleading  fails  to  establbh  a  distinct  sub-  <^^"^^"<1 
ject-matter  of  complaint  in  respect  of  each  count,  or  some  distinct  ground  of 

(s)  SenMi,  that  aceording  to  Temple  v.  bers,  and  it  is  doubtAil  whether  there  can 
Melton,  Hil.  T.  1896,  C.  P.  the  application  be  an  appeal  to  the  Court ;  and  see  9  Chll? 
must  in  first  instance  be  f  o  a  Judge  at  Cham-    ty's  Gen.  Prac.  35,  n.  (u). 
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nr-  m  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cogoisaoce,  a  Terdict 
'^^I!L  ^'  ^^^  judgment  shall  pass  against  him  upon  each  count,  plea,  avowry,  or  cogni- 
ethly.  Of  zance,  which  he  shall  have  so  failed  to  estahlish,  and  he  shall  be  liable  to  the 
Monu!  other  party  for  all  the  costs  occasioned  by  such  count,  plea,  avowry,  or  cogni- 
zance, including  those  of  the  evidence  as  well  as  those  of  the  pleadings ;  and 
further,  in  all  cases  in  which  an  application  to  a  judge  has  been  made  under 
the  preceding  rule,  and  any  count,  plea,  avowry,  or  cognizance,  allowed  as 
aforesaid,  upon  the  ground  that  some  distinct  subject-matter  of  complaint  was 
bona  fide  intended  to  be  estabhshed  at  the  trial  in  respect  of  each  count,  or 
some  distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or 
cognizance  so  allowed,  if  the  Court  or  judge,  before  whom  the  trial  is  had* 
shall  be  of  opinion  that  no  such  distinct  subject-matter  of  complaint  was  6ofUi 
fide  intended  to  be  established  in  respect  of  each  count  so  allowed,  or  no 
such  distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowiy  on 
cognizance  so  allowed,  and  shall  so  certify  before  final  judgment,  such  party 
so  pleading  shall  not  recover  any  cost  upon  the  issue  or  issues  upon  which  As 
9ucettd»i  arising  out  of  any  count,  plea,  avowry,  or  cognizance  with  respect 
to  which  the  judge  shall  so  certify." 
^^^'!f  "^^  meaning  of  the  terms  of  the  rule,  "  unless  a  distinct  suijeeUmaUer  oj 
dsiona  up-  complaint  is  intended  to  be  established  in  respect  of  each,"  is  in  some  measure 
on  these  explained  by  the  inBtancet  stated  in  the  rule,  and  by  the  instances  given  of 
several  pleas  to  be  permitted  or  rejected.  But  we  have  seen  it  is  still  rather 
uncertain  when  a  second  varying  count  may  be  permitted,  and  the  cases  are 
contradictory  {t)*  \)l  seems  that  in  an  action  on  the  case  for  an  injury  to  a 
water-course  there  may  be  two  counts,  one  claiming  it  in  right  of  an  ancient 
building,  and  another  in  right  of  a  close  (u),  and  that  in, an  action  against  the 
sheriff  there  may  be  a  count  for  an  arrest  and  escape,  and  another  for  not  ar- 
resting the  third  person  when  there  was  an  opportunity  (v) ;  and  in  a  declara- 
tion for  treble  value  in  not  setting  out  tithes  there  may  be  a  second  count  for 
tithes  as  bargained  and  sold  (x) ;  and  in  a  declaration  for  double  rent  a  count 
for  use  and  occupation  may  be  added  (x) ;  but  in  one  -of  the  latest  cases 
Parke,  B.,  refused  to  allow  a  count  to  recover  four-pence  per  chaldron  for 
metage  on  all  coals  imported  into  the  port  of  Truro,  and  another  for  the  same 
sum  claimed  to  be  due  as  a  port  duty,  saying,  that  at  the  trial  of  such  a 
cause  of  action  he  should  certainly,  if  necessary,  amend  the  declaration  by  al- 
tering one  statement  to  the  other  to  meet  the  proof;  and  that  in  all  the  iAstan- 
ces  given  in  the  rules  in  which  two  counts  are  to  be  permitted  for  the  same 
cause  of  action,  though  grounded  on  the  same  cause,  they  were  not  framed 
so  as  to  claim  exactly  the  same  sum ;  tx.  gr*  on  a  bill  of  exchange,  and  on 
the  consideration  for  it,  a  count  on  a  charter-party  and  a  count  pro  ntU  t^oie- 

(0  See  3  Cbitty'8  Gen.  Prac  482,  483.  but  see  3  DowL  777,  differently  reported. 

(tt)  Per  Patteeon,  J.,  in  Fraukum  «.  Earl  See  also  Jenkins  «.  Trebar,  Legal  Examiner, 

Falmouth,  as  stated  in  Bosanquet's  Rules,  263 ;  and  Thomas  v.  Whitbread,  M.  306, 

14 ;    1  Harr.  &  Wol.  1 ;    4  l4ev.  &  Man.  306.    See  cases  and  observations,  3  Cliitty*s 

330 ;  6  Car.  h.  P.  529.                                  *  Gen.  Prac.  481  to  489 ;  and  praetiee  as  to 

(v)  Per  Patteson,  J.,  in  Guest  v.  ETerest,  striking  out  a  count,  id.  638. 

9  Legal   Observer,  75}   and  Bosanquet's  (y)  Jenkins  v.  Trebar,   HiL  T.   1836; 

Roles,  13,  in  note.  Legal  Examiner,  263,  305  to  307. 

(«)  Lawrence  v.  Steyens,  1  Gale,  164; 
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The  construction  of  this  rule  prohibiting  the  use  of  more  than  one  count  or    >>•  its 
plea  being  much  connected  with  the  practice  of  the  Courts  has  been  fully  con-  '^^^*<'» 
sidered  in  another  work  {x).     As  yet  the  admissibility  of  several  counts  seems  6thly.  Of 
to  be  unsettled,  and  upon  the  whole,  in  practice,  when,  after  full  consideration,  coums! 
it  appears   that  the  proposed  several  counts  are  essential  for  the  purpoise  of 
jusi  security  to  the  plaintiff*,  and  that  they  do  not  contravene  the  rule,  it  seems 
to  be  advisable  to  insert  such  counts  in  the  declaration,  and  explicitly  to  state 
the  reasons  for  so  doing  to  the  learned  judge  in  answer  to  any  application  to 
strike  out  all  but  one  ;  and  theni  in  case  that  judge  should  order  them  to  be 
erased,  to  submit  to  his  decision,  and  not  pertinaciously  retain  the  counts  oh* 
jected  to,  at  the  risk  of  losing  the  costs  under  the  seventh  rule ;  and  in  which 
case,  should  a  variance  appear  on  the  trial,  it  is  most  probable  the  judge  who 
will  try  the  cause,  on  proof  of  such  prior  proceedings  at  chambersi  will  per* 
mit  an  amendment. 

Afler  stating  the  tort  or  cause  of  action,  and,  when  necessary,  the  special  ^tbly*  The 
injury  or  damage  resulting  therefrom,  the  declaration  concludes,  ^  to  the  dam*  ^drni^ 
age  of  the  plaintiff  of  £ —  4*^."  (y  )•  utim,  4<. 

In  penal  actions  at  the  suit  of  a  common  informer,  as  the  plaintifiT's  right  to 
the  penalty  did  not  accrue  till  the  bringing  of  the  action,  and  he  cannot  have 
sustained  any  damage  by  a  previous  detention  of  the  penalty,  it  is  not  proper 
to  conclude  ad  damnum  {z) ;  but  the  mistake  may  be  amended  even  after  er* 
ror  brought  (a).  In  an  action  by  hueband  and  toife  for  a  battery,  &c.  of  the 
wife,  or  whenever  the  wife  is  properly  joined  in  the  action,  the  declaration 
should  conclude  ad  damnum  ipsorum{h);  and  when  the  plaintiff  sues  at  ex* 
ecutor^  administrator^  or  assignee  of  a  bankrupt,  it  is  usual  to  state  that  he 
was  injured  as  such  executor,  &c.  (791).  In  debt  the  object  of  the  action  be- 
ing to  recover  a  sum  of  money  eo  nomine,  and  in  detinue  the  main  object  o* 
the  action  being  the  recovery  of  the  goods  themselves,  the  damages  are  gen- 
erally nominal  (c).  But  in  assumpsit,  covenant,  case,  repletnn,  trespass,  and 
other  actions  really  for  the  recovery  of  damages,  the  sum  in  the  conclusion  of 
the  declaration  must  be  sufficient  to  cover  the  real  demand  (d) ;  for  in  general 
the  plaintiff  cannot  recover  greater  damages  than  he  has  declared  for,  and  laid 
in  the  conclusion  of  bis  declaration  (e) ;  and  after  a  verdict  taken  the  Court 
will  not  give  leave  to  increase  the  damages  laid  in  the  declaration,  and  take 
jadgment  for  the  enlarged  damages  (/).  But  if  the  plaintiff  will  waive  the 
verdict,  he  may  be  allowed  to  amend  his  declaration  by  increasing  the  danu 
ages,  and  will  be  let  in  to  a  new  ^trial  (g).  If  judgment  be  given  for  more  [  «45d  ] 
damages  than  those  laid  in  the  declaration,  it  is  error,  and  a  Court  of  error 

{x)  3  Chitty't  Oen.  Prac  475  to  489.  as  mere  surplusage. 

(y)  Cora.   big.  Pleader.  C.  84;    10  Co.        (6)  Com.  Dig.  Pleader,  C.  84;  li.  t  A. 

116  b,  117  a,  b.     As  to  this  conclusion  see  1  1  ;  1  Salk.  114*;  post,  vol.  ii. 
M.  &  Sel.  836.    When  damages  should  in        (c)  Ante,  189,  130. 
general  be  claimed,  ante^  428  6.     In  assump-        sjh  8  Lev.  57. 

■it,  «n*«,  371  ;    in  actions  ex  delicto,  ante,        U)  10  Co.  117  a,  b  ;  Vin.  Ab.  DamxgeSi 

488  h,  '  R  • ;  Com.  Pig.  Pleader,  C.  84 ;  4  M.  &  Sal. 

(s)  4Barr.  8081,8490;  I  Mitrsh.  180.  100. 

(a)  1  Marsh.  180 ;  guery,  if  the  claim  to        (/)  1  M.  flt  Sel.  675. 
4«fna^8  might  not  in  such  case  be  viewed        (g)  7  T.  R.  138. 


(791)  But  tbb  is  umaeeisary.    Mania  v.  Smith,  3  Binn.  \%  81. 
Tpi..  L  M 
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tr.  IT4     cannot  reduce  the  eutn  to  the  amount  stated  in  the  declaration  {h)»    But  the 
fABTs,  ke.  Q^^j^  1^  which  the  action  was  brought  will  allow  the  plaintiff  to  enter  a  remit- 
rthiy.  The  titur  of  the  surplus  damagest  and  thus  aid  the  error  (t)(792).     If,  tbereforef 
conclusion.  ^^^  verdict  be  for  more  than  the  damages  laid  in  the  declaration^  a  remittitur 
should  be  entered  as  to  the  surplus  before  judgment.     The  jury,  however^ 
may  give  a  verdict  for  as  much  as  is  declared  for,  and  also  give  coit$  «€pii- 
raielVf  which  costs  may  afterwards  be  increased   by  the  Court,  though  fluch 
damages   and  costs  might  together  exceed  the  damages  laid   in  the  declara- 
tion (ky     It  is  usual  in  practice  to  state  a  sum  sufficient  to  cover  the  real  d«- 
mand»  with  interest  up  to  the  time  of  final  judgments 

The  forms      In  point  oCform  the  usual  conclusion  of  a  declaration  in  t^e  King^i  Btnek 
of  conclu-  before  the  recent  rules  had  always  been/*  to  the  damage  of  the  plaintiff  of  £ — , 
and  therefore  he  brings  his  suit,  &c. ;"  or  in  a  qui  tarn  action  **  and  therefore 
as  well   for   oar  said   lord  the  king  (or   **  for  the  poor  of  the   said  parish  of 
— ,')  as  for  himself  in  this  behalf  he  brings  his  suit,  &c. ;"  but  in  the  latter 
case  the  general  conclusion,  **  and  therefore  be  brings  hia  suit,  &<;."  would 
suffice  (m).     In  the  Coimnon  Pleas  the  conclusion  was,  ^*  wherefore  the  said 
plaintiff  saith  that  he  is  injured,  and  hath  sustained  damage  to  the  value  (or 
*- amount')  of  £ —  and  therefore  he  brings   his  suit,  &c. ;"  and  in  the  £x- 
thequer^  &e  form  was,  ^To  the  damage  of  the  said  plaintiff  of  £ — ,  whereby 
he  is  the  less  able  to  satisfy  our  said  lord  the  king  the  debt  which  he  owes  his 
said  Majesty  at  his   Exchequer,  and  therefore  he  brings  his  suit,  &c."    The 
above  differences  in  the  form  of  concluding  in  each  Court  are  still  to  be  ob- 
served  in  declarations  in  actions  removed  from  an  inferior  Court,  but  in  alt 
personal  actions  commenced  in  either  of  the  superior  Courts,  the  Reg,    Gen. 
The  pre*-  Trin.  T.  1   W.  4,'j*   prescribes  the   following  form :  '*  To  ike  damage  of  Ike 
ent  ftrm.     piainfiff  of  £ — ,  and  thereupon  he  brings  suiU  ^c,"  (n)  but    which  it  is  ini- 
pKed  is  to  vary  when  at  the  suit  of  husband  and  wife,,  executors^  admioistat- 
lor^,  or  assignees  (o). 

By  the  above  word  suit  or  secia  (a  sequendo)^  was  anciently  understood  the 
witnesses  or  folloMers  of  the  plaintiff,  by  whom  he  proposed  to  prove  kis^ 
€ase»  for  in  ancient  times  the  law  would  not  put  the  defendant  to  the  trouble 
of  answering  the  charge  till  die  plaintiff  bad  professed  himself  ready  to  make 
£  *453  ]  out  his  case ;  but  the  actual  production  of  *^the  suit,  the  secta^  or  followersr 
has  long  been  antiquated,  though  the  form  of  it  still  continues  (p).  In  ac- 
tions against  aiiomies  and  other  officers  of  the  Court,  the  declaration  used  to 
eonclude  wide  petit  remtdium^  instead  of  bringing  suit  (9) ;  hut  an  inaccurate 

(h).  4  M.  &  Sel.  94  J   I  M.  &  Scl.  675  ;  5         (p)  Z  Bla.  Com.  »95 ;    Gilb.   C.  P.  48; 

East,  14r2  SU  plien  on  Pie.»d»ng,  2d  edi».  475.     Perlmpa 

0)  4  vr.  &  S*I.  94,  in  rhe  ppirii  of  conciseness  evinced  in  ihft 

•(k)  Vifi.  Ab   Dam;xg-is,  R    pl.  9,  10,   II  j     m<MicrR   rules,  ilie  conctuding  words,  **«rf 

10  Co.  1 17  u,  b«  thereupon  he  bringx  i«i7,"  might  have  bceo 

(m)    10  Mod.  253.  oiniitrd,.    Tliose  words  se*  m  equivalcnl  to 

(n)  S«'e  ihe  ni!e,  post,  vol.  ii.  »*ai'd  ihis  ihc  pluiniiffis  ready  to  verify.** 


{if)  vSee- forms,  post,  vol.  ii.  .(r/)  Gilb.  C.  T».  49. 


(79-i)  Vide  Burner  r.  Kor!wr'f;!u,  4  Jolu-.s.  Rej>.  i!5.  {  And  the  amendment  has  been 
permitted  afler  jud^m^nt,  and  nfier  writ  of  en  or  brongbi,  and  the  excess  of  the  judg- 
ment assigned  as  error.  Herberts.  Harden  {^erfr,  5  Halsi  Rep.  2tS.  See  the  £n;<i«A  and 
Jfthniettn  casw  chud  by  Gh.  Jtwffre  KitvtN«  — 

t  See  American  Lditot's  Prefitce. 
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eoncliiMQAin  that  caae  wm  no  cause  of  deniiirter  (r)  {  lM>wever«  in  one  4ase«     ''•  its 

cm  a  special  deiiittrrer«  tbe  Court«  for  the  sake  of  keeping  up  the  old  eatab-      L 

lished  form  of  **  pnys  relief  &c."  proposed  an  amendment  without  payment  of  7ihiy.  The 
costs  («).  When  the  actioo  was  by  bill  against  a  member  of  the  House  of  ^^^^  *>*'^^ 
CommoQSt  the  bill  concluded  with  a  prayer  of  process  lo  be  made  to  the 
plaintiflT,  according  to  the  statute,  &c.  but  now  in  all  cases  as  well  against  at- 
torn ies  as  privileged  persons  the  above-mentioned  common  couclusion  ^*  To 
the  damage  of  the  plaintiff  of  £ — ^  and  thereupon  he  brings  suiU  Kc."  is 
proper  and  sufficient  (/)• 

In  an  action  at  the  suit  of  an  executor  or  administrator,  immediately  afler  Sthly.Tha 
the  conclusion,  *'  to  the  damage,"  &.c.  and  before  the  pledges,  it  was  always 
the  course  to  make  a  profert  of  the  letters  testamentary  or  letters  of  admin- 
istratioa  (ii)(793) ;  but  in  scire  facias  the  profert  might  be  either  in  the  mid- 
dle or  at  the  end  of  the  declaration  (v) ;  and  in  an  action  on  a  note  indorsed 
to  the  plaintiff  by  an  administrator  no  profert  is  necessary,  bcH^ause  the  plain- 
tiff is  not  entitled  to  the  custody  of  the  letters  of  udministrati  u,  which  how- 
ever must  be  proved  on  the  trial  (z).  The  omission  of  the  profert  when  ne- 
cessary is  now  aided  unless  the  defendant  demur  specially  for  the  defect  (9). 


At  the  end  of  the  declaration  in  the  King's  Bench  by  bill,  it  was  usual  to  Plcdi^es 

now  10 

ouiiued- 


idd    the  plaintiff's   common  pledges  to  prosecute^  John   Doe  and   Richard  "®^  ^  °* 


Roe  (z)-  But  in  proceedings  by  original,  and  in  the  Common  Pleas,  pledges 
omitted  were  supposed  to  have  been  found  in  the  first  instance  before  the  de- 
fendant was  summoned,  and  therefore  they  were  not  to  be  stated  at  the  end 
of  the  declaration  unless  in  proceedings  against  attornies,  &c.  (a).  In  an 
action  at  the  suit  of  the  king,  the  queen,  or  an  infant,  pledges  were  not  at  any 
time  necessary  (6) ;  and  as  they  have  long  ceased  to  be  real  (c),  the  state- 
ment *of  them  had  long  been  considered  to  be  unnecessary,  and  the  omis-  [  *464  ] 
eion  could  not  be  taken  advantage  of  even  by  special  demurrer  (794),  be- 
cause cessante  ratione^  cessat  et  ipsa  lex  {d ) ;  and  the  recent  Reg.  Gen. 
Mich.  T.  3  W.  4,  reg.  15,  expressly  prohibits  the  addition  of  pledges  in  any 
declaratioh^in  a  personal  action. 


\ 


O  Andr.  247;  Baroes,  3.  (6)  8  Ca  61  ;  Cro,  Car.  161 ;  Co.  Lit. 

j)  Barnes,  167.  133  a;  Sir  W.  Jones,  177. 

(I)  Reg.  Gen.  Mich.  Term,  I  W.  4,  reg.  (c)  3  Bla.  Com.  295;    Co.  Lit.    161   a, 

15,  note  4  ;  Fortes.  330  ;    1  Cromp.  Intr.  48. 

(tt)  Bac.  Ab,  Eiecutor,  C;    Dou?l.  5,  in  {d)  3  T.  R.    167,   168;  Barnes.  163;  « 

notes.     As  to  the  statement  of  administra-  Hen.  Bla.  161;  Summary  on  Pleading,  43. 

lion,  see  1  Rich.  C.  P.  443.  And  yet  it  was  enacted  by  the  statute  4 

(«)  tJarth.  69.  Ann.  c.  16,  s.  I,  that  no  advantage  shall  be 

{x)  Willos,  560.  taken  of  the  omission  of  pledge^  unless  aS' 

iir)  4  &  5  Anne,  c.  16,  s.  1.  signed  specially  as  cause  of  demurrer,  thereby 

xj  3  Bla,  Com.  295 ;  Co.  Lit.  161  a,  n.  admitting  the  omission  to  be  then  an  exist- 

4;  Com.  Dig.  Pleader,  C.  16.  ing  objection :  and  since  that  statute  leave 

(a)  Summary  on  Pleading,  42 ;  Barnes,  has  been  given  to  amend,  see  1  Wils.  226 ; 

163.  2  Wils.  142;  Rep.  temp.  Hard.  315;  For^ 

tesc  330  ;  Barnes,  163;  Palm.  518. 

(793)  In  CsnnectiaU  it  is  not  common  to  ntake  profert  of  letters  testamentary.  Champ- 
Un  a.  Tilley  and  Tilley«  3  Day's  Rep.  305.  {  And  in  debt  by  an  administrator  upon  a 
Judgmeot  reeovered  by  him,  he  need  not  declare  as  administrator.  Talmadge  v.  Chapel, 
16  Mass.  Rep.  71.    Crawford  v.  Wbiiial,  1  Doug.  4,  n.  (I.)  } 

(794)  Aec  Baker  v.  Phillips,  4  Johns.  Rtp.  190. 
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IT.  iTi  In  eonsideriiig  the  Tarious  parts  of  a  declarationt  we  have  incidentafl/  no^ 
sARTs^  ticed  a  great  variety  of  iDstaoeeB,  in  which  a  defect  may  be  aided  or  become 
fithly.  The  nnimportanty  either  by  the  defendant's  omission  to  demur  specially  or  gen- 
p[<MJge8^'^  erally,  or  by  his  pleading  over  («),  or  by  virtue  of  the  statutes  of  jeofails^  or 
Defects  ^7  ^^^  effect  of  a  verdict  It Js  proposed  to  consider  these  rules  in  a  coo- 
when  aid-  nected  point  of  viewi  as  they  have  relevance  to  all  parts  of  pleading,  towards 
^'  the  end  of  this  volume,  and  therefore  no  further  notice  need  here  be  taken  of 

the  subject  (/)• 

(«)  See  an  iostance.  Darling  v,  Gurney,  2        (/)  See  Index,  ^  Defect*,^ 
Cr.  &  M.  S26. 
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*  *CHAPTER  V. 

Of  the  Claim  of  CofiuMmee,  Jlppearanee  and  Defence^  Oyer,  and  Imparkinc99 : 

Before  we  consider  the  differcntpleas  in  personal  actions,  it  may  be  proper 
in  this  chapter  to  examine  a  few  points  relating  to,  1st,  The  claim  r  of  Co- 
ntuance ;  2d\y,  Appearance  and  Defence  ;  Sdly,  Oyer  ;  and  4thl7,  Imparlances. 
The  first  has  long  \>een  a  proceeding  of  rare  occurrence.  The  second,  viz., 
the  statement  in  pleading  of  any  appearance  and  defence,  has  been  almost 
entirely  altered  by  the  Reg.  Gen.  Hil.  T.  4  W.  4  ;  and  the  fourth^  relating 
to  Imparlances,  has  as  respects  personal  actions  commenced  in  one  of  the  su- 
perior Courts  been  virtually  abolished  ;  but  still  it  is  advisable  for  students 
and  practitioners  to  take  a  concise  view  of  the  ancient  practice  respecting 
those  three  subjects.  As  regards  the  third,  Oyer  and  pleadings  thereupon, 
there  has  been  but  one  recent  alteration. — We  will  consider  each  in  the  above 
order. 


I.    CLAIM  OF  CONUSANCE. 

The  claim  of  Conusance,  or  Cognizance  of  a  suit  (a),  is  defined  to  be  an  i-  claim 
intervention  by  a  third  person,  demanding  judicature  in  the  cause  against  the  ^\^^c%' 
plaintiff,  who  has  chosen  to  commence  his  action  out  of  the  claimant's 
Court  (6).  It  is  in  form  a  question  of  jurisdiction  between  the  two  Courts  (c), 
and  not  between  the  plaintiff  and  defendant,  as  in  the  case  of  a  plea  to  the 
jarisdiction,  and  therefore  it  must  be  demanded  by  the  party  entitled  to  co- 
nusance, or  by  his  representative,  and  by  the  defendant  or  his  attorney  (d).  A 
plea  to  the  jurisdiction  must  be  pleaded  in  person,  but  a  claim  of  conusance 
may  be  made  by  attorney  (e).  Hence  the  consideration  of  this  claim  might  on 
first  view  appear  to  be  foreign  to  a  treatise  of  this  nature  ;  but  as  it  was 
frequently  made  at  the  instigation  of  the  defendant,  and  affects  the  pleadings, 
it  is  proper  to  be  concisely  inquired  into.  This  claim,  when  made  against 
the  jurisdiction  of  the  Courts  of  Westminster,  has  not  been  encouraged,  and 
^erefore  the  greatest  accuracy  roust  be  observed  in  the  time  and  manner  of 
making  it.  (/)•  It  may  be  considered  with  reference,  1st,  To  the  several 
sorts  of  inferior  jurisdiction  $  2dly,  To  the  actions  in  which  conusance  may 

(•)  As  to  eonusanee  in  general,  see  Gilb.  (6)  S  Wile.  409 ;   see  the  precedents  in 

C.  P.  19t,  Ate. ;  1  SelloD,  e.  vii. ;  Tidd,  9th  Rast.  EnU  128 ;  Willes,  233 ;  2  Wils.  410 ; 

•d.  631 ;  Vln.  Ab.  Conusance  ;    Com.  Dig.  II  East,  543 ;  18  Id,  12. 

Coarts,  P. ;    Bac  Ab.  Courts,  D.  3 ;   3  Bia.  («)  Fortesc  157 ;    5  Yin.  Ab.  588,  589, 

Com.  298.    As  it  is  stated  that  the  claim  of  S.  C. 

conusance  should  be  made  hefort  definee,  see  (<0  ^^t, ;  5  Yin.  Ab.  Conusance,  588,  593, 

3  Bla.  Com.  29^  I  have  considered  the  na-  596,  600 ;  12  Mod.  606.     . 

ture  of  such  claim  anterior  to  defence  and  (t)  2  Wils.  410 ;  5  Yin.  Ab.  599. 

imiMU'lanee,  oyer,  and  pleaa  to  the  jurisdic-  (/ )  See  the  reason,  2  Wils.  106,   109  j 

tioo  and  in  abatement.  Willes,  237,  238. 
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I.  CLAIM    be  claimed ;  Sdly,  To  the  time  and  manner  of  claiming  it ;  and  iikly^  To  (be 

OP  CONU-  ,.  ^, 

SAMCE.  proceedmgd  thereon. 
Ist.  What  ^'I'he  privilege  of  claiming  conusance  is  confined  to  Courts  of  record,  ex- 
Courts  cept  in  the  case  of  ancient  demesne  {g).  According  to  the  various  decisions 
may  c  aim  ^jqUq^j^^j  j^  Viner's  Abridgment  (h),  there  are  three  sorts  of  inf trior  jurisdic- 
tions. The  first  is  by  grant  tenere  placila^  ^hich  is  of  the  lowest  description, 
and  id  merely  a  concurrent  jurisdiction,  and  can  neither  be  claimed  nor  plead- 
ed, and  where  priority  of  suit  gives  one  court  the  preference  (t).  The  second 
is  by  grant  habere  cognilionem  placitorum  and  gives  a  general  coniisance  of 
pleasy  and  this  must  be  limited  as  to  place,  and  being  intended  for  the  ben- 
efit of  the  lord,  may  be  claimed  by  him,  though  it  cannot  be  pleaded  by  the 
defendant  to  the  jurisdiction.  The  third  is  by  grant  habere  cognilionem^  pla- 
cilorum^  with  exclusive  words,  as  where  the  king  grants  to  a  city  that  the  in- 
habitants shall  be  sued  within  the  city,  and  not  elsewhere.  This  may  follow 
the  person,  and  need  not  be  confined  to  any  place,  and  being  an  exempt  juris- 
diction may  be  cither  claimed  by  the  lord  or  pleaded  by  the  defendant  to  the 
jurisdiction;  but  even  in  the  latter  case  the  pioceedings  in  the  superior 
Courts  must  be  objected  to  in  the  first  instance  by  claim  of  conusance,  or  plea 
to  the  jurisdiction  (Ar).  Hence  it  is  a  genera]  rule  that  where  the  defendant 
is  at  liberty  to  plead  to  the  jurisdiction  of  the  Court,  the  lord  of  the  ft-aiicbise 
may  claim  conusance,  but  not  vice  versa  (/}.  Where  two  persons  claim  con- 
usance, it  is  to  be  granted  to  him  who  first  demanded  it,  and  the  right  of  the 
parties  claimitfg  conusance  must  be  tried  in  another  action  between  them  (m). 
The  principal  modem  instances  of  conusance  having  been  claimed  and  al- 
lowed, have  been  on  behalf  of  the  Universities  of  Oxford  and  Cambridge  (n). 
8d1y.  In  The  power  of  claiming  conusance  is  restricted  to  local  actions  (o)  ;  except 

tions.  where   the   defendant  is  a  member  of  the  University  of  Oxford   or  Cam- 

f  *467 1  hridge  (p).  It  is  also  confined  to  ^such  actions  as  were  in  esse  at  the  time  of 
the  grant  (9) ;  and  does  not  extend  to  those  created  since  by  act  of  parliament, 
except  where  a  common  law  action  is  given  against  a  person  by  another  name 
as  debt  against  an  administrator  (r).  Neither  will  this  privilege  be  allowed 
where  the  Court  claiming  conusance  cannot  give  remedy  («),  and  when  there 
would  consequently  be  a  failure  of  justice  (I)  ;  as  in  replevin,  because  if  the 
plaintiff  be  nonsuited,  a  second  deliverance  should  be  granted,  which  the  fran- 
chise cannot  issue  (u) ;  nor  in  quare  impedit,  because  the  inferior  Court  can- 

(g)  2  Gilb.  C.  P.  191,  192  ;  2  InsL  140;  (m)  5  Vin.  Ab.  r.99. 

'Wiiles,  239;  5  East,  284.  (n)  Thornton  «.  Ford,    15    East,  AM; 

(&)  Tit.  Conusance,  ▼ol.  t.  569;  see  hIso  Williams  v.  Brickenden,  11  Cast,  513;  Pef^ 

Com.  Dig.  Courts,  P. ;  Bac.  Ab.  Courts,  D  ;  rin  v.  West,  1  Har.  U  Woll.  401.  for  Oxford; 

Fortesc.  156 ;  Tidd,  9ih  ed.  631.  and  Brown  v.   Renourd,   12  East,   12,  for 

(i)  /d.;     10   Mod.    126;     Hardr.   509;  Cambridge^  and  see  other  cases,  Harrison's 

Palm.  456;    12  Mod.  643.  Index,  tit.  University,  TIL 

(k)  Id.;  Andr.  19S;   in  some  cases  the  (0)  4  InsU  213;   1  Sid.  103. 

jurisdiction  of  the  Courts  at  Westminster  is  (p)  Gilb.  C.  P.  193  ;    Bac.  Ab.  102;  11 

expressly  taken  away  by  different  statutes.  East,  543.    He  mast  be  a  resident  mcnAsr, 

which  create   Courts  of  Requests   for   the  2  Wils.  3lO. 

recovery  of  small  debts,  and  in  such  cases  (9)    14  Hen.  4,  20,  B. 

the  objection   may  be  pleaded   in   bar,   or  (r)  Id. ;  22  E^w.  4, 22. 

given  in  evidence  under  the  general  issue,  (t)  2  Ventr.  363. 

&c     1  East,  352 ;  6  Id.  583  ;    see  Tidd,  9th  (t)  Id. ;  Hardr.  507. 

ed.  954  to  962.  (u)  2  Inst.  140* 

(0  Gilb,C.  P,  193. 
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not  send  a  writ  to  the  bishop  {x)  ;  nor  in  waste,  or  where  the  lord  le  a  party    i*  claim 

t¥  C0N17< 
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and  the  plea  is  to  be  holden  before  himself  (y)  ;    or  where  the  defendant  is  a 


stranger  who  hath  nothing  within  (he  franchise  {z) ;  or  where  the  plaintiff  is  a 
privileged  person,  as  an  attorney  or  ofRcer  of  the  Court  (a).  It  aldo  seems 
that  the  Court  cannot  grant  conusance  in  part  (6) ;  (hough  upon  a  plea  in 
abatement  the  writ  may  abate  as  to  a  part  (c).  Conusanre  may,  however,  be 
claimed  where  the  defendant  is  in  the  actual  custody  of  (be  marshal  (d). 

'With   respect  to  the  time  when  conusance   should   be  claimed,  it  should  be  3d1y.  The 
afler  the  defendant  has  appeared,  because  till  then  there  is  no  cause  in  Cou|i,  ^'?^^*  .  ^ 
and  the  defendant  might  counterplead  the  conusance  (e).     It  is  said  that  it  ing  iu 
should  be  before  full  defence  (/),  and  according   to   the  entries,  it  is  to  be 
made  before  any  defence,  immediately  ader  the  statement  of  the  defendant's 
appearance  (g).     It  is  an   established  rule  of  law,  **  that  it  must  be  claimed 
io  the  first  instance,  or  at  the  first  day,'*  (h)  and  consequently  it  ^should  be    r  ^453  1 
made  before  imparlance  (t) :    though  in  general  when  a  declaration  has  been 
delivered  in  vacation  as  of  the  preceding  term,  the  claim  of  conusance  may 
be  entered  on  the  first  day  of  (he  following  term  as  of  the  preceding  term  (ib). 
Where  the  writ  discloses  the  particulars  of  the  causes  of  action,  it  appears  to 
have  been  considered  as  legal  notice  to  the  lord,  &c.  of  the   invasion  of  bis 
jurisdiction,  so  as  to  make  it  incumbent  on  him  to  claim  conu^^ance  on  the  very 
first  day  the  defendant  hath  in  Court,  even   upon  the  return  day  of  the  wiit ; 
but  when  the  writ  does  not  disclose  the  precise  cause  of  action,  (hen  it  is  suffi- 
cient to  make  the  claim  on  (he  first  day  given  upon  the  declaration  (I). 

Id  point  o{  fimn  (m)  conusance  may  be  claimed  by  the  lord  of  the  franchise,- ip),^   f^^^^ 
or  by  his  bailiff  or  attorney  (n).     It  may  be  claimed  by  the  Yice-Chancellor  and  mod* 
of  Oxford  University,  the  Chancellor  being  dead,  &c,  (o).     If  it  be  claimed  ^^      "^ 
hy  attorney,  the  warrant  of  attorney  must  be  produced  in  Court  and  filed  (p). 
The  grant  of  conusance  must  also  be  produced  (7),  or  an  exemplification  of 
it  under  the  great  seal  (r),  and  if  (he  grant  was  before  time  of  memory,  an 
allowance  must  be  »hown  in  the  King's  Bench,  or  before  justices  in  eyre,  or 
confirmation   by   patent  (s),  and   it  cannot  be   claimed   by   prescription  {t]* 

{x)   Biic- Ab.  Courts,  D.  3.  241  ;  2  Wils,  41 1  j  Wiilcs,  233. 

(y)  8  Hen.  6,  IS  to  "21  ;  Hob.  87  ;  see  the  (t)  Id,  ibid. ;    2  Wils.  411  ;    Willes,  23J; 

singular  argument,  3  Bl  Com.  2VU,  n.  d.  3  Bla.  Com.  298;     10  Mod.  127  ;    Fortesc* 

iz)  i  Rul.  Ab.4B3,  pi.  16,  1,  4^;  U  Asa  1.57. 

83.  (A)  2  Wils.  4 IT,  4T2  j  12  Etwt,  18. 

(a)  Willes,  2:3-,  SLeow.  149;  Lit.  Rep.  (0  5  Burr.  2323;  2  Wils.  413;   10  Mod, 

304  ;   Birncs,  346  ;    5  Vjn.  Ab.  ConiTsance»  127.. 

6W,  ?.  C. ;    W.   S&i,  Qcc. ;    Bend  I.  233,  eon-  (m>  Com.  Dig,  Conns,  p.  3  ;  Rast.  Ent. 

|r«;  nor  where  tlie  defendant  is  an  altorney,  128  ;  see  the  form,  ll  Eas',  543  ;  12  Id.  12, 


SVin.  Ab.  572;    I  Roi.  Ab.  489,  ace;  {»)  Bro.   Ab.   Conusance,  50;    12  Moci 

5  Vin.   Ab.  594,    tantra.     Not  claimable  in  644,  6  iB  ;    seo  the  entry,  Rast,  EnL  J28;, 

ihe  Cntrt  of  Exchequer,  Hurdr.   188  ;  Tidd,  Willes.  234. 

9th  e(\.S\,  82.  (o)    11  East,  543,  547,  note. 

(*)  5  Vin.  Ab.  597;   r  Rol.  49.5.  (p)  See'  the    form,    Willes,    233,    234  ; 

(c)  2  Snund.  209  e,  210,  in  notif.  Palm.  456  ;    1  Sid.  lOi  ;   1  Lev.  89 ;.  8  Wils. 

{d)   I  8alk   2;  Qilb.C.  P.  195;  Bro.  Ab.  404. 

Cunusnncc,  50.  (q)    12  Mod.  944  f  1  Bla.  Rep.  454. 

(0  Glib.    U,   P.    I9<?;    Comb.    319;     12  (r)  5  B«rr.  2820. 

£ast,  12.  (s)  Keilw.  189,  190^;   r  Sid.  103;   1  Salk. 

(/)  3Bla.  Com-298f  but  see  5  Vin>  Ab.  183;  1   Ld.  Raym.  427,   428,  475,   S.  C. ; 

597;  ]  Koi.  Ab.  495.  Gilb.  C.  P.  195;  but  nee  Bro.  Ab.  Conu- 

(f)  Rftst.  Eht.  l2Sj  SWib.  4IG:  an  nee,  51. 

(i)  5  Burr.  2823  ;    Rep.  temp.  Harifw.  (<)  Com.  Dig.  Courts,  p.  3. 


468  or  THE    CLAIM 

I.  CL4IM    Upon  a  claim  made  by  either  of  the  Universities  of  Oxford  or  Cambridge  («), 

•ancb/  ^^®rc  must,  in  addition  to  the  grant,  be  an  exemplification  of  the  private  statute 

confirming  it  (x),  together  with  an  affidavit  of  the  defendant's  residence  within 

[  *469]  the  local  jurisdiction  (f^).  The  claim  of  conusance  is  usually  supported  *by 
affidavits  verifying  the  necessary  facts  (z).  The  claim  itself  must  be  entered 
upon  a  roll  (a).  It  being  a  demand  of  something  quod  sibi  dehelur,  it  roust 
be  perfectly  entered  upon  record,  and  must  state  every  thing  that  is  to  take 
away  the  general  jurisdiction  of  the  superior  Court,  and  the  whole  ought  to  he 
ael  forth  with  all  the  proceedings  in  the  cause  in  the  superior  Court  till  the  in- 
stant of  making  the  claim,  and  afler  stating  the  proceedings  the  entry  runs 
thus :  **  And  the  said  defendant  by  E.  F.  his  attorney  comes,"  {hut  the  de- 
fendant  says  no  more^  nor  snakes  any  defence^  and  then  the  entry  proceeds  as 

follows :)  **  and  hereupon  comes chancellor  of  the  University  of  Oxford, 

by  G.  H.  his  attorney,  to  demand,  claim,  prosecute,  and  defend  his  liberties 
and  privileges  thereof,  that  is  to  say,  to  have  the  conusance  of  the  plea  afore- 
said, because  he  saith,"  &c.  {setting  out  with  great  precision  all  the  ctrctfin- 
stanees  on  which  the  claim  is  founded^  and  concluding  thus  :)  **  and  the  said 
chancellor  demands  his  liberties  and  privileges  aforesaid,  according  to  the 
form  and  effect  of  the  letters  patent  aforesaid,  and  the  confirmation  aforesaid 
in  this  plea,  between  the  parties  aforesaid,  here  in  the  Court  of  our  said  lord 
the  king  now  depending,  to  be  allowed  to  him  as  heretofore  hath  been  alloW' 
«f/,"  (6)  though  the  latter  words  are  not  necessary  where  the  franchise  is  given 
by  act  of  parliament  (c). 

4th]y.  The      The  claim  of  conusance,  if  insufficient  in  form  or  substance,  may  be  de- 

m^tbere-  purred  to,  or  the  facts  therein  alleged  may  be  traversed  by  the  plaintifr(d). 

on.  If  the  claim  be  disallowed  on  demurrer,  the  judgment,  afler  the  usual  entry 

of  curia  advisari  vu/f,  and  giving  day  to  hear  judgment,  as  well  to  the  plain- 
tiff and  person  claiming  conusance  as  to  the  defendant,  is,  **  that  the  matter 
aforesaid,  by  the  party  claiming  conusance  in  manner  and  form  aforesaid 
alleged,  is  not  sufficient  in  law,  therefore  it  is  considered  that  the  said,  &c. 
(the  person  claiming  conusance)  have  not  his  aforesaid  liberty  in  his  said  plea 
mentioned,  and  it  is  commanded  by  the  said  Court,  as  well  to  the  said,  &c. 
(the  person  claiming  conusance)  as  to  the  said  defendant,  that  to  the  writ  aod 
count  aforesaid,  the  said  defendant  to  answer,  &c.  and  thereupon  the  said  de- 
fendant defends  the  wrong  and  injury,  when,  &c.  and  prays  leave  to  iroparV' 
&c  and  the  pleadings  proceed  as  usual  (e). 

[  *460  ]  *If  the  claim  be  allowed,  a  day  is  given  upon  the  roll  for  the  lord  of  the 
franchise  to  hold  his  Court,  and  the  parlies  are  commanded  to  be  there  on  that 
day  (/)•     But  the  record  still  remains  in  the  Court  above,  and  a  transcript 

(«)  10  Mod.  1S6;    1  Bio.  Rep.  454;  IS        (a)  Comb.  319;    1  Baru.  K.  B.  65;  B 

East,  IS.  Stra.  810. 

(x)  IS  Eliz.  c.  89  ;  8  Wils.  418.  (6)  Per  Wilmol,  C.  J.,  8  Wils.  409, 410; 

(y)  I  Barn.  K.  B.  49,  65  ;    8  Stra.  810  ;  Rast.  128  ;  Wiiies,  834;  IS  East,  18. 
8  Wils.  31 1  ;  1  Bla.  R  454  ;  5  Burr.  2820  ;         (c)  Jd. 

12  East,  12.    Bui  in  15  East,  634,  an  aifida-         (d)  8  Wils.  410  ;  Comb.  319 ;  Rast  £ot« 

Tit  of  the  residence  of  a  cominon  ser|eant,  189. 
called  marshal  of  the  Uuiveraity,  baTing        (c)  Rast.  Ent.  188  b. 
local  dntJes  to  perform,  was  dispensed  with.        (/)  Id.  189 ;  8  Wile.  411 ;  8  Ld.  Raysi- 

(f)  18  East,  18.  «  636,  837  ;  18  Mod.  644  ;  3  Sallr.  79,  6.  C 
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only  is  s^nt  down  to  the  court  below  (g),  in  order  that  if  justice  be  not  done    t-  tiAitt 

^W  OOMV 
•AN«B. 


there«  as  if  the  defendant  be  a  stranger,  and  has  nothing  within  the  franchise,  ^'  ^<^v^ 


hj  which  he  can  be  summoned^  or  if  the  judge  refuse  to  do  justice,  the  plain- 
tiff may  have  a  re-mmmons  upon  the  record  in  the  Court  above  (/i),  the  cause 
assigned  in  which  re-summons  may  be  traversed  by  the  party  who  originally 
claimed  conusance,  and  if  found  for  him  the  cause  will  be  remanded«  but  if 
found  against  him,  the  parties  go  on  in  the  superior  Court  fVom  the  period  or 
stage  in  which  the  cause  was  at  the  allowance  of  the  claim,  just  as  if  such 
claim  had  never  been  allowed  (t).  And  if  a  re-summons  issue  upon  failure 
of  right  in  a  franchise,  the  lord  of  the  franchise  shall  never  aflerwards  have 
conusance  of  that  plea  {k). 


n.  OP  APPEARANCE  AND  DEFENCE,  AND  FORMS  OF  STATlNd 

THEM. 

Before  we  inquire  into  the  qualities  and  parts  of  the  various  pleas  in  pei^  n.  ov  av* 
Bonal  actions,  it  is  advisable  Vo  consider  the  statement  of  the  defendant's  JSp^  pbarancs 
pearanee;  of  his  Defence;  and  ojf  Imparlances;  which,  when  they  occur  in  rcMCsAs* 
pleading)  usually  precede  the  statement  of  the  subject-matter  of  the  defence*  'orms  or 
The  language  of  the  plea  and  of  the  entry  on  the  record  of  these  allegations     them.  ' 
used  until  recently^  in  all  cases  to  be  thus  :  **  And  the  said  C.  D*  {the  defend*  The  eld 
on/)  by  E.  F.  his  attorney^  cOmts  and  defends  the  wrong  {or  in  trespass,  *forc^  )  practice* 
and  injury,  when,  &c*  and  craves  oyer  of  the  said  writing  obligatory,  and  it  is 
read  to  him,  &c.,  he  also  craves  oyer  of  the  condition  of  the  said  writing  oh*   - 
ligatory,  and  it  is  read  to  him  in  these  words  :  The  condition,  &c.  {setting  otU 
ike  condition  verbatim)*     Which  being  read  and  heard,  the  said  C.  D.  prays 

leave  to  imparl  to  the  said  declaration  until *nezt  after and  it  is   [  «46l  1 

granted  to  him,  and  the  same  day  is  given  to  the  said  A.  B.  {the  plaintiff) 

here,  &c«     At  which  day,  to  wit,  on next  after ,  at  Westminster 

aforesaid,  come  as  well  the  said  A.  B«  as  the  said  C.  D.  by  their  respective 
attornies  aforesaid ;  and  the  said  C.  D.  saith  that  the  said  A.  B.  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith 
tiiat,  &c.  {stating  the  ground  of  defence)."  (/) 

The  above  **  eent^"  was  the  statement  on  record  of  the  defendant's  appear* 
cnct  in  Court,  and  was  said  to  be  necessary  to  make  him  a  party  to  the  suit, 
because  didt  without  venit  might  be  ore  tenus  (m).  It  has  however  been  de<' 
cided,  that  the  word  venit  was  no  part  of  the  plea,  so  that  if  defence  were 
made  without  it,  it  would  be  good,  for  the  defendant's  making  defence  shows 
him  to  be  in  Court,  and  makes  him  a  party  to  the  plea,  particularly  where  he 
appears  to  be  in  custodia{n).    When  the  defendant  pleaded  in  a  (it^eren/ 

ig)  Id  ;  Jenk.  31  ;  5  Vin.  Ab.  599.  i^o.  III. ;  pont^  vol.  iii« 

(4)  SWiU.  411;    II  Mod.  644 ;    Hardr.  (m)  Skin.  582;  Gilb.  C.  P.   186;   Bac^ 

607.    But  ice  6  Yin.  AU  Conusance,  689 ;  Ab.  Pleas,  D. ;    Com.  Dig.  Abatement,  I. 

10  Mod.  187.  16 ;  Lutw.  8,  9  ;  Co.  Lit.    1S7  b«    See  Ste* 

(0  >  Wib.  41 1  ;  6  Vin.  Ab.  3,  4.  phen,  Sd  edit.  S9  to  36,  as  to  appearance. 

(k)  Jenk.  34 ;  5  Vin.  Ab.*676,  588.  (n)  Salk.  544 ;    Skin.  582  ;    Com.   Dig. 

(0  See  the  forms^  3  Bla.  Com.  Appendix,  Abatement^  1. 16  ;  Stephen,  8d  edit.  480. 

-     ^  II  ..III!  I  ■■   I      ■  ■  ^—^m^  III  I  I  I     ^»»— — a^— 

t  See  American  Editor's  Prefaea. 
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4M.  OF  THS   APPEARAlfCK 

■f  •  Ar-  MNiif  to  that  in  tke  writ,  whether  id  abatement  or  in  bar,  the  atatement  of  his 
"and  1m>*  app^AniQce  must  not  have  been»  ^*  and  the  Boid  C*  D.  eomea*  &c/'  but  sboaM 

rsMCB.  be  ^*  and  G.  D.  (the  real  name)  againatwhom  the  said  A*  B»  hath  esfaibited  hta 
said  bill  by  the  name  of  £•  D.  by  —  bia  attorney  comes  and  defends," 
&c.  ((>)•  In  general  the  appearance  might  be  stated  to  hftTO  been  in  penom 
or  by  a<lamey,  according  to  the  fact  (p)»  but  in  an  action  against  a  feme  covert 
sued  alone,  it  was  essential  to  allege  that  she  had  appeared  in  ptrmn  (q) ;  and 
an  infant  must  always  have  pleaded  by  guardian  (796),  and  not  by  attorney 
or  prochein  ami  (r)  ,*  and  this  though  he  be  sued  with  others  in  a  representa* 
tive  character  as  administrator  (•)•  Nor  could  common  bail  be  filed  for  an 
infant  under  the  statute,  even  when  he  was  sued  jointly  with  other  defiuid- 

r«452  1  ants  (t).  And  in  pleas  to  the  jurisdiction,  *the  appearance  must  be  stated  to 
have  been  in  person  (u).  And  dioogh  several  attoraies  in  partnership  may  be 
retained  by  the  defendant,  he  can  only  plead  by  one,  and  not  in  the  name  of 
the  firm  (o),  and  therefore  a  plea  should  be  in  the  name  of  that  one  attorney 
only  who  appeared  (x).  A  defendant  may  plead  in  person  to  an  information 
by  the  crown  (i^). 

aaraNCB.  After  the  statement  of  the  appearance  follows  that  of  the  Defence^  which 
has  been  defined  to  be  the  denial  of  the  truth  or  validity  of  the  complaint, 
and  does  not  merely  signify  a,  justification.  It  is  a  general  assertion  that  tho 
plaintiff  has  no  ground  of  action,  and  which  assertion  is  afterwards  extended 
and  maintained  in  the  body  of  the  plea  (z).  This  was  so  essential  in  plead- 
ing, that  formerly  if  no  defence  were  stated  in  the  commencement  of  the  plea, 
though  the  plea  were  in  other  respects  sufficient,  judgment  was  given  against 
the  defendant  (o).  In  ecirejaeias^  however,  no  defence  used  to  be  stated  (5)  ; 
and  it  was  not  necessary  in  a  plea  of  ancient  demesne  (c),  or  in  a  plea  to  di» 
jurisdiction  of  an  inferior  Court  having  no  jurisdiction  of  the  matter,  though  it 
was  otherwise  when  the  plea  related  rather  lo  the  person  than  to  the  8ubject>» 
matter  of  the  action  (d).  Where,  however,  an  attorney  of  tiie  Common  Pleas 
was  aued  in  the   King's  Bench,  and  pleaded  his  privilege  wilhout  any  com- 

(o)  5  T.  R.   487;    Willc«,   41,   n.  c;  2  (y)   1  Tyr.  351. 

Saund.  209  a,  note  1  ;    6  Tnunt.  653.  (z)  3  Bla.   Com.  296 ;  Co.  LiL   127  b  - 

(  p)  Tidd,  9ih  edit.  92,93.     Appearance  Yclr.  210.    This  denial  is  mere  matter  of 

by  lunatics,  &c.  id.;  3  Taunt.  261.  form,  for  it  is  used,  although  the  pl«ft  in  tha 

(q)  2  Sftond.  209  b,  notn.  body  of  it,  so  far  from  denyinf:  iha  oiaUers 

(r)  2  Saund.  117  f,  note  1;  ttf.  212  a,  n.  alleged   in   the   declaration,   confesses   and 

4*  S,  aToids  them.     See  Stephen,  Sd  edh.  489: 

(«)  Stra.  784;   1  Moore,  250.     The  in/ant  The  word   ''defends*'  in  this  place  meam 

defendant  may  avail  himself  of  the  objection  denies  the  supposed  u>rong  or  injury.    An  to 

on  writ  of  error,  2  Saund.  212  a>  note  ;  Cro.  defence  in  general,  see  the  same  references^ 

Jnc  289;  bat  the  p/amfi(f  cannot,  5  B.  &  and  Bac.  Ab.   PI'tas,  D.  and  8  T.  R.  63J  s 

AW.  41S.  Steph.  2d  ed.  478. 

(0  Tidd,  9th  edit.  99.  (o)  Co.  Lit.  127  b;  3  Ley.  240  ;  Bac  Abw 

(u)  2  Saund.  209  b,  note  ;  hot  see  2  Id.  2  Pleas,  D. ;  Willes,  41.     But  see  Skin.  58S. 

b,  n.  (>).  See  Steph.  2d  edit.  482,  483. 

(r)  See  4  East,   195,  per  Lord  Ellcnbor-  (b)  3  Lev.  182. 

ough.  (c)  Id.  ;  Ld.  Raym.  117. 

(ar)  2  New  Rep.  509.  (d)  Bac.  Ab.  Pleas,  D. 


(795)  Vide  Mockey  ».  Grey,  2  Johns.  Rep.  192.  And  if  an  infant  defend  by  attorney, 
he  may  bring  a  writ  of  error  coram  vobis  to  reverse  the  judgment.  Dewitt  a.  Poet,  1 1 
Johns.  Rep.  460.  {  See  Moore  r.  M'Ewen,  5  Scrg.  &  Rawle,  373.  Silver  ».  BhdbtclL 
1  Dall.  166. } 


AND  nmcifCE.  4^ 

menoeraent  q[  defence,  it  was  held  sufficient  (e)«    Defence  was  of  two  de-    >■•  af- 
BcripiionB,  first,  half  defence,  which  was  as  follows,  ^^venit  et  defendit  vim  et  ''^^o£* 
wjfuriam  nt  dieet,  ticJ*  or  secondly,  full  defence,  **  venit  et  defendit  vim  et  ir^t^     fshcb. 
riMm  ^mando^  tec"  (meaning  ^  ftumdo  et  <i6t  ewia  coimderaet^"  or  when  and 
where  it  shall  behove  him),  **  et  damtM  et  quicquid  qnod  ipse  defender e  debet 
•f  dicH/*  &C.  (/)•    It  was  a  maxim  that  the  words  **  quando^  file.**  ought  not 
to  be  added  when  only  half  defence  was  to  be  made,  and  that  after  the  words 
**  vemi  et  defendii  vim  *e<  injuriam^^  the  subject-matter  of  the  plea  should  im-    f  «463  ] 
nediately  be  stated  (g-).     It  had  however  of  late  become  the  practice  in  all 
ca^es  whether  half  or  fnll  defence  were  intended,  to  state  it  as  follows :  **  and 

the  said  C.  D.  by his  attorney,  comes  and  defends  the  wrong)  or  in  tres^ 

fHWSf  ^f&rc9f^)  and  injury,  when^  ^c.  and  saith,  that,  &c.''  which  would  be  con- 
sidered as  half  defence  in  cases  where  such  a  defence  should  be  made,  but  as 
full  defence  when  the  latter  was  necessary  {h).  If  fiUl  defence  were  made  ex- 
preaely  by  the  words,  **  when  and  where  it  shall  behove  him,"  and  ^  the  dam- 
ages and  whatever  else  he  ought  to  defend,"  the  defendant  would  be  precluded 
to*  the  jimsdiction  or  in  abatement,  for  by  defending  token  and  where  it  shall 
bdiove  him,  the  defendant  acknowledges  the  jurisdiction  of  the  Court,  and  by 
defending  the  damages  he  waives  all  exceptions  to  the  person  of  the  plaintiff^!). 
Want  of  defence  beii^  only  matter  of  form,  die  omission  was  aided  on  a 
general  demurrer  {k). 

The  Reg*  Gren.  Hil.  Term,  4  W.  4,  reg*  10,  orders  that  no  formal  defence  The  rteent 
flhaU  be  reqmired  in  a  plea,  and  it  ehall  be  commenced  as  follows  : — **  THe  p^^'?f. 
■aid  defendant  by  —  his  attorney  (or  *in  person,'  &c.)  says  that,  &c.,  so  t.  4  w.4, 
dnt  the  venit  or  comes  is  to  be  omitted. .  And  it  has  been  observed  that  by  >*-  ^0,  and 
diis  clause  the  distinction  between  whole  defence  and  half  defence  is  abolish-  ^TrruT  and 
ed  (ly,  ahhoogh  formerly,  and  indeed  in  modern  times,  that  distinction  was  practice. 
mnch  insisted  upon.     It  bus  been  observed  that  although  this  recent  pleading 
rale  orders  that  every  plea  ehaU  commence  in  the  prescribed   form,  still  that  a 
slighl  vaiiation,  or  the  adoption  of  the  ancient yiii/ybrmai  defence^  would  not  be 
any  ground  of  demurrer,  but  at  most   would  be  the  ground  of  summons 
or  motion  to  strike  out  the  part  objected  to  as  an  unnecessary  prolixity  with 
costs  (m). 

(e)  iSalk.  30;  Bac  Ab.  Pleat,  D.  (t)  2  Saund.  S09  c. ;    3  BI.  Com.   297, 

(/)  Co.  Lit.  137  b ;  Bac.  Ab.  Pleat,  D. ;  S98  ;  Co.  Lit.  127  b ;   Bac.  Ab.  Pleat,  D. 

Ea^  EnL  658  ;    Willet,  41  ;    Gilb.  C.  P.  (k)  3  Salk.  271. 

188 ;    8  T.  R.  633.    See  the  forms,  3  Bla.  (l)  Bosanquet  on  Rulet  of  Pleading,  37. 

Com.  Appendix,  No.  III. ;  post,  vol.  iii.  It  has  been  considered  that  this  rule  eztendt 

(g)  Gilb.  C.  P.  188  j    8  T.  R.  632  ;  3  B.  to  pleas  in  abatement  at  well  at  pleas  in  bar 

9t  pl  9,  o.  a.  ana  all  other  pleat.    J.  Cbitty,  juD.,  Pleat  in 

(4)  8  T.  R.  633 ;  Willet,  41 ;    3  B.  &  P.  Abatement,  20,  note(d>. 

a ;  9  Saoiid.  909  b,  n.  1 ;  Stephen  on  Plead-  (m)  Id,  87,  noto  33. 
u^^  9d  t<L  481* 
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in.  OF  OYER. 

III.  oTiR  Oyer  is  a  prayer  or  petition  recited  or  entered  in  pleading  (a),  that  the 
("»)•  party  may  hear  read  to  him  the  deed,  &c.  stated  in  tli»  pleadings  of  the  op- 
posite party,  and  which  deed  is  by  intendment  of  law  in  Court  when  it  it 
pleaded  with  a  profert  (o)(796).  The  statement  of  the  prayer  of  oyer,  and 
that  the  deed  has  been  read  to  the  defendant,  (setting  it  out)  used  to  follow 
the  defence^  and  precede  the  entry  of  the  imparlance*  if  any  (p)»  But  now  it 
is  to  be  stated  immediately  ader  the  statement  of  the  appearance. 
[  *466  ]  *It  is  a  principle  of  pleading,  that  a  party  relying  upon  a  deed^  &c.  either 
as  the  foundation  of  a  cause  of  action,  or  as  a  ground  of  defence  or  answer 
to  the  pleading  of  his  opponent,  shall  make  a  profert  of .  the  instrument,  that 
is,  produce  it  (nominally)  in  Co^rt  {q)n  But  in  alleging  the  deed  the  plaintiff 
need  not  in  his  pleading  show  more  of  it  than  answers  his  own  immediate 
purpose  ;  and  even  that  part  which  he  states  may  be  set  forth  according  to  its 
legal  purport  or  in  substance*  The  obtaining  oyer  therefore  becomes  fre* 
quently  important,  especially  on  the  part  of  the  defendant,  not  only  to  ascer* 
tain  the  authenticity  of  the  instrument,  but  also  for  the  purpose  of  rendering 
available  other  parts  of  the  deed  which  may  restrict  or  evplaia  that  portion  of 
the  instrument  which  is  shown  in  the  adverse  pleading.  It  is  demandable  by 
either  party,  whether  plaintiff  or  defendant,  and  in  every  action,  whether  real| 
personal,  or  mixedi 
In  what  If  the  plaintiff  in  his  declaration,  or  the  defendant  in  his  plea,  have  nece^ 

mandable  ^^^^V  ^^^9  ^  profert  of  any  deed,  probate,  letters  of  administratioo,  or  other 
instrument  under  seal,  the  other  party  may  pray  oyer,  which  cannot  in  such 
case  be  refused  by  the  Court  (r).  If  the  deed  be  lost  or  destroyed,  the  party, 
instead  of  making  a  profert  thereof,  should  state  the  excuse  for  omitting  it ; 
and  then  the  opponent,  though  he  may  traverse  the  truth  of  the  excuse  alleged, 
will  be  precluded  from  praying  oyer  («).  But  if  a  profert  he  unneceMHurUif 
made,  the  defendant  must  plead  without  oyer(0  «  though  if  it  be  craved  and 
given,  he  has  a  right  to  make  use  of  it  (ii).  The  defendant  cannot  crave 
pjrer  except  where  profert  has  been  made.     Oyer  was  foimerly  allowed  of 

(m)  Aa  to  dcmaDdJng  oyer  and  form  of  in  thia  note,  that  it  will  be  sufficient  here  to 

demand,  aee  3  Chiity's.  Gen.  Prac  618.  confine  our  attention  to  such   poinu  as  re* 

(n)  See  the  form,  ante,  460,  461.    At  the  late  to  pleading.    Tidd,  9th  ed.  686;  ]  Sel. 

present  day  oyer  is  demanded   before  the  261,885  to  291;     1  Saund.  9,  and  notes; 

party  pleads,  by  a  nou  in  writing  addressed  Com.  Dig.  Pleader,  P. ;  Steph,  2d  ed.  98. 

to  the  attorney  of  the   party  on   the  other  {p)  .tfn/e,  460,  461.     But  aee  instances  of 

side  ;  and  it  is  given  by  providing  the  party  oyer  after  imparlance,  1  Saund.  3,  889. 

requiring  it  with  a  copy  of  the  deed,  &c  at  (g)  See  as  to  the  profert,  ante,  398. 

his  expense,  showing  him  the  original  if  de-  (r)  8  Slra,    1)86  ;    3  T.  R.  151 ;    Tidd, 

tired,  Tidd,  9th  ed.   686 ;    Stephen,  2d  ed.  9lh  ed.  587. 

93,  94.  («)  ^nte,  239, 446. 

(o)  3  Bla.  Com.  899  ;    3  Salk,  119  ;     18  It)  8  Salk.  497  ;  1  T.  R.  149,  150;  mte, 

Mod.  598 ;  Bac  Ab.  Pleas,  I.  18,  13  ;  1  Sid.  399. 

308,  ace;    Lutw.  1644,  contra.    The   prac-  (u)   Doug.  476;    1  Saund.  317,  note  8;  9 

tice  relative  to  the  demand  of  oyer  has  been  a,  note  (cQ* 
•o  fully  considered  in  the  works  referred  to 

(796)  Where  oyer  of  a  deed  pleaded  with  profert,  is  not  prayed,  no  part  of  the  deed  will 
be  noticed  by  the  Court,  but  that  which  the  plaintiff  has  declared  on.  Beader  «.  From* 
berger,  4  Dall,  131. 
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die  ofiginal  tmf,  in  order  to  demur  or  plead  in  abatement  for  any  inauffloiency  m.  otsa. 
or  variance  between  the  writ  and  declaration ;  but  that  practice  was  altered  by- 
nUe  of  court,  and  if  the  defendant  demand  oyer  of  the  writ,  the  plaintiff  may 
proceed  as  if  no  such  demand  had  been  made  (x).  Oyer  is  not  demandable 
of  a  record  (y)  ;  nor  of  a  recognizance  (z) ;  nor  of  a  private  act  of  parlia- 
ment (a)  ;  nor  of  letters  patent,  though  pleaded  with  a  profert  (6)  ;  nor  of  a 
writ  of  Te*summon8  (e) ;  nor  of  the  precept  or  warrant  of  a  justice  of  the 
peace  (d ).  And  oyer  cannot  be  craved  of  an  agreement,  a  note,  or  other  in- 
•trament  not  under  seal  (t) ;  nor  of  a  demise  to  a  stranger,  where  the  party 
pleading  it  was  neither  party  nor  privy  to  it  (/).  As  it  cannot  be  granted  of 
any  deed,  &c.  which  is  not  presumed  to  have  been  brought  into  Court  (^), 
the  defendant  cannot,  in  an  action  upon  a  bond  conditioned  for  the  perform- 
ance of  covenants  in  another  deed,  crave  oyer  of  such  deed,  but  he,  and  not 
the  plaintiff,  most  show  it  or  the  counterpart  with  a  profert  or  an  excuse  for 
the  omission  ;  but  it  seems  that  the  Court  will  compel  the  plaintiff  to  give  the 
defendant  a  copy  to  enable  him  to  plead,  by  granting  the  defendant  time  to 
plead  until  the  copy  be  provided,  or  the  defendant  making  an  affidavit  that  be 
has  no  copy  (h).  In  scire  facias  on  a  judgment  on  a  deed,  the  defendant 
camiet  demand  oyer  of  the  deed,  for  the  scire  facias  is  founded  not  on  the 
deedv  but  on  the  judgment ;  if,  however,  oyer  be  improperly  craved  and 
granted,  and  the  deed  be  stated  upon  it,  the  defect  in  the  plea  will  be  aided  on 
a  general  demurrer  (t). 

Though  a  party  be  entitled  to  crave  oyer,  yet  he  is  not  in  general  bound  to  When  it 
do  so  {k).     But  in  some  cases  it  vwst  he  craved.     Thus,  if  the  defence  be  '^^^  j^T 
founded  upon  any  objection  to  the  form  of  the  bond,  as  where  a  bail  bond  has 
been  given  to  the  sheriff,  but  not  by  his  name  of  office,  and  the  defect  do  not 
appear  upon  the  face  of  the  declaration,  oyer  must  be  craved,  and  aAer  setting 
forth  the  bond,  the  defendant  may  demur  (/) (797).     And  in  an  action  at  the 
suit  of  an  administrator,  the  defendant  should   crave  oyer,  and   set  out  ^Nhe    [  *466  ] 
letters  of  administration,  if  he   wish  to  avail  himself  of  any  variance  in  the 
statement  of   them   in  the  declaration  (m).     The  instances   in  which  oyer 
sbould  be  demanded,  if  the  defendant's  contract  be  not  truly  stated  in  the 

(x)  Tidd,  9ih  ed.  5Sd.  most  eases  order  that  the  party  have  an  in« 

(a)  1  Ld.   Raym.  S50,  347  ;    Doug,  476 ;  speciion   and   copy  of  the   instrument,  see 

]  T.   R.    149.    But  where  a  judgment  or  Tidd,  9th  ed.  589,  &c 

record  of  the  same  Court  is  pleaded,  the  de-  (/)  3  Hen.  6,  46. 

fendant  roust  give  a  note  in  writing  of  the  (g)  Willes,  200. 

urm  and  number  roll  of  the   record,  Tidd,  (h)  Per  Cur.  Hilary  Term,  21  Geo.  3,  K. 

9th  ed.  587 ;    and  see  Reg.  Gen.  Hil.  T.  4  B.  Tidd,  9th  ed.  586 ;    1  Saund.   10,  note  1, 

W.  4,  reg.  8.  and  52. 

(»)  Poph.  202.  (t)  I  Saund.  8  b. 

(«)  Dougl.  476,  477  ;    Tidd,  9th  ed.  588,  {k)  2  Lil.  Rep.  221  ;  Archb.  164,  165. 

Imt  Godb.  l86,  is  contra.  (l)  Ld.  Raym.  1 135  ;    2  Saund.  60,  n.  3  ; 

(»)  1  T.  R.  149  ;   Archb.  161.  366,  n.  I  ;  2  T.  R.  675  ;    Bac.  Ab,  Picas,  I. 

(c)  3  Hen.  6,  56.  1 2.    So  in  a  plea  of  nonjoinder  of  a  co-obli* 

{d)  St  Hen.  5,  6  ;  Bro.  Oyer,  13.  gor,  1  Saund.  291. 

(e).  S<i'^*  '1'*    But  the  Courts  or  judges,  (rn)  2  Wils.  413. 
by  analogy  to  the  doctrine  of  oyer,  will  in 


(797)  So,  in  debt  on  award,  if  it  be  mis-suted  in  the  declaration,  the  defendant  cannot 
take  advantage  of  the  error  by  pleading  no  award,  but  must  craye  oyer  and  demur. 
James  «.  Walruth,  8  Johns.  Rep.  410.  Ut  semble.  Sed  quaere  ;  for  an  award  under  seal 
P01mI  not  be  pleaded  with  profert,  and  the  insertion  of  a  profert  will  not  entitle  to  oyer. 
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luk  oriiwl  deekmtioAt  will  b*  heroafter  (Ooiisidered  (»)•  la  pbadiag  {Miynent  tr  per* 
jbrvMice  of  the  condition  of  a  bondt  if  the  conditioD  be  not  eet  out  in  the 
declarattoOf  the  defendant  must  aet  forth  the  condition  after  craving 
oyer  (o)  (798).  But  it  is  neceaaary  in  an  action  on  a  bond  or  deed;  condi- 
tioned for  the  performance  of  covenants  in  anothw  deed,  for  the  defendanta 
in  his  plea  of  performance,  to  show  such  deed  without  craving  oyer  (  p). 

Where  eidier  the  plaintiff  or  the  defendant  omits,  in  pleading  a  deed,  ef 
which  a  profert  is  made,  tp  state  any  part  which  is  material  to  the  case  of  his 
opponent,  the  only  way  by  which  the  latter  can  relieve  himself  is  b^  praying 
oyer  of  the  deed,  and  setting  it  out  in  hose  verba ;  for  he  cannot  plead  that  by 
the  aaid  deed  *^it  was  further  agreed,"  &c*  {q){t99). 


Refusing  !      If  oyer  be  denied  when  it  ought  to  be  granted,  the  party  making  the  chum 
^7^'  should  move  the  court  to  have  the  prayer  of  oyer  entered  on  record,  whieh 

entry  is  in  the  nature  of  a  plea ;  and  the  plaintiff  may  counterplead  the  right 
to  oyer,  or  strike  out  the  rest  of  the  pleading  following  the  oyer  and  denrar; 
'  upon  which  the  judgment  of  the  Court  is,  either  that  the  defendant  have  oyer, 
or  that  he  answer  without  it  (r).  On  the  latter  judgment  the  defendant  may 
bring  a  writ  of  error,  for  to  deny  oyer  when  it  ought  to  be  granted  is  enror; 
but  not  i  cofwerMo  (•)• 

Hew  The  oyer  of  a  deed  that  has  been  altered  by  a  stranger  moat  be  of  the  deed 

giveBi  as  originally  drawn,  and  must  be  so  set  out  in  the  pleading,  or  the  variance 
[  *457  ]  vrill  be  fatal  (<)•  I^  oj^r  of  a  bond  *only  be  craved,  the  other  party  is  not 
bound  to  give  oyer  of  the  condition,  unless  that  be  craved  also  («)•  But  if 
there  be  a  condition  or  other  matter  indorsed  on  a  deed,  and  which  was  in- 
doised  before  execution,  oyer  must  be  granted  of  the  indorsement  as  weU  u 
of  the  deed  (x).  And  a  party  craving  oyer  is  entitled  to  a  copy  of  the  attes- 
tation and  names  of  the  witnesses  {y)»  But,  as  before  observed,  on  oyer  of  a 
«  bond  and  condition,  the  copy  of  a  deed  referred  to  in  the  condition  need  net 
be  furnished  (x). 

_l^  ^^      Oyer  having  been  granted,  the  defendant  has,  it  seems,  at  least  in  the 

vantage  to  Sling's  Bench  (a),  an  election  whether  or  not  he  will  set  forth  the  deed  in  his 

be  taken  ef 

oyer,  and        ^^)  po$t,  467.  7  ;  Tidd,  9th  ed.  588 ;    Stephen,  8d  ed.  lOS, 

the  man-        ^o)  Com.  Dig.  Pleader,  S  V.  4  ;  9  Saund.  103,  note.    A  party  properly  craving  oyer 

aerofuk*  409,  n.  S;    I  M  9  b,  rt.  1.    In  Lil.  Prac  cannot  be  compelled  to  plead  until  it  ie  given, 

lag  advan-  |^.  Oyer,  it  is  said  that  the  defendant  may  8  Stnu  1186 ;  1  Wils.  16. 

^*Ca»  plead,  if  he  please,  without  oyer  ;    for  he        (s)  1  Saund.  9  c,  n.  1  ;  TIdd,  9th  ed.  583 ; 

may  tidce  upon  himself  to  remember  the  Bac.  Ab.  Pleas,  I.  18. 

bond  without  hearing  it ;  but  see  Hutt.  Rep.        (t)  1  Marsh.  817. 

S3  :    1  Keb.   513  ;    1  Saund.  817,  note  8 ;        (v)  6  Mod.  837  ;  1  Sauod.  9  b,  note  I. 

Com.  Dig.  Pleader,  8  W.  33;    Yin.  Ab.        (x)  Id. 

Oyer.  D.  Cv)  Willea,  888 ;  1  Saund.  9  b,  Bote  («). 

( 9)  See  eiUe,  465 ;    1  Saund.   10,  n.  1 ;        (s)  dntt^  465,  466. 

Com.  Dig.  Pleader,  8  W.33;  6  Mod.  837.  (a)  Stra.  1841 ;    1  WiU.  97;  Tidd,  9th 

(q)  1  Saund.  317,  not^  8 ;  t  Stra.  887.  ed.  589 ;  Com.  Dig.  Pleader,  P.  1. 


(796)  And  the  omission  is  fatal  on  a  writ  of  error.  United  States  v.  Arthur  and  Plrt" 
tarson,  5  Cranch,  857.  ^^ 

(799)  Oyer  of  a  deed  of  which  profert  is  made  in  the  first  count  of  a  deehuatwa,  ao^ 
not  make  it  part  of  the  record  so  as  to  apply  ta  the  other  counts.  Baghss  fh  Meors,  7 
Cranch,  176. 


_  _  ■ 
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plea.  Id  that  Court  it  appears  that  he  maj  plead  without  notidng  that  he  has  ni.  ovan* 
crayed  oyer  or  stating  the  deed  ;  and  if  the  plaintiff  would  avail  himself  of 
llie  deed,  he  should  pray  that  it  be  enrolled,  and  should  state  it  in  his  replica- 
tion (b).  But  it  is  said  that  in  the  Common  Pleas,  if  the  defendant  has  had 
oyer,  and  omit  to  set  it  out  in  his  plea,  ike  plaintiff  might  insert  it  for  him  at 
the  head  of  his  plea  in  making  up  the  issue  (c).  The  Reg.  Gen.  Hil.  T.  3 
W.  4,  reg.  44,  expressly  provides  for  a  case  of  this  nature,  and  renders  the 
practice  uniform.  It  orders  ^*  that  if  a  defendant,  af\er  craving  oyer  of  a 
deed,  omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff,  in  making  up  the 
issue  or  demurrer  book,  may,  if  be  think  fit,  insert  it  for  him ;  but  the  costs 
of  such  insertion  shall  be  in  the  discretion  of  the  taxing  officer.**  {d)  We 
have  before  remarked,  that  if  the  party  craving  oyer  desire  to  avail  himself  in 
pleading  of  the  condition  of  a  bond,  or  a  part  of  a  deed  not  shown  by  the 
pleading  of  the  other  party,  he  must  show  the  oyer  and  instrument  on  the 
lace  of  his  own  pleading  (e).  If  no  occasion  of  this  sort  occur,  it  is  impor- 
tant to  consider  whether  or  not  the  deed  be  truly  described  by  the  opponent ; 
for  by  setting  it  out  on  oyer,  and  then  pleading  non  eat  faetumt  an  error  in 
sach  description  might  be  cured.  If  the  deed  be  set  out  on  oyer,  it  becomes 
parcel  of  the  record  (800),  and  the  Court  will  adjudge  upon  it  accordingly, 
tlKMigh  it  were  not  strictly  demandable  when  granted  (/).  Should  the  true 
eflect  and  meaning  of  the  deed  be  mis-stated  in  the  declaration,  the  variance 
is  eared  and  becomes  imrnaterial,  if  the  deed  be  set  out  on  the  plea  on  oyer, 
and  nan  est  factum  be  pleaded ;  for  on  that  issue  the  only  question  at  the  trial 
is,  whether  the  deed  as  set  out  in  the  plea  was  executed  by  the  defendant  or 
not,  and  the  jury  are  not  ^competent  to  decide  what  is  the  legal  effect  of  the  [  *466  ] 
deed*  In  such  case  the  defendant  had  better  plead  non  est  factum  (g)^  without 
craving  oyer ;  and  then  the  question  would  be,  whether  the  deed,  as  described 
m  the  deelaraiionj  was  executed  by  the  defendant  {h). 

The  tenor  of  the  deed,  as  it  appears  upon  oyer,  is  considered  as  forming 
put  of  the  precedent  pleading ;  and,  therefore,  if  the  breach  laid  in  the  dec- 
laration be  not  supported  by  the  deed,  in  other  words,  if  the  deed  thus  set 
out  in  the  plea  be  found  to  contain  in  itself  matter  of  objection  or  answer  to 
the  plaintiff's  case  as  stated  in  the  declaration,  the  defendant's  course  (after 
setting  oat  the  deed  on  oyer)  is  to  demur^  not  to  make  the  objection  the  sub« 
ject-matter  of  a  plea  (i ).  The  defendant  may  demur  after  setting  out  the 
deed  on  oyer,  if  in  the  declaration  any  part  of  the  deed  which  qualifies  the 
contract  as  shown  in  the  declarationy  or  which  renders  it  dissimilar  to  that  de- 
scribed in  the  declaration,  be  omitted  or  mis-stated  by  the  plaintiff  thereb  {h). 


W  id.  see  1 1  East,  633 ;  5  Taunt  707.   Where  the 

(e)  Id.  ;  Barnes,  337 ;    Steph.  8d  ed.  96,  declaration  was  upon  a  eertain  wrUing,  k 

a*  (e).  was  held  that  the  defendant,  by  praying  oyer 

id)  See  Jerris's  Rules,  54,  note  (f).  eendiiionet  aeripti  obligaUnrH  prtzdieU,  admit- 

(e)  Ante,  465.  ted  it  to  be  a  bond.    Lord  Raym.  1541  ; 

(/)  1  Saund.   316,   317;    3  Salk.  119;  Cro.  Car.  SOS. 

I>oa«.  476 ;  Tidd,  Sih  ed.  589.  (<)  4  B.  «t  C.  741,  750 ;  7  D.  fc  R.  257,  8. 

Kg)  See  the  late  act,  9  Qeo.  4,  c.  15,  for  C. ;  Dougt.  476 ;  Slepb.  9d.  ed.  97;  Tidd, 

minending  at  the  trial  certain  rariances  in  9th  ed.  589. 

setting  oat  written  instruments,  anie,  348*  {h)  Id, ;  %  Saund.  366,  n.  1. 

(k)  48.  ate.  741;  7  D.  at  R.  957,  9.  C. ; 


(800)  Vide  Cooke  v.  arabam's  Adm'r,  3  Cranch,  t34.     { Sao  9  Har.  It  GUI,  86.  { 
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uu  oTBR.  And  if  it  appear  at  the  trial  on  non  <#<  factum  tliat  there  la  a  variance  betweea 
the  deed  produced  and  the  oyer,  it  is  fatal  (/).  But  the  defendant  caaaot 
demur  on  account  of  a  variance  in  an  immaterial  part  between  the  deed  as 
stated  in  (he  declaration,  and  as  set  out  on  oyer  (m).  If  it  be  material  for 
the  plaintiff  in  his  replication,  &c.  to  show  the  indenturoi  he  may  pray  an  en* 
rolment,  and  so  make  it  part  oC  his  replication  (n). 

Before  the  recent  pleading  rules,  Hil.  T.  4  W.  4,  f  if  the  oyer  were  statedi 
the  plea  should  in  strictness  be  entitled  of  the  same  term  as  the  declaratioDi 
for  in  contemplation  of  law  the  deed,  unless  deniedt  was  in  Court  only  daring 
the  term  of  which  it  was  pleaded,  and  was  afterwards  in  the  custody  of  the 
party  to  whom  it  belonged,  and  therefore  when  that  practice  prevailed,  oyer 
of  such  deed  ought  not  in  pleading  to  be  stated  to  have  been  demanded  in  a 
9ub9$qfunt  term,  and  consequently  not  after  a  general  imparlance  (o).  Bat 
now  by  tiiat  rule  a  plea  setting  out  a  deed  on  oyer  is,  like  all  others,  to  be  dated 
[  *469  ]  of  the  very  day  it  is  pleaded.  But  oyer  might  have  been  ^craved  after  a 
special  imparlance  to  another  day  in  the  saoo^  term  (p)  ;  and  there  are  prece^ 
dents  where  oyer  was  craved  after  the  statement  of  an  imparlance  {q) ;  and 
where  the  plaintiff  declared  in  vacation  before  the  essoign  day  of  the  following 
term,  with  analogy  to  the  claim  of  conusance  and  pleas  in  abatement,  a  plea 
stating  the  claim  of  oyer  might  have  been  entitled  of  a  term  subsequent  to  the 
declaration  with  a  special  imparlance,  or  might  have  been  entitled  generally 
of  the  preceding  term  (r).  But  the  recent  rules  put  an  end  to  imparlances, 
and  now  require  that  every  plea  be  entitled  on  the  very  day  it  is  pleaded  («)• 

If  the  defendant  assumed  to  set  out  the  whole  of  the  deed  or  condition  of 
a  bond  on  oyer,  the  whole  should  be  stated  with  all  recitals  verbatim  et  UlerO' 
tim;  and  if  the  defendant  do  not  set  forth  the  whole,  or  state  it  untruly^  the 
plaintiff  may  sign  judgment  as  for  want  of  plea  (/) ;  or  may  by  his  replication 
pray  that  the  deed  be  enrolled,  and  set  it  forth,  and  then  it  seems  may  demury 
for  by  craving  oyer  the  defendant  undertakes  to  set  out  the  whole  (a),  or  ac^ 
cording  to  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  44,-{-  he  may  insert  the  deed  for 
the  defendant  But  in  pleading  to  a  bond  conditioned  for  the  performance  of 
covenants  in  another  deed  dislinct  from  that  set  out  on  oyer,  though  the  party 
must  state  the  deed  referred  to  in  the  condition  truly,  or  subject  his  plea  to  a 
demurrer,  and  the  practice  is  to  set  forth  the  whole  deed  (a?)  ;  it  may  perhaps 
suffice  to  state  the  substance  of  the  deed  and  those  covenants  only  which  he 
has  engaged  to  perform,  averring  that  the  indenture  contains  no  other  Gove- 
rn I  MrmH.  814;  >ee  ante,  341.  (r)  2  Wils.  411,  4r8;   I  T.  R.  278;  7T. 

(m)  I  B.  &  C.  338  ;  2  D.  &  R.  662,  S.  C.     R.  447,  note  (d)  ;  2  Saund.  2,  n.2. 

(ii)  2  Sira.  1241  ;   I  Wils.  97  ;   1  Sdund.        («)  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  I 
9  b,  n.  I,  «c.  ;  Barnes,  327.  contra.  and  2.  .  ^  „  *^«    qi. 

(o)  Tidd.  9th  ed.  587  ;  Stcpb.  2d  cd.  96  ;  (0  1  S..und.  9  b.  n.  1  j  4  T.  R.  370 ;  Sta- 
2  Saond.  2,  now  2>  Vin.  Ab.  Oyer,  P.  ;  tcr  r.  Horne,  Tidd,  9Ui  ed,  665;  5  l.li* 
Bac.  Ab.  Pleas.  I.  12.  See  the  form,  3  Bla.  662,  663.  _.  ^.  ^  r.  ,  at  n 
Com,  Appcndijc.  No.  3,  ace, ;  2  Ld.  Raym.  (u)  Com.  Dig.  Pleader,  P.  I ;  4  T.  a. 
970,  contra.  And  see  the  prccedcnu.  1  371,  note  (6);  I  Saund.  9  b,  note  J.  ButJl 
Saund  3   289  w  la'd   down  in  Tidd,  9th  ed.  589,  which 

(p>'l2  Mod.  99;  «  Showt      10;  Tidd,    cius  2  Sa Ik.  602,  that  the  plainuff  cannot 
9th  cd.  687.  <*«»"'  to  the  plea  for  not  aetung  out  U»e 

(fl)  1  Saund.  3, 289.  whole  of  the  deed  on  over. 

^'^  (*)  1  Saund.  9  ;  4  East,  344,  345. 


t  See  American  Editor's  Preface. 
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on  faiB  part  (y) ;  or  perhaps  even  an  allegation  that  the  indenture  con-  m.  otsiu 
tains  no  negative  or  disjunctive  covenants,  with  an  averment  of  general  per- 
formanceY  would  be  sufficient  (z) ;  and  the  plaintiff  might  pray  an  enrolment* 
and  set  it  forth  if  untruly  stated  (a).  Certainly  it  would  be  desirable  to  promul- 
gate a  rule  that  it  shall  be  sufficient  for  either  party  to  set  out  only  such  parts 
of  deeds  or  instruments  as  may  be  sufficient  to  sustain  any  charge  or  defence 
without  setting  forth  useless  matters. 

•  When  oyer  is  prayed  of  a  bond  and  the  condition,  it  is  usual  in  a  plea  not 
to  set  forth  the  obligatory  part  of  the  bond,  but  to  say,  '*  and  it  is  read  to  him, 
&c.''  and  then  to  pray  oyer  of  the  ^condition,  and  set  it  forth  in  htBc  ver-  f  *470  ] 
ha  (801 )  ;  but  the  bond  ought  to  be  entered  at  large  as  well  as  the  condition, 
if  the  terms  of  the  obligatory  part  be  material  to  the  defence  (6).  So,  if  it  be 
material  to  tlie  plaintiff  that  the  penal  part  of  the  bond  be  set  forth,  he  may  in 
his  replication  pray  that  it  may  be  enrolled,  and  set  it  forth  (c),  or  under  Reg. 
Gen.  Hil.  T.  2  W.  4,  reg.  44,  ^  insert  the  dfied  in  the  defendant's  plea  for 
him.  If  no  use  is  intended  to  be  made  of  the  bond  there  is  no  need  to  pray 
oyer  of  it  at  all,  or  to  enter  any  such  prayer,  but  it  is  sufficient  to  pray  oyer  of 
the  eandition  only  (d) ;  for  the  bond  and  condition  are  considered  as  distinct, 
the  bond  being  complete  without  the  condition,  therefore  there  may  be  oyer  of 
one  without  the  other  (e).  If  it  appear  to  the  Court  that  with  reference  to  the 
deed  as  set  out  on  oyer  the  defendant  has  pleaded  a  false  plea,  the  Court  will 
give  judgment  for  the  plaintiff  upon  a  demurrer  to  the  plea  (/)• 


IV.  IMPARLANCES. 

The  term  imparlance,  or  Kceniia  loquendi,  in  its  most  general  significationf  ,y,  imi^asi* 
means  time  given  by  the  Court  to  either  party  to  answer  the   pleading  of  his    lancss. 
opponent,  as  either  to  plead,  reply,  rejoin,  &c.  and  is  said  to  be  nothing  else  The  an- 
hat  the  continuance  of  the  cause  till  a  further  day  (g*).     But  the  more  com-  J^^  ^^^ 
roon  signification  of  the  term  was  time  to  plead  {h)  f .     In  making  up  the  is-  forms  of. 
sue  joined  between  the  parties,  and  in  which  all  the  proceedings  are  necessa- 


I 


ry)  1  Saund.  317,  note  3.  of  impnrlances  in  general,     tn   Doct.  Plae« 

g)  4  East,  340,  344,  note  (/).  Imparlance^  il  is  thus  defined,  ^imporlanet  e«l 

^^a)  1  Sanad.  9  b,  note  1  ;  317,  note  S.  quando  ipse  dtftndms  petit  lieentiam  interlom 

(ft)  Lord  Raym.  1135;  ante^  465,  467.  quendi,  tcUieet^  quant  U  d^endant  desire  h 

(e)  Carih.  301,  302  ;     1  Lutvr.  680,  686  ;  eour  de  donor  a  luy  temps  de  pleader  al  suU 

1  Saund.  9  b,  n«  1.  ou  action  que  et  eommenee  tera  /«y."     Before 

{dj  Lib.  Plac.  209,  pi.  220 ;    1  Saund.  9  declaration  tha  continuance  is  by  dies  dalut 

b^  note  1.  prees.  partium;   after  declaration  and  befors 

(e)  1  Saund.  9  c,  n  I  ;  290,  n.  2.  issue    joined    by  imparlance ;    after    issue 

(/)  1  Saund.   9,  317,  note  2  ;    3  Salk.  joined,  and  before  verdict,  by  ticecomes  new 

119,  misit  breve;    and  after  verdict  or  demurrer, 

(g)  Bac.  Ab.   Pleas,  G. ;    see  Com  Dinf*  by  curia  advi$ari  vult. 

Pleader,  D.  and  <tf.i6id.;    1  Sel.  Pr.  ch.  rii.  (h)  2  Saund.    1,  n.  2;    2  Sbovr.  310; 

sect.  3 ;   2  Saurid.  I,  note  2  ;    Tidd,  9lh  ed.  Barnes,  346. 

462  ;   Stepb.  2d  edit.  97 ;    as  to  the  nature 


(801 )  I  A.  small  Tariance  between  the  oyer  of  a  bond  and  the  declaration,  is  not  ro^rJed  ; 
as  wbera  tha  words  ware,  '*  or  delay,"  and  in  the  declaration,  '*  or  other  delay,"  S^  varU 
aaea  was  held  imnarerial.    Henry  v.  Brown,  19  Johns.  Bep.  49.  ( 

t  Ssa  Anerleao  Editor's  Prslhea. 
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IT.  iMPAR-  rily  stated,  an  entry  of  an  imparlance  between  the  declaration  and  |>lea  waa 
LANOEs.    fQ|.|Q^,.)y  frequent  and  sometimes  necessary  (t) ;  but  it  was  not  asnal  in  fram- 
ing a  plea  or  replication  to  state  an  imparlance  separately,  unless  some  *aew 
matter  has  arisen  since  the  former  pleading  when  it  was  proper  (/r),  as  a  mode 
of  introducing  and  stating  at  what  time  the  new  matter  had  arisen  {hy 

Imparlances  were  of  three  descriptions  :  Ist,  A  Common  or  General  Impar- 
lance ;  2dly,  A  Special  Imparlance  ;  and  3d1y,  A  General  Special  Impar- 
lance {I).  The  first  was  without  saving  to  the  defendant  any  exception  against 
the  writ  or  jurisdiction,  and  was  always  to  a  subsequent  term  (m).  In  making 
up  the  issue  the  entry  of  such  an  imparlance  might  have  been  necessary,  in 
order  to  continue  the  cause  in  Court  (n) ;  but  in  framing  a  plea  such  an  entiy 
of  imparlance  was  not  necessary  unless  the  matter  of  defence  had  arisen  after 
the  declaration.  In  general,  pleas  in  bar  were  entitled  of  the  term  of  which 
they  were  pleaded,  without  reference  to  the  title  of  the  declaration  ;  and  as  a 
plea  of  tender  might  have  been  pleaded  as  well  after  as  before  an  imparlance, 
even  such  plea  might  have  been  entitled  of  a  terra  subsequent  to  the  decla- 
ration, though  it  was  said  to  be  more  correct  to  entitle  it  of  the  same  term  as 
the  declaration,  in  order  to  avoid  the  inconsistency  of  first  praying  an  impar- 
lance and  then  averring  that  the  defendant  has  been  always  ready  to  pay  (o). 
Afler  the  entry  of  such  a  general  imparlance,  the  defendant  might  plead  in  bar 
of  the  action  though  not  in  abatement  (p),  or  to  the  jurisdiction  of  the  Court; 
and  therefore,  when  by  the  practice  of  the  Court  the  defendant  was  at  liberty 
to  plead  in  abatement  in  a  term  subsequent  to  the  declaration,  (as  occurred 
when  the  process  was  returnable  on  the  last  return  of  a  term,  or  even  before, 
and  the  plaintiff  had  neglected  to  deliver  or  file  his  declaration  four  days  ex- 
clusive before  the  end  of  the  term,  or  had  neglected  to  declare  before  the 
esAoign  day  of  that  term,)  the  defendant  must  have  pleaded  such  plea  in  abate- 
ment either  of  the  same  terra  as  the  declaration,  or  of  the  subsequent  term  with 
a  special  imparlance  ;  and  if  it  were  pleaded  of  the  latter  without  such  a  special 
imparlance,  the  plaintiff  might  have  signed  judgment  as  for  want  of  a  plea  ((})• 
[  *472  ]  But  where  a  bill  was  filed  in  ^Trinity  vacation  against  an  attorney,  entitled  as 
of  Trinity  term,  and  the  defendant  pleaded  in  abatement  as  of  Midiaelmas 
term,  without  an  imparlance,  the  plea  was  held  good  (r). 

A  Special  Imparlance  was  with  a  saving  of  all  exceptions  to  the  writ,  bills 
or  count,  and  af\er  this  imparlance  the  defendant  may  plead  in  abatement  (s), 
but  not  to  the  jurisdiction  of  the  Court,  unless  founded  on  9.  personal  privilege, 
as  that  of  an  attorney,  &c.  (<).  In  cases  where  the  defendant  was  entitled  to 
a  special  imparlance,  it  was  in  the  Common  Fleas  granted  of  course  by  the 
prothonotary  upon  an  application  to  him  within  the  first  four  days  of  the  term 

(t)  2  Saund.  1,  n.  2  ;  5  Co.  75  ;  Tidd,  9th  (m)  6  Mod.  2*^ ;  2  Saund.  S  a. 

ed.  720.  (n)  ^nte,  470. 

(*)  See  the  form  in  a  plea,  and  in  a  repH"  (o)  2  Saund.  1,  2,  n.  2  j  1  Id,  33,  note  2; 

cattOH,  vol.  iii.  8d9  to  891.     After  issue,  any  Burr.  59  ;  Tidd,  9ih  c.d,  463. 

new  matter  must  hare  been   pleaded  puU  {p)  2  M.  &  Sel.  4^4. 

darrein  conUnuanee.    See  the  forms,  post,  (./)  2  Saund.  1,  n.  2  j    4T.  R.  520;6T. 

vol.  iii.  1244.  R.  369  ;  7  T.  R.  447,  note  d. 

(0  2  Bla.  Rep.  1095,   1096.    And  as  to  (r)  3B.  &Ald.  259;    1  Chit.  R«p.  704, 

the  different  kinds  of  imparlances,  and  when  S.  C. 

and  how  granted,  and  what  may  or  may  not  (s)  1  Lutw.  6,  and  Bae.  Ab.  Pleat,  C.  4; 

be  done  after  each,  see  2  Saqfid.  1,  n.  2;  2  Bla.  Rep.  1095. 

Tidd,  9tb  id.  462.  (0  Hardr.  365  -,  Bac  Ah.  Pleas,  C.  4. 
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Mibeequent  to  that  of  the  declaration ;  but  in  the  King's  Benchi  it  was  aaid  to  >^-  impar. 
bo  granted  only  by  ieaye  of  the  Court  obtained  by  a  side  bar  rule  (ti).     In    ^^^^^*' 
both  Courts  the  special  impax lance  must  have  been  stated  in  a  plea  in  abate- 
ment,  when  it  was  entitled  of  a  term  subsequent  to  the  declaration  (x). 

The  third  description  of  imparlance,  usually  denominated  a  General  Special 
Imparlance,  was  with  a  saving  of  all  exceptions  whatsoever  (jf),  and  could  only 
be  obtained  by  an  application  to  the  Court  on  motion  within  the  four  first  days 
of  the  next  term  af)er  the  declaration ;  and  it  was  in  the  discretion  of  the 
Court,  goyemed  by  the  particular  circumstances  of  the  case,  to  grant  it  or  not; 
and  it  would  not  be  granted  in  order  to  enable  the  defendant  to  plead  to  the 
jurisdiction  if  he  had  appeared  by  attorney.  The  prothonotary  had  no  power 
to  grant  this  description  of  imparlance,  and  a  plea  under  a  grant  by  him  would 
be  a  nullity,  and  the  plaintiff  might  sign  judgment,  or  at  least  a  respondetu 
atuter  might  be  awarded  (r).  When  this  imparlance  had  been  obtained,  the 
defendant  might  not  only  plead  in  abatement  of  the  writ  or  count,  but  also  per- 
sonal privilege  (a).  In  point  of  form  this  imparlance  was  similar  to  the  last 
with  the  exception  of  the  words,  *'  saving  to  himself  all  advantages  and  except 
Hans  uhatsoever^'^  and  sometimes  in  addition  to  these  words  the  ^following  [  *473  J 
are  added  :  ^*as  well  to  the  writ  and  declaration  as  to  the  jurisdiction  of  this 
Court;"  (b)  but  the  first  is  the  better  form. 

If  the  defendant  pleaded  to  the  jurisdiction,  or  to  the  disability  of  the  plaintiff 
or  defendant  to  sue  or  be  sued,  af\er  a  general  imparlance,  or  to  the  juris- 
diction after  a  special  imparlance,  the  plaintiff  might  in  general  either  higri 
judgment  or  apply  to  the  Court  to  set  aside  the  plea,  or  he  might  demur  to  it, 
or  allege  the  imparlance  in  his  replication  by  way  of  estoppel :  but  if  the  plain- 
iifff  instead  of  taking  any  of  these  advantages,  reply  to  the  special  matter  of 
the  plea,  the  fault  was  aided  (c). 

As  regards  personal  actions  commenced  in  either  of  the  superior  Courts,  afler  Imparlan- 
the  distinctions  between  the  Terms  and  Vacations  were  for  many  purposes  i^'lj/'a^r* 
annulled  by  statute  116.  4,  and  1  W.  4,  c.  70,  and    I  W.  4,  c.  3,  and  tions  now 
plaintifis  were,  by  2  W.  4,  c.  39,  sect.  11,  enabled  to  declare  and  expedite  ^|)'o||]bid 
their  actions  in  the  vacations,  it  was  finally  settled,  after  some  opinions  and  and  tug' 
decisions  to  the  contrary,  that  imparlances  in  such  actions  were  virtually  abol-  ^g^'****  *** 
ished  (d) ;  and  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,t  expressly  orders  that  no 
entry  of  continuances  by  way  of  imparlance  shall  be  made,  but  provides  for 
the  statenoent  of  matters  that  may  have  arisen  pending  the  action  and  since 
the  last  pleading,  by  way  of  suggestion  or  allegation^  and  the  forms  of  which 
statements  will  be  found  in  the  commencement  of  the  third  volume  of  this  edi- 

(«)  2  Bla.  R.  1094;    8  Saand.  1,  S,  note  (z)  S  Saand.  S  b,  note  9. 

9$  a.  £.  5  Ann. ;  Tidd,  9th  ed.  462,  463.  (a)  Id, ;  1  Lev.  54. 

<*)  4  T.  R.  520,  521  ;  6  T.  R.  369 ;  7  T.  (6)  2  Bla.  R,  1094  ;  2  Saand.  2  a,  note  2. 

R.  447,  in  which  1    Bla.  Rep.  51 ;     1  Wils.  (c)  2  Saund.  2  b,  n.  2  ;    Tidd,  9th  ediU 

961,  were  overruled.     In  all   cases  the  im-  463,  464. 

parlance  in  such  case  should  be  stated  in  the  (d)  Nurse  r.  Gceting:,  3  Dowl.  157,  158 ; 

israe,  9  Saund.  I  e,  note  2.  1  Crom.  M.  &  Ros.   567  ;    Wigley  f>.  Tom- 

(jf)  See  the  forms,  pott,  vol.  iii.   889  to  lins,  3  Dowl.  7  ;    3  Chitty's  Gen.  Prac.  103, 

899.  104. 


t  See  American  Editor's  Preface. 
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IT.  mvAK-  (ion  (e).  In  eaie  of  the  death  of  one  of  several  plaintifla  or  defendants  p«ii<iiii^ 
^^^^^*'  a  suit,  the  8  &  9  W.  3,  c.  11,  sect  7,  directs  that  if  the  cause  of  action  sor- 
vive,  the  suit  shall  not  abate,  provided  the  death  be  duly  suggested  or  stated 
on  the  record.  In  the  commencement  of  the  third  volume  there  will  be  found 
several  forms  of  such  suggestions,  which  should  be  duly  made  in  the  earliest 
instance,  or  at  least  within  eight  days  afterwards  (/)• 

(«)  See  Bosanquet'i  Rules  6  and  6  in       (/)  See  Reg.  Qen.  Hil.  T.  4  W.  4,  ng. 
aotee  ^  eee  form,  M.  131.  S ;  and  see  form,  Bosanquet'a  Rulea,  131 ; 

and  pott,  ToL  iii. 


\ 
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♦CHAPTER  VI. 

Of  Pleoi  to  the  Jurudiclion,  and  in  Abatemeniy  and  the  Proceedinge 

thereon. 

Thk  law  has  prescribed  and  settled  the  order  of  pleading  which  the  defend-  Order  of 
ant  is  to  pursue,  and  although  it  has  been  objected  that  as  regards  pleas  in  P^^^^°S* 
abatement  the  division  is  more  subtle  than  useful,  yet  as  regulating  in  some 
respects  the  forms  of  commencements  and  conclusions  of  the  pleas,  and  the 
right  to  plead  another  plea  in  abatement  in  some  cases  afler  judgment  against 
the  defendant  of  respondeas  ouster,  it  is  deemed  here  expedient  to  adhere  to  the 
ancient  orderi  especially  as  no  preferable  arrangement  has  been  suggest* 
cdy  viz,  (a) 

l$t.  To  the  jurisdiction  of  the  Court, 
2dly.  To  the  disability^  ^c.  of  the  person, 
i'  Ist.   Of  the  plaintiff. 

\2diy.  Of  the  defendant.  ^ 

Zdly.  To  the  Count  or  Declaration. 
4kthly.  To  the  Writ. 

1st.  To  the  form  of  the  writ. 

{1st.  Matter  apparent  on  the  face  of  it. 
2dly.  Matter  dehors. 
2iUy.  To  the  action  of  the  tm/. 
bthly.  To  the  action  itself  in  bar  thereof  (b) (802). 

Thisy  it  is  said,  is  the  natural  order  of  pleading,  because  each  subsequent 
plea  admits  that  there  is  no  foundation  for  the  former,  and  precludes  the  de» 
fendant  from  afterwards  availing  himself  of  the  matter,  as  when  the  defend- 
ant pleads  to  the  person  of  the  plaintiff  he  admits  the  jurisdiction  of  the 
Courtf  for  it  would  he  nugatory  to  plead  that  defence  in  a  court  which  has  no 
jnrisdiction  (c) ;  and  when  the  defendant  pleads  to  the  count  he  admits  that 
the  plaintiff  is  able  to  sue  him  and  the  defendant  to  be  sued  ;  and  when  the 

!«)  See  Stephens  on  Pleading,  2d  ed.  71,        (c)  In  inferior  Courls,  hc^wever,  this  does 

e) ;  and  see  the  arrangement  of  the  sub-  not  obtain,  for  if  such  Court  have  not  juris- 

ject  of  Abatement,  Comyn's  Digest  and  Ba-  diction  over  the  subject-matter,  it  will  be  a 

eon's  Abridgment,  tit.  AbatemenL  ground  of  nonsuit  on  the  trial,  1  T.  R.  151 ; 

(4)  Per  Holt,  C.  J.,  8  Ld.  Raym.  970 ;  ante,  456 ;    and  if  there  be  a  total  want  of 

Latdi.  178 ;  Co.  Lit.  303,  304 ;  Gilb.  C.  P.  jurisdiction  in  any  of  the  Courts  in  England, 

49 ;    Doc   Plac.  in   Preface ;     Com.   Dig.  the  matter  may  be  pleaded  in  bar,  or  given 

Abatement,  C. ;  Tidd,  9th  ed.  630 ;  and  for  in  evidence  under  the  general  issue,  even  in 

an  account  of  the  various  kinds  of  pleas  in  actions  in  the  superior  Court  at  Wesimin- 

EqyUy,  and  their  essential  difference,  see  ster  ;  6  East,  583  ;    1  East,  352 ;  Tidd,  9th 

Beamed  PL  £q.  chap.  II.  ed.  960. 


(80t)  The  order  of  pleading  does  not  appear  to  have  varied  much  from  this  scheme^ 
evm  at  the  earliest  periods  of  the  law.     1  Reeve's  Hist.  E.  L.  451.    8  Reeve's  Hist.  E« 


G.  160. 
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oADEft  or  defeadant  pleads  to  the  form  of  the  writ  he  admitfl  die  form  of  the  count  ; 
*  and  after  a  pUa  in  bar  to  the  action  the  defendant  cannot  plead  in  ^ahatmtnU 
unless  for  new  matter  arising  after  the  commencement  of  the  suit  (d  )(603). 

If  this  order  of  pleading  be  inverted,  the  defendant  will  be  precluded  from 
pleading  any  matter  prior  in  point  of  order  (e).  And  this  is  material,  for 
though  it  is  said  that  after  a  judgment  of  rtgpondeaa  otuier  there  can  be  no 
plea  in  abatement,  because,  if  it  were  allowed,  there  would  be  no  end  of  such 
pleas  (f) ;  yet  this  must  be  understood  of  pleas  in  abatement  in  the  same  d*' 
grtt  as  popish  recusancy  and  outlawry  (^),  which  are  both  to  the  ptnon  ; 
for  the  defendant  may  plead  to  the  person  of  the  plaintiflT,  and  if  that  be  over- 
ruled he  might  afterwards,  if  in  time,  plead  to  the  form  of  the  writ  {h). 

The  more  genera)  division  o{ pleas  is,  however,  1st,  Pleas  Dilalary;  2d1y, 
Pleas  Peremptory  (t).  Of  the  yarm«r  description  are  pleas  to  the  jurisdiction ; 
to  the  disability  of  the  person ;  to  the  count  or  declaration^  and  to  the  writ; 
of  the  latter  or  peremptory  kind,  and  which  lead  to  an  issue  which  finally 
settles  the  dispute,  are  pleas  in  bar  of  the  action. 


I.  OP  PLEAS  TO  THE  JURISDICTION. 


LPLBASTO 
TBB  JV- 

anDic- 

TIOW. 


Pleas  of  this  description  though  in  effect  they  abate  the  writ,  yet  differ  from 
pleas  in  abatement,  principally  in  three  points,  viz.  that  they  must  be  pleaded 
in  person ;  that  at  all  events  before  the  recent  pleading  rules,  Hil.  Term,  4 
W.  4,  only  half  defence  should  be  made  ;  and  that  they  should  conclude  si 
curia  eognoscere  «e/t^  and  not  quod  billa  ccasetur  {k).  Objections  even  to 
the  jurisdiction  of  the  superior  Courts  may  in  some  cases  be  taken  under  the 
general  issue,  but  in  general  they  must  be  pleaded  (804).  In  all  trausitoiy 
actions,  and  in  local  actions  arising  in  England  or  Wales,  if  there  be  no  plea 
r  *476  1  to  the  jurisdiction,  the  Courts  at  Westminster  may  *in  general  hold  plea  there- 
of (/)•  And  therefore  it  cannot  be  pleaded  that  the  debt  is  under  40s.  and 
ought  to  have  been  sued  for  in  the  County  Court,  because  tho  superior  Courts 
have  concurrent  jurisdiction,  and  the  only  course  is  to  apply  to  the  superior 
Court  by  motion  to  stay  the  proceedings  (m).  The  instances  in  which  aa  ac- 
tion may  be  brought  here,  although  the  cause  of  action  arose  in  a  foreign 
country,  have  been  already  noticed  (»}•     Where  the  Court  has  no  jurisdiction 


(d)  Oilb.  C.  P.  50  ;  Com.  Dig.  Abatement, 

C.  1.  23»  «4. 

(e)  Co.  Lit.  #03 ;  Com.  Dig.  Abatement, 
C. ;  Doc.  Plac.  Preface* 

(/)  Bac.  Ab.  Abatement,  O. ;  Gilb.  C. 
P.  186  ;  8  Saund.  4UI  ;  12  Mod.  S30. 

(^)  Hetl.  126. 

(4)  Com.  Dig.  Abatement,  I.  3,  4 ;  Bac. 
Abr.  Pleas,  K.  1. 

(<)  See  Stephen,  Sd  edit.  67;  and  id. 
Appendix,  note  19. 

(k)  Bac.  Abr.  Pleas,  E.  S,  and   Abate- 


ment;  5  Mod.  146;  1  Satk.  298;  3  Bla. 
Com.  301.  As  to  pleas  to  the  jurisdiciioo 
in  general,  see  claim  of  conusance,  ente, 
455  ;  Cum.  Dig.  Abatement,  D. ;  Bac.  Ab. 
Pleas,  E.  and  Courts,  D.  and  Oilb.  C.  P. 
187  to  197 ;  Tidd,  9th  edit.  630  ;  in  equity, 
Beames'  PI.  Eq.  57,  252. 

(0  And.  198;  1  Wood,  193;  Bac  Ab. 
Pleas,  E.  I. 

(in)  Sandall  V.  Bennett,  2  Adol.&E1.2(M. 

(n)  Jinte,  298,  299.  306,  307. 


(803)    {  Palmer  v.  Evertson,  2  Cow.  Rep.  417. } 


(804)  It  may  be  shown  under  the  general  issue,  that  there  is  no  court  in  the  cowiry 
hich  has  jurisdiction  of  the  cause.  Rea  r.  Hayden,  3  Mass.  Rep.  124.  Anthoat. 
isher,  Doug.  650,  n.  132.    Sed  vide  Smith  v.  Elder,  3  Johns.  Rep.  1 13. 


wmch 
Fisher 
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at  common  lav«  or  it  has  been  taken  away  by  act  of  parliamenty  such  want  of   >•  rtcAt 
jarisdiction  may  in  general  be  pleaded  in  har^  or  given  in  evidence  under  the  *  ^udio.^* 
general  issue,  and  is  not  properly  the  subject  of  a  plea  in  abatement  {o).      tio». 
And  it  has  been  recently  decided  that  where  a  public  statute  for  erecting  a 
Court  of  inferior  jurisdiction  enacts  that  no  action  for  any  debt  notamoont- 
ing  to  408.J  &c.  and  recoverable  by  that  act,  shall  be  brought  against  any  per- 
son residing  within  the  jurisdiction,  &c.,  such  statute  is  a  defence  upon  the 
general  issue  to  a  party  bringing  himself  within  it,  who  is  sued  in  the  superior 
Courts,  unlei98   the  statute   direct    another  course  of   proceeding  (p).     In 
other  cases  the  statutes  relating  to  the  Courts  of  Requests,  and  which  in- 
vest them  with   exclusive  jurisdiction   in  certain  cases,   enable  the  debtor, 
if  sued  elsewhere,  to  plead  the  exemption  in  bar,  or  direct  that  a  auggeaiion  of 
the  matter  shall  be  entered  on  the  roll.     The  exact  mode  of  relief  pointed  out        * 
by  the  respective  statutes  must  be  strictly  pursued  (9). 

In  most  of  the  tn/eWor  Courts  the  want  of  jurisdiction  is  fatal  to  the  suit, 
without  any  plea  stating  the  objection,  for  the  cause  of  action  must  be  alleged 
to  have  arisen  within  the  jurisdiction,  or  a  writ  of  false  judgment  may  be  sup- 
ported ;  and  if  the  fact  be  so  alleged  but  not  so  proved,  the  plaintiff  ought  to  be 
nonsuited  on  the  general  issue  ;  and  if  the  inferior  Court  admit  the  jurisdiction, 
a  bill  of  exceptions  may  be  tendered,  or  a  prohibition  issued  (r).  In  these 
cases,  however,  the  defendant  may  plead  to  the  jurisdiction,  which  seems  to  be 
the  safer  course  («). 

*We  have  already  seen  that  the  defendant  can  only  plead  to  the  jurisdic-  r  41477 1 
tion,  where  the  grant  to  the  inferior  Court  was  habere  cognitionem  placitorum, 
witti  exclusive  words  (/).  In  this  case  the  plea  cannot  be  in  bar.  At  common 
law  there  was  a  distinction  between  ^foreign  plea  and  a  plea  to  the  jurisdiction. 
A  foreign  plea  was  where  the  action  was  carried  out  of  the  county  or  place 
where  the  venue  was  laid  (n).  Ancient  demesne,  and  all  pleas  of  privilege, 
are  pleas  to  the  jurisdiction,  and  not  foreign  pleas  (x).  It  was  always  neces- 
sary before  the  statute  of  Anne  to  verify  a  foreign  plea  by  affidavit,  but  not  a 
plea  to  the  jurisdiction  (y). 

Pleas  to  the  jurisdiction,  when  the  objection  cannot  be  otherwise  taken,  are 
either  in  local  or  transitory  actions.  The  defendant  may,  in  local  actions, 
plead  to  the  jurisdiction,  when  the  cause  of  action  accrued  in  a  jurisdiction 
into  which  breve  domini  regis  non  currit  {z).     Therefore  he  might  plead  that 

(o)  6  East,  583;    1  East,  352  ;    4  T.  R.        (r)  Gilb.  C.  P.  188,  189  ;  Bac.  Ab.  Pleas, 

503.  E.  1  ;  Courts,  D.  4  ;   1  Saund.  98,  note  1. 
(p)  1  East,  353.  (5)  Bac.  Ab.  Courts,  D.  4  ;  see  the  prece- 

(q)  Per  Lord  Kenyon,  1  East,  354.    Sev-  dents  of  plea  and  replication,  1  Wentw.  61, 

eral  of  tliese  statutes  are  collected,  and  the  60,  69,  78 ;  and  1  Wentw.  Index  ;  Lil.  Ent. 

mode  of  proceeding  is  pointed  out  in  Tidd,  475.    See  forms,  postf  vol.  iii. 

8ih  edition,  989  to  995 ;    9ih  edit.   954  to        (f)  ^nte,  456. 

969;   and  see  Mr.  Tidd  Pratt's  coinprehen-        (u)  1   Saund.  98,  note  1;    Carth.  409; 

•ive  collection  of  the  statutes  relating  to  Vin.  Ab.  Foreign  Plea.    See  the  precedent. 

Courts  of  Request.     In  many  instances  if  Lil.  Ent.  475. 

the  debt  be  manifestly  less  than  405.  and        (r)  Vin.  Ab.  Foreign  Pleas,  A.  llj    5 

be  recoverable  in  the  County  Court,  &c.  the  Mod.  335. 

saperior  Courts  will  stay  the  proceedings  in        (y)  1  Saund.  98,  note  1  ;    Carth.  408 ; 

the  action,  Tidd,  9th  edit.  516;    but  the  Yin.  Ab.  Foreign  Pleas,  5  Mod.  335. 

olnection  cannot  be  pleaded,  see  2  Adol.  At        (x)  Bac  Ab.  Courts,  D.  3 ;   Qllb.  C.  P« 

EL  804.  191  i  I  Wils.  806 ;  3  East,  188. 


477  OF   PLEAS 

t.  PLCAi    the  laods  are  ancient  demeene,  holden  of  the  king's  manor  (a)  ;  and  before 

misDic-  ~  ^^®  ^^^®  statute  (6)  he  might  have  pleaded  that  the  cause  of  action  arose  in 

TioN.      Wales  (c)  ;  or  in  a  county  palatine  (d).     So  he  may  plead  that  the  cause  of 

action  arose  in  the  cinque  ports  (e),  or  in  London  (/),  or  any  other  txchmt 

jurisdiction  (g) ;  but  £ly  is  not  an  exempt  jurisdiction,  though  the  hishop  may 

demand  conusance  (h).     It  has  been  held  that  it  may  be  pleaded  in  a  local 

action  that  the  lands  are  out  of  the  realm  (t) ;  but  as  this  might  be  pleaded  in 

[  *478  ]    bar,  or  be  given  in  ^evidence  under  the  general  issue,  it  is  unnecessary  to 

plead  such  matter  in  abatement  {k).     In  ejectment^  as  the  real  defendant  ia 

obliged  on  appearing  to  enter  into  the  consent  rule,  and  to  plead  the  gen^nd 

issue,  he  cannot  plead  to  the  jurisdiction  without  leave  of  the  Court  (i). 

In  all  transitory  actions  the  Courts  at  Westminster  have  jurisdiction,  unless 
taken  away  by  particular  act  of  parliament  (m),  and  with  the  exception  in  favor 
of  the  Universities  of  Oxford  and  Cambridge  (n),  unless  the  plaintiff  by  hii 
declaration  shows  that  the  action  accrued  in  an  exclusive  jurisdiction,  no  ob- 
jection to  that  of  the  Superior  Courts  can  be  taken  (o).  And  if  the  declaration 
disclose  the  fact,  still  the  defendant  cannot  demur  or  move  in  arrest  of  judg- 
ment, but  must  plead  to  the  jurisdiction  (p).  It  has  been  said  that  there  are 
no  pleas  to  the  jurisdiction  of  the  Courts  at  Westminster  in  transitory  actions, 
unless  the  plaintiff  by  his  declaration  admits  that  the  cause  of  action  accrued 
in  a  county  palatine  {q).  It  is,  however,  presumed  that  those  cases  were  only 
put  as  instances,  and  that  if  it  appeared  on  the  face  of  the  declaration  that  the 
cause  of  action  arose  in  any  other  exclusive  or  exempt  jurisdiction,  a  plea  to 
the  jurisdiction  might  be  pleaded  (r). 

Some  pleas  in  abatement  arising  from  privilege  of  person  may  be  classed 
under  pleas  to  the  jurisdiction,  in  respect  of  their  affecting  the  jurisdiction  of 
the  Court,  and  concluding  whether  the  Court  ought  to  have  further  conusance 
of  the  suit  (9) ;  as  where  an  attorney  or  officer  of  a  particular  Court,  a  tiO" 
oer,  or  scholar  of  the  Universities,  is  sued  out  of  the  proper  Court  (^)(805). 

(a)   10  East,  523  ;  C(  m.  Diof.  Abatement,  (k)  6  East,  583  ;  4  T.  R.  503 ;  ante,  309i 

D.  1  ;     Ld.    Raym.  1418;    1  Snik.    56;  s-^e  31U 

the  precedents  in  Heme,   351  ;   Rast.   Ent.  (l)  Bta.  Rep.  197;    3  Wils.  51  ;  %  Stra* 

101;    Thomp.   Eni.  2;    Mud.  Em.  249  ;  3  1120;  8  T.  R.  474. 

Inst.  C.  8,  9;    Hans.   lOi;    1  Wentw.  51;  (m)  Bac.   Ab.  Courts,  D.  3;  see  the  dif- 

and    see    other  forms   and   replications,     1  fereni  staiutes,  Tidd,  9th  ediu  954  to  962. 

Wentw.  Index.  (n)  Bac.  Ab.  Courts,  D.  3;  Gilb.  C.  P. 

(6)  1  Wm.  4,  c.  70,  s.  13.  191  ;  Wood,  Inst.  520;  Yin.  Ab.  Unife^ 

(c)  Com.  Dig.  Abatement,  D.  2  ;  1  Wils.  sity,  K. 

193;    Dougl.  213.     See  the  precedents,   1  (0)  4  Inst.  213;    1  Sid.  103;    Gilb>C.P' 

Wentw.  45,  49,  68  ;   1  Wile.  193.  ]9l  ;  Bhc.  Ab.  Courts,  D.  3. 

{d)  Com.  Di^.  Abatement,   D.  2.      See  (/i)  Carth.  11,354;  Bac  Ab.  Courts,  D. 

the  precedents,  Rast.  Ent.  419  ;    Heme,  7  ;  3;  Gilb.  C.  P.  191  ;  5  Mod.  144. 

3  Inst.  CI.  14  ;   1  Wentw.  49.  (q)  4  Inst.  212,  213,  and  other  auUxirilie^ 

(e)  Com.  Dig.  Abatement,  D.  3;    4  Inst.  Tidd,  9th  ed.  631,  note  (c). 

324;  Jftnk.  190;  Keii.  89.     See  the  prece-  (r)  See  1  Wils.  193.    See  the  precedents 

dents,  Bro.  Red.  475,  and  1  Wentw.  Index,  in  transitory  actions,  id. ;  1  WcDtw.  45, 49, 

(/)  3  Leon.  148.  68. 

(g)  Bro.  Ab.  Conusance,  52  ;  1  Bla.  Rep.  (s)  See  the  precedents,  8  T.  R.  631 ;  Com. 

197.    See  the  precedents,  1  Wontw.  Index.  Dig.  Abatement,  D.  4;  Bac  Ab.  Abatement, 

{h)  Carth.  109 ;    Salk.  183 ;  3  East,  128,  C.  Pleas,  E.  2  ;  Lutw.  4S,  639 ;  22  VinJkh. 

138.  9;  3  T.  B.  186;    5  Mod.  146;  Gilb. C.  P. 

(0  Show.  191 ;  1  Salk.  80 1  Com.  Dig.  208,  209,  cited  5  Mod.  335;  18  Eas^  M4. 

■    Abatement,  D.  3.  {i)  See  the  precedents,  post,  vol.  iii. 

(805)  Vide  King  v,  Coit,  4  Da^,  134.    An  attorney  sued  jointly  with  aik»ther,  cannot 
aTail  hinself  of  his  pririlege.    Tiffany  v.  Driggs  and  Lynch,  13  Johns.  Rep.  26!i. 


TO   TUC  JURISDICTtON.  M79 

TVbeve  «  penoo  is  wrongfully  sued  in  an  infarior  Court,  he  must  tender  hia  '•  plsas 
plea  to  the  juriadictioD  tn  jpro|»ri«  jMTMwia  *t€d«fiie  cvriaf  and  make  oath  of  the  ^\^^gQ^* 
truth  thereof;  and  if  the  inferior  Court  will  not  accept  his  plea,  he  may  have  tion. 
ti  prohibition  from  one  of  the  common  law  Courts  at  Westminster,  or  in  vaca« 
lion  from  the  Cou/t  of  Chancery  (11)4  In  the  Muperior  Courts  a  plea  to  the 
jurisdiction  must  be  pleaded  within  four  days,  both  the  first  and  last  of  which 
are  incluaiyei  after. declaration  (:p),  and  generally  bettre  imparlance  (y).  For* 
awrly  it  UMist  have  been  entitled  of  the  same  term  as  the  declaration  {z)t  but 
Reg.  Gen.  H'd.  T«  4  W.  4|  now  requires  every  pleading  to  be  entitled  of  the 
day  of  the  month  and  year  when  the  same  is  pleaded,  aod  shall  bear  no  other 
time  or  date.  It  must  be  pleaded  in  persoui  and  not  by  attorney,  because  the 
latter  would  admit  the  jurisdiction  of  the  Court  (a) ;  and  for  the  same  reasonf 
at  least  before  Reg.  Gen.  Hih  T.  4  W.  4,  full  defence  ought  not  to  be  madOf 
but  only  half  defence,  though  the  words  **wAea,  4*^*"  would  suffice  (6).  A 
party  paying  money  into  Court,  admits  the  jurisdiction  of  such  Court,  and  can- 
not plead  in  abatement  to  it  (e).  After  stating  the  appearance  and  defence, 
the  plea  may  proceed  at  once  to  show  the  defect  of  jurisdiction,  without  any 
preliminary  prayer  <i  curia  cogno$eere  veUi^  &c.  (d). 

In  all  pleas  to  the  jurisdiction  of  the  superior  Courts,  it  must  be  shown 
that  there  is  another  Court  in  which  justice  may  be  effectually  adminis* 
tered  (806),  lor  if  there  be  no  other  mode  of  trial,  &c.  that  alone  would  give 
the  superior  Court  jurisdiction  (e).  In  transitory  actions,  it  was  necessary  to 
aver  in  a  plea  that  a  county  palatine  Court  ought  to  entertain  the  suit ;  either 
that  the  defendant  dwelt  in  the  county  palatine,  or  that  he  had  sufficient  goods 
and  chattels  there  by  which  he  might  be  attached,  otherwise  the  plea  could 
not  be  allowed  lest  a  failure  of  justice  should  ensue  (/)•  But  in  a  plea  to 
the  jurisdiction  of  an  inferior  Court  it  was  sufficient  to  allege  that  the  cause 
of  action  accrued  out  of  its  jurisdiction,  without  *showing  the  jurisdiction  to  [ ^480] 
which  the  plaintiff  should  have  resorted  (g-).  These  pleas  should  conclude 
with  a  prayer,  ^*  ei  curia  cognoecere  velit,"  or  "  reepondere  non  dtbet^^^  and  not 
^*quod  biUa  vd  breve  cMt e/tir."  {h)  The  former  was  the|[most  usual  conclusion 
when  the  subject-matter  of  the  plea  related  to  the  cause  of  action,  and  the 

(11)  1  Saund.  98,  n.  I ;  6  Mod.  146  ;  Bac.  355 ;    3  Leon.  148  ;    4  T.  R.  503 ;    4  Inst. 

Ab.  Pleas,  £. ;  Courts,  D.  4;  Pleas,  E.  1 ;  813  ;  Bac.  Ab.  Abatement,  A.  Courts,  D.  3. 

mntt,  458.  So  the  Courts  by  analogy  will  not  stay  the 

(x)  8  T.  R.  474 ;  Com.  Dig.  Abatement,  proceedings,  although   the    debt  be  under 

D.  i ;    Tidd,  9th  edit.  638,  639.     When  40s.,  if  there  be  no  inferior  Court  which  has 

otherwise,  id.  jurisdiction  oyer  it,  3  B.  &  P.  617  ;    Tidd, 

(«)  Ante^  471  ;  Com.  Dig.  Abatement,  D.  9ih  ed.  516  ;  and  see  Sandall  v,  Bennett,  S 

9 ;  Gilb,  C  P.  l87 ;  Bac.  Ab.  Pleas,  E. «.  ^Adol.  &  El.  204. 

(2)  Ante,  461  to  463.  (/)  Carth.  355  ;  Tidd,  9th  ed.  631.    See 

(fl)  a  Saund.  209  b  ;    Oilb.  C.  P.  187;  the  precedents,  pos<,  yol.  iii. 

Bac*  Ab*  Abaument,  A.  Pleas,  &c.  8  ;  8  T.  (g)  6  East,  600,  601  ;    and  see  the  pre- 

R.  631.  cedents,  1  Wentw.  51,  60, 61, 78;  pott,  yol. 

(&)  Ante,  463  -,  8  Saund.  809  b.  iii. 

(e)  6  Eep.  Rep.  81,  88.  {h)  Bac.  Ab.  Pleas,  E.  8 ;  Latch.  178 ;  S 

(tf>  See  the  forms,  Rast.  EnU  101, 419 ;  Mod.    146;    Bro.    Jurisdiction,   pi.   17;    8 

Heme,  351;    I   Wile.  193,  and  sn<e,  459.  Sannd.  809;    Rast.  En t.  101,419;    Heme, 

Bat  see  the  precedent,  8T.  R.  631.  351  ;  1  Wils.  193;  Lutw.  45,  639 ;  8  Rich* 

(«)  6  East,  598, 600 ;  Cowp.  172  ;  Carth.  C.  P.  10 ;  Lil.  Ent.  9. 


(806)  Vide*  Lawreooe  9.  Smith  and  Ruaeell,  5  Man.  Rep.  368.    Rea  v.  Haydwi,  S 
Meae.Rap.84, 

YoL.  I.  56 
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I.  rLIAS 

TO  THB  Jtr- 

Aismc- 

TiOH. 


Affidarit 
(0- 


Replica* 
tion,  &c* 


retpdndtrn  non  cMe<  seemff  proper  wli«re  tfaa  objection  to  the  jwMietkm  m  t 
perfono/  privilege  («)»  If  the  pka  irere  to  eonplode  in  ber  to  the  aettOBt  tke 
jartsdiction  would  thereby  in  general  be  admitted  {k)* 

In  support  of  a  plea  to  the  jurisdiotion  there  muet  in  general  be  an  ej^divtf 
of  the  truth  of  its  contents  (m).  And  where  ancient  deoaesne  is  pleaded^  dM 
affidavit  must  state  that  the  lands  are  holden  of  a  manor  which  is  ancient  de> 
mesne,  that  there  is  a  Court  of  ancient  demesne  regularly  holden ;  and  that  the 
lessor  of  the  plaintiff  has  a  freehold  interest  (n). 

To  the  plea  of  ancient  demesne  the  plaintiff  may  reply  (hat  the  land  ii 
pleadable  at  common  law,  and  traverse  that  the  manor  is  ancieiit  demesnet  er 
he  may  reply  without  a  traverse  (o).  The  replication  to  a  plea  to  the  jarisdie- 
lion  in  general  commences  with  a  statement  that  the  writ  ought  not  tobeqnasb- 
ed,  or  that  the  Court  ought  not  to  be  ousted  of  their  jurisdiction,  becaose, 
&c.  (p) ;  and  concludes  to  the  country  if  the  repftcation  merely  deny  tfie 
inbject-matter  of  the  plea  (9).  Where  the  plamtiff  deimnrs  to  the  plea* 
he  states  that  he  is  not  bound  to  answer  the  plea,  and  Chat  ^  same  is  net  saf* 
ficient  to  prevent  the  Court  from  having  conusance  of  (he  actioB  (r) ;  (he 
language  of  the  joinder  in  demurrer  corresponds  with  Ihat  of  the  demnrrar  («). 

The  judgment  in  these  cases  is,  that  the  writ  shall  abate«  er  reiponduA 
9Wfhr  (<). 


[  ♦481  ] 

It.    OF 
VLBAI  IN 

ABA.TB- 
KKITT. 


♦II.  OF  PLEAS  IN  ABATEVENTCh). 

Whenever  the  subject-matter  of  the  plea  or  defence  is,  that  the  plaintiff  can* 
not  maintain  any  action  at  any  time  whether  present  or  future  in  respect  of  the 
supposed  cause  of  action,  it  may,  and  usually  must,  be  pleaded  in  bw ;  bat 
matter  which  merely  defeats  the  present  proceedings  and  does  not  shew 
(hat  the  plaintiff  is  forever  concluded,  should  in  general  be  pllcadedin 
ahatemeni  (807),  (from  the  French  abatre)  (x).     The  criterion  or  leading  dis- 


(i)  Id,  7  but  the  plea  of  an  attorney  sued 
by  latitat  in  his  own  Conrt  niiiy  conclude 
St  curia  eognoscere  velit,  12  East,  444  ;.  and 
see  the  present  form,  postf  toL  itt. 

(&)  Vin.  Ab.  Courts,  Jiirisdiciion,  N.  a. 

(/)  Aft  to  the  time  oC  swearing  the  aifida- 
Tit,  see  3  Chiity*s  Gen.  Prae.  712. 

(m)  4  Ann.  c.  16,  s.  1 1  ;  Bac.  Ab»^C(Hirts,Kk 
D.  4.     See  ante^  459. 

(n)  Burr.  1046. 

(0)  Com  Dig.  Abatement,  D.  I. 

ip)  Thomp.  Ent.  2;  Raet.  £nt.  1^1^ 
Clih.  Enu  17. 

(g)  Id. 

(r)  Raat.  Ent  419;   1  Wils.  194. 
(«)  Id. 

(t)  Vin.  Ab.  Courts,  Jurisdictioni  N.  a  j 
Com.  Dig.  Abatement,  I.  14. 

(u)  AUbougb  pleaa.in  abatement  of  tka. 


writ  in  respect  of  Vatitmce,  ftchave  now 
been  vrrtuaily  abolished  by  the  modern 
practice  of  the  CooriB  not  permitting  oyer 
oC  the  writ  so  as  to  disclose  that  Tariance, 
and  although  plefts  of  Utfanemir  have  bfeii 
expressly  abolished  by  the  3  &  4  W.  4^  t. 
42,  8.  1 1,  and  plea»  of  nonjoindtr  are  mtjch 
limited,  yet  thefe  are  atilt  many  instances  in 
which  pleas  in  abatement  may  still  be  me* 
fully  pleaded,  and  students  and  practiliooers 
should  examine  the  subject ;  see  in  general 
Com.  Dig.  Abatement,  1  Wentw.  and  fod, 
%6k  iii.  As  to  pleas  in  abatemeat  m  Courts 
of  eqtiihfj  see  Beames^  PL  Eia.  53,  54,  57, 
280,  &c. 

(z)  4  T.  R.  227;  Bac.  Ab.  Abatement, 
N. ;  Com.  Dig.  Abatement,  B. ;  3  Campb. 
152. 


(807)    {  A  plea  in  abatement,  alleging  that  thare  are  othart  liable  with  the  defendant 
d<HHi  m»t  admit  the  existence  of  any  contract  whatever,  the  new  partiea  .being  C(mditioo* 


betwvtD  m  ploaao  ohaiimml  and  %  plea  10  bar  U«  that  tba  former  mutt  u*  ri.»At 

[    ABATl 
MBtfT. 


not  only  point  out  the  pbiotiff 'b  esroTf  but  wnat  show  him  how  it  may  be  cor-  ""  ^^^''^ 


neted,  and  furttieh  him  with  materials  for  avoiding  the  same  mistake  in  anoth- 
er suit  in  regard  to  the  same  cause  of  action  ;  or  in  technical  language  mu$i 
giea  ihe  ftlawUff  a  better  torii  (y )•  There  are,  however,  some  matters  which 
maj  be  pbaded  either  10  abatenient  or  in  bar ;  as  in  replevin  for  goods,  the 
defendant  may  plead  property  in  himself  or  in  a  stranger  (608),  either  in  abate- 
ment or  in  bax(z).  So  outlawry  (809)  for  felony,  alien  enemy  (810)  at  the 
time  of  the  contract  (a),  and  attainder,  by  either  of  which  the  cause  of  ac- 
tion wasforfeiledf  may  be  pleaded  in  abatement  or  in  bar  (6)  ;  and  when  the 
defendant  has  omitted  to  plead  suqb  matter  in  abatement  in  due  time,  he  must 
plead  in  bar  (c)* 

There  were  instances  in  which  the  right  of  action,  and  even  the  present 
suit,  was  «iisp«n4(eil  oaly,  and  not  destroyed,  and  when  the  matter  could  only 
be  pleaded  in  abateraenty  and  the  plea  should  conclude  n  retpanderi  debet 
fHMiifiie,  ftc»  ftfid  when  the  disability  is  removed  the  suit  will  proceed  (d).  Of  Parol  de- 
Aat  deecriptioo  was  porol  demurrer;  the  meaning  of  which  waS|  that  the  °lV7^f^ 
flemding  should  be  eiayed*     That  occurred  where  an  infani  heir  was  sued  on  by  t  W.  4, 
the  specialty  debt  of  hia  ancestor,  and  pleaded  his  nonage,  not  as  a  bar  or  ^-  '^^>  "^^ 
defence,  but  merely  in  siupention  of  the  existing  proceedings  until  he  arrived 
mi  hi*  full  *age  (e)«    A  plea  of  this  nature  was  termed,  and  was  for  most  pur-  [  *482  J 
poses  a  plea  in  abatement ;  but  in  this  respect  it  was  dissimilar,  that  it  opera- 
ied  only  as  a  temporary  euepeneion  of  the  present  suit,  and  did  not,  lijce  the 
generality  of  pleas  in  abatement,  allege  matter,  which«  although  it  gave  a 
Itetter  and  another  action,  had  the  effect  of  destroying  altogether  the  suit  in 
which  it  is.pleaded.    The  right,  however,  of  parol  demurrer  was  taken  away 
hf  the  Stat*  1  W.  4,  c»  47,  sect*  10,  which  enacts  that  where  any  action,  suit, 
or  other  proceeding  for  the  payment  of  debts  or  any  other  purpose  shall  be 
commenced  or  prosecuted  by  or  against  any  infant  under  the  age  of  21  years, 
either  alone  or  together  with  any  other  person  or  persons,  the  parol  shall  not 
demur,  but  such  action,  suit,  or  other  proceeding  shall  be  prosecuted  and  car- 
ried on  in  the  same  manner  and  as  effectually  as  any  action  or  suit  could  be- 

(jg)  See  1  Saund.  $74,  note  3,  t95,  note  matters  in  equity^  see  Beamea*  PL  Eoi  100, 

4  ;  see  1  Chitty  on  Pleading,  5ih  ed.  491.  109,  1 19. 

{x)  1  Salk.  3.  (e)  Bac.  Ab.  Pleas,  C.  S. 

(a)  SCampb.  152,  153.  (d)  Ld.  Raym.   105;    IS   Mod.  400;  4 

(5)  Bac  Ab.  Abatement,  X. ;  Com.  Dig.  East,  504. 

Abatement,  K. ;  Co.  Lit.  128  b,  199  b  ;   Ld.  (e)  See  Com.  Dig.  Infant,  D. ;  Rast.  360, 

Raym«    1249;     Bro.   Vade  Mccum,   252;  362,379;    Bro.  R'sd.  195 ;    4T.  R.  77;    4 

Gxlb.  C.  P.  200 ;  Tidd,  9th  ed.  634.    But  a  Eiist,  485  ;  Stephen,  Sd  ed.  68.     Parol,  i.  e. 

defendant  cannot  plead  hit  own  attainder,  loquelcu     Demur,  is  from    demorrer,    **  to 

Font.  C.  L.  61  to  o3.    As  to  pleas  of  these  stay." 

ally  named,  to  enable  the  defendant  to  connect  them  with  whatever  contract  may  be 
proved  ;  but  it  operates  no  further  than  to  preclude  an  objection  for  want  of  parties  a 
•aeood  time,  sad  tbe  plaintiff  is  bound  to  prove  his  case  against  all  who  are  named,  as  if 
there  had  never  been  a  proceeding  to  ascertain  them.     Whitner  v.  Schlatter,  9  Rawle, 

Me.  { 

(808)  Vide  llsley  et  al  v.  Stubbe,  6  Mass.  Rep.  2S5.    Harrison  v.  M'Intosh,  1  Johns. 

(e09)  *{  See  soti,  483,  noU  L  } 

(810)  Vide  Bell  v.  Chapman,  10  Johns.  Rep.  183.  But  whether  pleaded  in. abatement 
er  m  bext  it  is  only  a  temporary  disability.  Ibid.  {  Ruasel  v.  8kipwi(h«  1  Serg.  It  Rawle, 
910.} 


483  OF  PLKAS 

II.  TtftAV  fore  the  pacing  <^  tbts  act  be  carried  on  er  proBeeaCe^  hj  or  agaiatt  aajr 
infant  where  according  to  law  the  infant  did  not  demur* 


MKNT* 


Fleas  in  abatement  we  have  alrcaify  seen  (/)  are  divided  into  liiotere* 
lating 

Ist,  To  the  diBainliiy  of  the  perion  tmng  or  being  sued ;  at,  « 

Ut.  Of  the  plaintiff; 
2dly.  Of  the  defendants 
^dly.  To  the  cowit  or  declaration* 
3dly.  To  the  wnt  (g). 

1st.  To  the  form  of  the  wrU* 

1st  Matter  apparent  on  the  face  of  it*  - 
2diy.  Matter  dehors, 
2^5.  To  4he  action  of  the  writ* 

The  subject  will  be  considered  in  reference  to  the  above  dtvisicm,  and  will 
be  concluded  by  some  observations  on  the  form  and  quMties  of  a  plea  ia 
abatement,  on  the  affidavit  of  its  trutht  ^^^  on  the  replication  and  otiker.  pro- 
ceedings,  ■  ^  • 

■ 

1  RCLAT-  Pleas  to  the  a6tifh^  of  the  plaintiff  show  that  he  is  incapable*  of  eom- 
iMGTOTHK  fif^D^ing  or  continuing  his  suit  by  denying  his  existence,  as  that  he,  or  one 
of  the  plaintiffs,  at  the  time  of  the  commencement  of  the  suit,  was  a  fieHtkms 
person  (A)(611),  or  by  alleging  that  he  is  dead  {i)*  So,  where  a  sole  pUM^ 
dies  pending  the  suit,  such  death  may  be  pleaded  in  abatement  (it) ;  bat  in  ^ 
case  of  several  plaintiflTs  or  defendants,  the  death  of  one  does  not  abate  the 
£  *483  ]  suit,  if  the  *cause  of  action  survive  to  or  against  the  survivors  (/)•  So,  Ihe 
defendant  may  plead  in  abatement  (812),  or,  as  we  have  just  6een{fn)«  in  bar, 
that  the  plaintiiT  is  an  alien  enemy  (n),  attainted  of  treason  or  felony  (a) ;  or 
outlawed  upon  mesne  or  final  process  (p).     80,  the  defendant  may  plead  in 

(/)  jfnfe,  474 ;    Com.  Dig.  Abatement,  Wentw.  Index.  1 1  ;    Bao.  Ab.  Abtiement, 

C. ;  Stephen,  2d  ed.  70.  L. ;  Com.  Dig.  Abatemeitt,  E.  17. 

(g)  Mr.    Serjeant    Stephen   oberyes,   2d  {k)  Bac.  Ab.  Abatement,  F. ;   Com.  T>\^» 

ed.  Pleading,  71,  n.  c.  that  thfse  diyisiong  of  Abatement,  H.  32,  33. 

pleas  in  abatement  to  the  writ,  seem  to  be  (0  8  &  9  W.  3,  c.  ll,  &•  7,  Cbitiy's  Col. 

more  subtle  than  useful,  and  do  not  in  mod-  Stat.  I,  2. 

ern  practice  ofien  come  under  consideration.  (m)  JSnttfAB]. 

Still,  however,  as  the  anrient  forms  of  com-  (n)  Com.    Dig,  Abatement,  E.  4;    Bae. 

menoement  and  conclusion  depended  in  some  Ab.  Abatement,  B,  3 ;  1  Doc,  Plac.  8*    See 

measure  on  the  classification  of  the  plea  the  the  forms,  3  Inst.  01,  16  |    2  Stra.   1081  ;   2 

student  may  find  it  useful  to   keep  in  view  Ld.  Raym.  1243  ;  Lutw.  34  ;  1  Wentw.  In* 

the  arrangemr  nt.      There  is  always  great  dex,  8 ;  Gilb.  C.  P.  205  ;  see  the  precedents 

danger  in  departing  from  old  forms  or  even  in  bar,  post^  vol.  iii. 

arrangements.  (o)  Carih.  137,  138;    Com.    Dig,  Abate* 

(A)  Com.  Dig.  Abatement,  E.  16  ;    Bac.  ment,  E.  3.     See  the  form,  I  Wentw.  7;  J 

Ab.  Abatement,  F. ;    I  VVils.  302  ;  Gilb.   C.  B.  &  Aid.  258. 

P.  248;    seethe   prcctdents,  Ast.  Eni.  10;  {p)  Gilb,   C.   P,    «96,   197;    Com-   Dfe. 

S  Inst.  CI.  89  ;    1  Wentw.  60 ;    and   Index,  Abatement,  E.  3  ;    Bac  Ab.  Abatement,!. 

11.  1 ;  see  the  form  Lutw.  6,  1529 ;    3  InsL  CL 

(t)  Ast,  Ent.  8 ;    3  Inst.  CI.  75,  &o« ;    1  SS ;  I  Wentw.  Index,  7 ;  1  East,  634. 


(811)  Dobv.  Penfioid,  19  Johns.  Rep.  303. 

<ai2)  But  the  death  of  the  lessor  in  ejectment  doee  not  abate  the  luit    Frier  and  Cooper 
V.  Jackion,  8  Johns.  Rep.  495. 


IN   ABArSMSNT.  ^    M88 

absteineiit  diat  tfae  plaintHTts  oiider  a  premaire  {q)  i  or^xcomiaaBieated  (r) ;  f.  acLATw 
or  UiaC  the  pkhstHT  (unless  he  sa^  witii  others  a*  executor)  is  ao  infentt  and  '"|fJ^"* 
baa  declared  by  attorney  (#)(813),  and  this  is  the  proper  mode  of  takiag  ad* 
vantage  of  the  ohjection  ia  the  case  of  pfointifis  (i).  The  efibet  of  the 
bankraptcj  of  tilo  plaintiflf  pending  the  suit,  has  been  already  noticed  («)• 
"When  a  fome  c&veri  has  no  interest  whatever  in  the  subject-matter  of  the  ac- 
tion, and  consequently  ought  not  to  be  made  a  party,  and  she  sues  either  with 
or  without  her  husband,  the  defendant  will  obtain  a  nonsuit  on  a  plea  in  bar 
of  her  coverture,  or  a  plea  in  replevin  that  she  had  no  property  in  the  goods  (x). 
Bat  where  the  feme  was  legally  interested  before  or  daring  her  ccuverture  in 
^e  subject-matter  of  the  action,  and  might  properly  join  with  the  husbaild,  but 
sues  alone,  her  coverture :  can  only  be  pleaded  in  abatement,  and  caniiot  be 
given  IB  evidence  under  the  general  issue,  or  pleaded  in  bar ;  at  least  this 
rule  obtains  hi  actions  for  torts  (y).  If  the  platntiflr  take  faushand  tdker  suing 
out  the  writ,  ao.d  before  the  declaiatioiit  the  defendant  cannot  gwt  thatoveriiire 
in  evidence  under  the  general  issue,  but  must  plead  it  in  abatement  (2:) (814), 
wnatterarisiag  beforeplea  or  pending  the  suit  (a)(8I5)«  '       .  , 

*Ffeas  in  abatement  to  the  person  of  the  dBfendant{b)  are  coverture ;  and    [^484  1 
fonaerly  infaa^  before  pairol  demurrer,  now  abdishedr  but  a  defendant  could  ^^  i^e  de- 
not  avail  himself  of  his  own  attainder  (c).     Covtrtwt  at&e  time  when:  the  '^"^^"'' 
aa^^posed^ootniet  was  entered  into  must  be 'pleaded  t»  6ttr(816),  tboagh  be- 
lete  the  Reg.  Gen.  Hil.  T.  4  W.  4,  it  might  have  been  given  in  evidence  un- 
det  the  general  issae  fion  aamrnptU  or  non  ttt  facium{d) ;.  hut  where  the  cb- 
jeelien  4oes  not  go  to  the  UabiHhf  of  tfae  feme,  hut  is  merely  that  the  hushand 
<Nigfat  to  have  been  suedjoinUy  with  her,  as  where,  nnee  entering  intorthe  con- 
tiact,  or  committtog  the  tort,  she  has  married,  she  must,  when  sued  alone, 
plead  her  coverture  m  abatement,  and  aver  that  her  husband  ia  living  (cf).    If 
the  defendant  marry  afler  the  commencement  of  the  suit,  sach  covertuie  eau- 
nSi  bepleade>d  even  in  abatement  (/)(8 17).     To  the  plea  of  coverture  the 

(q)  Co.  Lit.  129b;    Com.  Dig.  Abate-  (or)  ^nte,  31  to  37i 

meni,  E.  7.  {t/)  ^nte,  31  to  37,  83  to  S6. 

(r)  Lutw.  17  ;    3  tnst.  CI.  !9  j    Cro.  Jac.  (t)  6  T.  R.  265. 

BS;    Bac  Ab.  Aliatement,  B.  9 1    1  VVeotw.  («)  4  £aU,  503. 

Index  ;  Gilb.  C.  P.  202.   Ia  equity.  Beanies*  (6)  In  tqnily^  Beames,  PI.  Eq.  129. 

Eq.  PJ.  9,  106,  &c.  (c)  Mte,4S\,  n.(6). 

(«)  Bro.  a.  47.S  476  ;    3  Inst.  CL  55,  19 ;  (<i)  12  Mod   101 ;  8  T.  R.  545. 

Clif^  11  ;  1  Mod.  Ent.  20;    1  VVeniw.  A3;  {e)  .^n(^  82,  105,  106. 

fi/.  Index,  10;  see  the  form,  2  Sauiid.  i09a.  (/)  Bac.   Ab.  Abatement,   G,  ;    2  Stra. 

(f)  2  Saund.  8l2,  n.  5.  814 ;   et  videLofSl,  27  ;  8  Ld.  Raym.  1525. 

(u)  ^nte,  25. 


re  1 3)  Vide  Schei-merborn  v.  Jenkina,  7  Johns.  Rep  373. 

(814)  }  If  a  /rme  sole  administratrix   marry  pending  an  action  commenced  by  her   the 
suit  abates.     Swan,  adm.,  0.  Wilkinson,  14  Mass.  Rep.  295.     5  Greenl.   Rep.  I  hi.  'But 
if  she  be  ene  of  several  administrators,  and  marry  pending  en  action  brought  by  them  all 
the  action  is  not  thereby  abated.     Newell  et  al.|  adm.,  v.  Marcy,  17  Mass.  Rep.  34].  t 

(815)  {  But  e&tferture  of  the  plainiiflT,  since  the  brmgi»ig  of  the  suit  cannot  be  pleaded 
9SCtr  a  plea  in  bar ;    unless  it  takes  place  after  the  pl^a  in  bar,  in  which  case  it  may  be 
done ;  but  the  defendant  must  not  suiier  a  conttnnance  to  intervene  between  the  happening 
of  this  new  matter,  or  its  coming  to  his  knowledge,  and  pleading  it.     Wilson  v,  Hamilton 
4  8er||.k&awle,23&}  ' 

(816)  {  Coverture  between  the  parties  to  the  action  can  only  be  pleaded  in  bar,  as  it  is 
hnpoMble  in  such  »  c^se  tp  give  the  party  a  better  writ.  Steer  v.  Steer.  U  Serf.  k. 
£swle,379.{  ^ 

(817)  {  Crocket  v.  Rosa,  6  Greenl,  Rep.  445.  { 
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I.  au.AT-  |>iftiiiftiff  Dmy  reply  aajr  matter  yAkh  afford*  him  a  ti^  to  ane  the  MeadbM 

l«TOTa~ 

raatea. 


iNCTOTBB  ^j^Qg^  ahhoagh  slie  be  a  manied  woman  (|r).    tmfdme^  mi||ht  Aimi«flybe 


pleaded  ia  abatement  in  an  action  upon  a  speciahyi  when  Ike  defendant  waa 
aued  aa  heir  on  tiie  oMigaiion  of  his  anceetor,  in  wbich  caae  the  parol  was  Co 
dtmuT^  or  proceedings  be  etajed  till  he  comes  of  age  (h) ;  but  that  prtvilege 
did  not  extend  to  an  infant  deTisee(t)(818),  and  wae  finally  akogether  aboliab- 
ed  by  1  W.  4,  c.  4T,  a.  10  (k). 

Privilege  The  uniformity  of  proceea  act,  2  W.  4,  c.  39,  subjects  ptw$  and  mmhtn 
of  a  peer,  ofporlmmeni  to  a  writ  of  summons,  in  the  aame  form  as  ordiiiary  persons,  an4 
therefore  there  cannot  be  a  plea  in  abatement  as  a  peel^,  merdy  on  accbaotef 
his  having  been  served  with  that  process.  A  plea  ^  prknlegt  by  a  peer  is 
terefbre  more  limited  than  heretofore  (t).  But  if  varrMled,  a  pear  may  ehtaia 
his  discharge,  or  his  bail  may  be  discharged  on  summary  appUcatioa'(l).  A 
peer  cannot  now  plead  misitemer  any  more  than  any  other  aubject  (si). 


II.  BBLAT-      Pleas  in  abatement  to  tiu  count  could  only  be  pleaded  ta  actwns  by 
iNCTprvB  ^yii^     xhe  first  act  of  the  parties  afler  appearance  and  admiasion  of  tffee  jo- 
>     *  ^^—^—  of  the  Court  over  the  sobject«-matter  of  the  cauaot  and  of  the  shiii^ 


of  the  plaintiff  to  sue  and  the  defendant  to  be  aued,  is  the  declanlion  or  count, 

afler  which  formerly  the  defendant  might  demand  oyer  of  the  writ,  and  Ihsa 

the  same  being  set  forth  on  die  roll,  if  there  were  any  Yariande  between  thi 

count  and  the  writ,  orbetweeil  the  writ  and  a  record,  apeeUty,'  &c*  mentmaai 

in  the  count,  the  defendant  migfat  plead  such  variance  in  abatement  or  deaior, 

move  in  arrest  of  judgment,  or  sustain  error  (n).     But  as  a  viiriaaoe  belweea 

•the  writ  and  count  could  in  no  case  be  pleaded  wHhoot  craving  oyer  of  the 

'  writ  (o),  and  the  defendant  cannot  now  have  such  oyer  (p),  the  variance  or  de* 

r  *485  1  ^^  ^  ^^  longer  pleadable  *in  abatement,  and  if  it  be  plaaded*  the  plainttflf 

may  sign  judgment,  or  move  the  Court  to  set  it  aaide  (q) ;  nor  will  the  Coort 

set  aside  the  proceeding  in  respect  of  the  variance  (r). 

fi].BBL4T-      Pleas  in  abatement  to  the  writ  or  hilt  are  so  termed  rather  from  their  «^«cf 
MO  TO    ^^^  £j^Q^  ^j^gij.  |)eing  strictly  such  pleas,  for  as  oyer  of  the  writ  can  no  longer 
'  be  craved,  no  objection  can  be  taken  by  plea  to  matter  which  is  merely  con- 
tained in  the  writ  (# ).     But  if  the  mistake  in  the  writ  he  carried  also  into  the 
declorationf  or  rather  if  the  declaration  which  is  presumed  to  correspond  with 
the  writ,  be  incorrect  in  respect  of  some  extrinsic  matter,  it  is  then  open  Ui 

(g)  See  onie,  65  to  68.  (o)  %  Wils.  S94,  395. 

(k)  Supnu  (p)  See  vUe,  «79.  465. 

Ci)  4  Edsl,  485.  (q)  1  B.  &  P.  646,  647;    3  Jii.  395  j  7 

{k)  Seethe  enactment,  anU,  481.  East,  383  ;  Tidd,  9th  edit.  636;  Stepk.t(L 

(0  8  Bin^.  54,  174,  416.  edit.  70,  73. 

(m)  3  &  4  W.  4,  e.  49,  a.  11  &  13,  and  (r)  S  Wils.  393;  ^East,  167;  mie^M, 

poit.  ^79. 

^n)  3  WiU.  394 ;  Com.  Dig.  AbaUmentp  («)  Jnte^  379,  465. 
G.  8 ;  3  IiiaU  CL  6i  ;  Reg.  PI.  377,  378. 


(818)  It  has  been  held,  jn  Connecticut,  that  the  privilege  of  the  defendant  aa  a  member 
of  the  legislature  was  pleadable  in  abatement     King  «.  Co  it,  4  Dajr'a  Rep.  189. 


in   ABATEMENT.  4t9 


II 


Ae  deieiMhiit  to  plead  io  atmtement  to  the  writ  (/)(8i9) ;  and  there  is  no  plea  ni. 

II 

rU9  WK1T# 


Id  the  declaration  alone  but  in  bar  (ti)»     Pleas  in  abatement  of  the  writ  or  bill    '***  ^^ 


are  to  iheybmi  or  to  the  action  thereor(x) :  those  of  the  first  description  were 
Amnerly  either  matter  apparent  on  the  face  of  the  writ  or  bill  (y)y  or  matter 
d€kor9  (c)«  Formerly  a  defect  in  the  form  of  the  writ,  apparent  on  the  face 
of  it;  as  repugnancy*  variance  from  the  record  or  specialty,  want  of  sufficient 
ttme  between  the  teste  and  return  (a),  or  in  actions  by  original,  the  oarrission  or 
miatafce  in  the  writ  of  the  defendant's  addition  (6),  either  of  estate,  degree, 
ajratery,  or  place  of  abode  (e),  were  pleadable  in  abatement  $  but  at  aueier  of 
ike^erit  can  no  longer  be  hadj  an  omission  of  the  defendant's  addition*  whi<^  is 
not  necessary  to  be  stated  in  a  declaration^  can  in  no  case  be  pleaded  in  abate- 
ment ;  and  if  it  be,  the  plaintiff  may  sign  judgment  or  apply  to  the  Court  to 
Ml  the  plea  aside  (d). 

Plena  in  abatement  to  iheform  of  the  writ  therefore  of  late  years  were,  and  f^  tha 
stall  are,   principally  for  matter  dehors  {e)i  existing  at  the  time  of  *sning/oniiof  the 
oat  the  writ  or  arising  afterwards  (/},  such  as  monomer  of  the  plaintiff  or  the  r»4fig  -i 
defendant  in  his  christian  or  surname.     Such  pleas  of  mienomer  have  recently 
been  abolished  by  3  &  4  W.  4,  c  42,  a.  1 1,  but  still  it  may  be  advisable  con*- 
eieely  to  notice  the  subject. 

What  in  law  amounted  to  a  misnomer  has  been  already  pointed  out  (g).  It  Misnomar; 
was  once  doubted  if  a  mistake  of  the  plaintiff  *$  christian  or  surname  were 
ttol  a  ground  of  nenstitf,  but  it  is  now  settled  that  the  mistake  must  be  pleaded 
ID  abatement  even  in  the  cafe  of  a  corporatton'(A)(820) ;  and  this  objection 
could  not  be  pleaded  unless  the  misnomer  also  appeared  in  the  declaration  (t), 
for  the  plaintiff  might  declare  in  his  right  name  though  the  name  had  been 
■Mslaken  in  the  process  (82 1).  The  misnomer  of  one  of  several  plaintiffs 
was  pleadable  in  abatement  (&}•  Misnomer  of  the  defendant  must  also  have 
been  pleaded  in  abatement  (/)(822).  But  misnomer  of  another  defendant 
could  not  be  pleaded  by  his  companion  (m)(823) ;  and  if  the  declaration  were 


^ 

(f)  I  B.  JL  P.  648;  10  Mod.  210,  21 K  plaintiff  is  nogroiwid  for  aetting  aaida  pro* 

(w)  IOMod«SlO;  2Sattnd.209d,  caedings,  it  muBt  be  pleaded  in  abaument^ 

(x)  Com.  Dig.  Abatement,  H.  I,  17.  3  B.  te.  B.  34.    if  the  misstatement  of  • 

(y)  Com.  Dig.  Abatement,  H.  I.  name  constitute  a  variance  in  setting  out  » 

fs)  Com.  Dig.  Abatement,  U.  17.  written  contract  it  will  be  fatal  under  ibe 

(*)  1  Lutw.  25  ;  3  Inst.  CI.  49,  54,  66,  Ao.  general  issue,  4  T.  tL  61 1 ;.  Chitiy  en  B'lls, 

(*)  I  Uen.  5,  c  5 ;  3  CI.  92  ;  Lil.  EnU  7th  ediu  353. 

S;  2  Rich.  C.  P.  5,  8;    1  Sua.  556;  Ld.  (i)  I  B.  &  P.  645.    As  to  moving  the 

Raym.  1541 ;  2  InsL.  669.  Coert  to  set  aside  the  proceedings,  see  mUe^ 

(e)  3B.&P.  395.  281. 

(d)  1  Saund.  318,  n.  3 ;  ante,  279,  465.  (k)  6  M.  &  Sel.  45. 

(e)  Com.  Dig.  Abatement,  H*  17^  &c. ;  (/)  Bac.  Ab.  Abatement,  9 ;  Misnomer, 
OiJb.  C.  P.  51.  F. ;  Com.  Dig.  AbaUment,  F.  17,  18 ;  aoi* 

(/}  Com.  Dig.  Abatenwai,  H.  17,  32.  2  Bla.  Rep.  120.    See  the  forms,  pojL  ▼ol. 

(^)^itle,  279.  iii.;    Lutw.    10;    Lil.  Ent.   6;    2    fticb. 

(A)  1  B.  &  P.  40 ;  3  Anatr.  935  ;  3  Campb.  Prac.  4. 

29;  16  East,  110.    The  misnomer  of  the  (m)  Lutw.  36. 

(819)  {Scbenck  v.  Schenck,  5  Halat.  Kep.274.  Chirac  v.  Relnicker,  11  Wheat.  Kep. 
309.  Vananee  between  the  writ  and  declaration  is  matter  of  abatement,  or  special  demurs 
ler.    Newlin  v.  Palmer,  11  Berg.  8t  Rawle,  98.  ] 

(820)  Vide  Medway  Cotton  Manufactory  v.  Adams,  10  Mass.^360. 

J'tni)  Contra  Willard  v.  Missani,  1  Cow.  Rep.  37. 
829)  8o,  a  corporation  defendant  cannot  take  adran tare  of  a  misnomer,  in  arrest  at 
.    gmeot,  bat  must  plead  i»  abatametit.    Oflbert  ir.  Nantoeket  Bank,  $  Mass.  Rep.  97. 

<89S)  Nor  ctfn  he  plead  in  abatemeDi  any  matters  appHcabts  to  himself  ak>n«.  Da 
Forest  9,  Jewett,  1  Hall's  Rep.  136. 
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ui.  RAkATo  Qg^isl  the  defiHidant  ia  hw  right  oaioe,  though  vaj^iqg  from  thfat  in  the  writr 
THii^wiirr*  ^  could  not  plead  in  abatement  (ii)(324).  lo  an.  action  for  a  tori,  the  mi8a<H 
mer  of  one  defendant  could  only  abate  the  suit  aa  to  him,  aod  not  as  to  bis 
companions  (o).  The  consequences  of  a  inianom^r  of  the  defendant,  and  the 
course  he  should  pursue  in  order  to  tal^e  advantage  of  the  error  have  been  be* 
fore  explained  (p)(82d). 

Pleas  in  abatement  of  fni9iiomer  were  abolished  by  3  &  4  W.  4,  c.  42,  s. 
II9  and  another  remedy  for  mis-statemeot  of  names  is  invented  by  that  act  S* 
1 1  oaacts«  **  that  no  plea  in  abtUemeni  for  a  misnomer  shall  be  allowed  in  aoy 
personal  action,  but  that  in  all  cases  in  which  a  misnomer  would  but  for  this 
act  have  been  by  law  pleadable  in  abatement  in  such  actioni),  the  defendant 
shall  be  at  liberty  to  cause  the  declaration  to  be  amended,  at  the  costs  of  the 
plaintiff,  by  inserting  the  right  name,  upon  a  judge's  summons  founded  on  an 
Affidavit  of  the  right  name ;  and  in  case  such  summons  shall  be  discharged, 
fte  costs  of  such  application  shall  be  paid  by  the  party  applyiDgt  if  the  judge 
shall  think  fit" 

Section  12.  *'  That  in  all  actions  upon  bills  of  exchange  and  promissory 
notes,  or  other  written  instruments,  any  of  the  parties  to  whicb  are  designated 
by  the  initial  letter  or  letters  or  some  contraction  of  the  christian  or  first  oame 
or  names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail,  and  in  the 
process  or  declaration,  to  designate  such  person  by  the  same  initial  letter  or 
letters  or  contraction  of  the  christian  or  first  name  or  n^e^t  instead  of  stating 
the  christian  or  first  name  or  names  in  full." 

(n)  1  B.  &  P*  645 ;  3  East,  167 ;  ante,  allowed  to  go  at  large  by  the  sheriflf;  that 
$46.  the  writ  was  afierwaitls  altered  by  inserting 
(o)  I  M.  &  P.  36.  the  name  of  *'  Ro^m-r'  (the  real  name  of  de- 
\p)  ^Mty  2d(i,  281.  Where  to  an  action  fendant)  insieaii  of  "Joseph,*^  under  which 
of  assumpsit  against  the  defendant  as  ac-  he  was  again  arrested  under  a  fresh  aflidarit 
ceptor  uf  a  biU  of  exchange  for  i&l5,  he  of  debt,  as  required  by  ibat  atatate;  Uw 
pleaded,  after  selling  out  the  51  G.  3,  c.  124,  plea  was  held  bad  on  special  demurrer,  as  it 
that  the  phtintiff  sued  out  a  writ  of  capiat  ad  did  not  go  to  the  merits  of  the  acdon,  and 
respondendum  af^ainst  him  by  the  name  .  as  the  defendant  might  either  have  pleaded 
of  **JoMepk  "  for  jK45,  on  an  affidavit  of  debt  in  abatement  or  moved  to  set  aside  the  pro- 
made  by  the  plaintiff's  clerk,  under  which  ceedings  for  irregularity,  5  Moorei  168. 
the  defendant  was  arreated,  and  afterwards 


' 


(824)  A  defendant  cannot  plead  in  abatement  because  of  an  oitot  dictus  subjoined  to 
his  name.  Reid  e.  Lord,  4  Johns.  Rep.  1 18.  Where  a  name  appears  ^o  be  a  foreign  one, 
a  variance  of  a  letter  which,  according  to  the  pronunciation  of  that  language,  docs  not  vary 
the  sound,  is  not  a  m'snomcr,  as  Pelrls  for  Petrie.  Petric  tr.  Woodworth,  3  Carnes*  Rep. 
SIS.  As  to  idem  sonana,  see  further  the  King  o.  Shakespeare,  10  East^  Rep.  83.  Dick- 
inson V.  Bt'wes,  16  East's  Rep.  I  lU.  Abitbol  r.  Beueditto,  2  Taunt.  400.  An  initial  let- 
ter  between  the  christian  and  surname  of  the  party,  is  no  part  of  the  name,  and  the  omis- 
sion of  it  is  not  a  misnomer  or  variance.  Franklin  and  others  v.  Talmadge,  5  Johns.  Rep. 
84.  {  But  in  New  Jersey  in  an  action  before  a  Justice  of  the  Peace,  the  plaint\jf,  if  he 
has  a  middle  letter  in  his  name  (J.  S.  M.)  must  take  care  to  insert  it  in  his  summons,  for 
if  he  does  not,  and  obtains  Judgment  against  the  defendant  in  consequence  of  his  not  ap- 
pearing, the  Judgment  will  be  reversed,  although  the  state  of  demand  filed  contains  the 
plaintiff's  true  name.  Bowen  «.  Medford,  5  Ualst.  Rep.  830.  {  The  plaintiff  may  reply 
that  the  defendant  is  known  as  well  by  one  name  as  the  other.  Petrie  9.  Woodwprtb,  3 
Caines'  Rep.  219.  Gould  9.  Barnes,  3  Taunt.  605.  An.  adminUtratur  sued  as  extculvr 
may  plead  the  intestacy  and  granting  letters  of  administratioDi  in  abatemeat.  Rattooa 
9.  Overcuker,  8  Johns^  Rep.  126. 

(825)  The  omission  of  junior  to  the  name  of  the  defendant  in  a  writ  of  error  is  no 
diuse  for  quashing  the  writ,  where  there  is  any  other  dueriptio  pertomt  by  whicb  the  laai 
party  can  be  asceruiniMl. .  Fleet  9.  Younge»  1 1  Wend.  R.  S22.  The  addition  of  junior 
(btmn  DO  part  of  tbe  name*  Kincaid  9.  Howoi  10  Mass.  R.  203»  Vide  3  Pet.  U.  6.  S»  C. 
R.I.' 
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^Other  pleas  to  the  form  of  the  writ  are,  that  the  plaintiffs  or  defendants  ulablat* 
suing,  or  being  suedf  as  husband  and  wife,  are  not  married  {q)(826) ;  or  that  thb%r?t. 
one  of  the  plaintiffs  or  defendants  was  fictitious  or  dead  at  the  time  of  issuing  other 
the  writ  (r),  or  any  other  plea  for  want  of  proper  parties  (#),  as  a  joint  con-  pleas  of 
tractor  (0»  or  another  executor  («),  or  administrator  (ar),  or  other  person  (y),  Juj^"^' 
not  joined,  who  ought  to  have  been  made  a  party  to  the  suit.     The  plea  in  ^q^-  -  ^ 
abatement  of  nonjoinder  must  always  have  averred  that  the  party  omitted  is  der. 
9tiU  living  (z)(827)«     We  have  already  seen,  when  considering  the  parties  to 
the  action,  that  in  actions  on  contracts  the  nonjoinder  of  a  party  who  ought  to 
be  made  eo^plainiiff  will  in  general  be  the  ground  of  nonsuit,  and  need  not, 
though  it  may^  be  pleaded  in  abatement  (a)  ;  but  that  in  the  case  of  executors 
and  others  suing  jure  represeniationisj  (except  assignees  of  a  bankrupt) (6), 
the  omission  can  only  be  pleaded  in  abatement  (c) ;  and  that  the  nonjoinder 
of  a  person  who  ought  to  be  made  co-plaintiff  in  an  action  in  form  ex  delicto^ 
as  case,  trover,  trespass,  &c.  can  only  be  pleaded  in  abatement  ((2).     And  we 
have  seen  that  with  regard  to  defendants^  the  omission  of  a  joint  contractor 
must  be  pleaded  in  abatement  (e) ;  and  that  in  actions  for  torts  no  advantage 
whatever  can  in  general  be  taken  of  the  nonjoinder  of  the  defendant  (/). 

A  most  important  and  salutary  check  on  pleas  in  abatement  of  nonjoinder 
was  introduced  by  3  &  4  W.  4,  c.  42,  s.  8,  which  enacts  that  no  plea  in  abate* 
ment  for  the  nonjoinder  of  any  person  as  a  co-defendant  shall  be  allowed  in 
any  Court  of  common  law,  unless  it  shall  be  stated  in  such  plea  that  such  per- 
son is  resident  within  the  jurisdiction  of  the  Court,  and  unless  thie  place  of 
residence  of  such  person  shall  be  stated  with  convenient  certainty  in  an  affida- 
vit verifying  such  plea. 

Pleas  by  attomies  heretofore  sued  in  their  own  Court  by  improper  procesS| 
as  by  latitat  in  the  King's  Bench,  or  by  a  common  capias  in  the  Common 
Pleas,  instead  of  a  bill  against  them  as  such  attomies,  may  also  be  classed 
under  pleas  in  abatement  to  the  form  of  the  writ  {g).     But  as  the  uniformity 

(9)  Cora.  Dig.  Abatement,  £.6;    3  Inst.  (a)  JtUe^  14. 

CLSSs   1  Wentw.  Index,   IS.     Sed  qwere  (ft)  Jinte,  SG,  86;    i  Chit.  Rep.  71;    $ 

if  this  can  be  pleaded,  see  2  Chit.  Rep.  648.  Stark.  484. 

(r)  1  Docu  Plac  18;   Bac  Ab.  Abate-  (c)  .Ante,  88;    SSaand.  89lg;  3  B.  &  P. 

ment,  L.  465. 

(ff)  Jinlet  Chap.  L    Parties  to  the  action,  (<<)  Jinte,  76.     And  the  nonjoinder  in  this 

per  Mum.  case  is-  only  ground  for  plea  in  abatemefU, 

(f)  Daviea  v.  I^'.sam,  6  Car.  &  P.  619.  although  the  declaration  show  that  there  is 

<»>  Com.   Dig.  Abatement,  E.  8,  P.  4,  another  party  interested  jointly  with  the 

lie. ;    3  Inst.  CI.  51  ;    Rast.  Ent.  385  a  ;    1  plaintiff,  6  T.  R.  766. 

Wentw.  9  ;  Reg.  140 ;    1  Lev.  161 ;  1  Sid.  (e)  Ante,  53,  .54. 

848.  (/)  ^n/«,  99. 

(x)  3  Inst.  CI.  63 ;  Rast.  Ent.  384.  (g)  See  pott,  vol.  iii. ;  7  Lotw.  639 ;  18 

(y)  3  Inst.  CI.  53,  119;    iLutw.  696;    1  East,  544;    Davidson  v.  Chilman,  1  Bing. 

East,  634;  1  Wentw.  10,  U  ;  Index,  18.  N.  C.  897. 

(s)  1  Saund.  891  a,  note  8. 


(886)  I  See  Coombes  et  ttx.  v,  Williams,  15  Mass.  Rep*  343.  { 

(887)  The  parties  not  joined  should  be  particularly  set  forth  and  described,  so  as  to  en- 
able the  plaintiff  to  make  a  betur  writ.     Wadsworth  «.  Woodford,  1  Day's  Rep.  88. 

{  Where  judgment  by  default  has  been  obtained,  if  the  writ  be  against  two  of  four  joint 
and  seTeral  promissora,  and  it  is  shown  in  the  writ  that  four  promised,  it  is  material  also 
to  show  that  the  other  two  are  dead,  or  otherwise  incapable  of  being  saed«  or  the  judg- 
ment will  be  reversed.  Harwood  v.  RoberU,  5  Qreenl.  Rep.  441.  See  Osgood  9.  Spen- 
cer*s  Ex.,  8  Har.  &  Gill,  131. ; 

Vol.  L  67 
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III.  RSLAT-  of  proceHfl  act*  2  W«  4,  c.  39,  now  subjects  attornies  to  be  sued  by  the  same 
^^*®^^^^  form  of  writ  of  summons  as  other  persons,  a  plea  of  that  description  is  now 
[  *488  ]  abolished.  There  are  two  ways  of  pleading  an  *aUorney^s  privilege ;  first, 
with  a  profert  of  a  writ  of  privilege,  or  of  ah  exemplification  of  the  record  of 
his  admission  ;  upon  which  the  plaintiff  must  reply  nul  itei  ruord^  and  cannot 
otherwise  deny  the  defendant's  being  an  attorney :  secondly,  as  a  mere  matter 
of  fact,  without  a  profert ;  and  then  a  certiorari  shall  be  awarded,  to  certify 
whether  he  be  an  attorney  or  not  (h).  The  pi^esent  form  of  a  plea  of  pririlege 
to  be  sued  in  his  own  Court  will  be  found  in  the  third  volume.  The  pita  of 
privilege  to  be  sued  in  his  own  Court,  must  be  verified  by  affidavit  (t).  A 
person  sued  as  an  attorney  may  plead  that  he  is  not  one»  if  such  be  the  &ct(lf). 

To  the  ae-  Fleas  in  abatement  to  the  action  of  the  writ,  are,  that  the  action  is  miscon- 
w^riu^  ^  ^  ceived,  as  that  it  is  in  case  when  it  ought  to  have  been  in  trespass  (/),  or  that 
it  was  prematurely  brought  (m)\*  but  as  these  matters  are  the  ground  of  i2c- 
murrer  or  nonsuit^  it  is  now  very  unusual  to  plead  them  in  abatement  (n).  It 
may  also  be  pleaded  that  there  is  another  action  depending  for  the  same  tres- 
pass (o)  or  other  cause  of  action,  in  the  same  or  in  any  other  superior  Court  at 
Westminster  (  p)  (828) ;  but  the  pendency  of  another  suit  in  the  sheriff's  or  other 
inferior  Court,  it  is  said  cannot  be  pleaded  (9)(829).  In  general  the  pendency 
of  a  former  action  must  be  pleaded  in  abatement ;  but  in  a  penal  action,  at  the 
suit  of  a  common  informer,  the  priority  of  a  peuding  suit  for  the  same  penalty 
in  the  name  of  a  third  person,  may  be  pleaded  tn  bar^  because  the  party  who 
first  sues  is  entitled  to  the  penalty  (r)  (830^.  In  the  latter  case  the  plea, 
when  the  two  suits  were  commenced  in  the  same  term,  should  show  the  precise 

(A)  Tidd,  9th  edit.  635  ;  9  Enst,  434,  {p\  Com.  Dig.  Abatement,  H.  84  ;    Bae. 

i't)  Davidson  r.  Chrlman,   1  Bing.  N.  C.  Ab    Abatcmeni,  M,    See  the  forms,  fosf, 

S97,  post  Tol.  iti.     In  an  action  by  the  atiignees  of  a 

{k)   1  Wenttv.  6  ;  Prac.  Re^  S.  bankrupt,  the  dcfemlani  cann©t  plead  the 

{li  3  Tnsi.  CI.  120,  &C. ;  Com.  Dig.  Abate-  pendency  of  an  qciidd   by  the  bankrupt,  4 

mem,  G.  5.  B.  &  C^ZO. 

{m)  Com,   Dis:-    Abaicmcnt,  G.  6.     Ac-  (q)  a  Co.  68  ;    «Wils.  87;  Fltxi;ib.  313; 

tir.p,    E. ;    Lnlw.  8,    13  ;     3    Inst.  CI.  s€;  B«c.  Ab  Abatement,  M.  ;  Com.  Dlf:  Abate- 

Foriesc.  3:^4;    Clifi.    £nt.    10,    IS,  19;  sed  mcnt,  H.    «4 ;    2  Lord   Rnym.    MOj?;    fid 

qu   Ld.  Kaym.   1-249.  quate,  if  it  were  atlc^^    that  the  tn/crtor 

(rt)  See  the  InstHnces  of  misjoinder,  ante,  court  had  jurisdiction,  Fiizgib.  314. 

fi^-*,  2.'9.  (r)  Saycr»a  Ren.  2i6  :  and  post,  rol.  B 

(o)   I  Campb.  60,  6L 

(fiSS)  A  writ  of  rr.or  pending  may  be  pleaded  in  abatement  of  a  suit  upon  the  judg- 
ments Jenkins  V.  Pepoon,  2  Johns.  Caa.  319.  A  suit  subsequently  commenced  can 
never  be  pleailed  in  nbalpment.  Rennor  and  Bussard  w,  Marshall,  I  Wheaton,  215.  In 
l^ew  Jer>cy  under  the  stntaie  "concerning  obliL'ations,  &c.'*  ^Revised  Laws,  305,)  a 
dcfentlant  m  \y  pl^-ad  in  abatemcnr,  *'  that  another  action  hnd  been  previously  com- 
menced by  hin»  aj^ainst  the  plaintiff,  in  which  the  matters  mentioned  in  the  plaintiff's 
dcclaraiii.n  might  be  sel  off."  Schenck  9.  Schenck,  5  Halst..  Rep.  276.  See  DougUsst. 
Hoag,  I  Johns.  Rep.  -283,  and  Townsend  r.  Chase,  I  Cow.  Repw.  1 16,  as  to  a  simikr  plea 
in  actions  belore  Justices  of  the  Peace  ujidcr  the  statute  for  the  recovery  of  debts  under 
twf  nfy-five  dollirs.     See  also  Purlon's  Dijjest,  (Laws  of  Pmn.)  453.  e.  17..  Edit.  1824. 

(82y)  An  action  pending  in  a  foreign  court,  or  in  the  conn  of  another  of  the  United 
Stairs,  or  in  the  court  nf  the  United  States  in  another  circnit  and  dis tri**!,  cannot  be 
pleadtd  in  abatement.  Bowne  and  Seymour  v.  Joy.  9  Johns.  Rep.  22 r.  Walsh  and  M' 
Ingherr.  Durki.i  find  others,  12  Johns.  Rep.  99.  But  a  forcij^n  attar  hment  pending  i» 
another  State,  at  the  suit  of  a  third  person  against  the  subj*^ct-m«ttcr  of  the  actiwi,  may 
be  pleadtd  in  abatement.  Embree  v.  llanna,  5  Johns.  Rep  101.  Bowne  t.  Joy,  9  John*. 
R«p.  2-21. 

i830)    I  Engit  9.  Nelfcnn,  1   Ptnn.  R»p.  442.} 
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daj  or  fiow  when  the  prior  suit  was  commenced  (s)  (€31).    The  plaintiff  can-  ">•  rslat* 

INO    TO 
TUB  WftlT. 


not*  afler  a  plea  in  abatement  of  the  pendency  ^ofa  prior  suir,  avoid  (ho  efiect 


of  the  plea  by  discontinuing  the  first  action  which  was  pending  at  the  time  of 
the  plea  (/}  (832). 


The  ybrm  of  a  plea  in  abatement  before  the  recent  pleading  rules  of  Hil.  T.  q^  ^j^^ 

4  W*  4«  was  as  follows,  excepting  that  the  commencement  and  conclveion  va*  Fottm  and 

ried  when  the  plea  was  of  privilege  to  be  sued  in  a  particular  Court  and  in  ^^^^ 

some  other  respects,  as  will  be  seen  on  examination  of  the  forms  of  pleas  in  and  r^gtii* 

abatement  in  the  commencement  of  the  third  volume  (u).  f*f''  ?^ 

^    '  Pleas  in 

A  tin  la- 
in th«  King'*  Bench,  [or  *«C.  P."  ar  "  Exchequer  of  Pleas.]  ment. 

On  the day  of—,  1836.       Form  of 

C.  D.  \  And  the  defendant  for  "C.  D.»')  by  Y.  Z.  liii  atiorney,  [or  "in  person,"  or  VhitMmonL 
aia.     >  *  by  E.  P.  admitted  by  the  said  Conrt  here  as  guardian  of  the  dift  ndant,  to  de-  Commenea- 
A.  B.  *  f?nd  for  him,  he  being  an  infant  within   the  age  of  tvrenty-one  yenra/'J    prays  "*"** 
judgment  of  the  said  writ  ard  declaration,  because  he  sriiys  that  [here  state  the  subject  ^^^'' 
matter  of  the  plea  in  abatement  as  set  forth  in  the  third  volume,  post.] 

And  this  the  defendant  is  ready  to  verify,  wherfore  [or  sometimes  as  in  pleas  of  non«  ^     ,^ 
Joinder  are  here  inserted  **  wherefore  inasmuch  aa  the  said  O.  P.  U  net  numed  in  the  said 
writ  and  declaration,  together  with   the  defendant,"]  he  prays  judgment  of  the  said  writ 
and  declaration  and  that  the  same  may  be  quashed,  &c. 

John  Hulme^ 
[The;  signature  of  the  Counsel.) 

From  a  very  cursory  observation  of  the  above  form,  it  will  be  seen  that 
pleas  in  abatement  are  to  be  considered  with  reference  to,  1st,  The  title  of 
the  Court ;  2dly,  The  title  as  to  date ;  3dly,  The  title  as  to  the  marginal 
statement  of  the  parties;  4thly,  The  commencement  of  the  p/ea,  showing 
whether  the  defendant  appears  and  pleads  in  person^  or  by  attorney,  or  by 
gHardian^  and  whether  the  plea  is  to  profess  to  make  any  and  what  defence^  as 
whether  full  or  ^a//*  defence*  and  whether  there  is  to  be  any  and  what  prayer 

(t)  3  Burr.  I4S3;    1   Bla.  Rep.  437;  3        (t)  1  Salk.  329;    S  Ld.  Raym.   J014,  S. 
Lev.  141 ;  2  Stra.  1169.  C.  j  Doct.  Pia.   II. 

(u)  /'ofl,  vol.  iii. 


(831)  {  Two  suits  were  brought  on  a  promissory  note  payable  to  B.  who,  at  the  ez» 
•eation  of  such  note,  was  the  wife  of  A. ; — one  by  A.  in  his  individual  capacity,  the  other 
by  A«  as  administrator  of  B.  then  deceased  ;  both  of  which  suits  were  served  at  the 
same  time,  returned  to  the  same  Court,  and  were  therein  pending  contemporaneously. 
The  defendant  pleaded  these  matters  in  abatement  of  each  suit,  aTerrincr,  thit  the  causa 
ef  aetion  in  both  suits  was  the  same.  The  allegations  of  the  pleas  were  found  to  be  true, 
and  the  pleas  were  held  to  be  good,  and  that  the  pendency  of  each  suit  was  good  ground 
in  abatement  of  the  other.    Beach  v.  Norton,  8  Conn.  Rep.  71.  } 

(83S)  Contra  iSiarston  o,  Lawrence  and  Dayton,  1  Johns.  Rep.  397.  In  Common- 
wtttlth  o.  Chorehiil,  5  Mass.  Rep.  174,  it  was  held  that  the  plaintiflf  could  not  reply  a 
nonaait  in  the  former  action.  The  entries  of  pleas  of  this  kind  generally,  but  not  always, 
aver  the  then  pendency  of  the  first  writ ;  but  such  averment  is  unnecessary ;  and  it  is 
snfieient  if  the  first  action  was  pending  when  the  second  writ  was  purchased.  And  it 
was  not  necessary  that  the  first  should  be  pending  when  the  plea  was  pleaded  ;  for  if  by 
law  it  was  once  abateable,  the  subsequent  nonsuit  could  not  make  it  good.  The  prin- 
ciple also  applies  to  qui  tarn  aetions  sued  by  different  plaintiffs,  or  to  informations  qui 
tesi  for  the  benefit  of  different  persons,  or  to  a  subsequent  indictment  to  recover  the 
•■me  penalty.  The  principle  ii,  when  the  prior  aetion  is  pending,  the  subsequent  writ  ia 
bad  e*  iallfe.  ib. 
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P0RM8AND  of  judgment ;  dthly*  The  body  or  subatance  of  the  plea  with  or  whhool  aajr 
•iTKs  OP.   ^^^  ^^^^  certainty  as  to  time  or  place  ;  Gthl/f  .The  conclusion^  with  any  and 
what  prayer  of  judgment ;  Tthly^  When  the  rignature  of  counsel  is  necessaty 
and  consequences  of    an   omission  ;    8thly«  When  any  and  what  affidtml 
of  the  truth  of  the  plea  is  requisite, 
let  TiUe         1st.   Title  of  Court,     No  statute  or  rule  requires  a  plea  in  abatement  to  be 
AlMite^^  ^°  entitled  at  the  top  or  otherwise  of  any  Court,  indeed  it  would  seem  that  un« 
ment  as  to  less  there  were  several  actions  depending  between  the  same  parties  in  differ^ 
the  Court.  ^^^  Courts  at  the  same  time,  no  ambiguity  about  the  proper  Court  can  well 
Sndly.  As  arise  ;  2ndly,  as  to  the  title  of  the  term^  formerly  all  pleas,  excepting  those 
of  thodat^  pleaded  puis  darrein  continuance^  pleaded  at  the  sittings  of  nisi  prius  or  at 
the  assizes,  must  have  been  entitled  in  or  as  of  a  term  when  the  Court  were 
supposed  to  be  sitting  ;  and  as  pleas  to  the  jurisdiction  of  the  Court  and  in 
abate^nent  ought  then  to  be  pleaded  before  a  general  imparlance  (833),  and 
within  four  days  inclusive  afler  the  delivery  or  filing,  and  notice  of  the  decla- 
ration {x),  all  such  pleas  must  have  been  entitled,  and  in  general  of  the  term 
in  which  the  writ  was  returnable.     But  if  the  declaration  were   delivered  or 
filed  in  vacation,  or  so  late  in  the  term  that  the  defendant  was  not  bound  to 
plead  to  it  of  that  term,  the  defendant  might,  within  the  first  four  days  inclu- 
sive of  the  next  term,  plead  to  the  jurisdiction  of  the  Courts  or  in  abate- 
ment (y),  or  a  tender (z),  entitling,   however,  his    plea   of   the  preceding 
term  (a) ;  or  he  might  plead  to  the  jurisdiction  as  of  the  second  term,  with  a 
general  special  imparlance^  which  was  we  have  seen  with  a  saving  of  all  ad* 
vantages  and  exceptions  whatsoever  (5),  or  he  might  plead  in  abaitemtnt  in  the 
second  term  with  a  special  imparlance^  which  is  as  a  saving  of  all  exceptions 
to  the  writ,  bill  or  count  (c).     And  where  a  bill  was  filed  in   the  vacation 
against  an  attorney  as  of  the  preceding  term,  u>ith  a  special  inemor^ndim 
showing  that  the  bill  was  filed  in  vacation,  and  the  defendant's  plea  in  abate- 
ment was  entitled  of  the  following  term  without  a  special  imparlance,  it  was 
held  regular  (d).     If  a  plea  iu  abatement  was  improperly  entitled  of  a  subse« 
quent  term  to  the  declaration,  without  the  proper  special  imparlance,  theplain- 
r  *490l  ^^  might  either  sign  judgment  (e)(S34)  or  apply  to  *the  Court  by  motion  to 
set  aside  the  plea  (/),  or  he  might  demur  generally  to  it  (^),  or  might  allege 
the  imparlance  in  his  replication  by  way  of  estoppel  (h);  but  if  the  plaintiff 
replied  to  the  plea  instead  of  demurring  or  alleging  the  estoppel,  the  fault  was 
aided  (t). 

(or)  ^nte,  470,  479  ;    Tidd,  9th  ed  638,  form,  id. ;  pest,  vol.  iii. ;    Com.  Di^ .  Aba(9* 

639  ;  8  M,  &  Set.  484.     Of  the  four  days,  ment,  I.  80. 

the  first  and  last  were  always  inclusive.    If  (rf)  1  Chit.  Rep.  704  ^    3  B.  &.  Aid.  859, 

Sunday  be  the  iourth  day,  the  plea  might  S.  0. 

be  on   the   Monday.    Tidd,   9ib   ed    638,  (e)4T.  R.  589;    7  M  818,  447,  n.d;  8 

639.    See  present  practice,  3  Chitty's  Geu.  Saund.  8  b,  n.  8. 


Prac.  702,  703.  (/)  6  T.  R.  373. 

(y)  Id.  (g)  8  M.  &Sel.  484;    6  T.  R.  369;  1 

(0  Reg.  Qep.  Hi!  T.  8  W.  4,  rcg.  45.  Wils.  861  ;  8  B.  &  P.  384  ;  3  Inst.  CI.  40; 

(a)  ,anie,  471,  478  ;  7  T.  R.  447,  note  d  ;  8  Saund.  8  b.  n.  8. 

1  Salk.  367 ;  Qilb.  K  B.  344.  (A)  3  Saund.  8  b,  n.  8.    See  the  form  of 

(6)  ^nte,  478,  473;    Com.  Dig.  Abate-  estoppel,  I  Lutw.  33  ;   I  Went w.  Index,  13; 

ment,  I.  19;    8  Saund.  8  a,  n.  8.     See  Uie  3  Inst.  CI.  39 ;    Clift.  Ent.   18^  pi.  46;  19, 

form,  post,  vol.  iii.  pi.  50 ;  80,  pi.  53,  54. 

(e)  4nte,  471,  478;    Bac.   Abr.    Abate*  (i)  8  Saund.  8  b,  n.  8 ;   1  Vent.  836. 
ment,  C* ;    8  Saund.  8  a,  note  8.    See  the 

(833)  M'Oarney  v.  M*Camp,  I  Ashm.  Rep.  4. 

(834)  M*Carney  9.  M'Camp,  I  Ashm.  Rep.  4. 
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Aecording  to  the  present  practice,  all  pleas  in  abatement  must  be  pleaded  ^^^^  ^^^ 

wiikmfour  dayf  both  incluMve  from  the  day  of  delivering  the  declaration  (A;))  L, 

Present 
bat  in  aofne  cases  further  time  may  be  obtained,  as  in  the  instance  of  non-  practice  aa 

joinder  of  a  defendant  (/),  or  where  two  actions  are  depending  for  the  same  <o  'imc  of 

As  the  pleading  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  1,  orders,  '*  that  everj  and  lii/c  of 
pleading  shall  be  eniitied  of  the  day  of  the  month  and  year  when  the  same  P*^^^- 
was  pleaded,  and  shall  bear  no  other  time  or  date,'*  and  that  rule  applies  to  pleas 
in  abatement  as  well  as  pleas  in  bar,  it  seems  now  to  be  settled  that  every 
plea  in  abatement  should  be  entitled  on  the  very  day  it  is  pleaded. 

Although  it  is  the  constant  practice  in  the  margin  of  a  plea  in  abatement  to  Srdly. 
state  the  surnames  of  the  parties,  as  thus,  C.  D.,  ats.  A.  B.,  yet  no  statute  or  ^^"?^  9^ 
rule  expressly  requires  that  form,  and  if  omitted,  the  plea  would  no  doubt  the  mar- 
be  considered  as  pleaded  in  the  proper  action.     When  one  of  several  defend-  ^^' 
ants  pleads  separate,  it  is  usual  to  state  his  christian  and  surname  in  the  mar- 
gin as  sued  *'  together  with  othern^^^  and  afterwards  throughout  the  plea  care- 
foliy  to  limit  it  to  him  distinct  from  the  others. 

4th]y.  The  commencement  should  always  expressly  state  whether  the  defendant  ^^i^i^  ip^ 
appears  and  pleads  in  person  or  by  attorney.     Pleas  to  the  jurisdiction  must  com- 
be pleaded  in  person^  because  the  appointment  of  an  attorney  of  the  Court  '"^'"^ 
admits  its  jurisdiction  (n) ;  but  pleas  in  abatement  in  general  may  be  pleaded 
by  attorney,  because  the  jurisdiction  of  the  Court  in  the  latter  case  is  not  dis- 
puted (o).     The  principle  to  be  extracted  from  the  cases  is  stated  to  be,  that 
a  defendant  cannot  plead  by  attorney  in  those  cases  where  the  doing  so  would 
CMNntradict  the  import  of  the  warrant  of  attorney  (p).     It  appears  advisable  to 
frame  pleas  of  misnomer  as  if  pleaded  in  pereon  and  not  by  attorney,  though 
there  are  decisions  that  the  plaintiff  cannot  demur  on  account  of  a  mistake  in 
this  respect,  but  should  refuse  to  accept  the  plea  (9).     Coverture  also  should 
be  pleaded  in  person  (r).     VThere  an  infant  pleads,  it  must  be  by  guardian* 
and  not  by  attorney  or  prochein  ami  (s) ;  and  this,  though  he  be  sued  in  a 
representative  character,  as  administrator,  &c.  (f),  and  the  infant  defendant 
may  avail  himself  of  the  objection  on  writ  of  error,  though  the  plaintiff  coald 

]Ult(«). 


-  The  nature  of  defence  has  already  been  stated  (:r).     Pleas  to  the  jurisdic- 
tion and  in  abatement  must  have  been  pleaded  after  haif^  *but  before  full  de*   [  »49i  ] 
fence  (y).     It  was  advisable  to  make  the  former  defence,  though  it  seems 
questionable  whether  the  plaintiff  could  demur  for  the  omission,  or  object  oth- 

(k)  S«e  3  Chitty's  Qea.  Prae.  702.  (9)  S  Saund.  809  b ;  I  Lord  Raym.  509 ; 

(I)  Id,  po^e  703.  Summary  Treat,  on  Pleading,  50,  51. 

(in)  Sowtar  v.  Danaton,  t  Man.  b  Ryl.  (r)  S  Saund.  SOS  b. 

506,  810.  (9)  ^nte,  461.    8m  the  procedents,  nasi, 

(«)  JinU,  461, 469, 479 ;  S  Saund.  209  b  ;  toI.  iii. 

Summary  Treat,  on  Pleading,  51  ;   Tidd,  (I)  1  Moore,  250 ;  7  Taunt.  486,  S.  C. 

9lb  ed.  631.  (u)  2  Saund.  212,  ri.  4;  Cro.  Jac.  289. 

(a)  ^nU,  461  ;  2  Saund.  209  b.  But  the  plainiiffoannot,  5  B.  81  Aid.  418. 

(p)  Summary  Treat,   on  Pleading,  50^  (x)  w9nle,  462, 

&c  (y)  Ante^  469,  479. 
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voBH  AND  erwMe  th«o  bj  refusing  to  accept  die  plem  (x).    But  now  the  Reg.  Gen.  HiL 

*  T.  4  W.  4,  expresbly  orders  that  no  formal  defence  sliaU  be  required  inapU&f 
mtd  it  ahall  commence  ae  follows^  **  ihe  said  defendant  by  —  his  attorosy 
(or  *in  person,  &c.')  saye  ihat^  &c«"  And  that  rule  seems  to  extend  to  evoy 
description  of  plea  whether  in  abatement  or  in  bar, 

Sihly.  Of  As  pleas  in  abatement  do  not  denj  and  yet  tend  to  delay  the  trial  of  die 
the  plea  •  "'^^'^'^  ®^  ^^^  action,  great  accuracy  and  precision  are  required  in  framing 
nndgeneriU  theon  (c).  They  should  be  certain  to  every  intent  (d),  and  be  pleaded  without 
requisites,  ^^^y  repugnancy  (c).  They  roust  in  general,  as  before  explained  (/>,  givt 
the  plaintiff  a  better  writ  (g),  and  if  it  do  not  give  a  better  writ  but  tend  to 
show  that  the  plaintiff  can  maintain  no  action  at  all,  a  plea  pleaded  as  in  abate- 
ment  is  bad  (h) ;  and  therefore  a  plea  of  mi^omer  in  the  christian  name  be- 
fore 3  &  4  W.  4,  c«  42,  s.  11,  (abolishing  pleas  of  misnomer),  must  have  sta- 
ted what  was  the  real  name,  and  also  the  defendant's  aurname,  even  though 
the  latter  had  been  already  truly  stated  in  the  declaration  (t  )•  For  the  same 
reason,  a  plea  in  abatement  of  defendant's  privilege  to  be  sued  as  a  peer  should 
show  how  defendant  derived  bis  title,  and  that  he  is  a  peer  of  the  united  king- 
dom (k).  And  a  plea  in  abatement  of  the  nonjoinder  as  a  defendant  of  a  co- 
executor,  must  show  that  the  latter  became  liable  to  be  sued  as  sucht  as  thai 
he  kad  administered,  &c.  (/).  This  rule,  as  regards  all  matters  peculiarly  in 
the  knowledge  of  the  defendant  pleading,  and  which  would  tend  to  give  a  bet* 
ter  writ,  is  obviously  well  founded  on  principle,  but  as  applying  to  matter  with* 
in  the  knowledge  of  the  plaintiff  ought  not  to  be  extended.  Where  the  action 
is  by  an  administrator,  stating  a  grant  of  administration  from  a  bishop  of  a  pe* 
culiar  diocese,  a  plea  of  6ofia  notabilia  should  be  tn  bar  and  not  in  abatement, 
because  it  shows  that  the  plaintiff,  at  least  at  present,  baa  do  right  to  sue  at  all 
in  the  character  of  administrator  (m)  • 

Duplicity  in  a  plea  of  this  description  is  as  objectionable  as  in  a  plea  in  bar, 
thus  the  defendant  cannot  plead  two  outlawries  or  two  excommunications  io 
abatement,  for  one  would  be  sufficient  to  abate  the  writ  (n)  :  though  formerly 
misnomer  of  christian  and  surname  might  have  been  pleaded  in  one  plea  as 
essential  to  give  the  plaintiff  a  better  writ  (o).  The  Court  will  not  permit  a 
defendant  to  plead  at  the  same  time  in  abatement  and  in  bar  to  the  eame  mat- 
ter, as  non  est  factum^  and  coverture  of  the  plaintiff  since  making  the 
f^4Ml  bond  (p) (835) ;  but  in  an  action  againattwo  defendants,  each  *may  plead 

it)  Id,;  Com.  DiV.  Abatement,  I.  16;  (i)  8T.  R.  515,  516;    Bae.  AU  Mi«o* 

Skinn.  582.  mer,  F. ;  5  Taant.  653. 

(e)  3  T.  R.  186  ;  WiUcs,  42 ;  8  Bio.  Rep.  (Jk)  4  D.  &  R.  598  ;    and  see  8  Biiif.  %i, 

1096;  8  Saund.  809  a,  n.  1  ;    Com.  Dig.  174,416;  7  Bar.  k  Cres.  388;  lMood.fc 

Abatement,  K  II.  R.  1 10, S.  C. ;  and  1  Crom.  &  M.  841. 

{d)  As  to  this,  see  mU;  867.  .    it)  See  1  Lev.  161 ;  I  M.  &  P.  67& 

(e)  Co.  Litt.  303  ;  Cro.  Jac.  88;  3  Lev.  (m)  1  Saund.  874,  d.  3 ;    see  5  B.  &  <;. 

07 ;  3  T.  R.  186  ;  Willes,  48.  491. 

(/)  JIntt,  481.  (n)  Bae.  Ab.  Abstement,  P. 

Xg)  Turtle  e.  Lady  AVorsley,  Tidd,  689.  (o)  li.  MUnomer,  F. ;  Rep.  temp.  Haidw. 

(i)  4  T.  R.  887.  286,  887. 

(  p)  Rep.  temp.  Bardw.  135. 


(835>    {  See  Pahner  v.  Dizon,  5  Dowl  It  Ryl.  683.  ) 
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distinct  matter  in  abatement  of  the  same  suit  (9),  or  one  may  plead  in  abate-  roBM  am o 
ment  and  the  other  in  bar  (r)(836).  ^oalitls. 

As  dilatory  pleas  rarely  affect  the  merits  of  the  suit,  and  object  mere  matter 
•f  form,  they  constitute  an  exception  to  the  general  principle  of  pleading,  that 
a  plea  must  either  traverse  or  confess  and  avoid  the  alleged  cause  of  action. 

It  was  not  necessary,  even  before  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  8,  in  a 
plea  in  abatement  to  lay  any  venue  in  stating  even  material  facts,  because  they 
were  to  be  tried  in  the  county  laid  in  the  declaration  {i)  $  and  if  it  were  plead- 
ed that  another  person  who  ought  to  have  been  sued  with  the  defendant  was 
afive,  **  to  wit,  in  Spain,"  the  place  was  surplusage,  and  the  plea  would  be 
eonaidered  as  pleaded  without  any  venue  (<). 

A  writ  is  divisible  and  may  oe  abated  in  part  nnd  remain  good  as  to  the  of  plead* 
residue ;  and  therefore  the  defendant  may  plead  in  abatement  to  part,  and  ing  in  «• 
demur  or  plead  in  bar  to  the  residue  of  the  writ  or  bilL     For  the  rule  seems  alw^Ind^ 
to  be,  that  if  the  plaintiff  in  his  action,  brought  either  upon  a  general  writ,  in  ft«r  to 
such  as  debt,  detinue,  account,  or  the  like,  or  on  a  certain  and  particular  onef  S     '^'' 
as  assumpsit,  trespass,  case,  &c.,  demand  two  or  more  things,  and  it  appear 
from  his  own  showing  that  he  cannot  have  an  action  or  better  writ  for  one  of 
them,  the  writ  shall  not  abate  in  the  whole,  but  stand  for  so  much  as  is  good  i 
but  if  it  appear  upon  his  own  showing  that  he  has  a  cause  of  action  for  all 
the  things  demanded,  but  the  writ  is  not  prC^per  for  one  of  them,  and  that  he 
might  have  another  for  it  in  a  different  form,  then  the  whole  writ  shall  abate  («i}« 
It  is  said  to  be  a  rule,  that  if  the  plaintiff  himself  acknowledge  his  writ  false 
io  the  whole  or  in  part,  the  vhoU  writ  shall  abate  {x).     But  where  the  plaintiff 
declared  in  trespass,  for  injuring  a  ship,  and  even  showed  in  his  declaratioo 
that  be  was  only  a  part  owner,  it  was  held  that  as  the  nonjoinder  in  tort  is 
only  a  ground  for  a  plea  in  abatement,  the  defendant  could   not  in  any  other 
chape  impugn  the  declaration,  though  the  defect  appeared  on  the  face  if  it  (y)* 
And  d  forliori  where  the  nonjoinder  of  a  party  or  other  matter,  even  if  plead* 
sd  in  abatement,  could  not  abate  the  writ,  it  cannot  have  that  ^effect  from  the  r  *4$9  1 
mere  eireomstance  of  its  being  disclosed  in  the  declaration ;  and  therefore 
Ihe  position  in  a  book  of  high  authority  (^),  that  ^  if  in  iresjtaaa  against  A* 
mily,  the  plaintiff  declare  that  the  defendant,  togtiher  mth  B.r  committed  the 
treapass,  the  writ  shall  abate ;  for  by  bis  own  sbiiwiog  he  has  falsified  his 
writ,**  appears  to  have  been  very  properly  disputed  (a).     Formerly  it  was  the 
practice  to  plead  in  abatement,  when  upon  the  face  of  the  plaintiff's  declara* 
tion  it  appeared  that  a  part  of  the  plaintiff's  cause  of  action  was  not  well 
founded,  but  now  it  is  most  usoal  to  demur  to  the  whole  declaration  if  there 

dq)  Com.  Dig.  Abatement,  I  6.    MUr,  it  (t)  Id, 

ieems^  where  husband  and  wife  ere  ckfBnd-  (11)  8  Snund.  909  e,  and  SlO,  n.  I. 

ams,  tf.  Plender,  S  A.  3  ;  Crn.  Jae.  83d.  (d?)  Id.  SlO  c,  note ;  396,  n.  h 

<c)  Com.  Diff.  Abatement,  I  7.  (y)  6  T.  R.  766  ;  9  Sauad.  S9<L  o.  I.. 

(a)  7  T.  R.  243 ;   1  Sauiid.  8  a ;  Bac.  Ab.  (z)  9  Sauncl.  2 10  c. 

AbntenrH-m  P.  (a)  Id.  n.  k,  5ib  ed. 


(836)  )  Nor  can  a  defendant  plead  in  bar  the  aana  matter  which  he  baa  preTiooaly 
pleaded  in  abatement,  and  which  has  been  overruled.  Coxa  v.  Higbee,  6  Halat.  Rap. 
395. 1 
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poKM  AVD  be  a  misjoinder,  or  if  diere  be  no  misjoiDder  then  only  to  the  defective  part(i)t 
QUALITIES.  ^'^^1^  i^Q  matter  goes  only  to  defeat  a  part  of  the  plaintiff's  cause  of  action 
the  plea  in  abatement  should  be  confined  to  that  part,  and  if  the  defendaDt 
were  to  plead  to  the  whole  his  plea  would  be  defective  (c).  So  where  there 
are  several  defendants  in  an  action  of  tort«  and  one  of  the  defendanti 
pleaded  a  misnomer,  which  then  abated  the  action  as  to  himself  only,  the  plea 
was  holden  defective  on  general  demurrer,  if  it  concluded  by  praying  judg- 
ment of  the  writ  (or  bill)  generally,  instead  of  praying  judgment  that  it  might 
be  quashed  as  against  himself  only  (d).  Where  a  declaration  in  debt  cea^^ 
tained  two  countSi  and  to  the  first  the  defendant  pleaded  non  e$t  faeUm^  and 
to  the  second  he  pleaded  in  abatement  the  nonjoinder  of  another  person,  aod 
his  plea  commenced  and  concluded  with  praying  judgment  **  of  the  said  writ,^ 
(not  stating  as  it  regarded  the  9tc(md  count,)  '*and  of  the  said  declaration  as 
to  the  second  count  thereof,"  the  Court  held  the  plea  was  good,  and  that  they 
might  abridge  the  petition  of  the  plea  by  quashing  the  writ  as  well  as  the  dec- 
laration as  to  the  matter  in  the  second  count  (e). 

6i1  ly.  The  The  general  rule  which  prevails  in  pleading  in  har^  is,  that  a  mere  prajer 
of  pleas  in  ^^  judgment,  without  pointing  out  io^<i/ judgment,  or  the  appropriate  judgment, 
MhaUtmnt  ig  sufficient ;  because  the  facts  being  shown,  the  Court  will  of  course  pro- 
veHficaT^^  nounce  the  proper  judgment  (/).  Upon  this  principle  it  has  been  held  thai 
tion  and  if  a  plea  which  contains  matter  in  bar  of  an  action  conclude  in  ^abatenuntf  it 
lodffin  nt.  ^^  ^  P'^*  ^°  ^*'  notwithstanding  the  wrong  conclusion,  and  final  judgment 
r  «4d4 1  should  be  given  upon  it,  for  if  the  plaintiff  have  no  cause  of  action  he  can 
^  have  no  writ  (g).     The  same  rule  applies,  if  in  a  plea  containing  matter  in 

bar  there  be  a  right  prayer  of  judgment  in  the  conclusiop,  although  the  com- 
mencement be  improper  (h).  On  the  other  hand,  the  commencement  aod 
conclusion  so  fhr  give  the  character  of  the  plea,  that  if  a  plea  commencii^ 
and  concluding  in  abatement  ahow  matter  in  bar,  it  is  to  be  considered  a  plea 
in  abatement  and  not  in  bar  (t ) ;  and  the  converse  to  this,  fnz*  a  plea  contain- 
ing matter  sufficient  only  to  abate  the  writ,  but  with  the  beginning  and  conclo- 
sion  of  the  plea  in  bar,  has  been  decided  the  same  way  (k).  The  aoxie^ 
•f  the  Courts  to  discourage  dilatory  pleas  probably  first  induced  them  to  de- 
part in  construing  tuck  pleas,  from  the  relaxed  rule  which  applies  to  pleas  in 
bar,  in  respect  of  the  prayer  of  judgment  (/)  ;  and  if  a  plea  which  contaios 

(4)  See  the  cases,  9  Saund.  SIO,  in  noUa ;  tared  into  by  the  intesute;  the  plea  bagta 

1  M.  &  Set.  355,  360 ;  tUe^  836.  and  concluded  in  abatement :  the  substance 

(e)  5  T.  R.  557.  of  it  loaj  in  bar^  vh.  that  the  intesUite  tnsde 

(</)  1  M.  &  P.  S6.  the  oootract  with  others,  aaainst  when  the 

(0  8  B.  It  P.  480 ;    8  Saund.  810  b,  c,  action  survived.    The  plaintifT  took  isme 

note ;  sed  qtutre^  see  I  Harr.  k,  Woll.  486  ;  on  this ;  and  at  the  trial  it  appeared  that  the 

and  9ide  po$l^  494.  contract  was  in  fact  joint,  out  that  oChen 

(/)  4  East,  508,   509;    10  id.  87;    I  besides  tAose  nomeil  m  lAc  plea  ynntA  m  ii 

Saund.  97,  n.  1  ;    see  3  T.  R.  186 ;    1  B.  &  and  were  alive.    If  then  the  plea  was  to  be 

Aid.  178  ;  1  M.  It  P.  86.  considered  as  one  in  abatement,  such  fyvof 

Sg)  8  Saund.  809  c,  note.  was  an  answer  to  it,  btemnn  tht  pUu  fiM 

h)  Forus.  335  ;  Steph.  8d  ed.  446.  to  give  the  plaintiff  m  helter  wrO,  and  as  ths 

(t)  Ld.  Rayni.  593 ;  8  Saund.  809  c,  note.  Court  hekl  the  plea  to  be  a  plea  in  abaie- 

(k\  Godson  «.  Good,  6  Taunt.  687  ;  8  ment,  the  defendant  fiiiled  in  his  deftnce. 

Marsh.  899,  S.  C.     This  was  an  action  {I)  10  East,  87  ;  1  B.  &  Aid.  178. 
against  an  administratrix  on  a  contract  en- 
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matter  in  cAatement  coDclude  in  6ar,  and  be  found  against  the  defendant,  it  is  voait  aho 
a  plea  in  bar  (837) ,  and  final  judgment  shall  be  given  upon  it,  because  by  *'^ 
praying  judgment  if  the  plaintiff  shall  maintain  his  action^  the  defendant  ad- 
naits  the  writ  to  be  good  (w).     So  a   plea  which  begins  in  har^  though  it  con-  • 
tain  matter  in  abcUement^  and  conclude  in  abatement,  is  nevertheless  considered 
to  be  a  plea  in  bar,  and  final  judgment  shall  be  given  (fi)(838). 

Pleas  to  the  jurisdiction,  and  of  personal  privilege  to  be  sued  in  another 
Court,  usually  commence  without  any  prayer  of  judgment,  and  conclude^  **  and 
this  he  the  plaintiff  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the 
said  *Court  of  our  said  lord  the  king  here  will  or  ought  to  take  cognizance  [  *496  ] 
of  the  said  plea,"  or  **  whether  he  ought  to  be  compelled  to  answer ;"  (o)  but 
sometimes  these  pleas  commence  also  with  a  similar  prayer  (p). 

In  pleading  to  the  person  of  the  'plaintiff  or  defendant,  in  respect  of  dis" 
ability  to  sue  or  be  sued,  and  not  merely  on  account  of  the  nonjoinder  of 
another  party,  the  plea  should  conclude  with  a  prayer,  *<  if  the  plaintiff  ought 
to  be  answered,"  or  **  whether  the  defendant  ought  to  be  compelled  to  an- 
swer (q) ;"  and  these  pleas  frequently  begin  with  a  similar  prayer,  as  alien 
enemy,  &c.  (r) ;  and  a  plea  of  this  description  concluding  merely  to  the  writ 
would  be  bad  {s) ;  but  pleas  in  abatement  of  coverture  of  the  plaintiff  or  de- 
fendant, as  the  objection  goes  rather  to  the  nonjoinder  of  the  husband  than 
to  the  disability  of  the  feme,  conclude  with  a  prayer  of  judgment  as  to  the 
writ  (0*  If  the  defendant  plead  that  the  plaintiff  is  excommunicated,  or  any 
other  temporary  disability,  the  plea  should  conclude  with  praying  that  the  suit 
may  remain  without  day,  until,  &c.  (u) ;  and  where  the  death  of  the  plaintiff 
since  the  issuing  of  the  writ  is  pleaded,  it  should  conclude  if  the  Court  will 
further  proceed,  &c.  (x). 

Where  the  defendant  pleads  in  abatement  to  the  writ  for  matter  apparent  on 
the  face  of  it,  it  is  said  that  he  should  begin  as  well  as  conclude  his  plea,  by 
'*  praying  judgment  of  the  writt  and  that  the  same  may  be  quashedJ*^  {y)  But 
where  the  plea  is  for  matter  dehors^  as  misnomer  when  that  matter  was  plead* 

(m)  1  East,  636  ;  %  Saund.  809  d  ;  2  Ld.  (r)  Lih  Ent.  I  ;    Lutw.  1601  ;    Ast.  EnL 

Raym.  1018,  1019,  694;  8  Marsh.  303  ;  6  11. 

Taunt.  587,  S.  C.  («)  Com.  Dig.  Abatement,  1. 12. 

(n)  9  Saund.    209   c,  note;    Bac.    Ab.  (0  Po«t,  vol.  iii. ;    Lit.  Ent.  1,  123;  Ast, 

Abatement,  P. ;    1  Lord  Raym.  694  ;    10  Enu  9 ;  3  Inst.  CJ.  70 ;  1  Wentw.  47. 

Eki8t,87,  88.  («)   12  Mod.  400;    3  Lev.  208;  Lutw, 

(•)  2  Saund.  209  d  ;  Com.  Dig.  Abate-  19  ;    1  Str.  521 ;   3  Inst.  CI.  18 ;    2  Saund« 

meat,  I.  12 ;  Bac.  Ab.  Abatement,  P.;  12  209  e,  note.    See  10  East,  86. 

East,  544 ;  «n(e,  480.  (x)  Com.  Dig.  Abatement,  I.  12  ;  3  Ley, 

(  p)  See  the  precedent,  8  T.  R.  631.  120  ;  4  East,  502  ;  2  Saund.  209  e,  note. 

{q)  2  Saund.  9,  n.  10  ;   209  d  ;    Latch.  (y)  2  Saund.  209  a,  d,  note  1  ;  Com.  Dig, 

178  ;  Lil.  Ent.  1.  Abatement,  I.  12  ;  Lutw.  11. 


(837)  Vide  Jenkins  «.  Pepoon.  2  Johns.  Cas.  312.  Ezeeutors  of  Schoenmaker  v.  EU 
oiendorf,  10  Johns.  Rep.  49.       ^ 

(838)  {  M'Laughlin  r.  De  Young,  3  Gill  &  Johns.  Rep.  4.  }  But  if  matter  which  ought 
to  be  pleaded  in  abatement  be  pleaded  in  the  form  of  a  bar,  the  plaintiff  may  treat  it  as  a 
plea  in  abatement,  by  proceeding  to  judgment  for  want  of  a  plea,  if  it  be  not  yeriiied  by 
affidaTit.  Robinson  and  Hartshorne  o.  Fisher,  3  Caines'  Rep.  99,  100.  {  See  also  Engw 
V.  Nelson,  1  Penn.  Rep.  442  {  And  if  there  has  been  an  order  for  the  defendant  to  plead 
iaauably,  such  plea  is  not  a  compliance  with  the  order,  and  the  plaintiff  may  treat  it  as  a 
nullity.  Davis  «.  Grainger,  3  Johns  Rep.  259.  The  plaintiff  may  demur  to  the  plea 
•ithar  in  bar  or  abatement.  A  plea  in  abatement  cannot  be  amended.  Trinder  v.  Durant, 
5  Wend.  R.  72. 

Vol.  I.  5« 
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romM  AM B  ab)e«  the  plea  should  only  conclude  with  that  prayer  (z).  The  Courts  haf lug 
^  ^  ^'  now  established  a  rule  (hat  oyer  of  the  writ  cannot  be  allowed«  a  tarianct  6^ 
tween  the  writ  and  county  or  declaration^  can  be  no  longer  pleaded  (a)*  and 
many  of  the  decisions  in  the  books  as  to  the  form  of  the  plea  are  no  longer 
[  *496  ]  ^applicable  ;  and  now  in  general  a  plea  in  abatement  of  the  writ  must  be 
pleaded  of  the  writ  and  declaration^  when  the  latter  coutintu*  and  discloses 
the  objection  to  the  writ,  and  it  must  be  so  where  it  is  intended  to  plead  in 
abatement  only  of  part  of  the  writ,  and  the  cause  of  abatement  arises  only 
on  one  of  the  counts  in  the  declaration  (6).  If  the  action  were  by  6tff,  the 
plea  must  have  concluded  by  praying  judgment  of  the  bill,  and  not  of  the  dec- 
laration only»  which  was  only  a  conclusion  in  bar  (c) ;  and  it  should  not  have 
concluded  by  praying  judgment  of  the  *'*'  bill  and  declaration,"  {d)  and  if  a 
plea  in  abatement  to  the  writ  were  to  conclude,  ^*  if  the  defendant  ought  to 
answer  to  the  said  6t7/,"  it  would  be  insufficient  (e)(839]. 

Great  accuracy  is  necessary  in  the  form  of  all  pleas  in  abatement  as  well 
in  the  commencement  as  in  the  conelusiort^  for  it  is  said  ^  tketf  make  (&t 
ji/ea."  {f)  A  plea  which  concluded  with  praying  judgment  **  if"  (instead  of 
^^of"),  the  plaintiff's  bill  was  held  bad  on  demurrer,  though  the  words** and 
that  the  same  may  be  quashed,"  were  also  added  (g).  So,  in  the  traverse  at 
the  end  of  the  plea,  a  mis-statement  of  the  name  by  which  the  defendant  was 
called  in  the  declaration  was  considered  fatal  on  demurrer  (&).  The  mode  of 
concluding  the  plea  when  pleaded  to  part  only  of  the  action*  has  been  already 
observed  upon  (t).  Upon  a  plea  in  abatement  of  pendency  of  another  action 
in  another  Court  for  the  same  cause,  concluding  with  a  prout  patet  per  r^ 
cordum^  it  is  sufficient  to  satisfy  the  plea  if  writ  be  produced  {ky 

71I1I7.  Of  At  common  law,  when  the  defendttnt  pleaded  a  foreign  plea,  (the  nature  of 
iitt  affida-  which  has  already  been  stated)  (^,  he  was  obKged  to  make  oath  of  the  truth 
trath.  ^^  ^^  matter  therein  alleged,  but  that  was  not  necessary  in  the  case  of  a  plea 

to  the  jurisdiction^  Or  any  plea  in  abatement  (m).  But  by  4  &  6  Ann.  c  16, 
a.  11  (840),  **fio  dilatory  plea  shall  be  received  in  any  Court  of  record,  un- 
less the  party  offering  such  plea  do  by  affidavit  prove  the  truth  thereof,  or 
9kow  some  probable  matter  to  the  Court  (n),  to  induce  them  to  believe  that  the 
fact  of  such  dilatory  plea  is  true."  This  statute  extends  to  criminal  as  well 
as  civil  cases  (o) ;  and  not  only  to  pleas  in  abatement,  but  to  all  dilatoqi 

(r)  I(L  :   10  East,  87.  cniries  referred  to  in  3  T.  R.  \S6. 

(a)  ^Hte,  485,  48S.  (g)  3  T.  R.  185  ;  and  see  2  Saund.«»a| 

(6)  3  Saund.  2l0  b,  c,  nolo.  8  T.  R.  5 1 5  ;  5  Tau»i!.  652,  653,  note. 

(c)  2  Saund.  209  d  ;    I   B.  &  Aid.   172  ;  (A)    I  Chit.  Rep.  705,  note. 
S  M.  &  Scl.  484  ;  2  Chit.  Rep.  53».  (i)  ^nle,  492,  493. 

(d)  Id.;  5  Mud.    144;    2  B.  &    P.    124,  {k}  Keiby  ».  Signers,  2  Dowl.  659. 
note  e  ;    3  T.  H.  185.     Ste,  however,  Ccm.  {I)  ^nt^Afl ;   I  Saund.  98,  note  I. 
Diff.  AbatertJ'  n^  i.  12.  (m)   I  Suund.  98,  n.  1  ;  Carth.  402;  Sty. 

(e)  See   the   preceding  note ;    2  Saund.  435  ;  5  Mod.  335. 

f09  d  J  3  31a,  Com.  303 ;   10  Eusi,  87.  (n)  In  ca>e  of  a  plen  of  bankruptev  pw» 

(/)  Latch.  178;  2  Saund.  209  c,  d  ;  2  rformu  con <inurtn«^  see  I  M'Clel.  &  Y.  350, 
Ld.  KHym.  tOI9  ;   ID  East,  87  ;  But  see  the         (o)  3  Burr.  I6l7. 

(839)  V<de  Isley  et  al.  o,  Slubbs,  5  Mlss.  Rep.  2^0. 

(840)  {  The  first  thirteen  sections  aid  the  twenii«  th  and  twepty- seventh  sections  art 
lA  ibrce  in  i  eansylYania,  3  Binn.  625.  Loberts'  Dig.  43.  {  Vide  Laws  of  N.  Y.  ficss.  S^ 
c  56,  8.  23.     1  R.  L.  524.      \  2  Rev.  Stui:  352,  s.  7.  { 
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^eas,  wbich,  if  found  untrue,  would  not  determine  the  action,  and  are  only  ArriDATir 
in  detaj  of  it,  as  aid  prayer  in  a  real  action  (p) ;  or  a  plea  in  $cire  facias  ^^  t*^^"* 
ilgaiost  terre-tenants,  that  there  is  another  terre-tenant  not  named ;  diough  . 
these  pleas  are  not  strictly  in  abatement  (q).  But  such  pleas  in  bar  as  are 
osually  termed  sham  pleas,  are  not  dilatory  pleas  within  the  meaning  of  this 
statute.  The  statute  extends  only  to  such  matters  as  are  dehors  the  record, 
and  not  to  such  matters  as  would  appear  to  the  Court  on  inspection  of  their 
own  proceedings  (r),  as  the  want  of  addition  in  an  original  writ,  when  tha 
matter  was  pleadable  in  abatement  («)  ;  or  privilege  as  an  attorney  of  the 
smau  C^mrt  to  be  sued  by  bill  (<) ;  because  in  the  first  instance  the  defect  in 
the  writ  was  apparent  on  the  face  of  it ;  and  in  the  latter,  the  Court,  by  ex- 
amination of  their  own  record,  might  ascertain  the  truth  of  the  plea :  but 
where  the  defendant  pleaded  after  oyer  of  the  original  that  it  was  not  re« 
turned,  the  Court  set  aside  the  plea  for  want  of  an  affidavit  (ti).  And  where 
to  an  action  in  C.  P.  the  defendant  pleaded  his  privilege  as  an  attorney  of 
K«  B.  to  be  sued  there  without  making  an  affidavit  of  the  truth,  it  was  recent- 
ly held  that  the  plaintiff  might  sign  judgment,  because  the  Court  of  C«  P. 
could  not  by  examination  of  their  own  records  know  that  the  defendant  was 
an  attorney  of  another  Court  [x). 


The  affidavit  required  by  4  &  6  Ann*  c.  16,  s.  11,  may  be  tnade  by  the  de- 
fendant or  a  third  person  (y) ;  and  although  formerly  supposed  otherwise  (z),  ^^^'^ 
it  has  recently  been  held  that  it  must  be  sworn  after  the  declaration  is  deliver- 
ed, and  that  if  it  be  sworn  before  the  declaration  was  delivered  the  plaintiflT 
may  treat  the  plea  as  a  nullity  and  sign  judgment  (a).  It  must  be  properly  and 
exactly  entitled  in  the  cause  (6),  and  be  positive  (841)  as  to  the  truth  of  every 
fact  contained  in  the  plea,  and  should  leave  nothing  to  be  collected  by  infer- 
ence (c)  :  it  should  be  stated  that  the  plea  is  true  **  in  substance  and  fact,^ 
and  not  merely  that  the  plea  is  a  true  plea  (d)  ;  and  if  there  be  no  affidavit,  or 
k  be  defective  in  any  particular,  the  plaintiff  may  treat  the  plea  as  a  nullity 
and  sign  judgment  (e),  or  move  the  Court  to  set  it  aside  (/)(842). 

(p)  Sa&P.  384;  aSaund.  210.  (z)  4  East,  348;   4  M.  &  Sel.  339;  IS 

iq)  2  Saond.  SlO  d,  e.  East,  170. 

(r)  3  B.  &  P.  397 ;    Pr.   Reg.  5 ;    Lord  (a)  Bower  v.  Kemp,  I  Cramp.  &  Jervis, 

Bayta.  1409;  Say.  Rep.  203.  287. 

(9)  Lord  Raym.  1409 ;  Prac  Reg.  5.  (6)  Bac.  Ab.    Abatement,  O. ;    2  Stra. 

(Q  CUridge,  gent.  on«,  ^.  als.  Jtfactfou-  1161;  Barnes,  348. 

f  sf,  Triniiy  Term,  47  Geo.  3,  K.  B.  3  B.  &  (c)  Say.  Rep.  293. 

P.   397.     But  see  2  Stra.  733.  and  Com.  id)  2  Stra.  705. 

Dig.  Abatement,  D.  6.    If  the  plea  be  un-  (e)  2  Saund.  210  d  ;    IT.  R.  277,  689; 

true,  or  the  defendant  hat  ceased  to  be  an  5  /d.  210 ;    7  /d.  298  ;   2  Moore,  213.    The 

attorney,  the  plea  may  be  set  aside,  Prac.  plaintiff  cannot  sign  judgment  aOer  a  plea 

Itc^.  8.  >n  abatement,  because  the  affidavit  to  Terify 

(v)  1  Stnu  639 ;  2  Ld.  Raym.  1409.  Uie  ptea  was  sworn  before  the  drferuUmVt 

M  Davidson  ».  Chilman,  I  Ring.  N.  C.  otlomey,  Z  M.  k,  Sel  154. 

tar/  (/)  1  Stra.  638;    Say.   Rep.  19,293;  S 

(a)  I  Baraei,  344 ;  Pr.  Reg.  6.  Burr.  1617 ;  Tidd,  9th  ed.  640 ;  sU  ^luere, 

^               —II-©  seeaMoore,  213;  2B.  &C.6I8. 


(841)  Day  ».  Hamburgh,  I  P.  A.  Browne's  Rep.  75. 

(842)  Richmond  v.  Talmadge,  16  Johns.  Rep.  307.    Vide  Robinson  and  Hartshorne  a. 
Fisher,  3  Caines*  Rep.  99. 
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REPLICATION,    &C.    TO   PLEAS    IN   ABATBMENt, 


♦REPLICATION  AND  OTHER  PROCEEDINGS  ON  A  PLEA  IN  ABAT& 

MENT  IN  GENERAL. 


MBITT   IX 

•IHBRAL 


ksPLicA*  Where  misnomer  either  of  the  plaintiff  or  defendant  was  truly  pleaded,  the 
rioN  AND  plaintiff  might  in  general  amend  his  declaration  on  payment  of  costs,  or  with- 
PRocsBD-  ^"^  subjecting  himself  to  the  payment  of  the  defendant's  costs  he  might  enter 
IW08  ON  A  a  cassetur  hUla  or  breve  (g).  But  where  the  nonjoinder  of  one  of  several  co- 
ABATB-  contractors  was  pleaded,  the  plaintiff  could  not  nor  can  aipend,  but  must  en- 
ter a  cassetur^  and  commence  a  fresh  action,  in  order  that  the  other  parties 
may  in  due  course  be  brought  by  fresh  process  into  Court.  And  when  the 
plea  is  true,  and  the  plaintiff  is  not  at  liberty  to  amend,  he  should  enter  his 
cassetur  before  he  commence  a  fresh  action,  for  otherwise  the  defendant  may 
plead  in  abatement  the  pendency  of  the  first  action  {h).  If  the  plea  be  un- 
true in  fact,  the  plaintiff  should  reply ;  or  if  it  be  insufficient  in  point  of  law, 
he  may  demur^  and  in  some  cases  sign  judgment  as  for  want  of  a  plea  (t) ; 
though  if  the  plea  were  merely  defective  in  form,  the  plaintiff  should  de* 
mur  {k).  And  where  the  defendant  had  appeared  in  the  name  by  which  he 
was  sued,  such  appearance  might  have  boon  replied  by  way  of  an  estoppel  (I)* 
When  the  plea  consists  of  matter  of  fact,  which  the  plaintiff  denies,  the  repli- 
cation may  begin  without  any  allegation  that  the  writ  ought  not  to  be  quash- 
ed (m).  It  must  not  commence  as  to  a  plea  in  bar  (n),  because  that  would  be 
a  discontinuance,  but  should  conclude  to  the  country  ;  and  which  was  proper 
where  to  a  plea  of  misnomer  the  plaintiff  replied  that  the  defendant  was  known 
as  well  by  the  one  name  as  the  other  (o).  There  are,  however,  precedents  in 
which  the  plaintiff  concluded  with  a  formal  traverse  and  venficatiou(p).  It 
was  laid  down  by  Lord  Holt,  that  if  the  plaintiff  took  issue  upon  a  plea  in 
abatement,  he  ought  to  pray  damages,  because  if  it  were  found  against  the 
r*499  ]  defendant,  the  jury  roust  assess  the  plaintiff's  damages,  *and  final  judgmeot 
was  to  be  given ;  but  that  where  the  plaintiff  confessed  the  defendant's  plea» 
Bnd  avoids  it  by  other  new  matter,  he  should  not  pray  damages,  but  must 
maintain  his  writ  (q).  If  a  replication  to  a  plea  in  abatement  of  the  torit  be- 
gin *^  that  the  said  declaration"  ought  not  to  be  quashed,  but  conclude  proper- 
ly, it  is  sufficient ;  for  such  words  may  be  rejected  as  surplusage ;  and  it  is  not 
necessary  in  the  beginning  of  the  replication  to  say  that  the  writ  ought  not  to 
be  quashed  ;  for  in  favor  of  the  plaintiff  the  Court  would  give  judgment  ac- 
cording to  the  fact,  without  reference  to  the  prayer  of  the  judgment  (r).  If 
an  issue  in  fact  be  joined  upon  the  replication,  and  found  for  the  plaintiff,  the 


{g)  7  T.  n.  698;  3  Anstr.  935  ;  I  B.  & 
P.  40 ;  an(f,  381.  Il  was  the  practice  not 
to  permit  such  amend  nent  if  the  defendant 
baa  previously  made  a  lender. 

(h)  Jinte,  488;    Bar.  Ab.  Abatement,  M. 

(i)  3  B.  &  P  395.  If  plea  be  no  pica  at 
all)  party  may  move  to  quash  it,  2  B.  &.  C. 
618;  4  D.  &  R.  114,  S.  C. 

(k)  3  T.  R.  185.  The  pliiniiff  cannot 
move  to  quash  it,  4  D.  &  R.  1 14  ;  2  B.  & 
C.  618,  S.  C. 

(/)  2  New  Rep.  453  ;  ante,  479,  480. 

<in)   1  B.&P.  61. 


(n)  Garth.  187 ;  Com.  Dig.  Abatement, 
I.  15;  1  B.  &  P.  61.  Jiliier  if  (be  plea 
commence  or  conclude  improperly  to  bmr$ 
Bac.  Ab.  Abatement,  8 ;  Com.  Dig.  Abate- 
ment, I.  1 5. 

(o)  1  B.  &  P.  60 ;  1  East,  642 ;  2  Wilt 
367. 

(p)  Li).  Enu  1,  2;  Co.  EnU  160. 

(q)  I  L«ird  Raym.  338,  694;  2  Id.  1022; 
2  Saund.  211  n.  3 ;  Bac.  Ab.  Abatement, 
P.;  Com.  Dig.  Abatement,  I.  12;  posts 
see  the  precedents.  I  Wentw.  Index, 

(r)  I  B.  &  P.  60. 
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Jury  should  assess  the  damagest  and  the  judgment  is  peremptory  for  the  delay  on  a  flba 
quod  recupereij  and  not  quod  rtsfpmdtat  {$) ;  and  the  same  rule  prevails  io  ^ ^n^  m  * 
mdictments  for  misdemeanors,  though  in  cases  of  felony  in  favorem  vitct  it  genbral. 
is  otherwise  (0(843). 

If  the  plaintiff  demur  (u)  it  is  not  necesgary  io  assign  any  special  causes^  Of  demur* 
for  it  has  been  decided  on  the  statute  of  Elizabeth,  (the  language  of  which  is  "|"|  ^?^^ 
similar  to  that  of  the  strtute  4  Ann.  c.  16),  that  the  statute  only  apphes  to  abatement. 
pleas  in  bar  (v) ;  however  it  may  be  most  advisable  to  demur  specially  where 
tiie  plea  is  merely  informal  (w).  Where  the  plea  demurred  to  properly  com- 
mences and  concludes  as  in  abatement,  but  is  insuiHcient  in  some  other  re- 
spects, the  demurrer  should  pray  judgment  that  the  writ  may  be  adjudged 
good,  and  that  the  defendant  may  answer  further  thereto,  or  merely  with  the 
latter  words,  and  should  not  conclude  with  a  prayer  of  damages ;  for  the 
plaintiff  ought  not  to  conclude  in  bar,  but  only  affirm  his  writ  (x).  So,  where 
the  plaintiff  replies  to  a  plea  in  abatement,  and  the  defendant  demurs  to  the 
replication,  the  plaintiff  should  not  conclude  his  joinder  in  demurrer  with  a 
prayer  of  judgment  of  his  debt  or  damages,  but  should  merely  pray  thai  the 
defendant  may  answer  over  {y).  And  where  the  plaintiff  demurred  to  a  *plea  [*500] 
in  abatement,  as  in  bar,  praying  judgment  and  damages,  and  the  defendant 
joined  as  in  bar,  it  was  held  to  be  a  discontinuance,  because  the  demurrer  in 
bar  was  no  answer  to  the  plea  in  abatement,  and  a  discontinuance  of  part  is 
a  discontinuance  of  the  whole  (r) ;  the  plaintiff,  however,  may  amend,  and 
^e  mistake  would  be  aided  by  a  verdict  (a).  But  where  the  plea  in  abatement 
improperly  commences  or  concludes  as  a  plea  in  bar,  the  plaintiff  may  demur 
either  in  bar  or  abatement ;  and  if  he  adopt  the  former,  which  is  most  advisa- 
ble, be  may  conclude  his  demurrer  as  in  bar,  and  with  a  prayer  of  damages, 
and  the  judgment  will  be  final  (6).  On  the  argument  of  a  demurrer  to  a  plea 
in  abatement,  or  to  a  replication  thereto,  the  defendant  cannot  (as  usual  on  ar- 
gument after  a  plea  in  bar)  take  any  objection  to  the  declaration,  for  nothing 
but  the  writ  is  then  in  question  (c),  unless  where  matter  has  been  pleaded  in 
abatement  which  might  also  be  pleaded  in  bar  (d),  and  the  Court  will  not 

(«)   1  East,  544  ;  2  Wils.  36S  ;  Com.  Dig.  (x)  2  Sannd.  2t0  e,  note. 

Abatement,  1.  14,  15  ;  2  Saund.  2l  I,  n.  3. '  (y)  Id.  ;   1  Wils  302. 

(Q  8  East,  107;  3  Bir.  U  Ores.  513  to  (z)  Show.  255;     1    Salk.  218,   S.  C. ;   1 

515  ;  5  D.  it  R  433,  S.  C.  East,  54i  ;  2  Saund.  210  e,  f,  note. 

(u)  See  the   precedents   referred  to  in  2  (a)   I  Wiij>.  302;    1  Saik.  218. 

Sauiid.  210  e,  note  2 ;   post,  vol.  ilL  and  (6)  Bac.  Ab.  AUitcment,  P. ;  Com.  Dig. 

Joinder  thereto,  id.  Abatement,  I.  15. 

(v)  2  M  &  Sel.  484,  485  ;  2  Ld.  Raym.  (e)  Salk.  212 ;  Lutw.  1592 ;  Carth.  172  ; 

lOtS;  and  see  1  Ld.  Raym.  337;   1  Sulk.  Willes,   478;    Bac.   Ab.   Abatement,   P.; 

194;  Tidd,  9th  ed.638;  see  Reg.  Qen.  FliU  Com.  Dig.  Abatement,  I.  14  ;   1  Saund.  285^ 

Teitn,  4  W.  4,  rce*  2,  as  to  the  eauaet  of  note  e,  5th  cd. 

iemmrrer  being  stated  in  the  margiiif  &c.,  ((/)  Lutw.  1604 ;  Com.  Dig.  Abatcmenf| 

fMl,  Appendix.  I.  14. 

(10)  3  T.  R.  186. 


(843)  Where  an  issue  of  nui  tiel  record  on  a  plea  in  abatement  is  found  for  the  plaintiff^ 
the  judgment  \»,quod  respondeat  ouster.  M  a  rston  v.  Lawrence  and  Dayton,!  Johns. 
Cas.  397.  And  so  where  the  trial  is  by  inspection,  judgment  for  the  plaintiff  is  that  de> 
fendant  respondeat  ouster.  Amcots  v.  Amcots,  1  Lev.  163.  Com.  Dig.  Abatement,  (I. 
14)  Bnt  where  a  defendant  pleads  in  abatement,  and  the  plaintiff  takes  issue  upon  the 
plea,  and  it  is  found  against  the  defendant,  the  judgment  is  final,  and  the  same  jury  whieh 
pMi  upon  the  issue  assess  th«  damages,    M*Cartee  v.  Chambers,  6  Wend.  R«  649. 


AOO  OF  PLEA8    IN   ABATEMENT,    &C. 

mmntQMo   m  geDeral  give  leave  Co  amend  a  plea  in  abatement  («)•    But  a  plainlff 
has  been  allowed  to  withdraw  his  demurrer  to  a  plea  in  abatement  and  to 


FBocAKD-  reply  f/ ). 

IH05. 

J  ()  ment        ^^  ^^®  plaintifT  succeed  on  an  issue  in  facU  the  judgment,  as  before  ob- 

<» pl«as  in  served  (^),  isjinal;  but  if  he  succeed  on  demuri'er  to  a  plea  in  abatement^  or 

abatement,  j^  ^  replication  thereto^  the  judgment  is  in  general  only  interlocutorj,  giiod 

responded  ouster  [h).     Where,  however,  a  plea  containing  matter  which  can 

onl^  be  pleaded  in  abatement,  improperly  commences  or  concludes  in  bar,  the 

judgment  on  demurrer  may  be  final  (t)  ;  and   the  same  rule  preraiU  where 

matter  in  abatement  is  pleaded  a(\er  the  last  continuance  (Ar),  or  aioce  Reg. 

Gen.  Hil.  T.  4  W.  4,  since  the  last  pleading.     Afler  judgment  of  respondeal 

r  *50]  1  (fuster  no  other  plea  in  abatement  in  ike  same  ^degree  {1}  will  be  allowed  (m). 

The  judgment  for  the  defendant  on  a  plea  in  abatement,  whether  it  be  on  aa 

issue  in  fact  or  in  law,  is,  that  **  the  writ  be  quashed  ;"  (n)  or  if  a  ttrnporm^ 

chsability  or  privilege  be  pleaded,  that  **  the  plaint  remain  without  day,  tm<t7, 

Cosu  on  I^  the  plaintiff  succeed  on  deuittrrer  to  a  plea  in  abatement,  and  the  judg- 
pleas  in  ment  be  interlocutory,  respondeat  ouster^  there  is  no  judgment  for  cotis^  be- 
cause the  statute  of  Gloucester  only  gives  costs  where  damages  are  recover- 
ed (p) ;  but  when  the  defendant's  plea  is  on  issue  found  to  be  untrue,  the 
judgment  is  final,  and  the  plaintiff  will  recover  costs  (q).  If  the  plaiotiff  en- 
ter a  cassetur  hilla  or  frrere,  he  is  not  liable  to  costs  (r).  On  an  issue  found 
for  the  defendant  he  is  cntidcd  to  costs,  but  not  if  he  succeed  on  demurrer  (a) ; 
nor  is  be  entitled  to  the  costs  of  a  judgment  oi  non  pro-u  obtained  by  reason 
i»r  the  plaintiff  having  omitted  to  enter  the  issue  on  record,  aAer  issue  joined 
on  a  demurrer  to  a  plea  in  abatement  {t){S44). 


IV.  OP  PLEAS  OF  NONJOINDER  IN  PARTICULAR. 

or  pLeas       Before  the  3  &  4  W.  4,  c.  42,  s.  8,  9,  10,  pleas  in  abatement  of  the  noo- 

•r  NOK-  joinder,  althongh  in  gome  cases  just,  in  order  to  compel  a  plaintiff  to  sue  all 
#oiwBa 

IN  PAEc  ^  ^  ^. 

ncVLaa*       (0  Gas,  Pr.  C.  P.  «9  ;  Tidd,  9th  ed.633.        (m)  Bic.  Ah.  Abatement,  O. ;  Com.  Dif. 

(/)  3  Chit.  Rod.  5.  Abatement,  1.  3 ;  .2  Saund.  40,  41. 

{g)  «9A(e,499;  Tidd,  9Lh  ed.  641  (n)  Bac   Ab.  Abatement,  P.  ;  GiIb.C.P. 

(4;  a  Saund.  811,  note   3;    Com.   Dig:.  52;  3  M.  &  Sel.  453.    See  the  precedents, 

Altatement,  1.   14;  1    Rist,   544;    3  Wiia.  10  Wenulndex,  61. 
967 ;  see  the  forms,  Tidd*s  Appendix,  4tU        (o)  Lutw.  19 ;   Clifu  EnL  3 ;  S  Saaod. 

ediU  963  ;   10  Weiitw.  61  ;  Tidd,  9th  edit.  209  e  ;  Tidd,  9tb  ed.  642. 
641 ;  sed  9ide  3  B.  &  C.  502;    5  D.  &  R.         (pVLord   Raym.  992;    1  Salk.  194,  S. 

422,  S.  C.  C  ;  Tidd,  9th  ed.  642  ;  id.  Appendix. 

(0  1  East,  636;    Lutw.  41  ;  Com.  Dig.        (9)  Id,;  1  Caat,  544;  2  Wits. 366. 
Abatement,  I.  15;  Bac  Ab.  Abatement,  P.        (r)  Id.;  Tidd,  9th  ediU  683;   Httlloek, 

As  to  the  prayer  of  judgment  in  general,  see  145. 
10  East,  37;  antr  494.  <a)  Lord  Raym.  337,  992;  I  Salk.  194, 

fit)  Com.  Dig.  Abatement,  I.  15.  8.  C. ;  Hu'lock,  146 ;  Tidd,  9th  ed.  642. 

(I)  See  Tidd,  9th  ed.  641  ;    Com.  Dig.        (Q  8a&C.642;  3M.&R.9I,&C. 
Abatement,  I.  4  ;  ante,  474,  475. 

(844)    i  A  party  applying  io  amend  a  declaration  afler  a  special  demurrer  to  il  baa 
filed,  must  pay  costs.    Condit  v.  Neighbor^  7  Halat.  Rep.  32a  | 
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liable  to  pay  jointly,  «o  as  to  make  them  liable  on  tbe  record  to  pay  •*  ncaa 
llieir  proportions  of  the  debt  or  damages  to  be  recovered,  had  become  the    jo,  "^^ 
source  of  vexatious  delay,  especially  as  each  omitted  party  might  io  a  second  m  rAmri-> 
action  plead  in  abatement  that  stUl  another  party   who  ought  to  be  joined  had     ^^^*- 
been  omitted,  and  so  on  (o)  ;  and  if  an  omitted  partner  were  abroad,  or  not  to 
be  foundi  a  plaintiff  could  not  declare  against  those  fordicoming  until  he  had 
firti  outlawed  the  absent  party,  ar^d  the  delay  as  well  a9  difficulties  in  proceed* 
tng  to  outlawry  not  unfrequently  rendered  that  proceeding  abortive.     To  put 
an  end  to  these  grievances,  the  3  &  4   W.  4,  c.  42,  s.  8,  enacted,  **  that 
no  plea  io  abatement  for  the   nonjoinder  of  any  person  as  a   co-defend- 
ant shall  be  allowed  in   any  Court  of  common  law,  unless  it  shall  be  stal- 
ed in  such  plea  that  such  person  is  resident  within  the  jurisdiction  of  the 
Court,  and  unless  the  place  of  residence  of  such  person  shall  be  stated  with 
convenient  certainty  in  an  affidavit  verifying  such  plea. 

S.  9.  ^  That  to  any  plea  in  abatement  in  any  Court  of  law  of  the  nonjoin- 
der of  another  person ,  the  plaintifi*  may  reply  that  such  person  has  been  dis- 
charged by  bankruptcy  and  certificate,  or  under  an  act  for  the  Relief  of  In* 
solvent  Debtors. 

8. 10,  **  That  in  all  cases  in  which  afVer  such  plea  in  abatement  the  plaintifT 
shall,  without  having  proceeded  to  trial  upon  an  issue  thereon,  commence  an- 
other action  against  the  defendant  or  defendants  in  the  action  in  which  such 
plea  in  abatement  shall  have  been  pleaded,  and  the  person  or  persons  named 
m  such  plea  in  abatement  as  joint  contractors,  if  it  shall  appear  by  the  plead- 
ings m  such  subsequent  action,  or  on  the  evidence  at  the  trial  thereof,  that  all 
the  original  defendant  j  are  liable,  but  that  one  or  more  of  the  persons  named 
in  such  plea  in  abatement  or  any  subsequent  pica  in  abatement  are  not  liablef 
as  a  contracting  party  or  parties,  the  plaintifi*  shall  nevertheless  be  entitled  to 
judgment,  or  to  a  verdict  and  judgment,  as  the  ^ase  may  be,  against  the  other 
defendant  or  defendants  who  shuU  appear  to  be  liable  ;  and  every  defendant 
who  is  not  so  liable  shall  have  judgment,  and  shall  be  entitled  to  his  costs  as 
against  the  pluintifll^  who  shall  be  allowed  the  same  as  costs  in  the  cause 
against  the  defendant  or  defendants  who  shall  have  so  pleaded  in  abatement 
the  nonjoinder  of  such  person  ;  provided  that  any  such  defendant  who  shall 
have  so  pleaded  in  abatement  shall  be  at  liberty  on  the  trial  to  adduce  evi« 
dence  of  the  liability  of  the  defendants  named  by  him  in  such  plea  in  abate- 
ment." 

Since  this  enactment  a  plea  in  abatement  of  nonjoinder  of  a  co^^defendant 
must  state  not  only  that  the  omitted  party  is  sliU  livings  but  that  he  is  resident 
within  the  jurisdiction  of  the  Court,  and  the  affidavit  of  its  truth  must  state  the 
place  of  residence  with  convenient  certainty^  and  thus  the  plea  and  aflklavit, 
according  to  the  true  principle  of  a  plea  in  abatement,  point  out  to  the  plaintiff 
an  efiectual  better  writ,  and  also  enable  the  plaintiff  in  his  second  action, 
commenced  in  consequence  of  such  plea,  effectually  to  proceed  against  such 
defendants  as  he  shall  on  the  trial  prove  to  have  been  liable.  The  forms  of 
the  thus  regulated  plea  of  nonjoinder  and  of  the  peculiar  affidavit  to  be  now 
annexed  will  be  found  in  the  third  volume  (x). 

The  ninth  section  we  have  above  seen  enables  the  plaintiff  to  reply  to  such 

(«)  See  Govett  v.  Radoidgc,  3  East,  6i.  (x)  Seo  jtoft,  toL  iii. 
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der  an  insolvent  act. 
in  FARTi-  The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg,  20,  gives  the  form  of  commencing  a 
dedaraiion  in  a  second  action  afler  a  plea  of  nonjoinder  in  abatement,  and 
which  form  will  be  found  in  the  second  volume  (i^).  The  above  sections  it 
will  be  observed  in  terms  only  apply  to  pleas  in  abatement  of  nanjoindert  and 
it  would  seem  that  a  plea  by  a  feme  defendant  of  her  coverture  and  nonjoinder 
of  her  husband,  though  it  prays  an  abatement  of  the  present  writ  on  account 
of  such  nonjoinder,  is  not  affected  by  the  statute  either  as  to  the  aUegalion  or 
affidavit  of  residence  of  the  omitted  party,  although  such  plea  of  coverture 
aeems  to  be  equally  within  the  mischief  intended  to  be  prevented. 

The  statute  of  limitations,  9  6.  4,  c.  14,  s.  2,  enacts,  that  if  any  defendant 
or  defendants  in  any  action  on  any  simple  contract  shall  plead  any  matter  in 
abatement,  to  the  effect  that  any  other  person  or  persons  ought  to  be  jointly 
sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at  the  trial  that  the 
action  could  not  by  reason  of  the  said  recited  acts  or  this  act  (i.  e.  the  want 
of  a  written  promise  by  the  omitted  party)  or  either  of  them  be  maintained 
against  the  other  person  or  persons  named  in  such  plea,  or  any  of  them,  the 
issue  joined  on  such  plea  shall  be  found  against  the  party  pleading  the  same." 
So  that  where  several  parties  have  originally  jointly  contracted,  but  the  statute 
of  limitations  has  barred  the  remedy  against  some  of  them,  but  the  other  has 
signed  a  written  promise  or  acknowledgment  within  six  years,  the  action  may 
be  properly  brought  against  him  only ;  and  if  he  plead  the  nonjoinder  of  dte 
other  parties  so  discharged  from  liabiUty,  the  plaintiff  may  safely  take  issue  on 
the  plea,  on  the  ground  that  the  action  was  properly  brought  only  against  the 
single  party  continuing  liable. 

(jr)  See  post,  vol.  ii. 
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♦CHAPTER  VII. 
0/  Pleas  in  Bar. 

Pleas  in  bar  go  to  the  merits  of  the  case;  and  deny  that  the  plaintijQT  has  or  plbas 
amy  cause  of  action  (a),  and  do  not,  like  pleas  in  abatement,  give  a  better  '^  '^^* 
writ  (6).  They  either  conclude  the  plaintiff  by  matter  of  et/oppe/,  (which 
however  rarely  occurs  in  a  plea)  (c),  or  they  show  that  the  plaintiff  never  had 
any  cause  of  action ;  or  admitting  that  he  once  had,  insist  that  it  has  been 
determined  by  some  subsequent  matter.  They  are  also  either  to  the  whole  or 
to  a  part  of  the  declaration ;  and  where  there  is  only  a  defence  to  a  part  it  is 
advisable,  on  account  of  costs,  to  confine  the  plea  to  that  part  {d). 

Yfe  have  seen  that  pleading  is  in  general  a  mere  statement  of  facts  (e),  and  Whatfaeu 
pleas  in  bar  state  the  various  defences  of  which,  under  the  circumstances  of  ^e  jUeaded 
each  particular  case,  the  defendant  is  at  liberty  to  avail  himself  in  a  Court  of  i^  bar. 
law.     Matter  of  defence  in  equity  only  (/),  or  founded  solely  on  the  rules  or 
j^rs^ice  even  of  a  Court  of  law,  or  being  mere  irregularity^  is  not  in  general 
pleadable  (g')(845) ;  thus  bail  cannot  plead  that  the  principal  is  a  bankrupt, 
and  that  he  has  obtained  his  certificate  (h) ;  for  although  tho  Court  might  on 
sununary  application  relieve  the  bail,  yet  the  matter  of  defence  constitutes  no 
pUadable  bar ;  and  baU  to  the  sheriff  cannot  plead  the  giving  of  time  to  their 
principal  as  a  defence  to  an  action  on  bail  bond  (i).     But  where  the  matter  of 
defence   depends  not  merely  upon  the  established  practice  of  the  Court,  but 
also  upon  a  general  rule  of  law^  as  that  bail  above  shall  not  be  proceeded 
against  until  a  capias  ad  satisfaciendum  has  been  issued  against  the  principal, 
sach  matter  *is  pleadable  (k).     It  would  be  in  vain  to  attempt  to  state  all  the  [  *503  3 
various  defences  in   personal   actions ;    those  which  most  usually  occur  in 
practice  are  given  in  their  natural  order,  in  the  following  Analjrtical  Table  in 
the  action  of  Assnropsit  (/) ;  and  the  mode  in  which  they  should  be  taken  ad- 
vantage of  are  afterwards  more  fully  stated,  and  precedents  of  the  appropriate 
pleas  are  collected  in  the  Third  Volume.     At  the  commencement  of  each 
liead  of  Pleas,  whether  in  Debt,  Covenant,  Detinue,  Case,  Trover,  Replevin, 
or  Trespass,  a  similar  analytical  table  has  been  given  in  the  previous  editions 
of  this  work,  but  omitted  in  the  present  edition  in  order  to  afford  room  for  the 
great  increase  of  new  matter* 

(«)  See  the  definition.  Co.  Lit.  503  b ;  (e)  JlnU,  244. 

Heath's  Maxims, and  6  Co.  7;  ante;  Steph.  (/)  7  East,  153;    8  /d.344;  10 /iL  377. 

Sd  ed.  75.  MUeonduet  of  arbitrators  not  pleadable,  8 

(h)  JinU,  481,  591.  East,  344  ;  8  M.  &  P.  345 ;  5  Bing.  800,  S. 

(c)  Bac  Ab.  Pleas,  I.  11  ;  5  Hen.  7,  c.  14;  C. ;  see  1  Y.  &  J.  37. 

1  Leon.  77  ;  Say.  86.     As  pleading  matter        (g)  8  East,  448  ;  7  /d.  153 ;  4  East,  311 ; 

of  eatofpel  more  frequently  occurs  in  ttjAica^  2  Campb.  396  ;  16  East,  39  ;   1  Wils.  334  ; 

Uama  and  sabseqnent  proceedings,  the  points  1  D.  &  R.  50 ;  7  U.  &  C.  800. 

reUiltng  to  it  will  be  hereafter  considered.        (A)  8  B.  flt  P.  45  ;  7  East,  153,  154. 

It  should  be  relied  upon  and  tpeeially  pleaded        (i)  8  Price,  467  ;   1   Young  &  Jery.  437 ; 

me  McA,  see  8  B.  &  Aid.  663 ;  M'Clel.  k,  Y.  and  see  Davey  v.  Prendergrais,  5  B.  at  Aid. 

M9.  187.  ^ 

(d)  5  East,  861  ;    7  Jd.  335.    See  pleas        (it)  16  East,  39  ;  but  see  7  B.  k  C.  800. 
irhieh  were  held  bad,  as  they  might  have        (I)  See  also  Com.  Dig.  Pleader  as  to  the 
been  pleaded  in  abatement,  or  the  proceed-  different  defences  and  pleas  in  each  particu* 
in^s  might  bare  been  set  aside  for  irregu-  lar  action. 

larity,  5  Moore,  168 )  1  B.  ^  Aid.  390. 

(846)  Nichols  v.  Nichols,  9  Wtnd.  R.  864.     10  Pet.  S.  C.  857. 
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•ANALYTICAL  TABLE 

or   TBB   DBPBIfOBS  TO  ACTIOHB  OH   COMTBACTt   WOT  VNDBB  BtJB. 

Ist      Deny  that  there  cTer  was  Gaose  of  action* 

'  lat*     Deny  that  a  sufficient  contract  was  ever  made. 
Ist      That  DO  contract  was  in  fact  made. 
2dly.   Incompetency  of  plaintifT  to  be  contracted  iril^ 
Plaintiff  on  alien  enemy  at  time  of  oontracU 
Defendant  incapable  to  contract. 
Ist.      Infancy. 

2dly.    Lunacy,  Drunkenness,  &c. 
3dly.    Coverture. 
4th!y.  Duress. 
4thly.  Insufficiency  of  consideration* 

Ist.  Inadeqoacy  of  consideration. 
2d.    Illegality  of  consideration. 
f  Ibti  At  common  law. 
t2d*   By  different  statutes. 
5tb)y.  Contract  obtained  hy  frawL 
6thly.  The  act  to  be  done  illegal  or  iaposaiyt. 
7thly«  The  form  of  contract  insufficient. 
Ist.  At  common  law. 
2d.    By  statute. 

As  statute  against  frauds. 
LSthly.  No  sufficient  stamp. 
2diy.  Admit  a  sufficient  contxact*  bul  show  that  btfatt  brtmeh  ibeif 


2d]y. 


f  Isl.      A  release. 
2dly.    Parol  discharge. 

3d1y.    Alteration  in  terms  of  contract  by  consent. 
4thiy.  Non-performance  by  plaintiff  of  a  conditiMi  piece- 

dentt  alteratioov  ^c. 
6th]y.  Performance,  payment,  &c» 
L6tbly.  Contract  become  illegal  or  impossiblle  to  perform. 
'2dly.  Admit  that  there  was  cause  of  action,  but  avoid  it\»j  showing  svbit^ 
quent  or  other  matter, 
r  1st.      Plaintiff  no  longer  entitled  to  sue. 
1st.      Alien  enemy. 
2dly.    Attainted. 
3dly.    Outlaw. 

4thlv.  A  bankrupt,  insolvent  debtor,  &c. 
Defendant  no  longer  liable  to  be  sued. 
(Ist.     A  certificated  bankrupt 
f  2dly.  An  insolvent  debtor. 
Sdly.     Debt  recoverable  only  in  a  Court  of  conscience. 
Cause  of  action  discharged, 
let.      By  payment. 
2dly.    Accord  and  satisfaction. 
3dly.    Foreign  attachment 
4thly.  Tender. 

dthly.  Account  stated,  and  a  negotiable  security  taken  by 
J  plaintiff. 

\  6tbly.    Arbitrament. 
7thly.    Former  recovery. 
8thly.    Higher  security  giveiti 
9thly.    A  release. 
lOtbiy.  Statute  of  limitations, 
llthlj.  Set-off. 
ithly.  Pleas  by  ezeeutors,  kc. 


4th]y. 
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*Ffom  di^M  fubdivisioiisy  which  are  nearly  the  eame  in  each  form  of  %c-  •ftirakAi. 
Hon*  we  may  pereeiTe  that  pleas  in  har,  ae  well  in  actions  on  contracts  as  ^loirt.  * 
for  torts,  are  of  two  descriptions  ;  first,  Uiej  deny  that  the  plaintiff  ever  had  obserra- 
die  cause  of  action  complained  of;  or,  secondly,  they  admit  that  he  once  had  tions  on 
«  cause  of  action,  but  insist  that  it  no  Umger  subsiBte.  aiyti<^ir 

In  the  aneuni  couree  of  pleading  there  appear  to  have  been  three  dencrip-  tables. 
tions  of  pleas  in  bar,  by  one  of  which  the  above  defences  were  to  be  taken  The  for- 
advantage  of, — Ist,  The  general  issue. — 2dly,  A  denial  of  a  pariicular  alle-  ^ff  indis- 
gation  in  the  declaration. — And,  3dly,  A  special  plea  of  new  maiter  not  ap^  ^^^  ^f  ^ 
parent  oo  the  face  of  the  declaration.     General  istueSf  it  is  said,  were  framed  generd 
in  words  calculated  to  deny  the  wfiole  of  the  facts  alleged  in  the  declaration  (o),  {|o^,!J^a^ 
aad  were  considered  proper  and  indeed  necessary  when  the  defence  merely  sumfttii. 
denied  the  plaintiff's  allegations,  and  referred  the  matter  in  dispute  to  the  jury, 
die  proper  judges  whether  or  not  the  fact  complained  of  was  committed  (5), 
in  JSteenmpeiU  before  the  pleading  rules,  HiL  T.  4  W.  4,  almost  every  matter 
might  be  given  in  evidence  under  the  general  issue  non-assumpsit,  on  the 
ground,  as  was  said,  that  as  the  action  is  founded  on  the  contract,  and  the 
k^ury  is  the  non^performanee  of  it,  evidence  which  disaffirms  the  eontintUng 
0b!igaiion  of  tfie  contract  at  the  time  when  the  action  wa»  commenced^  goes  to 
llie  gist  of  the  action  (c)«     In  Debt  on  simple  contract  also,  under  the  plea 
4yf  ml  debet,  the  defendant  was  at  liberty  to  prove  roost  matters  which  showed 
AbX  there  was  no  etieting  debt  (d) ;  but  in  debt  or  covenant  founded  on  a 
daed^  on  account  of  the  solemnity  of  the  instrument  under  seal  (e),  and  which 
in  general  must  be  dissolved  eo  Ugamine  quo  /tgoiur,  the  plea  of  non  eetfae^ 
hun  merely  put  in  issue  the  existence  of  the  deed,  and  the  defendant  was  not 
sitj  libeity  to  plead  nil  debet^  unless  where  the  deed  was  mere  inducement  to 
4be  action,  and  the  debt  accrued  by  subsequent  enjoyment,  &c.  (/).     In  Ca$e 
or  TVooer,  under  the  general  tsme,  "  not  ^guUty  of  the  premi»e«,"  almost  any  r  «509  1 
matter  of  defence  might  be  given  in  evidence  ;  though  any  plea  admitting  the 
plaintiff's  property  and  the  act  committed,  but  justifying  it,  might  be  plead- 
ed (g)»    In  Replevin^  the  general  issue  non  cepit  modo  et  fomUty  merely  put 
in  issue  the  act  complained  of  as  stated  in  the  declaration.     In  Trespasif 
whether  to  the  person,  personal  property,  or  real  property,  the  general  issue 
was  not  guilty  {h).     In  injuries  to  the  abeolute  rights  of  persons,  this  only 
put  in  issue  the  act  complained  of;  but  in  injuries  to  the  relative  rights,  and 
to  personal  and  real  property,  it  put  in  issue  the  existence  of  the  riglU^  as  well 
MM  the  eoflMMMion  of  the  act  complained  of,  though  in  the  two  latter  cases 
possession  would  be  sufficient  against  the  defendant,  unless  he  could  show  a 
better  title. 

Formerly  however  it  was  not  unusual,  even  in  actions  of  assumpsit,  for  the  Of  pleas  of 
defendant  to  deny  a  particular  allegation  in  the  declaration^  instead  of  plead-  partial  d«- 
ing  the  general  issue,  which  denied  the  whole  (t) ;  and  it  is  said  that  this  was  ^^^ 

m 

Cm)  Gilb.  C.  P.  67,  63,  64.  («)  Plowd.  368. 

U)  Id.  63.  (/)  Gilb.  C.  P.  67,  58,  61,  6ft. 

fc)  Id.  65  ;  Balk.  ft79 ;  9  Str.  733 ;  1  B.  {g)  Id.  64,  65. 

&  P.  481 ;  4  Taant.  165 :  $td  vidi  poet.  (h)  Id.  57. 

(d)  Gilb.  C.  P.  68^  (<)  Gilb.  C.  P.  60,  61 ;  DoeU  Plae.  ftOI. 
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ACNsmAfc  permittedt  in  order  to  bring  a  BtngU  point  to  issue*  and  that  if  dis  juff  gave  a 
^VionV'  corrupt  verdict  they  might  be  more  easily  attainted,  which  was  not  so  readilf 
done  on  a  general  isaue^  where  the  matter  was  more  complicated  (Ic).  Thuf« 
in  assumpsit  it  was  usual  to  traverse  in  particular  the  constderation  of  the  con* 
tract,  &c.  or  the  contract  itself,  or  the  plaintiff  ^a  performance  q(  a  condition 
precedent,  &c.  but  in  aesumpeit  this  practice  had  long  before  the  recent  plead- 
ing rules  become  obsolete.  In  debt  for  rent  due  by  deed,  the  defendant  might 
plead  non  est  factum^  or  nothing  in  arrear;  or  if  not  by  deed,  non  dimieitt  or 
nothing  in  arrear ;  though  those  matters  might  have  been  given  in  evideaoe 
under  the  plea  of  m7  debet  (/). 

What  From  the  history  of  our  ancient  law,  it  appears  that  in  all  personal  actioasi 

matters  of  ^^  defendant  was  at  liberty  to  show  specially  to  the  Court  matters  of  defence, 
lowed  to  '  P^^  merely  consisting  in  a  denial  of  a  material  part  of  the  plaintiff's  declara* 
bo  pleaded  fion,  but  introductory  of  new  matter  not  apparent  therein  (m)  ;  such  as  co- 
specia  y.    ^gy^^^^^  infancy,  &c.  whichi  though  they  were  in  effect  negations  of  the  plain- 
tiff's declaration,  yet  being  matters  of  /at0,  as  to  their  sufficiency  in  defence, 
were  considered  as  properly  referable  to  the  Court  in  the  £rst  instance  (a) 
r  «5X0  1  ^though  if  traversed,  the  existence  in  fact  of  such  defence  was  then  properiy 
to  be  tried  by  a  jury  (o). 

So  in  general  whatever  ground  of  defence  rendered  the  fact  complained  of 
faio/W,  being  matter  of  justification^  was  to  be  shown  to  the  Court,  as  a  li- 
cense, &c.,  because  the  Court  are  judges  what  is  the  law,  and  how  far  the 
fact,  if  it  had  occurred  or  existed,  was  lawful,  and  the  jury  were  only  to  find 
the  existence  of  the  fact  Anciently  the  general  issue  was  seldom  pleaded, 
except  when  the  party  meant  wholly  to  deny  the  charge  alleged  against  hini ; 
and  when  he  meant  to  distinguish  away  or  palliate  the  charge,  it  wa^  usual  to 
■at  forth  the  particular  facts  in  a  special  plea,  which  was  originally  intended  to 
apprise  the  Court  and  the  adverse  party  of  the  nature  and  circumstances  of 
the  defence,  and  to  keep  the  law  and  the  fact  distinct.  But  the  legislatort  io 
many  cases  have  expressly  permitted  the  general  issue  to  be  pleaded,  and  have 
allowed  special  matter  to  be  given  in  evidence  under  it  at  the  trial  (846). 

(fc)  GilUC.  P.  61, 139,  148  ;  3  Leon.  66.        (n)  Id.  Lord  Raym.  S8. 
(0  Id.^i,  62.  (o)  Jd. 

(m)  Id,  6S»  66. 


(846)  In  the  state  of  New  York,  any  special  matter  may  be  given  in  evidence  under 
the  general  issue,  if  notice  of  the  matter  so  intended  to  be  given  in  evidence  have  accom- 
panied the  plea  Sess.  36.  c.  56.  s.  I.  1  R  L.  515.  {2  Rev.  StaL  352.  s.  10.  Sea 
RuLB  20,  Sup.  Ct.,  and  Rule  23,  Circt.  Ct.  of  Pennsylvania.  {  But  in  covensnt,  in 
which  there  is  no  general  issue,  there  can  be  no  notice :  |  See,  however,  Bender  v.  From- 
berger,  4  Dall.  439.  Webster  e.  Warren,  2  Wash.  C.  C.  Rep.  456.  Whari.  Dig.  141,  for 
the  practice  in  Pennsylvania  ;  {  and  for  the  same  reason,  notice  of  special  matter  canwt  be 
given  in  an  action  on  a  judgment  or  recogniz*ince.  Service  e.  Heermanee,  1  Johns.  Rep. 
42.  Bullis  9.  Giddons  and  Brown.  8.  Johns.  Rep.  62.  Beadle  v.  Hopkins,  3  Caines'  Rep* 
150.  Such  notice  forms  no  part  pf  the  record  ;  an  admission  in  it  does  not  excuse  the 
piaintiflT  from  proving  the  matters  charged  in  his  declaration  and  it  will  not  h^ip  a  defect 
m  the  declaration ;  Vnughan  v.  Havens,  8  Johns.  Rep.  109.  See  further  Raymonds. 
Smith,  13  Johns.  Rep.  329.  Shepherd  «.  Merrill,  13  Johns.  Rep.  475.  Lawrence* 
Kines,  10  Johns.  Rep.  142.  Kane  v.  Sanger,  14  Johns.  Rep  89.  4  PeL  S.C.  R.4I<» 
where  it  was  held,  **  every  thing  which  disaffirms  the  contract,  every  thing  which  sho«« 
it  to  be  Toid,  may  be  given  in  evidence  under  the  general  issue  in  an  action  of  assnmp- 
•it" 
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TbeM  were  originally  confined  to  certain  fnMie  offictn^  such  aa  paiitu  ^  easraaAi. 
ikM  peaet^  coostables,  oTeraeersy  custom-house  and  excise  officers,  who  in  yiovs. 
folfilling  thetr  arduous  duties  were  frequently  drawn  into  peril  of  liability  to  an 
action  for  mistake  or  informality  in  the  bona  fide  execution  of  their  respective 
oiices.  It  was  observed  by  Sir  Wm.  Blackstone,  that  though  it  should  seem 
much  confusion  and  uncertainty  would  follow  from  so  great  a  relaxstion  of  the 
strictness  anciently  observed,  yet  that  experience  had  shown  it  to  be  otherwise, 
eflpectally  with  the  aid  of  a  new  trial,  in  case  either  party  be  unfairly  surprised 
by  the  oAer  (p).  That  supposition  for  a  long  time  prevailed,  but  recently  a 
different  policy  has  prevailed,  and  which  induced  the  Courts  to  promulgate  the 
general  rules  of  Hil.  T.  4  W.  4. 

It  may  be  most  convenient  to  arrange  the  observations  respecting  Pleas  in  I>>vi*iMi 
Bar  under  the  following  divisions  :  rabjed  of 

I«  Op  the  several  Pleas  in  Bar  in  each  Action,  and  when  or  not 

THE  Plea  must  be  Special. 

First — Before  the  recent  Rules  relating  to  Pleading. 

1.  On  Contracts. 

In  Assumpsit. 

In  Debt.     , 

In  Covenant. 

In  Account. 

In  Detinue. 

In  actions  by  and  against  executors.  % 

In  actions  by  and  against  heirs  or  devisees. 

2.  For  Torts. 

In  Case. 
In  Trover. 
In  Replevin. 
In  Trespass. 

3.  In  Ejectment. 

4.  When  or  not  it  was  advisable  to  plead  specially  or  only  the 

general  issue. 
6.  Estoppel. 

6.  All  defences  to  be  pleaded. 

7.  Of  suffering  judgment  by  default  as  to  part. 

8.  Of  sham  and  issuable  pleas. 

9.  Instances  where  general  issue  given  by  statutes. 

( •)  S  Bla.  Com.  305,  306 ;  Boote*s  Suit  sue,  1  toI.  Ld.  Erekine's  Speeches,  t75  to 

at  L»w,  93,  231 ;  aed  tidt   I   East,  217;  278;  Sir  Wm.  Jones's  Speeches  of  Isvin, 

I.ord  Raym.  88,  tl7,  566;  and  see  12  Mod.  vol.  iy.  4to  edit  94 ;  vol.  ix.  8to.  ediL  50; 

377 ;  and  see  the  observations  on  the  use  of  and  po$t, 
m.  spaeia]  plea  as  opposed  to  the  general  is- 


SlOa 
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AMrcftM  8eeon«7.— Stii€«  (Ke  rteent  SiaMe^  md  Pleading  JUdtr,  HiL  T,  4  W.  4»  fcc 

TMss.  Statement  of  the  enactments  and  rules  and  the  alterations  thej 

have  introduced. 

IL  The  Qualities  and  Rb(iui8ites  op  Pleas. 
IIL  The  Construction  op  Pleas. 
IT.  Of  the  Forms  and  Parts  of  Pleas  in  Bar. 

Y.  Of  several  Pleas  in  Bar. 
YI.  Of  Pleas  bt  several  Defendants. 
VII.  Op  Set-off  and  Mutual  Credit. 


I.  Of  the  several  Pleas  in   Bar,  and  when  or  not  to  plead 

SPECIALLY. 

First — Before  the  recefU  Enactments  and  Rules  retating  to  Pleading. 

Fini,  Be-       Before  we  proceed  to  consider  the  recent  eaactmentsy  rules,  and  decisiooti 
>r<  ik*  rt'  ^iiich  are  now  to  be  observed  in  practicct  it  seems  essential  to  take  a  view  of 
wfiilt  mtd   the  previous  regulations,  and  most  of  which  have  still  extensive  influence  in 
^H^'uf^   practice. 
pittdmg. 

In  Jig"  Before  the  recent  pleading  rule^,  the  most  comprehensive  plea  in  an  action 

***'*  of  Assumpsit  was  non-assumpsit^  (i.  e,  **  that  the  defendant  did  not  undertake 
or  promise  aa  alleged  in  the  declaration,")  and  on  that  account  was  called  the 
general  issue  although  improperly  so.  When  the  allegations  in  the  declara- 
tion, whether  indebitatus  assunrpsit  or  special  assumpsit,  are  considered,  it 
will  be  obvious  that  a  plea  that  the  defendant  did  not  undertake  or  promise, 
naturally  and  in  terms  only  puts  in  issue  the  allegation  of  theprooiMe,  and  not 
tte  allegation  that  the  defendant  was  indebted  in  an  indebitatus  county  (unless, 
as  has  been  insisted,  the  previous  debt  or  consideration  is  parcel  of  the  pro- 
mise,) {q)  nor  is  it  any  grammatical  answer  to  the  inducement,  consideration, 
averments  of  performance,  and  a  breach  or  breaches  in  a  special  count  (r)i 
except  as  to  the  statement  of  the  promise^  and  yet  in  modem  times,  and  until 
the  Reg.  Gen.  Hil.  T.  4  W.  4,  came  into  operation  in  Easter  term,  1834,  the 
plea  of  non-assumpsit  was  considered  not  only  as  putting  in  issue  every  alia- 
gation  in  the  declaration,  as  well  the  promise  as  the  inducement,  considera- 
tion, and  all  averments  in  fact,  but  also  as  enabling  the  defendant  to  give  in 
evidence  every  description  of  defence  which  showed  that  the  promise  was 
void  or  voidable,  or  that  it  had  been  performed  ;  so  that  very  frequently  the 
pleadings  on  the  record  entirely  misled  the  plaintiflT  and  the  Court  and  jury  u 
to  the  real  point  to  be  tried,  and  upon  the  trial  the  defendant  might  even  show 
that  be  or  she  was  under  age  or  covert  at  the  time  of  the  contract  The  in- 
convenience resulting  from  this  illogical  and  uncertain  state  of  pleadings  led 
to  the  improvements  introduced  by  the  rulea  alluded  to,  and  which  will  here* 


(fl)  Paneng»r  v.  Brooks,  1  Buif .  N.  G.       (r)  Sea  the  fnrn  of  tpMial  eount,  mih 
5S1 1  I  Hodges,  l«l.  tW. 


first: — BSrORK  THIE  IUEq£|fT  BUi-KS.  S\9k 

afttf  be  foUy  «tate4L    But  first  it  will  be  adviiaUe  to  show  the  practice  cxwIp     ui  4«- 
iog  before  those  relee  were  promulgated. 

I.    Ol*   THE  SKVKRAL   PLKAS. 

*  Pirst — Before  tht  recent  Rules. 

The  general  iasve  in  an  action  of  Jieswnpnt  was  "  <A<i<  the  defendmt  did 
mot  undertake  or  promise  in  manner  and  *form  as  the  plaintiff  hath  eomplaified  [*dll  ] 
against  him^  and  of  this  the  defendant  puts  himself  upon  the  country,  ^cJ'  (s), 
and  if  nil  debet  were  pleaded,  it  might  be  treated  as  a  nullity  (<)•  The  alkf- 
gation  ^  modo  et  formd,**  did  not  put  in  issue  the  form  of  the  count,  but  only 
die  substance  of  the  promise ;  for  which  reason  the  plaintiff  might  give  in  evi- 
dence a  contract  different  from  that  mentioned  in  the  declaration,  in  regard  to 
time  or  place  when  immaterial,  though  not  a  contract  different  m  substance  («)• 

It  was  always  a  rule,  that  when  the  defendant  insisted  that  no  such  contract  ll^2*f' 
^  suRipsn 

ae  that  stated  in  the  declaration  had  been  in  fact  made,  he  must  have  pleaded  when  /or* 
the  general  issue  (x).     Under  that  plea  also  he  might  give  in  evidence  various  ^Hf  "^ 
matters  of  defence,  although  they  admitted  that  a  contract  had  in  fact  been  sufficient^ 
made,   but  denied  that  it  was   in  law  obligatory  upon  the   defendant,  as  that 
another  person  ought  to  have  been  made  co-plaintiff  (jf)  (848) :  also  the  de^ 
iendant's  incapacity  to  contract ;  as  that  at  the  time  the  supposed  contract  was 
catered  into,  the   defendant  was  an  infant  (2:)  (849),  a  lunatic  (a)(  850),   or 
drunk  (6) (851),  or  a  feme  covert  (c).     But  coverture,  which  had  taken  phice 

(f)  See  the   precedents,  post,  toI.    iii. ;  (y)  ^ie,  14. 

Com.  Di«.  Pleader,  2  G.  1 ;  3  D.  &  R.  621.  (z)  1  B.  &  P.  481,  note  (•) ;  )  Salk.  t79. 

"  JVbl  gttt^ly  "  is  bad  on  demurrer,  but  woold  (a)  %  Sira,  1 104;  3  Campb.  1S6  ;  S  Atk« 

be  aided   by  Terdict;    Sira.    lOiS  ;  Cases  412;  2  Bl.  Coon,  292;   I  FunbL  46,  47,  fir 

iemp.Hardw.  173;  but  cannot  be  treated  as  b;  49,  n.  9,  ace.;  f  FonbL  45  to  72;  Co* 

a  nullity,  1  Dowl.  453  (847).  Lit.  2  b,  note  12 ;  t47  a,  b ;  Powell  on  Coal. 

'I)  jhi  debet  pleaded  in  assumpsit  is  a  20,23;    Bac.  Ab.  Jdiot^,  F.  cdiilre.     But 

nuihty,  though  it  has  been  observed,  '*  that  tunaey  is  not  always  a  defence  to  as  action 

it  expressed  the  sense  of  the  g^eneral  issue  in  upon  a  contract,  see  oii/e,  47. 

mgtmmpsU  better  than    nen- MsvmjiftI,''  per  (b)  3  Canibp.  33  ;   I  Stark.  126;  2  Stm, 

Blansfield,  C.  J.,  4  Taunt.  165;  see  T.dd,  1104,  note  I;  BuL  N.  P.   172;  3  P..  W, 

9th  edit.  563,  476.  131  ;   I  Yes.  sen,  19  ;    Powell  on  Cone  29, 

(«)  Gilb.  C.  P.  51  ;  Co.  Lit.  282  b  ;  Yin.  36,  ace.;  Bcawes  Lex  Merc.  61b  ediu  654, 

Abr.  Moio  et  Forma;   4  Taunt   320;  per  ciies  Jen k,  1  Cent.  67,  cenlre. 

TiBdal«  C.  J.,  6  Bing.  107;  see  onft,  325,  (c)  2Stra,  1104.  n.  I ;  Bul.Ni.Pri.  »72z 

326,  333^  M  to  rariances,  12  Mod.  101 ;  3  Keb.  228. 

(jr)  CoA.  Dig.  Pleader,  2  G. 

■  I  I  I  I      I  ■!■        ■ ill  ■  ■  ■         I       ■  I  III  "W-i^M— — — — ^ 

(847)  Cftvene  et  al.  v.  M'Mickael,  8  3.  ft  R.  441.    Eh-in^ton  v.  Doehant,  f  her.  141. 

(848)  {  Mitchell  9.  DaH,  2  Bar.  &  Gill,  159.  }  Yide  Baker  v.  Jewell,  6  Mass.  Rep, 
4i#.  ConTerse  e.  Symmes,  10  Mass.  Rep.  377.  Or  that  the  contract  was  made  with  one 
cf  the  plaintiffs  alone.*  Wilsford  et  a),  v.  Wood,  1  ESsp.  Repv  178.  Or  that  it  was  made 
by  att  Ihe  defendants  against  whom  the  action  is  brought  Tom  v.  Goodrich  and  others, 
S  Jobn»  Rep.  2 13. 

(849)  Vide  Wailinc:  v.  Toll,  9  Johns.  Rep.  141.  Sunsbory  «.  Madia,  4  Dall.  IM. 
YaHe  9.  Smith,  6  Craneh,  231..  One  co-defendant  cannot  give  in  evidence  the  infancy  of 
the  other,,  the  plea  of  infancy  being  a  personal  privilege  of  which  the  party  alene  eiMi 
avail  himself.  Yen  Bramer  and  others  v.  Cooper  and  another,  2  Johns.  Rep.  279.  Bm 
hntknefot  the  plaintiff  must  be  pleaded  in  abatement*  Schentterfaom  v.  Je&kln»,  7  Johns. 
Rep.  373. 

(850)  ITido  S  Day,  90,  100.  Webster  v.  Woodfoid.  in  wbkb  it  wem  beld  that  a  man 
might  show  that  he  was  nan  eumpim  menHe  in  avoidanee  of  his  deed.  8.  P.  per  Lord 
Mansfield,  Chambeclaio  of  London  «.  Eiana^  App.  la  Blaok.  C;#m.  LatUrs  to  Mr.  J. 
BlaelMtOBe,  PhtladeJphia,  1273,  p.  Uft, 

(861)  Bat  it  seams  that  the  intozieation  moat  have  ariaan  by  tba  ao&irivaaa*  si  th* 
plaiDtiC    Johnson  v.  Medlicott,  3  P.  Wms.  130.     {  Sea  also,  4  Desaus.  Ch^  Eap»  36C 


511  or  THC  SEVERAL  PLEAS. 

iM  Ai-     MIIC6  die  making  of  the  contract  always  moat  have  beea  pleaded  lo  ilbata- 
ment  (d ).     So  under  non-assumpsit  the  defendant  might  gire  in 


that  he  was  under  duress  («) :  and  the  want  uf  a  sufficient  (/)  or  a  legal  oon<- 
sideration  for  the  contract,  or  iHegality  in  the  contract  itself,  might  be  given 
in  evidence  under  this  plea,  as  gaming  (^),  usury  (A) (852),  stockjobbing 
act  (t),  &c. ;  or  that  tbe  plaintiff  was  an  alien  enemy  at  the  time  the  contract 
waa  made  {k)  ;  or  that  the  contract  was  void  by  the  statute  against  frauds  (2). 
So  a  release  or  parol  discharge  before  breach  (m)  ;  or  an  alteration  in  the 
lerma  of  the  contract  (n) ;  or  non-performance  by  the  plaintiff  of  a  condition 
precedent  (863) ;  or  that  the  contract  was  performed  by  payment,  &c  (o) ; 
or  that  it  aflerwards  became  illegal,  or  that  it  was  impossible  to  perform  it; 
mightv  when  they  constituted  a  sufficient  defence,  have  been  given  in  evidence 
[*512  J  under  this  *plea  (p).  The  want  of  a  proper  stamp  on  a  bill  or  other  written 
instrument  was  a  defence  under  the  general  issue,  because  the  stamp  acta  not 
only  render  the  document  void,  but  also  inadmissible  in  evidence  (q)(864). 

Those  defences  showed  that  the  plaintiff  never  had  any  cause  of  action. 
Anciently  matters  in  discharge^  which  admitted  that  once  there  was  cauH9J 
ociton,  must  uniformly  have  been  pleaded  specially  (r) ;  aflerwards  a  distinc- 
tion was  made  between  express  and  implied  assumpsits :  in  the  former  these 
matters  were  required  to  be  pleaded,  but  not  in  the  latter  (s) ;  at  length,  how- 
ever,  they  were  allowed  to  be  given  in  evidence  under  the  general  issue  (<)• 
Therefore,  under  the  plea  of  non-assumpsit,  the  defendant  might,  before  the 
new  rules,  give  in  evidence  that  the  plaintiff  was  a  bankrupt,  when  that  cir- 

{t)  S  T.  R.  631  ;  «nee,  483  I  Salk.  394  ;    Com.  Dig.   Pleader,  S  G.  lOi 

(e>  5  Co.  Ii9;  I  Saund.  103  a.  15.     When  it  should  be  pleaded  speciallji 

(/)  ^^^^  of^  conaideraiion  was  certainly  Holt,  C.  N.  P.  6  ;  4  B.  &  A.Id.  345. 
admissible  under  non  as8ump(>ii  df/ore  the        (;>)  8T.  R.  263;  Co.  Liu  806  a ;  1  Hen. 

late  rtiles,  Passenger  «.  Brooks,  I  Hodges,  Bla.  65. 
123  ;   I  Bing.  N.  C.  587.  {q)  Boaanquet  on  Rules,  10.5. 

(g)  I  Ld.  Raym.  87;  1  Salk.  344;  Carih.        (r)  I  Lord   Raym.   566;    12  Mod.  376; 

356 ;    5  Mod.  170 ;    12  id,  97  ;    Com.  Dig.  Tidd,  9th  ed.  647. 
'       Pleader,  2  G.  8.  («)  Vin.  Ab.  Evidence,  z,  a ;  1  Salk.  t80 ; 

(4)  I  Stni.  498 ;  Com.  Dig.  Pleader,  2  Q.  Giib.  C.  P.  65. 
7;  Fortes.  336.  it)  1   Lord   Raym.   217,  566;    12  Med. 

<n  I  M.  &  P.  145.  376. 

(*)  Dougl.  649.  note  132  ;  6  T.  R.  24  ;  4        (  «)  7  T.  R.  396  ;  Bol.  N.  P.  153 ;  Lawei 

Ea«i,407,  410;  13Ves.  72;  3  Cam pb.  152.  on  Assumpsit,  713.    But  in  assumpsit  hf 

(J)  29  Car.  2,  c.  3.    As  to  pleuding  this,  the  provisional  assignee  of  the  bankrupt,  it 

see  pojf.  ^a>  h<il(l  that  the  fMi  of  the  bankrupt^  tw 

(m)  Com.  Dig.  Pleader,  2  G*  &e.  and  Ao-  tate  having  been  assigned  by  the  plaintiff  to 

tion.  Assumpsit,  G. ;  1  Campb.  249 ;  2  Id.  new  assignees   between  the  time  of  issuing 

557  •  3  Esp.  R.  234.  the  UiUU  and   delivery  of  the  deelaration, 

(n)  8  T.  R.  280.  must  be  pleaded  specially,  4  B.  &  AkL  345 ; 

(e)  Lord  Raym.  217,  566  ;  12  Mod.  376 ;  see  mtt,  26. 

Arnold  V.  Hickman,  6  Munf.  15.  Campbell  v.  Ketcham,  I  Bibb's  Rep.  406.  Curtis^ 
BcIL  I  South  Rep.  361.  Wiggleswonh  ».  Steers,  I  Hen.  k,  Munf.  70.  Reynolds  v.  Wsl- 
lei's  Heira,  1  Wash.  Rep.  164.  Wade  9.  Colvert,  3  Rep.  Const.  Ct.  S.  Carolina,  «7. 
King^  Ex.  e.  Bryant's  Ex.,  2  Hayw.  Rep.  394.    Duncan  v.  M'Cullough,  4  Serg.  fc  Rawl^ 

438. 1 
(852)    \  Vide  Cuyler  e.  Robinson,  3  Day,  6S.    Levy  v.  Gadaby,  3  Cnaoh,  180.    Bird 

and  others  v.  Pierpon^  1  Johns.  Rep.  124.  «t    ^    »  -.j     r- 

(859)  The  Manchester  Iron  Manufacturing  Co.  v.  Sweeting,  10  Wend.  R.  If*.    u» 

tliat  ease  it  was  AeU,  that  the  negleet  of  the  creditor  to  prosecute  the  principal  upon  the 

request  of  the  surety  may  be  given  in  cvidenoa  under  the  general  iseoe.  ^_ 

(854)  So,  the  defendant  may  show  under  the  general  issue  that  he  offered  to  peiwj" 

Kie  pwi  ef  the  eontract,  but  was  prereDted  by  tbe  plaintiff.    Will  and  Green  *.  OgdiO,  15 

Jobne*  ftep.  56. 


IflRST  t-^BlBFOBS  THfi    ft£C£NT  RULES.  6l2 

cumfltuied  woukl  defeat  his  right  of  action  («) ;  or  where  a/«me  cotirt  flUiDg     ni  aj* 
alone  had  no  intereet  in  the  contract,  her  coverture ;  but  not  that  the  plaintiff  *v'*i** 
was  coverU  where  she  would  hare  a  right  to  join  in  the  action,  which  in  such 
ease  must  always  have  been  pleaded  in  abatement  («)• 

*So  also  paymenti  (x)  (855),  accord  and  satisfaction  (i^),  a  promissory  notei  [^513  ] 
or  other  negotiable  security^  given  for  the  debt  (856),  and  remaining  in  the 
hands  of  a  third  person,  or  otherwise  outstanding  (2r),  foreign  attach* 
meat  (a)  (857),  arbitrament  (6),  former  recovery  for  the  same  cause  (c)  (858) t 
a  higher  security  given  (d),  and  a  release  («)(859),  might  have  been  given  in 
evidence  under  the  plea  of  non  assumpnt,  although  there  were  also  a  special 
plea,  in  which  the  ground  of  defence  might  not  have  been  correctly  stated  (860). 

Hence  it  may  be  collected  that  under  (he  general  issue  any  matter  which 
^owedthat  the  plaintiff  n<ver  had  cause  of  action,  might  be  given  in  evidence; 
and  also  that  under  that  plea  most  matters,  even  iu  discharge  of  the  action, 
and  which  showed  that  at  the  time  of  the  commencement  of  the  suit  the 

(u)  See  note  (u)  preceding  page.  J.  19 ;'  Cald.  on  Arb.  8S3 ;    0  6.  &.  C.  780 1 

(9)  4  T.  R.  364 ;  3  T.  R.  627  ;  S  Campb.  4  M.  &  R.  571,  S.  C. 

993,  394  ;  ante,  483.  (c)  2  Stra.  733 ;    1  Saund.  92,  note  2  ;  S 

(«)   I  Lord  Raym.  217 ;    unless  aAer  ac-  Bing.  377  ;  3  East,  345  ;    II  St.  Tr.  261 ;  3 

tion  braugh^  Holt,  C.  N.  P.  6  ;  5  B.  &  Aid.  Wil^^  304  ;    Bed  vide  2  B.  &  Aid.  668.    la 

886;  1  D.  &  R.  546,  S.  C>;    and  now  pay-  Smiih  v.  Wilton,  Guiidtiall,   23<i  Fdbruory, 

mail   must  be   plead  specially,   Fidgett  v.  1830,  Lord   Tenierden   declared  that  under 

Denny,  4  Tyr.  650,  except  that  in  reduction  the  plea  of  general   issue,  he   never  would 

of  damages,  it  may  be  proved  under  non-as-  receive  evidence  of  a  judgment  reeovered  in 

■umpsit,   Shiriy  «.  Jacob,  2    Bing.   N.  C.  an  action  of  assumpsit,  unless  aethat  pay. 

83,  but  then  the  defendant  must  pay  costs,  meiU  or  ftUUJaction  could   also   be  shown. 

Adlard  «.  Booth,  1  Bing.  N.  C.  693,  and  sec  Campbell  for  plaintiff ;     Kelly  for  defend* 

jM«f.  >nt.    In  the  following  term,  however,  on  ft 

(jr)  1  Lord  Raym.  566 ;    12  Mod.  376 ;  5  new  trial  being  moved  for,  his  lordship  die* 

Kast,  230  ;  4  Esp.  C.  N.  P.  181  ;    Bac.  Ab.  claimed  aU  recollection  of  his  having  so  laid 

Accord  ;  Com,  Dig.  Aov)rd  ;  Cooper  o.  Phil-  it  down  at  Nisi  Prius,  but  admitted  that  if 

Jps,  1  Cr.  M.  k.  Ros.  649 ;    10  Bar.  &  Cres.  he  did,  he  was  wrong.     Where  the  defence^ 

329.  is,  that  in  a  prior  action  the  defendant  had  a 

(«)  5  T.  R.  513;  Bui.  Ni.  Pri.  189.  verdict  upon  the  merits  in  his  favor,  thers 

{a)  1    Salk.   280,  291  ;     1    Saund.   67  a,  should  be  a  special  plea,  by  way  of  ettopptlf 

note;    3  East,  367,  378  ;    2  Ves.  jun.  106  ;  or  the  jury  are   not   bound  to  consider  the 

Com.  Dig.  Attachment,  A. ;    and  Pleader,  2  verdict  conclusive  in  (he  second  suit,  2  B.  It 

O.  S  i  i  Taunu  558 ;  see  form,  2  Hen.  Bla.  Aid.  662  ;  2  Bing.  377  ;  M'Clel.  &  Y.  509. 

562.  {d)  3  East,  258  ;    Com.  Dig.   Pleader,  S 

(6)  I  Ljrd  Raym.  122,  1039-    Bac.  Ab.  Q.  12;  anfe,  117,  118. 

Arbitrament,  Q.    When  a  defence,  1  Y.  &  («)   1  Campb.   249  ;    2  Id.  557  ;    3  Esp* 

Rep.  234  ;   Deugl.  106  ;  Gilb.  C.  P.  64. 

(856)  Vide  Brconan  v.  E«:on,  4  Taunt.  163.  Although  the  payments  were  made  after 
the  commencement  of  the  suit  if  before  trial.  Bird  «.  Randall,  3  Burr.  Rep.  134fl.  Bfty« 
lies  and  another  v.  Petty  pi  ace  and  another,  7  Mass.  Rep.  325. 

(8.56)  The  acceptance  by  a  creditor  r>f  the  note  of  a  third  person  in  full  satisfaction  of 
the  amount  due  on  a  previous  note  given  by  the  debtor  will  extinguish  the  original  con* 
•tderation  ;  and  such  acceptance  may  be  pleaded  in  bar  of  the  original  cause  of  aetioiu 
Booth  V.  Smith,  3  Wend.  R.  66.  It  would  h.ive  been  ^ood  also  by  way  of  accord  and 
•alisfaclion.  Boyd  etal.  v.  Hitchcock,  20  Johns.  Rep.  76.  6  Cranch,  253.  A  distinctioa 
is  taken  between  the  note  of  a  tturd  ptrwn  and  that  of  the  debtor  himself.  Hughes  9« 
Wheeler,  8  Cow  en,  79. 

(857)  Vide  Bird  et  al.  v.  Caritat^  2  Johns.  Rep.  346. 

(85S)    I  Prescott  «.  Hall,  17  Johns.  Rep.  281.    Taylor  «.  Phelps,  1  Ear.  &  Gill,  492»  { 
8  Wend.  R.  I. 

(859)    {  OffVitl**  Adm.  «.  Offutt,  2  Har.  &  Gill,  178.  {     Vide  Young  et  al.  9.  Black,  7 
Crancb,  565. 
8^)  Vido  Breaoui  v.  ^lo,  4  TauaU  15j.     {  Davsja  9.  Pintsiit  tt  al.,  4  TeftUs, 

Toir.  1.  eo 
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IV  At«  plaintiff  had  no  subsisting  cause  of  action,  migbt  be  taken  advantage  of(S&l}# 
As  the  true  object  of  pleading  alwajs  was  to  apprise  the  adverse  party  of  the 
ground  of  defence,  in  order  that  he  might  be  prepared  to  contest  it,  and  might 
not  betaken  by  surprise  (/),  it  was  singular  that  under  the  general  isauef 
which  in  terms  only  denies  a  promise^  the  defendant  should  be  permitted  to 
avail  himself  of  a  ground  of  defence  which  admitted  a  valid  promise,  but  in- 
sisted thtit  it  had  been  performed,  or  that  there  was  an  excuse  for  the  non-psr* 
forma Dce,  or  that  it  had  been  discharged  ;  it  is,  as  observed  by  Lord  Holti  a 
[  ^514  ]  ^practice  which  had  crept  in  improperly,  but  was  then  perhaps  too  setiled  to  be 
altered  {g).  It  had  been  attempted  to  be  justified  on  the  ground  that  the  giit 
of  the  action  was  the  fraud  of  the  defendant  in  not  performing  the  contract,  and 
that  therefore  whatever  showed  there  was  no  fraud,  was  properly  in  issue  under 
the  plea  of  non  {usumpsit ;  bu(  that  reasoning  does  not  appear  te  accord  with 
the  logical  precision  which  usually  prevails  in  pleading  (h)  (862).  It  is  also 
at  variance  with  the  rule  (which  we  shall  hereafter  consider,)  that  a  matter  of 
defence  which  admits  (he  facts  stated  in  the  declaration,  but  avoids  them, 
should  be  specially  pleaded  (t). 

There  were,  however,  some  defences  which,  even  before  (he  recent  rules, 
either  mutt  or  should  be  pleaded  specially.  -  Thus,  though  we  have  seen  that 
under  the  general  issue  it  might  formerly  have  been  given  in  evidence  that  at 
the  time  the  contract  was  made  the  plaintiflf  was  an  aiien  enemy  (k) ;  yet  if  the 
disability  accrued  by  war  after  the  contract  was  made,  the  same  should  be 
pleaded  specially  (/) ;  and  if  a  neutral  become  an  enemy  pending  the  suit, 
this  shouid  be  pleaded  in  abatement,  as  it  only  suspends  the  action  (m).  So 
in  assumpsit  by  the  provisional  assign«»e  of  the  bankrupt,  the  fact  of  the  bank- 
rupt'd  estate  having  been  assigned  by  the  plaintiff  to  new  assignees  between 
the  time  of  issuing  the  latitat  and  delivering  the  declaratiour  must  be  pleaded 
•peciaHy  (n).     So  outlawry  of  the  plaintifl*  must  be  pleaded   in  abatement,  if 

(f)  Jlnte.  M4.  or  legal  effect  of  sarh  defence  ie.  ihnl  there 

(^)    1^  \lod.  377;  Ld.  Rt\ym.  417,  566  ;  y9»s  ho  valid  c»ntract^ 
tee  Sifph.  2i\  edii.  196^;  and  pest.  (A)  wJufe,  481  j   13  Vcs.  71,  7«.     And  the 

(/>]  Glib.  C.  P.  6ii ;  3  Bisu  Com.  30^,  306  ;  Court  would  not  alkiw  a  plea  ef  alien  enemy 


When  to 

plead 

ilrccially. 


«nfe  50S. 

(0  Perhnps  the  relnxatinn  wRich  perroiu 
the  uenernl  iwiue  to  be  piended,  'whtpclhe 
dt fence  is,  that  the  coiuraci  vcas  not  bitiding^ 
er  \ca%  iuralid  in  Us  origin,  on  account  ol  rte 
dfJtndanVa  incnpacity  to  contract  or  ihe  ilfe" 
gntity  of  li.e  corisideraiiiui  or  rtcl  to  be  done, 
18  mucli  less  oljectionablc.  as  the  substance 


to  be  pleaded  with  any  other  plea,  12  CosV 
206  ;   I  B.  &  P-  22*,  note. 

(/)  SCantpb.  152  to  IS4;  15Easl,f60> 
8  T.  R.  16H  ;  6  T.  R.  24  ;  1  H.  &  P.  22« ; 
S  Id.  72  ;  2  BIh.  Rep.  1326  ;  4  East,  504,  &c, 

(tn)  3  Campb    152,  ^c, 

(n>  4  E  ^  Aid.  246  ;  see  ante,  S& 


(8bi)  {Hilt  V.  BanMister,  8  ('"ow.  Rep.  33.}  Vide  Wilt  and  Green  v,  Ogden,  13 
Jrlips.  Rtp.  f'7  :8  Mni  nnd  others  r.  Picrp' nt,  1  Johns.  Rep.  124.  YoongetaLs. 
BlAck  7  Crnnch,  567.  }  Sill  r.  Rood,  15  Johns.  Rep.  -.^.SO .  and  the  Reporter's  note^ 
Hrrk  r.  S.htnr^r.  4  S»'rg.  iv  Rawie,  249.  Kennedy  v.  Ferris,  5  Serg,  &  Rawie,  394.  Tail 
V.  Inhnbiinni>  of  Montague,  14  Mas?.  Rpp.  282.  Edson  r.  Wesioii,  7  Cow.  Rep.  278.} 
8ir  J.  Man.-fit-ld  observes,  that  '*it  is  an  extraordinary  thing,  that  nil  debet  expresses 
the  sum  of  the  general  issue  in  assumpsit,  much  belter  than  non  usMumpait.  For  ap- 
on  non  nsanmpsil  may  be  given  in  evidence  a  release,  or  payment,  or  any  thing  tUt 
shows  that  there  was  no  cause  of  action  at  the  time  of  the  action  brought ;  althougli  iHs 
form  of  the  issue  is,  that  the  defendant  did  not  undertake,  whereas  the  tiuih  maybe 
that  he  has  undertaken  and  has  pet  formed."  Drennau  t>.  Egan,  4  Taunt.  J  65.  Mancbes- 
icr  Iron  Co.  r.  tweeting,  10  Wend.  R.  164. 

(862)  The  maker  of  a  note  may  S've  »"  evidence  under  the  general  issue  proceedings 
under  the  absconding  dtbtorU  act.  '  Clarke  »,  Yale,  12  Wend.  R.  470. 
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the  caase  oF  action  were  not  forfeited  (o)  ;  and  the  defendant  can  avail  him-      iw  «•- 
self  of  his  discharge  as  a  certificated  bankrupt  ( p),  or  as  an  insolvent  debt-    "'**""• 
or  (9),  only  by  a  special  ♦plea.     A  bankrupt's  certificate  obtained  at  New-    [*515] 
Coundlaad  must  also  have  been  pleaded  in  bar  (r).     So  neither  a  tender  (9), 
nor  Iftie  statnte  of  limitations  (I)  (663),  could  be  given  in  evidence  under  the 
general  issue.     With  regard  to  a  set-off,  the  mode  of  rendering  that  defines 
Available  will  be  fully  detailed  in  a  subsequent  part  of  the  work  (tf)(864). 

With  respect  to  <iefences  under  the  Court  of  Conscience  Acts,  the  mode  of 
taking  advantage  of  them  depended  on  the  particular  enactment,  some  must 
be  pleaded ;  others  might  either  be  pleaded,  or  given  in  evidence  under  tha 
general  issue ;  and  others  could  only  be  taken  advantage  of  by  entering  a 
fluggestion  on  the  roll,  and  which  suggestion  might  be  traversed  or  demurred 
to  (x). 

The  defendant  was«  however,  always  at  liberty  to  plead  any  matter  tohich 
did  not  amount  to  the  general  issue^  and  admitted  that  in  fact  a  contract  was 
made,  but  insisted  that  it  was  void  or  voidalile,  either  on  account  of  tile  infan- 
cy, lunacy,  or  coverture  of  the  defendant,  or  coverture  of  a  third  person, 
whose  debt  defendant  undertook  to  pay  (1^),  or  his  duress,  or  that  the  plaintiff 
was  an  alien  enemy  at  the  time  the  contract  was  made  {z)  or  for  want  of  suffix 
eieni  consideration^  or  on  account  o{  illegality  therein,  or  in  the  act  to  be  done, 
as  usury,  gaming,  &c.  ;  or  because  the  contract  was  void  under  the  statute 
against  frauds  (a).  So  a  release  before  breach  (6),  and  performance  (r),  or 
|»ayment  ((i)(866),  might  have  been  pleaded ;  though  we  have  seen  that  all 
these  matters  mighty  before  the  recent  rules,  have  been  given  in  evidence  un« 
der  the  general  issue.  So  all  matters  in  discharge  of  the  action  might  have 
been  pleaded  specially.  If  the  plaintifi^'s  bankruptcy,  which  we  have  seen 
might  formerly  have  been  given  in  evidence  under  the  general  issue,  be  plead- 
ed specially,  all  the  circumstances  showing  the  sufiiciency  of  the  proceedings 

(0)  Com.  Dig.  Pleader,  2  G.  4.  (x)  Tidd,  9th  ed.  9R0  ;    3  T.  R.  452. 

(p)  I  Campb.  363;    It  East,  664.     Se«  {y)  Mrtg^s    v.  Ames,    4   Bing.   470 j     t 

the  forms,  pott,  vol.   iii. ;  6  Geo.  4,  c.  16,  i.  Moore  ti  P.  294,  S.  C. 

126;  ante,  60;    4  T.  R.    J66;   1  P.  Wms.  (z)  DnusU^649. 

158,  «59  ;    10  Mod.    160,  «47  ;     1  B.  &  P.  (n)   1  Wi*  305  ;  4  B.  &  Aid.  595  ;   1  M. 

467  ;  3  Id.  171  ;    6  T.  R.  496.     When  to  &  P.  «94,  306  ;  4  Bing.  470,  S.  C.     Plea  10 

plead  bankruptcy  of  dRTendant  specially,  see  an  action  i^gaitisi  a  surety  ihai  iherc  was  no 

6  East,  413  ;  S  :^milh  R.  659,  S.  P.  undcitnking  in  writing  held  e;(>od  in  House 

(q)  Jhite,  63.     See  the  forms,  pott,  vol.  of  L<rd8,  «  Dow.  &  Clark  R.  21.    The  re- 
lit.; where  general  issue  suffices,  3  Moore,  plicaiiuii  10  a  |»lra  of  statute  a^atnsi  frauds  - 
S34.  must  set  forth  the  wriiif  n  nM^t  ed  contracti  1 

(r)  3  Moore,  244,  623;     1   B.  «t  B.  13,  Crom.&  M.  289;  ted  vide  li  Puce,  4a4, 

W4,  8.  C.  (6)  Com.  Di^.  Pleader,  2  G.  13,  14. 

(f)   I  Saund.  33.  (c)  Com.  Di;;.  Pleader.  2  3.  15. 

(0  1  S<iund.  283,  note  2  ;  1  W.  63  b,  c  ;  (rf)  1  Salk.  394  ;  Lord  Raym.  787 ;  Com. 

8elw.  N.  P.  Assumpsit,  6.  Dig.  Pleader,  2  G.  10. 

(«)  Post. 

(863)  Vide  1  Cranch,  Appendix,  465. 

(864)  Tn  the  State  of  New  York,  notice  of  set-oiT  may  be  given  with  the  general  issue 
in  all  cases.  Seas.  36.  e.  56  s.  t.  1  R.  L.  515.  2  Rev.  StHt.  352.8  \!i.  And  it  hat 
been  said  that  a  set-ofT  could  be  taken  advantage  of  there  in  no  other  mnnner.  Cumra 
9.  Briebana  and  others,  13  Johns.  Rep.  23,  24.  See  Chamberlain  «.  Go.hsm,  20  Johns. 
Rep.  746. 

(865)  In  a  plea  of  payment  it  is  sufficient  to  allege,  that  the  defendant  paid  the  plaintiff 
the  several  sums  of  mone^  in  the  declaration  mentioned,  without  suting  that  the  plainti6[ 
aeoepted  tha  money  in  sattsfiiction.    Chew  v.  WooUey,  7  Johns.  Rep^  399. 
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under  the  bankruptcj  must  have  been  stated  in  the  pl^  («)(M6)*  Aeconi 
and  satisfaction  (/},  foreign  attachment,  ^release  (g),  arbitrament  (Jk),  or  Ihii 
a  negotiable  or  higher  security  was  given  for  the  debt»  were  seldom  pleaded* 
except  for  the  purpose  of  delay  (t)(867) ;  but  it  was  usual  to  plead  coverture; 
and  advisable  to  plead  infancy  specially,  because  the  plaintiff  would  tbersbjr 
be  compelled  to  reply  ooly  one  of  several  answers  which  he  might  have  to  the 
defence,  viz.  either  that  the  defendant  was  of  age,  or  that  the  goods  or  work 
done  were  necessaries,  or  that  he  con6rroed  the  contract  when  he  came  of 
age ;  on  either  of  which  the  plaintiff  at  his  election  might  rely  at  the  trial  ia 
answer  to  the  defence  of  infancy,  if  the  general  issue  alone  were  pleaded. 
So  it  was  often  more  advisable  to  plead  a  set-off  than  to  give  notice  of  it,  for 
if  pleadedt  the  plaintiff  could  not  reply  double,  but  must  have  relied  on  one  an- 
swer alone ;  and  in  a  country  cause  by  pleading  it,  the  trouble  and  expense  of 
proving  the  service  of  the  notice  was  avoided  (ib)(868).  Indeed,  the  principal 
use  of  a  special  plea  was,  that  it  narrowed  the  evidence  to  be  adduced  on  tbe 

trial  (0- 


IN  DKST.  The  action  of  debt,  we  have  seen,  might  be  ouuntained  upon*  1st  SimfU 
Coniracti  ajid  legal  Uabilitiei ;  2dly,  Spedaltiei;  3dly,  fiecords;  and4thly, 
Stalulei  I  and  the  pleas  in  such  actions  naturally  are  to  be  arranged  in  thi 
aame  order* 


itL  On  In  debt  on  nmpU  eonlract  or  legal  liabilities,  or  for  an  escape,  &,c.  (»),  (hs 
simple  general  issue,  before  the  late  rules,  was  in  the  pres€ni  t€ns9  nildtbeU  ^*thtUtk$ 
defendant  doth  not  owe  the  eaid  sum  {n)  above  demanded^  or  any  part  thereof^ 
ia  manmw  and  form  aa  the  pUiiniiff  hath  a6ooe  complained  againet  him  ;"  or 
[  *617 1  in  the  case  of  executors  *or  administrators  ^*doth  not  detain  ;^  and  if  seiisa* 
#timpM/  were  pleaded  the  plaintiff  might  sign  judgment  (o).  The  langvnge  ef 
this  plea  puts  in  issue  the  existence  of  the  debt  at  the  time  of  pleading ;  and 


(e)  1  Lord  Raym.  917,  566;  13  Mod. 
S76  ;    I  B.  «c  P.  449  ;  7  T.  R.  396. 

(/)  lOBar.  Sn  C res.  329. 

(ir)  Cora.  Dig.  PlsHder,  8  G.  14. 

(A)  Arbitrament,  even  wiihout  showing 
defendant's  pei  formance,  is  a  good  plea, 
where  the  parlies  had  mutual  remsdiei, 
Gascoigne  v.  Edwards,  1  Y.  &  J.  19  ;  Allen 
».  Milner,  2  Tyr.  113. 

(i)  As  to  9ham  pleas,  see  the  end  of  this 

ch<^pter. 

(c)  But  in  a  town  cause,  to  ssts  the  ex- 
pense of  the  rule  to  plead  double,  and  the 
additional  expense  of  the  length  of  the  paper- 
boolE,  it  was  belter  to  giye  a  notice. 

(/)  1  Ld.  Erskinc's  Speeches,  275  to  278  ; 
Sir  Wm-  Jones's  Spee<'hes  of  Isnus,  vol.  iv. 


quarto  edit.  94  ;  vol.  iz.  octavo  edit.  50. 

(m)  2  Sa]k.  565  ;   I  Saund,  38. 

Oi)  Whereto  a  dtclaration  in  debt  for  a 
named  sum,  as  iCoUO,and  defi>ndar.t  pleaded 
to  the  whole  he  don't  owe  XlOO,  omiiiisg 
the  words  **  abuve  demanded,"  tembUi  pltio* 
tiflfmay  si^n  judgment  3  B.  &  P.  J74;  or 
demur,  1  D.  &  R.  473  ;  1 1  Eist,  6S ;  bat  if 
he  take  iesue,  the  Court  would  notoidsrtha 
defendant  to  amend  bis  plea«  I  D.  ft  R.  473; 
and  itmUe,  that  where  the  words  *'flkM 
demanded^^  are  introduced,  the  sum  specified, 
if  incorrect,  may  be  rejected,  id.  iUd,  At 
all  evenu  the  plaiotiffis  not  at  liberty  to  sign 
judgment,  id,  ibid.;  I  M.  &  P.  276. 

(o)  6  E^st,  549  ;  4  Taunt.  164 ;  Bac  Ab. 
Pleas,  I.        . 


(866)  A  surety  may  plead  that  the  plainiifT  being  requested  by  the  defendant  to  eolleet 
the  money  of  the  principal,  neglected  to  do  so,  whereby  the  debt,  as  against  the  principal| 
was  lost.  Pain  v,  Packard,  13  Johna.  Rep.  174.  {  But  see  Cope  v.  Smith  et  al.,  8  Seig. 
8t  Rawie,  1 10,  and  the  cases  cited  in  the  note  to  Rees  «.  BerringioD,  2  Ves.  jun.  540,  Am* 
^it.  18-21.  ( 

(867)  j  See  IJughcs  v.  Wheeler,  8  Cow.  Rep.  77.  | 

(868)  But  a  notice  of  set-off  can  only  be  given  with  the  plea  of  the  general  Issue.  If 
there  be  any  other  plea  besidea  the  general  issue,  the  set-off  mus(  be  pleaded.  Webber 
f,  Venn,  2  Carr.  k  Payne,  SOD. 
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eweqoaotly  anj  matter  itolght  be  given  in  evidence  ander  toeli  plen,  ivUch  »  stww 
ahowed  ffant  nothing  wae  due  at  that  time,  aa  payment,  er  a  releaae,  or  efWr  uiToii 
■Mtter  in  discharge  of  the  debt  (p)(86S).     It  waa  even  aopposed  that  aa  the  noiple 
plea  Yitl  debet  was  in  the  present  tense,  the  statute  of  limitations  might  be  giv« 
en  in  evidence  under  the  plea  (9)(870)  ;   but  that  doctrine  waa  queationable, 
mad  the  practice  was  to  plead  the  statute  in  debt  as  well  as  in  luramptii  (r ) ; 
and  a  tender  must  have  been  pleaded  specially,  and  a  set-off  must,  as  in  as* 
anmpsit,  be  either  pleaded  or  notice  thereof  giren.     Formerly  wager  of  law 
mght  be  pleaded  (9),  but  it  was  abolished  by  8  &  4  W.  4,  c.  42,  s.  18.     In 
^bt  for  use  and  occupation  nil  habuit  in  tenemeniii  was  not  pleadable  (t). 

In  debt  on  a  $pteimlly  it  has  been  considered  that  there  is  a  material  distnie*  Sdly.  On 
tioa  between  those  <:ases  in  which  the  deed  is  only  inducement  to  the  action,    ^^ 
and  matter  of  fad  i$  the  foundation  of  it ;  and  those  in  which  the  deed  itself 
is  the  foundation,  and  the  fdct  merely  inducement.     In  the  former  case,  as  in 
debt  for  rent  due  on  an  indenture  of  lease,  though  the  plaintiff  had  declared 
setting  out  the  indenture,  yet  as  the  fact  of  the  subsequent  occupation  or  hold- 
ing gave  the  right  to  the  sum  demanded  and  was  the  foundation  of  the  actioot 
aodtbe  lease  was  mere  inducement,  the  defendant  might  plead  nil  debet  («i)(871). 
For  the  same  reason  that  plea  was  sufficient  in  debt  for  an  escape  (»)t87S), 
(except  where  the  defence  was  a  recaption)  (if),  or  on  a  dewtetavit  against  an 
executor  (z)(  873) :    the  judgment  in  these  actions  being  merely  induceraenlf 
and  the  escape  or  devaetovit  *the  foundation  of  the  action  (a).     The  plea  of  [  *518  ] 
nii  debet  in  these  cases,  as  in  the  instance  of  the  general  issue  in  aeeumpeit^ 
pot  tlM  plaintiff  on  proof  of  the  whole  of  the  allegations  in  the  declaration  (874) ; 
and  under  it  the  defendant  might  give  in  evidence  an  eviction  (6),  payment,  or 
a  releaae,  or  that  the  escape  was  occasioned  by  the  plaintiff's  fraud  and  con- 
trivance, he.  (c).     But  in  debt  for  rent  on  an  indenture  of  lease^  the  declara^ 
tion  not  showing  the  deed,  the  defendant  could  not,  under  the  plea  of  nil  de- 
bei^  give  in  evidence  that  the  plaintiff  had  no  eetate  in  the  tenements  ;  because, 

{p)  Com.  Dig.  Pleader,  S  W.  16;  1  Ld.  statute  may  be  given  in  evidence  under  the 

Raym.  560,  394  ;  12  Mod.  376,  ace. ;  Gilb.  general  issue,  S  Saund.  63  b,  c,  note  6. 
f>cbt,  434,  443,  McmhU  contra.     Generally         (m)  JInte,  147. 

speaking  the  observations  which  we  made        (0  Curtis  v,  Spitiy,  1  Bin^.  N.  C.  15. 
on  Hon  aaiumpsit,  Mle^  513,  equally  apply  to        (ti)  Gilb.  C.  P.  62  ;  Ld.  Kaym.  1500  ;   I 

nitdebtt.  New  Rep.   104;   I    Saund.  276,  notes  1,  8  £ 

(9)  1  Salk.  278 ;    1  Ld.  Raym.   153 ;  1  802,  211;  2  Id.  297,  n.  I. 
8aund.  283,  note  2  ;  Com.  Dig.  Pleader,  2         (x)  2  Salk.  565  ;  1  Saund.  38,  note  3« 
W.  16 ;  2  Saund.  63  a.  (y)  8  &  9  Woi.  3,  c  27,  s.  6  ;  post. 

(r)  1  Saund.  283,  note  2  ;    2 /tf.  63,  note        (x)   I  Saund.  219;  Carth.  2. 
tf;   Peake  £v.  2d   ed.  871.     Mr.   Justice        (a)  1  Saund.  2 19;    Carth.  2 ;  Com.  Dig. 

Lawrence's  opinion  in  2  East,  336,  has  been  Pleader,  2  W.  16  ;  2   Saund.   144.  n.  2  ;   i 

considered  as  supporting  the  decision  in  1  Saund.  218,  n.  4;  219,  n.  7. 
Lord  Raym.  153 ;  but  note,  his  observation  (&)  1  Saund.  204,  note  2. 
applied  only  to  pentd  actions,  in  which  the        (c)  1  M.  &  M.  169. 


(869)  Vide  Lindo  v.  Gardner,  1  Cranch,  343.    Id.    Appendix,  465. 

(870)  Vide  Davis  9.  Shoemaker,  135,  semble  ace  The  statute  of  limitations  is  not  a 
bar  to  an  action  of  debt  upon  airord  under  the  hands  and  seals  of  arbitrators,  although  the 
aabmission  be  not  under  seal.    Smith  v.  Lock  wood,  7  Wend.  241. 


(871)  Vide  Bullis  v.  Giddens^  8  Johns.  Rep.  83. 

(%7i)  Vide  Minton  v.  Woodworth  and  Ferris,  1 1  Johns. 


(%7ij  Vide  Minton  v.  Woodworth  and  Ferris,  1 1  Johns.  Rep.  474.    Brown  v.  LtlUefieid, 
T  Wend.  R.  454. 

{87^  Tide  Bullii  e.  Giddens,  8  Johns.  Rep.  83. 
874)  Jensen  a.  Ostrander,  1  Cowen's  Kep.  670.    Brown  t .   Littlefield,  7  Wand.  R. 
456. 
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w  DtBT.  if  he  had  pleaded  diat  specially,  the  plaintiff  might  have  rq>Ued  the  indeotura 
SdlyToii  *°^  estopped  him  (d}(876).  Id  debt  for  rent  on  a  parol  lease  aon  dmUh  m\^ 
•^cialties.  be  pleaded  (e),  but  not  in  debt  for  rent  on  an  indenture,  even  by  aa  assignee 
of  the  lease  (/).  And  rien  in  arrere  it  was  said  was  not  a  sufficient  plea, 
without  concluding  et  iseent  nil  debet  (g) ;  and  it  was  optional  in  the  defend- 
ant either  to  plead  an  eviction,  or  to  give  it  in  evidence  upon  nt7  dehet^  thoogh 
in  covenant  he  must  have  pleaded  it  {h). 

When  the  deed  was  the  foundation  of  the  action,  although  extrinsic  facts 
are  mixed  with  it,  the  defendant,  if  he  deny  his  execution  of  the  deed  set 
forth  in  the  declaration,  should  plead  non  est  factum^  and  nU  d$bet  was  not  a 
sufficient  plea  (t)  (876)  ;  as  in  debt  for  a  penalty  on  articles  of  agree- 
ment  (ik),  or  on  a  bail  bond  (/),  or  on  a  bond  setting  out  the  condition  and 
breach  (m)  (877).  And  if  in  those  cases  nil  debet  were  pleaded,  the  plaintiff 
ought  to  demur  (n),  for  if  he  did  not,  he  would  have  to  prove  every  allegatioa 
ki  his  declaration,  and  the  defendant  would  be  at  liberty  to  avail  himself  of 
any  ground  of  defence  which  in  general  might  be  taken  advantage  of  under 
[  *519  ]  the  latter  plea  (o).  A  party  to  a- deed  who  means  to  deny  it  must  plead  *wm 
eft  factum^  and  cannot  in  pleading  deny  its  operation  by  averring  that  **  he 
did  not  grant,"  ^*did  not  demise,"  &c.,  but  a  stranger  to  the  deed  need  not 
plead  non  est  factum^  but  may  deny  the  eflect  (p),  as  by  pleading  nonfeoffamtt 
&c.  {q). 

In  debt  on  bond  or  other  speeiaity^  when  the  deed  is  the  foundation  of  the 
action,  the  plea  of  non  est  factum  (r)  is  proper  (878),  either  when  the  plain- 
tiff's  projert  cannot  be  proved  as  stated  (s) ;  or  the  deed  was  not  execut- 
ed (879),  or  not  duly  stamped  (^),  or  varies  from  the  declaration  eithe^  by  a 
mis-statement,  or  by  the  omission  of  a  covenant  or  clause,  constituting  a  con- 

(<0  1  Salk.  877  ;  8  T.  R.  437.    From  the  8  Mod.  106,  323,  388. 

case  in  5  T.  R.  4,  8  Wils.  808,  813,  it  ap-  (0  Id.;    Foriesc.   363,   367;    8  Stand, 

pears  that  the  tenant  is  estopped  from  dip-  187  a. 

puling  the  title  though  the  demise  was  by  (m)  8  Saund.  187  a,  note  8. 

parol ;  and  see  further  as  to  this,  8  Bing.  (n)  A  general  demurrer  will  suffice,  8 

Rep.  10,  54.  Wils.  10. 

(«)  Gilb.  Debt,  438.  (o)  5  Esp.  Rep,  38;  8  Saund.  lS7a|OoU 

(/)  /(2.436;  see  the  eases  and  arguments,  8;  8  Wils.  10. 

8  Taunt.  878,  &c  (p)  Doct.    Plac.  861;     8   Taunt  878; 

rg)  Gilb.    440,  cites    Bro.    Debt,    113;  Stephen,  8d  edit.  837,  838,  839.     Whaiibe 

Keilw.    153;    Gilb.   Debt.    440;     but    see  general  traverse  puts  in  issue,  I  Cromp.  flt 

Cow  p.  588,  and  the  forms,  poti,  vol.  iii.  Jerv.  48  ;  sed  vide  8  Taunt.  882. 

(k)  I  Saund.  804,  note  8.  (q)  3  Nev.  &  Man.  50,  in  note. 

({)  1  Saund.  38,  n.  3  ;  8  7<i.  187  a,  n.  8 ;  (r)  See  the  rule  in  general^  1  Tyrw.  197, 

SLd.  Raym.  1500.    The  instance  of  debt  805,806. 

for  rent  seems  to  be  an  exception.  i)  4  East,  585 ;    Com.  Dig.  Pleader,  8 

{k)  See   preceding  note;    8  Ld.   Raym.  AV.  18. 

1.500;    8Stra  778;    I  Barnard  ,K.  B.  15;  (0  6  T.  R.  317. 

(875)  See  Davis  V.  Shoemaker,  I  Rawle,  135. 

(876)  Vide  Minton  v.  Wood  worth  and  Fen-is,  11  Johns.  Rep.  476.  But  the  plaintiff 
must  demur,  and  cannot  obJMl  to  it  after  verdict.  Meyer  v.  M*Lean,  I  Johns.  Rep.  609, 
8.  C.  8  Johns.  Rep.  183.    Bullis  v.  Giddens  and  Brown,  8  Johns.  Rep.  83. 

(877)  1  Allen  v.  Smith,  8  Halst.  Ren.  159.  } 

(878)  This  plea  only  puts  the  deed  in  issue,  and  the  plaintiff  need  not  prove  the  other 
averments  in  his  declaration.  Gardner  v.  Gardner,  0  Johns.  Rep.  47.  In  covenant  or 
debt  the  plea  of  non  est  factum  only  puts  in  issue  the  giving  or  the  deed,  and  it  is  net 
necessary  in  such  a  case  for  the  plaintiff  to  prove  the  averments  or  breaches  contained  m 
his  declaration ;  the  plea  against  all  material  averments.  Legg  a.  Robinson,  7  Wend.  R« 
104. 

(879)  Set  Seymour  a.  Harvey,  8  Conn.  R.  63. 
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dition  precedent  or  exception  (ti).     The  plea  of  nan  eH  faehtmt  where  a  vo-  ut  akbt^ 

ruMCf  is  relied  upon,  should  not  set  out  the  deed  on  oyer  (ar)*     And  the  de-  s^ZToji 

fendaot  may  give  in  evidence  under  the  plea  of  non  eat  factum  that  the  deed  apeciahiMir 

was  delivered  to  a  third  person  as  an  etcroto,  (though  it  is  more  usual  to  plead 

the  fact)  (y) ;  or  that  it  was  void  at  commom  law  ab  initio  {x)  ;  a$  that  it  tpos 

obtained  by  fraud  (a)(SSO)  ;  or  whilst  the  party  was  drunk  (6)  ;  or  made  by 

a  married  tpoman  (c)(8dl} ;  or  a  lunatic  (d)(882) ;  or  a  person  intoxicated 

&c. ;  or  that  it  hecame  void  after  it  was  made,  and  before  the  commencement 

of  the  action  (e),  by  erasure,  alteration,  addition,  &c.  (/)•     If  only  non  eei 

factum  be  pleaded,  and  it  appear  that  the  obligor  could   not  write,  defendant's 

counsel  cannot  inquire  into  circumstances  (g).     And  matter  which  shows  that 

the  deed  was  merely  voidable  (k)  on  account  of  infancy  (t)  (863)  *or  dureu{j) ;    r  *520  i 

or  that  it  was  void  by  act  of  parliament  (A?),  in  respect  of  usury  (/),   usury 

must  be  plead^d^  and  cannot  be  objected  to  by  setting  out  the  deed  and  de-» 

(m)  JhUe^  338,   S39  j     11    East,   633  j    1  3l0;  8  Stra.  1104;  4Co.  IS3;  Ld.  Raym* 

Campb.  70  ;    Com.  Dig.  Plnder,  8  W.  18  ;  315  ;  8  Salk.  675  ;  see  ante^  511. 

t  Stra.  1104;    and  see  6  Tuunt.   394;  2  (e)  5  Co.    119  b,  aec. ;    Sav.  71,  fan5{# 

Manh.  96,  8.  C. }    4  M.  Ii  8el.   470 ;  5  contra, 

Moore,  164 ;   I  Stark.  S94  ;  8  D.  &  R.  663.  {/)  5  Co.  83,  119b;    Bui.  Ni.  PrL  173  ; 

(<)  wf  Ale,  468.  Co.  Lit.  35  b ;   notes  6,  7  ;  885  b ;   1 1  Co. 

(y)  4  Esp.  Rep.  835 ;  6  Mod.  817  ;   1  Sid.  87,  38 ;  what  suflcient,  4  Cruiee,  368. 

450 1   1  Salk.  274 ;    8  Rol.  Ab.  683  ;  Sir  T.  {g)  Cranbrook  «.  Dadd,  5  Car.  &  P.  408. 

Ravra.   197;  Com.  Dig.  Pleader,  3  W.  18 ;  (h)  5  Co.    119a;    Gilb.    Debt,  437;    S 

4  Ea«t,  94  ;  1  Bar.  k  Adol.  836.  Salk.  675  ;   I  Lord  Raym  315. 

(x     5  Co.    119;    8  Wils.  341,  347;  but  (i)  I  Salk.  879;    3  Burr.  1805,  1794;  9 

■ee8  Chit.  Rep.  334;  8  Stark.  33,  S.  C,  Inst.  483;    3  Mod.  310;  3  M.  &  Sel.  47H ; 

where  it  was  ruled  (hat  the  defendant  can*  8  Stra.  1 104,  note  (<)  ;  1  Tyrw.  307,  S.  P. 

not,  under  the  plea  of  non  est  Jactum  to  a  (i)  1  Tyrw.  Rep.  207,  and  so  roust  fraud, 

declaration  upon  a  bond,  ho  in*o  evidence  to  id,  ibid.;    5  Co.  119a;    8  Inst.  488,  483  ; 

show  that  the  consideraibn  was  illegal  at  Com.  Dig.  Pleader,  8  W.  (9,  30;    Bac  Ab« 

common  law.    See  11  Moore,  91  ;  3  Bmgh.  Pleader,  G.  3;    Duress,  D.;    Bui.  Ni.  Fri. 

S88,  S.  C.  171  ;  9  Vin.  Ab.  333  ;  3  Saund.  155,  note  4. 

<a)  8  Campb.  373, 873  ;  quoted  nnd  over-  (k)  5  Co.   I19aj    Bui.  Ni.  Pri.  334;  8 

niled  as  a  general  position  in  EUlwards  v.  Saund.    155  a,  note  4;    9  East,  408,  416; 

Brown,  I   Tyr.  Rep    196.     Where  it  was  13  East,  87;    7  East,  589,  ace,;    but  see  4 

holden   that  a  fraudulent   misrepresentntion  M.  «i  Sel.  338.     How  to  plead  illegality  of 

of  the  Irgo/ e/frc/ of  a  deed  must  be  pleaded  consideration,   see   11   Muore,  91;    3  Bing* 

specially.    The  case  in  3  Campb.  only  prores  338,  S.  C.    Usury  must  be  pleaded  to  ae- 

tbat  eovirture  may  be  given   in  evidence  tion  on  a  deed ;    and  though  apparent  oa 

tinder  non  esl  ftuium.  face  of  same,  a  demurrer  would  not  be  sus« 

(5)  J§nte,  SI  1  ^  3  Campb.  33.  tainable,  3  Ner.  k.  Man.  665;    1  Adol.  k, 

(c)  Com.    Dig.   Pleader,   8    W.    I8;    18  El.  576. 

Mod.  101  ;  3  Keb.  338;  8  Sira.  1 104  ;  ante,  (1)  1  Stra.  493  ;  Com.  Dig.  Pleader,  8  W. 

618.  83. 

(<0  3  Campb.  136;    3Atk.4l3;   3  Mod. 


(860)  As  that  a  dtflTprent  instrument  was  substituted  instead  of  the  one  which  the  de- 
fendant supposed  he  was  executing.  Vao  Valkenburg  v.  Rouk,  18  Johns.  Rep.  337. 
I  Taylor  «.  King,  6  Munf.  358.  }  So,  the  defendant  may  give  in  evidence  under  non  eH 
Jmeiumj  that  he  was  made  to  sign  the  instrument  when  so  drunk  as  not  to  know  what  he 
did.  Phillips' Ev.  138.  Pitt  o.  Smith,  3  Campb.  33.  Dorr  v.  Munsell,  13  Johns.  Bep« 
430.  In  an  action  at  law,  on  a  specialty,  it  is  not  competent  for  the  defendant  to  avoid  it^ 
by  pleading  that  it  was  obtained  by  fraudulent  misrepresentations  made  by  the  plaintiff* 
1/Vyche  r.  Macklin,  8  Rand.  Rep.  486.  Vrooman  v.  Phelps,  8  Johns.  Rep.  177.  Fran« 
cfaot  e.  Leach,  5  Cow.  Rep.  506.  Aliter  in  Pennsylvania,  where  there  is  no  court  of 
equity.  Stubbe  e.  Pyle,  14  Serg.  &  Kawie,  308.  Stoever  «.  Weir,  10  Serg.  k,  Rawie, 
f  5,  and  in  New  Jersey  the  law  is  the  same  as  in  Pennsylvania.  Mason  a.  Evans,  Coxe'a 
A.  J.  Rep.  188.     Barrow  «.  Bispham,  6  Halst.  Rep.  1 10. 

(881)  Contra,  Marine  Ins.  Co.  of  Alexandria  a.  Hodgsottj  6  Craneh,  819,  per  Livinf* 
■con,  J. 

^883}  Vide  ante,  511. 

(883)  Vide  Marine  Ins.  Co.  of  Alexandria  e.  Hodgson,  6  Gfancbi  819. 
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ur  mwMj,  Blurring  (tt)t  gaming  fn)*  be. ;  or  that  a  bail  bond  was  not  aiade  aeeordiag  to 
ldl7^~On  ^  ^^  Hea«  6,  c.  9  ;  must  in  geooml  be  pleaded.  In  the  case*  however,  of 
ipociftkMc  a  hail  bond,  if  it  appear  upon  the  &ce  of  the  declaration  that  tbe  hood  hai 
been  made  contrary  to  the  provisions  of  tbe  statutt*,  the  defendant  may  demuri 
or  move  in  arrest  of  judgment  afler  verdicc  upon  a*  plea  of  turn  esifactwm  (o)* 
And  if  a  bail  bond  be  dated  and  made  after  the  return-day  of  the  writ,  tha  de« 
fendant  may  .avoid  it  under  a  plea  of  non  e$ifaetwm  ( p).  Defences  arising  on 
jteMst  must  in  general  be  pleaded  specially,  and  therefore  under  non  utfae^ 
tem  defendant  cannot  insist  thai  an  annuity  bond  ought  to  have  been  earoll- 
ed  (f  )•  And  the  defendant,  in  an  action  on  a  hail  bond,  cannot  i^ead  or  sbow 
dwt  the  affidavit  to  hold  to  bail  was  defective  (r),  or  not  filed  («),  or  psr« 
haps  that  there  was  not  any  affidavit  (t)  under  the  plea  of  mm  esf  fmetum^  or 
take  advantage  of  the  okjection,  that  the  action  is  brought  in  the  wrong 
Court  (<)( 884).  And  a  specialty  cannot  in  general  be  avoided  by  usury,  or 
other  illegality  in  the  consideration  appearing  merely  in  evidence,  or  on  the 
face  of  the  condition,  but  the  fact  roust  be  pleaded  specially  (885),  and  the  de- 
fendant cannot  demur  (u).  The  defendant  must  also  plead  specially  paymeat 
of  a  bond,  &c.  (886)  either  on  or  afler  the  day  (e) ;  and  where  no  interest  hu 
been  paid  on  the  bond  ader  the  time  mentioned  in  the  condition,  and  there  is 
no  other  circumstance  to  negative  the  presumption  of  payment  on  that  dajf 
arising  from  twenty  years  having  elapsed,  then  the  plea  may  be  iohtt  ad  diemt 
but  otherwise  it  should  be  iolvU  post  diem  (or).  So  performance,  or  any  matter 
in  excuse  of  it,  as  non  damnificatue  to  a  bond  of  indemnity  (jf)  (887)  ,*  no  award 
to  an  arbitration  bond  (2),  or  to  a  bail  bond  no  process  to  arrest  the  defendanlf 


(m)  Ferguson  «.  Sprang,   1  Adol.  &  El.    wasmacte,  per  Alderson,  B. 

re  ;  S  Nev.  &  Man.  665,  S.  C.  (t)  %  Campb  396. 

(nVCom.    Dig.    Pleader,   3   W.   26;    1         (uS  S  Bla.  Rep.   1108;    I  Saund.  895  b ; 


a76  ;  S  Nev.  &  Man.  665,  S.  C.  (t)  %  Campb  396. 

~         "  "  («  " 

Campb.  S9I.  8   M.  &  Sel.   377;    2  Chit.  Rep.  334;  9 


(0)  1  SaunJ.   161,  a.  1  ;  2  T.  R.  569  ;  2  Stark.  35,  S.  C. 
Saund.  60,  note  8  ;  1  Bar.  &  Adol.  226.  (9)  4  Anne,  c.  16  ;  eotvU  post  Stm  is  not 

(fi)  4  M.  &  Sel.  338.  pleadable  to  a  suit  by  tbe  crown,  1  Pries, 

(q)  Mestayer,  v.  Biggs,  4  Tyr.  471  ;  2  23. 
Dowl.  Sg.S.  (x)  I    Stra,  652;    and   see  Rep.  tenp. 

<r)  Norton  e.   Danvers,   7  T.   R.  375  ;  Hardw.  1 33,  as  to  these  pleas  in  general 
Hume  V.  Liversedge,   1  Cr.  8t   M.  332  ;  1         <y)  1  B.  «i  P.  640,  note  a  ;   I  Taunt.  428 ; 

Dowl.  660.  quality  and  form  of  this  plea,  poff. 

(f)  Know  lee  9,  Steyens,  I  Cr.  M.  &  R.        (z)  Misconduct  of  arburator  not  pleada- 

26  ;  sed  qtutre  as  to  plea  that  no  affidavit  ble,  2  M.  &  P.  345. 

(884)  And  bail  in  action  against  them  will  not  be  permitted  to  deny  tbe  arrest  of  tbe 
principal.     Bean  v.  Parker,  17  Mass.  Rep.  591. 

(885)  See  Cowles  v.  Woodruff,  in  Equity,  8  Conn.  Rep.  35. 

(886)  In  Pennsylrania,  matters  tkat  show  fraud  or  want  of  consideration  may  be  firrm 
in  erideDce  under  a  plea  of  payment,  notice  being  given  to  the  adverse  party.  Baring  s. 
Sbippen,  2  Binn.  154.  ]  See  8  Serg.  &  Rawle,  25,  26.  Oochenauer  et  al.  v.  Cooper  et 
aU,  8  Sefg.  k.  Rawle,  187.  }  Upon  the  plea  of  payment  to  debt  on  bond,  it  is  oompeteal 
for  the  defendant  to  give  in  evidence,  thai  wheat  was  delivered  to  the  plaintiff  on  soconst 
of  tbe  bond,  at  a  certain  price :  snd  that  the  defendant  assigned  aondry  dt^bts  10  the 
plaintifi^  part  of  which  were  collected  by  the  plaintiff^  and  part  kwt  by  bis  indulgence  or 
negligence.    Buddicom  e.  Kirk,  3  Cranch,  293. 

(887)  i  Andrus  e.  Waring.  20  Johns.  Rep*  162.  }  To  an  action  of  debt  for  the  pen- 
alty  of  a  bond  given  to  a  sheriff,  as  security  for  the  liberties  of  the  gaol,  nen  Jsmiif/fcaM 
is  not  a  good  plea.  {  Camp  e.  Allen,  7  Halst  Rep.  1.  (  Woods  «.  Rowan  and  Coon, 
S  Johns.  Rep.  42.  But  nil  dtbH  is.  Mimon  «.  Wood  worth  and  Ferris,  11  Johns.  Re^ 
474.  BuHis  v.  Qiddsufia  and  Brown,  8  Johns.  Rep.  82.  In  Fisher  v.  Ellis  et  at.,  6  Oreenl. 
R.  45i,  it  was  ktid^  that  in  debt  00  bond  taken  purraant  to  the  ttauiu  in  Maine  relsting 
to  poor  debtors,  a  plea  of  performance  o(  all  tbe  conditions  sxpresMd,  or  n«ee«an)y  xvt 
plied  in  the  bond,  wai  puiSoieat. 
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&c.  (a)  ;    and  matters  in  discharge  *of  the  action,  as  a  tender,  set-off  (6),   >n  debt. 
accord  and  satisfaction  (c}(888),  former  recovery,  release,  and  foreign  attach- 
inenf((i)(889),  must  be  pleaded  in  this  action.    The  nonjoinder  of  a  co-ohligor 
is  immaterial  except  upon  a  plea  in  abatement  («)• 

In  debt  or  scire  facias  on  a  record^  when  the  record  was  the  foundation  of  ^^Y'  ^ 
the  action,  and  not  merely  inducement,  the  plea  of  nil  debet  was  always  insuf- 
ficient and  bad  on  demurrer  (/)•  In  debt  on  an  Irish  or  foreign  judgment,  it 
would  seem  that  nil  debet  was  sufficient,  because  such  judgments  did  not 
partake  of  the  technical  qualities  of  a  record  (g).  A  plea  of  payment,  in  an 
mctioQ  upon  a  record,  was  not  good  at  common  law,  because  such  payment 
was  matter  in  pais,  and  not  of  record ;  but  as  set-off  on  simple  contract  cannot 
be  pleaded,  it  is  best  to  apply  by  motion  {h).  By  the  statute  4  Ann.  c;  10,  s. 
12,  the  debtor  might  plead  payment  to  actions  brought  on  records,  but  in  order 
to  come  within  that  statute,  he  must  have  paid  all  the  money  due  on  the  record 
or  judgment,  so  that  the  whole  of  such  judgment  must  have  been  satisfied  ; 
and  if  it  did  not  go  to  that  extent,  a  plea  of  actual  payment  would  be  bad  (t). 
Under  this  act  a  plea  of  accord  and  satisfaction  is  insufficient,  as  the  act  only 
authorizes  a  plea  of  payment  {k),  JVti/  tiel  record  was  the  proper  plea,  where 
there  is  either  no  record,  or  where  there  was  a  variance  in  the  statement  of 
U(/)(890)  ;  but  as  this  plea  merely  puts  in  issue  the  exbtence  of  the  record 
as  stated,  any  matter  in  discharge  must  have  been  pleaded  (891),  such  as  pay- 
ment, which  was  given  by  the  4  Ann.  c.  16  (m)  ;  and  accord  and  satisfaction 
was  not  a  sufficient  plea  to  a  bond  conditioned  for  any  other  act  than  the 
payment  of  money  (n).  It  is  a  maxim  in  law,  that  there  can  be  no  averment 
in  pleading  against  the  validity  of  a  record,  though  there  may  be  against  its 
operation,  therefore  no  matter  of  defence  can  be  pleaded  *  which  existed  ante-    [  *522  J 


Say.  1 16.  (g)  See  ante,  120 ;   4  B.  &  C.  411 ;  6  D« 

8  Geo.  8,  c  24,  s.  5 ;  Bui.  N.  P.  172 ;  &  R.  47 1,  S.  C. 

Willc«,  262,  263.  (A)  6  Taunt.  176 ;    8  Bing.  202 ;  7  Bing. 

(c)  Tbls  is  no  plea  to  debt  on  a  money  29,61. 

bond,  &c. ;    see  7  East,   150;    Com.  Dig.  (i)  4  Moore,  165. 

Accord  and  Satisfaction  ;  1  Taunt.  428.  (k)  Id. 

(<0  1    Saund.   67  a,  note    1  ;    Co.   Ent.  (/)  Com.   Dig.   Pleader,   2   W.   13,   and 

139  b,   142  a;    Lib.   Plac.  160,  pi.   113;  2  Record,  C. ;  Stra.  1171;  1  Saund.  92,  n.  3 ; 

Lib.   Intrat.    164;    2  Show.  374;    3  E.\st,  Gil b.  Debt,  444  ;  3  Mod.  41. 

378.  (m)  SolvU  post   diem    is    not   plcadabU 

ie)  tSnte,  5?.  against  the  erown,  1  Price,  23. 

/)  Ante,  517,  518;    2  Saund.  344;  1  (n)  3  East,  251 ;  7M  150. 
Saund.  21 ;  1  East,  372  ;  2  Wils.  10. 


(888)  {  Strange  v.  Holmes,  7  Cow.  Rep.  224.  But  the  plea  in  that  ease  was  non  ett 
/actum,  and  a  notice  of  the  special  matter.  \  An  assignment  of  debts  and  balances  of  ac« 
count  cannot  be  pleaded  as  an  accord  and  s  itisfaction  to  an  action  of  debt  on  a  bond. 
Buddicum  v.  Kirk,  3  Cranch,  293.  An  accord  must  be  e  xecuted.  Russell  v.  Lytle,  6 
Wend.  R.  390.  A  covenant  not  to  sue  the  obligor  of  a  bond  for  a  given  time,  cannot 
be  pleaded  in  bar.  Winans  v.  Huston,  6  ib.  471.  But  a  coreiiant  not  to  sue  may  be 
pieaded  as  a  release.    Chandler  e.  Herrick,  19  Johns.  Rep.  129. 

(889)  Updegraffe.  Spring,  11  S.  &  R.  188. 

(890j  Vide  Bullis  v.  Giddens,  8  Johns.  Rep.  83.  The  plaintiff  may  treat  such  plea  as 
a  nullity,  but  if  be  take  issue  upon  it  and  go  to  trial,  he  cannot  object  to  it  on  motion  in 
arrest  of  judgment.  Rush  «.  Cobbett,  2  Johns.  Cas.  250.  Pelter  v.  MulUner,  2  Johns. 
Rep.  181. 

\69l)  As  to  the  proper  plea  in  an  action  on  the  judgment  of  a  court  in  another  State, 
▼ids  Phillips'  Ev.  Dunlap's  od.  254,  n.  (a).    Mills  ©.  Duryee,  7  Cr^vh  4fl4 
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IN  DEBT,  rior  to  the  recovery  of  the  judgment  (o)  (892) ;  and  the  original  defendant 
3dly.  On  hi^^self,  or  his  bail  or  sureties*  could  not  plead  that  the  judgment  had  been 
records.  obtained  against  him  by  fraud  ( 71),  though  it  might  be  pleaded  that  a  judgment 
against  a  third  person  was  so  obtained  (9).  The  defendant  might  have  pleaded 
a  release  (r),  or  that  the  debt  was  levied  by  a  j!.  fa.  («),  or  tltgii  (<),  or  c<u 
sa,  (u).  But  where  to  a  declaration  in  scire  facias  on  a  judgment  in  replevin, 
damages  ^473  1 3^.  4d,  the  defendant  pleaded,  that  before  the  suing  oat  the 
scire  facias,  the  plaintiff  sued  out  a  ^rt/aciaf,  commanding  the  sheriff  to  levy 
J&274  139.  4d,  and  which  writ  was  delivered  to  the  sheriff,  who  before  the 
return  thereof  seized  and  took  in  execution  goods  of  the  defendant  to  the 
value  of  £37  13;.  :  it  was  held  that  such  plea  was  bad,  as  it  did  not  state  that 
the  sheriff  had  returned  the  writ  (x).  An  executor  might  plead  plme  odrntnti- 
travii  (t/),  or  to  debt  on  a  judgment  suggesting  a  devastaviU  he  might  plead 
not  guilty  (2)  ;  and  a  discharge  under  the  lords'  act  was  an  effectual  bar  to  an 
action  of  debt  on  a  judgment  (a).  The  pleadings  in  debt  or  scire  facias  on 
a  recognizance  of  bail,  have  already  been  pointed  out  (b). 


4ih\j.  On 
statutes. 


In  debt  upon  statute^  nil  debet  was  the  proper  plea  (893),  though  not  guilty 
would  in  some  cases  suffice  (c).  The  pleading  rules  Hil.  T.  4  W.  4,  does 
not  seem  to  prescribe  the  form  of  plea  to  debt  on  statute,  but  only  applies  to 
debt  on  simple  contract.  In  a  recent  case,  to  a  declaration  qui  ianij  the  plea 
was,  **  that  defendant  never  was  indebted  in  the  said  sum  above  demanded, 
or  any  part  theteof,  mode  et  forma^  &c.,"  and  a  learned  judge  at  chambers 
held  it  sufRcient.  The  statute  of  limitations  might,  in  an  action  by  a  common 
informer,  be  given  in  evidence  under  the  general  issue  [d)  ;  but  a  former  re- 
covery by  another  person  could  not(e). 


IN    COVK* 
KANT. 


In  COVENANT  there  never  was  strictly  speaking  any  plea  of  general  issue, 
[^523]    ^^^  ^^^  P'^^  of  710/1  est  factum  only  put  the  deed  in  issue  (894),  as  in  debt  *od 
a  specialty  (/),  and  not  the  breach  of  covenant  or  any  other  matter  of  de- 


( >)  .^nie  I  2  Marsh.  392. 

(  p)  Moore  v.  Bow  maker,  6  Taunt.  379  ; 
S  Marsh.  392,  S.  C. 

(q)  Id. 

(r)  Bac.  Ab.  Rcleasf. 

(«)  4  Leon.  194;  Sav.  123;  Cro.  Car. 
328 ;  Clift.  675. 

(0  Dyer,  299  b;   I  Lev.  92. 

(tt)  Off.  Brev.  300;  I  Salk.  271  ;  Lutw. 
641. 

(ar)  4  Moore,  163.  It  seems  a!so  ihat 
(luch  plea  afforded  no  answer  to  the  \?hole 
declaration,  as  the  sum  levied  was  only  suf* 
ficient  to  satisfy  part  of  the  judgment,  and 


that  it  was  therefore  bad  on  speci  il  demur* 
rer,  id 

iy)  I  Lord  Rnym.  3  ;  4  Mod.  29S ;  Sulk. 
296  ;  Skin.  66.^» ;  3  East,  2. 

(z)   I  T.  R.  462. 

(a)  32  Geo.  2,  c.  28,  8.  20. 

{b)  Tidd,  9ihed.  1128;  ante,  127. 

(c)  1  T.  R.  462;  Bac.  Ab.  Pleas,  l; 
Com.  Dig.  Pleader,  2  S.  1 1,  17. 

{(I)  2  Saund.  63  b ;  2  East,  336. 

(e)  1  Stra.  701 ;  Bac.  Ab.  Action,  q» 
tam,  D. 

(/)  Jinle,  517;  I  Slark.  313.  As  to 
what  moy  be  proved  under  this  plea,  see  5 
Moore,  164  ;   I  Stark.  294. 


(892)  {  CardesR  r.  hlumes,  6  Scr«:.  &  Rawie,  65.  }  The  rule  u  the  same,  whether  the 
judgment  were  obtained  by  confession,  or  default,  or  upon  plea.  M*Farland  v.  IrwiHi 
8  Johns.  Rep.  77. 

A  plaintiff  in  a  judgment,  who  has  taken  a  note  as  cclltiieral  security  for  the  payment, 
cannot  recover  on  such  notes,  if  he  issues  an  execution  and  imprisons  the  defendant. 
Wakeman  et  al.  v.  Lyon  et  al.,  9  Wend.  R.  241.    Sunderland  v.  Loderctal.,  5  ib.  58. 

(893)  Vide  Burnham  v,  Webster,  5  Mass.  Rep.  270.  Stilson  v.  Tobey,  2  Mass.  R«F' 
521,  528. 

(894)  Vide  Kane  v.  Sanger,  14  Johns.  Rep.  89.  Coopei  v.  Watson,  10  Wend.  R*  805 
Gardner  v.  Gardner,  10  Johns.  Rep.  47.    Dale  v,  Roosevelt,  9  Cow  en,  307. 
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fence ;  and  a  plea  of  non  infregit  conventionem  was  bad>  on  demurrer,  though  iw  cotb- 


it  would  be  aided  afler  verdict  (g)  (895) ;  and  riens  en  arrere  was  also  a  bad 
plea  in  this  action  (A),  because  it  impliedly  admits  that  although  nothing  is  now 
doe,  yet  that  the  money  was  not  paid  on  the  appointed  day  (/i.).  The  defend- 
ant must  therefore  always  have  pleaded  specially  every  matter  which  it  would 
be  necessary  to  plead  in  debt  on  a  bond  or  other  specialty  (t),  as  that  the  deed 
was  voidable  by  infancy  (896)  or  illegality  of  the  consideration.  However, 
under  the  plea  of  non  est  factum^  the  defendant  may,  on  the  trial,  avail  him- 
self of  a  variance  in  the  statement  of  the  deed  either  in  respect  of  a  mis- 
statement, or  of  the  omission  of  a  covenant  qualifying  the  contract  (A;) ;  and 
this,  although  the  defendant  has  agreed  to  admit  on  the  trial  the  due  execu- 
tion of  the  deed  (/)  ;  and  if  the  plaintiff  omit  to  state  a  condition  precedent, 
the  defendant  may  crave  oyer,  and  set  out  the  deed  and  demur  (m)(d97).  In 
an  action  of  covenant  upon  a  lease  for  the  breach  of  a  covenant  running  with 
the  land,  if  the  plaintiff  claim  as  heir,  devisee,  or  assignee  of  the  lessor,  th« 
defendant  may  traverse  the  derivative  title  of  the  plaintiff  (n),  or  admitting 
that  the  lessor  had  some  legal  estate  in  the  premises  at  the  time  of  the  demisre^ 
the  defendant  may  plead  that  such  lessor  was  seised,  &c.  of  a  different  estate 
from  that  stated  in  the  declaration,  and  thereby  show  that  the  derivative  title 
of  the  plaintiff  does  not  exist.  But  the  defendant  is  estopped  from  pleading 
or  traversing  genertUlif^  that  th\e  lessor  was  seised  as  stated  in  the  declara- 
tion (o)(d98)  ;  though  in  an  action  at  the  suit  of  the  assignee  of  a  termor^ 
the  defendant  may  deny  that  the  lessor  was  possessed  of  the  residue  of  the 
term  in  the  manner  alleged  in  the  declaration  (|7),  when  a  plea  of  performance 
in  general  terms  suffices,  uuless  specially  demurred  to  {q).  Where  the  defend- 
ant is  a  party  to  a  deed,  he  cannot  traverse  its  operation  by  pleading  that  '*  he 
did  not  grants  &c."  but  must  plead  non  est  factum;  but  the  rule  is  otherwise 

(g)  8  T.  R.  278  ;  1  I>ev.   183  ;  3  Id.  19  ;  Vol.  vii-  Feb.  1829.  K.  6.  p.  18  ;  and  WhiU 

1  Sid.  289  ;  Com.  Dig.  Pleader,  2  V.  5.  ton  r.  Peacock,  iii  C.  P.   3d  June,    1835, 

(A)  Cow  p.  688.  ante,  397. 

(0  Com.  Dig.  Pleader,  2  V.  4,  &c.  (o)  8  T.   R.  437  ;  2   Stra.  817  j  2  Saund- 

(*)  9  East,   188;    Stra.    iMfi;    I'  E^st,  206,  a.  n.  207,418;    1  New  R«p.  160.     Aon 

639  ;  4  Campb.  20  ;  2  Siark.  35  ;   ouie,  338,  tenuit  is  not  pleadable  to  a  eognizrince  for 

S42,  a»  to  variances.  rent  in  arrear,  under  n  demise  from  a  re* 

{I)  1  Campb.  70.  ceivcr  in  Chancery,  4  Binfl.  2. 

(m)  Com.   Dig.  Pleader,  2  V.   3,  4;    11  (p)  4  Moore,  303;  Carolik  r.  Blagrave, 

East,  639.  t  Brod.  &  B.  531. 

(n)  Seymour  r.    Franco,    Law   Journal,  (q)  Varlcy ».  Manton,  9  Bing.  363. 


NANT. 


(895)  Roi^erelt  v.  Fulton's  Hoirs,  7  Cow   Rep.  71. 

(896)  Vidft  Marine  his.  Co.  of  Alexandria  9.  Hodgson,  6  Crunch,  219. 

(897)  Sncll  V.  Snell,  7  Dowl  &  Ryi.  249. 

(898)  So  where  there  was  a  demise  by  the  plaiotifT  and  his  wife  of  the  wiife^s  estate,  in 
which  the  plaintiff  had  no  interest,  except  in  right  of  his  wife,  and  the  reddendum^  and 
covenant  to  pay  rent,  was  to  the  plaintiff  and  his  wife,  and  htt  heirs,  it  was  held,  that  the 
defendant  in  covenant  by  the  husband  for  the  rent,  might  plead,  after  craving  oyer  of  the 
lease,  that  the  plaintiff  never  had  any  estate  in  his  premises,  except  in  right  of  hifi  wife, 
whose  estate  they  were  ;  that  she  died  without  issue,  leaving  an  heir,  whereupo#the  es* 
tate  of  the  plaintiff  ceas^nl ;  and  that  the  heir  threatened  to  enter  and  eject  the  defendant, 
unless  he  attorned ;  and  the  defendant  was  thereby  compelled  to  attorn,  and  become  ten- 
tint  to  the  heir.  Hillr  Saunders,  7  Dowl.  &  Ryl.  1 7.  Where  the  plaintiff  assigns  a 
particular  breach,  a  general  plea  of  performance,  in  the  words  of  the  covenant  is  bad  on 
gmeral  demurrer :  as  where  the  covenant  was  to  convey  a  farm,  and  the  plaintiff  assigns 
for  breach,  that  before  executing  the  conveyance,  the  defendant  removed  from  the  premises 
a  cider-mill  which  was  annexed  to  the  freehold,  the  defendant  must  answer  particular!/ 
the  breach  assigned.    Bradley  o.  Osterhoudt,  13  Johns.  Rep.  404. 
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IN  COTE-  in  the  case  of  a  stranger  to  the  deed  (r).     The  defendant  must  also  plead 
^^^'''      especially,  performance  of  the  covenant  («) ;    or  excuse  of  performance,  as 

r*624  1  *eviction  (^(899)  ;  or  by  non-performance  (900)  by  the  plaintiff  of  a  condition 
precedent  (u),  or  by  a  surrender  of  the  lease^  &c.  [v) :  or  admitting  the 
breach  to  have  been  committedy  the  defendant  must  plead  specially  that  he  is 
discharged  (ir) ;  as  by  his  bankruptcy,  if  the  action  be  for  a  money  demand 
due  before  the  act  of  bankruptcy  (or) ;  or  by  accord  and  satisfaction  a/)er 
hreach  (y) ;  arbitrament  (z),  former  recovery  (a),  foreign  attachment^  set-ofr(6)» 
release,  &c.  (c)(901).  But  a  parol  accord  and  satisfaction  made  before 
breach  cannot  be  pleaded  in  bar  to  an  action  of  covenant  (d),  nor  can  a  parol 
agreement  for  a  substituted  contract  be  pleaded  (e).  A  tender  may  be  pleaded 
in  covenant  for  the  payment  of  money  (/). 

itt  tn  an  action  of'  account,  there  is  no  general  issue.     The  defendant  may 

ACCOUNT,  plead  infancy  (g)  ;  and  when  sued  as  bailiff  or  receiver  in  fact,  he  may  plead 
that  he  was  not  bailiff  or  receiver  {h) ;  but  when  sued  as  tenant  in  conimoD 
under  the  statute  (t),  if  the  declaration  be  properly  framed,  a  plea  that  the 
defendant  is  not  bailiff  or  receiver  would  be  insufficient  (Ac) ;  and  if  the  de- 
fendant mean  to  deny  the  plaintiff's  claim,  he  should  traverse  the  tenancy  in 
common.  The  defendant  may  also  plead  that  he  hath  accounted,  or  a  release, 
arbitrament,  bond  given  in  satisfaction,  and  the  statute  of  limitations  (/) ;  hot 
other  matters,  which  admit  that  the  defendant  was  once  chargeable  and  ac- 
countable,  cannot  in  general  be  pleaded  in  bar  to  the  action,  but  must  be 
pleaded  before  the  auditors  (m). 

r  #525  1  *In  detinue  the  general  issue  (although  improperly  so  called)  was  ami 
IN  DBTi-  deiineti  which,  before  the  recent  rules,  put  in  issue  the  facts  of  the  plaintiff's 
property  or  possession,  and  the  defendant's  withholding  the  chattels ;  but  un- 
der this  plea  the  defendant  could  not  show  that  the  goods  or  other  chattels 
were  pledged  to  him,  but  must  have  pleaded  that  defence  specially ;  he  might, 


NUK. 


(r)  Ante,  5 1 9. 
(0 


as 

I 


Com.  Dig.  Pleader,  2  V.  13  ;  Bui.  N. 
P.  165  J  1  B.  &  P.  640. 

(()  1  Saimd.  204,  n.  2  ;  2  Id,  176 ;  2 
East,  576. 

'u)  8  T.  R.  366. 

iv)   1  Saund.  235. 

(u>)  Com.  Dig.  Pleader,  2  V.  8. 

(x)  4T.  II.  156 ;   I  Saund.  241,  n.  6. 

(y)  1  Taunt.  428  ;  see  8  Id,  37  ;  1  Moore, 
460,  S.C. ;  W.358. 

(«)  9  Co.  Rep.  79 ;  Com.  Dig.  Pleader, 
S  V.  8,  9. 

(a)  When  should  be  pleaded  as  an  cstopptl, 
8  B.  &  Aid.  668 ;  antet  513,  n.  (c). 

(6)  See  the  end  of  this  chapter. 


(e)  Com.  Dig.  Pleader,  2  V.  8,  &c ;  wti, 
513. 

(d)  I  Taunt.  428. 

(e)  1  East,  630  ;  3  T.  R.  596. 

(/)  7  Taont.  486  ;  1  Moore,  200,  S.  C} 
5  Mod.  18;  1  Ld.  Raym.  566;  12  Mod. 
376.     But  see  Gilb.  C.  P.  63. 

(g)  Bac.  Ab.  Accompt,  E. ;  Com.  Dig. 
Accompt,  E.  5. 

(h)  Id. 

(i)  4  &  5  Ann.  c.  16,  s.  27. 

(k)  Willes,  208. 

(0  Bac.  AK  Accoropt,  E.;  Com.  Dig. 
Account,  E.  4  to  6. 

(m)  Id,  J  3  Wils.  78. 


(899)  J  To  an  action  brought  by  a  mnsf  er  on  the  covenants  of^an  indenture  of  appren- 
ticeship, alleging  as  a  breach,  ihat  ihe  apprentice  had  lelt  his  service  v»ithin  the  stipulated 
time,  it  was  held  to  be  a  good  defence  that  the  plainiiff*  had  neglected  to  instruct  the  ap- 
prentice in  his  trade,  and  had,  unnecessarily,  obliged  him  to  work  on  Sunday.  Warner  f. 
Smith,  8  Conn.  Rep.  14. } 

(900)  }  But  a  defendant  cannot  plead  that  the  pWmii  ffinttnded  to  violate  a  covenant,  M 
an  excuse  for  his  own  violation  of  it.    Coffin  v.  Basset,  2  Pick.  Rep.  357.  } 

(901)  {  Johnson  v.  Kerr,  I  Serg.  &  Rawlfi,  25.  } 
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however,  give  in  evideoce  a  gift  from  the  plaintiflT,  or  any  other  fact,  to  prove    m  Den- 
that  the  property  in  the  chattel  was  not  in  the  plaintiff  (n).     A  lien  must  al-  *'* 
ways  have  been  pleaded  specially  (o).     The  bailment  or  finding  alleged  in  a 
declaration  in  deiinue  is  not  traversable. 

In  each  of  these  actions,  when  brought  by  an  exectUor  or  adminiatratorf  bt  or 
the  defendant  might  not  only  avail  himself  of  either  of  the  before-mentioned  ^^j  J^^J 
defences,  but  might  also  in  some  cases  deny  the  plaintiff's  representative  to&s,  &c 
character  (902).  Where  letters  of  administration  had  been  obtained  in  an  in« 
lerior  diocese,  the  defendant  may  plead  in  bar  that  there  were  bona  nota- 
bUia  (/>)•  The  general  plea,  *'  that  the  plaintiff  was  not  nor  is  administrator 
of  all  the  goods,  &c."  is  not  sufficient,  where  the  defence  is,  that  the  letters 
of  administration,  which  were  granted  by  a  bishop,  were  unfounded,  because 
fhe  intestate  resided  within  another  diocese  in  a  different  province,  where  there 
'vrere  bona  notabilia  (9).  The  residence  elsewhere,  &c.  should  be  specially 
pleaded.  So  if  the  defendant,  in  an  action  by  an  executor,  contend  that  the  pro- 
bate is  void,  as  that  the  stamp  is  insufficient,  or  the  seal  forged,  he  should  plead 
fie  unques  executor  (r)(903).  Where  the  plaintiff  necessarily  sues  in  his  rep- 
resentative character,  the  defendant  cannot,  under  the  general  issue,  take  ad- 
vantage of  any  defect,  such  as  the  insufliciency  of  the  stamp  in  the  letters  of 
administration  or  probate,  for  profert  has  been  made  of  them,  and  the  defend- 
ant has  by  his  pleading  admitted  them  («)•  But  if  it  were  part  of  the  plain- 
tiff's case  to  prove  his  representative  character,  as  where  he  sued  in  trover 
upon  his  constructive  possession,  for  a  conversion  in  his  own  time,  any  defect 
in  the  letters  of  administration  or  probate,  which  prevented  him  from  proving 
such  character,  would,  before  the  recent  rule  Hil.  T.  4  W.  4,  be  fatal,  although 
there  were  no  special  plea  (i). 

*In  an  action  against  an  executor  or  administrator  (u),  the  defendant  may,  in  [  *526  } 
addition  to  any  of  the  before-mentioned  defences,  plead  neunquea  executor  (or), 
or  administrator  (y),  or  that  no  assets  have  come  to  his  hands  (z)(904} ;  or 

(n)  Co.  Lit.  S83  a;  4  Bing.   Ill,   112.  (w)  See  the  pleadiiiffs  in  general,  Com, 

€ke  the  several  pleas,  Com.  Dig.  Pleader,  2  Dig.  Pleader,  9  D.  3. 

X.  3.  («)  Com.  Dig.  Pleader,  2  D.  7.     Exccu- 

(0)  4 Bing.  106,  111,118;   1  Gale,  J27;  tor  not  liable  till  he  has  proved  or  acted,  1 
•Mie,  141.  M.  &  P.  663  ;  4^  Bing.  686,  S.  C. 

(p)   1  Saund.  274,  note  3.     As  to  plead-        (y)  Com.  Dig.  Pleader,  2  D.  7,  13;  aee 

ing  specially  in  actions  for  rent,  see  Salk.  7  B.  &  C.  406. 

317.  (z)  Com.  Dig.  Pleader,  2  D.  7.    Although 

(f )  5  B.  &  C.  491  ;  8  D.  &  R.  847,  S.  C.  upon  an  issue  of  plene  adminiatravU  vel  non^ 

<r)  1  Saund.  875  a,  notes.  the  stamp  on  the  probate  of  testator's  will 

(»)  8  M.  &  Sel.  553.  is  admissible  in  evidence,  yet  it  is  not  even 

(1)  3  Taunt.  113;    1  Saund.  875,  n.  (a);  prima  facie  evidence  of  assets  come  to  the 
9  Id.  47,  n.  (*).  hands  of  the  executor,  Mann  r.  Lang,  5 

Nev.  &  Man.  202. 


(908)  But  unless  the  plaintiff's  right  to  sue  as  executor  or  administrator  be  put  in  is- 
me  by  the  defendant's  plea,  it  will  be  deemed  to  have  been  admitted. — M'Kimm  et  al.  0. 
Riddle,  8  Dall.  100.    Champlin  v.  Tilley  and  Tiliey,  3  Day's  Rep.  303. 

(903)  In  Jewell  v.  Jewell,  5  Mass.  Rep.  875,  although  it  was  decided  thai  it  was  a 
good  plea  in  bar,  by  the  law  of  Massachusetts,  for  an  adminislralor,  that  he  had  been 
lemoved  from  office  since  the  commencement  of  the  suit  against  him,  yet  it  was  admitted, 
that  by  the  common  law,  a  determination  of  his  power  pending  the  action  did  not  de* 
ftat  it. 

(904)  Shaw  «.  M'Cameron,  11  Serg.  &  Rawle,  858.  Vide  Douglas  v.  Satterlee,  II 
Johns.  Rep.  16. 
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phne  admtnhlravU  prater  a  sum  not  sufficient  to  satisfy  debts  oF  a  higher  na- 
ture, as  bonds  outstanding,  or  judgments  recovered   against  the  deceased  or 
Tors,  &.C.   the  defendant  by  third  persons  (a) ;  or  plene  administravil  except  a  sum  ready 
to  be  paid  to  the   plainli(r(6)  ;  and  the  defendant  cannot  avail  himself  of  ei- 
ther of  these  defences  under  the  general  issue  (c) ;  but  under  the  general  plea 
of  plene  adininistramt,  an  executor  or  administrator  may  give  in  evidence 
a  retainer  for  a  debt  due  to  himself,  though  it  is  in  general  advisable  to  plead 
it  {d)m     Where  the    executor  or  administrator  has  no  ground  on  which  to  dis- 
pute the  plaintiff's  debt,  it  is  in  general  advisable  not  to  deny  it  (e).     So  if  he 
cannot  dispute  his  being  executor,  he  should  not  plead  ne  ungues  executor,  for 
if  be  do,  and  the  plaintiff,  on  the  plea  of  plene  admimstravit^  take  judgment  of 
assets  quando^  and  proceed  to  trial  on  the  other  issues,  and  they  are  found  for 
the  plaintiff,  and  no  issue  which  goes  to  the  whole  cause  of  action  is  found  for 
the  defendant,  the  defendant  will   be  liable  to  costs  (/)(905)  ;   but  not  so  if 
the  plaintiff  do  not  take  judgment  of  assets  quando^  and  on  the  trial  the  plea  of 
plene  administravil  is  found  for  the  defendant  {g), 

AGAINST        In  an  action  against  an  ^etr  or  devisee  {h)^  the  defendant  may  not  only 
AN  HBiR   pienj  mjj  matter  which  might  have  been  pleaded  by  the  ancestor  or  devisori 
SBC.       but  may  also  either  deny  the  character  in  which  he  is  sued  ;  or  admitting  if,  may 
[  *  627]  plead  that  he  has  nothing  by  descent  or  by  devise^  either  generally  (t),  •or  spe- 
cially, viz.  that  he  has  nothing  but  a  reversion  af\er  an  estate  for  life  or  years, 
or  that  he  has  paid  debts  of  an  equal  or  superior  degree,  to  the  amount  of  the 
assets  descended  or  devised  ;  or  that  he  retains  the  assets  to  satisfy  his  own 
debt,  of  equal  or  superior  degree,  or  debts  of  a  superior  degree  due  to  third  per- 
sons (^)^906).     The  AetV,  if  an  infant^  might  also  have  prayed  that  the  parol 
should  demur,  or  be  stayed  tilt  he  had  become  of  full  nge  (/}  ;   but  that  delay,  so 
injurious  to  creditors,  was  abolished  by  1  W.  4,  c.  47,  s.  10.     It  was  a  good 
plea  by  a  devisee,  that  the  debt  did  not  accrue  in  the  life-time  of  the  devisor  («)• 


IN  CA8B. 


The  general  issue  in  an  action  on  the  case,  is,  *^  that  the  defendant  is  not 
guilty  of  the  premises^  {orf  *  grievances,')  above  laid  to  his  charge^  in  mamut 
and  form  as  the  plaintiff  hath  above  thereof  complained  against  him^  and  of 
this  he  puts  himself  upon  the  country,  Slc."    In  trespass  it  ia  similar,  except 

{a)  1   Saund.  300  lo  386,  ia  notit ;  Com.  bul  see   1   Bar.  &  Aid.  254  ;    and  8  TaunU 

Di^.  Pleader,  2  D.  9  ;   10  East,  313,  315.  129  ;  overruling  1  Saund.  336  b. 

\b)  Post,  vol.  iii.  {g)  4  Tnunt.    135  ;    1  B.  &  Aid.  254;  8 

{e)  Co.  Lit  833  a  TaunL  129 ;  Tidd,  9lh  ed.  979,  980. 
\d)  Co.  Liu  281  a  ;   1  Saund.  333,  note  6.         (Jk)  See  the  proceedings  in  general,  Coini 

(e)  5  Bla.  Rep.   1275.     See  po<(,  when  Dig.  Pleader,  2  E. ;  2  Saund.  7,  and  notes. 

advisable  to  plead  the  general  issue,  or  not.        (t)  /'/. ;  Com.  Dig.  Pleader,  2  E.  3. 
(/)  12  East,  232.     In  such  case  defend-        (k)  Com.  Dig.  Pleader,  2  E.  3. 

ant  should  move  to  withdraw  the  pleas  of        (/)  Id.;  ante,  481. 

the  general  issue,  and  ne  unq%u»  executor ;         (m)  6  Nev.  &  Man.  42. 


(905)  In  dtht  or  oM^umpsit  against  an  executor,  the  plea  of  nfm  est  factum  or  roa  at* 
sumptitf  is  admission  of  a  will  of  which  the  defendtini  is  execuior;  but  it  is  otherwise 
where  the  action  is  for  a  demand  on  which  the  testator  was  not  himself  liable ;  as  tors 
legacy.     Haniz  v.  Sealy,  6  Binn.  405. 

(906)  {  Or  he  may  plead  in  abatement  the  nonjoinder  of  the  heirs  of  a  deceased  heir 
having  lands  by  desceuL    SL  Mary's  Church  v.  Wallace,  5  Ualst.  Rep.  311. } 


I 
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that  the  word  ^^ force"  is  subBtituted  for  '*  toronf^"  in  the  couimencemeDt,  and    in  cais. 
**  irespassea"  for  *'  premise^^  or  *'  grievances," 

It  was  observed  by  Lord  Mansfield  (ti),  that  *'  there  is  an  essential  differ- 
ence  in  pleading  between  actions  of  trespass^  and  actions  on  the  case ;  the 
former  are  actions  stricti  juris^  and  therefore  a  former  recovery,  release,  or 
satisfaction,  cannot  be  given  in  evidence,  but  muft  be  pleaded  ;  but  an  action 
on  tibe  case  is  founded  upon  the  mere  justice  and  conscience  of  the  plaintiff's 
case,  and  in  the  nature  of  a  bill  in  equity,  and  in  effect  is  so  (o) ;  and  there- 
fore a  former  recovery  (p),  release,  or  accord  and  satisfaction  (9),  need  not« 
before  the  late  rules,  be  pleaded,  but  might  have  been  given  in  evidence  (907) ; 
for  whatever  would  in  equity  and  conscience,  according  to  the  existing  cir- 
camatances,  preclude  the  plaintiff  from  recovering,  might,  in  an  action  on  the 
cose,  be  given  in  evidence  by  the  defendant  under  the  general  issue,  because 
the  plaintiff  must  recover  upon  the  justice  and  conscience  of  his  case,  and  on 
that  only."  And  in  an  action  on  the  case,  under  the  plea  of  not  guilty,  *the  [  *528  J 
defendant  might  not  only  put  the  plaintiff  upon  proof  of  the  whole  charge 
contained  in  the  declaration,  or  show  the  before-mentioned  matters  which  ope- 
rated in  dUcharge  of  the  cause  of  action,  but  might  give  in  evidence  any 
Justification  or  excuse  (r).  Thus,  in  an  action  for  a  malicious  indictment,  or 
arrest  in  a  civil  action,  the  defendant  might,  under  the  general  issue,  show  that 
there  was  a  sufficient  or  probable  cause  for  the  proceeding  complained  of  (i )  9 
and  this  had,  before  the  late  rules,  become  usual,  though  more  anciently  a 
special  plea  was  preferred  (/).  So  in  case  for  obstructing  ancient  lights,  a 
custom  of  London  to  build  on  an  ancient  foundation  to  any  height,  might  have 
been  given  in  evidence  by  the  defendant  u) ;  and  though  a  license  must  have 
been  pleaded  in  trespass,  yet  it  was  the  practice  to  admit  it  in  evidence  in  an 
action  on  the  case  (x). 

With  respect  to  actions  for  a  libeU  or  slanderous  words^  we  will  consider,   slanorr^ 
1st,  TVhen   it  was  sufficient  to   plead  the  general  issue ;  2dly,  When  there    Pleas  in 
nkusi  have  been  a  special  plea  of  justification,  and  how  it  should  be  framed.      sJUiDder  in^ 

Ist.  Consistently  with  the  relaxation  which  had  obtained  in  other  actions  on  particolar- 
the  case,  the  defendant  might  upon  the  general  issue  defend  himself,  if  there  y^^^     ' 
had  been  a  release,  or  accord  and  satisfaction  {y).     And  it  was  clear  that  if  rule^ 
he  denied  or  disproved  any  of  the  material  facts  which  essentially  constituted 

(n)  3  Burr.  1353  ;   1  Bla.  Rep.  388,  S  C. ;  5t3,  and  id.  note  (c).     It  should  be  specially 

1    Wils.   45;    2   Saund.    155  a,   n.  4.     No  pleaded,  R 

doubt  the  distinction  stated  by  Lord  Mans-  (9)   1  Stark.  R.  97. 

field  was  for  a  tinrjc  laid  down  and  prevailed,  (r)  3  Burr.  1353  ;   1  Bla.  Rep.  388,  S.  C. ; 

bat  without  any  just  reason.     There  was  1  Stark.  97;   1    Wils.  45;  8  Saund.   155  a, 

.n  assumpsit,  and  debt  on  simple  contract,  note  4  ;  2  Mod.  <76;  3  Id.  166  ;  Com.  Rep* 

'he  same  relaxation  and  departure  from  thp  273  ;   1  Wils.  44,  175;  2  Saund.  155  a. 

^principle  of  pleading;  that   matter   which  (f)  3  Mod.  166;  Cro.  Eliz.  871,  900. 

admiti  the  facts  stated   in  the   d^clamtion,  (/)  1  Rol.  R.  438;  Cro.  Eliz.  871,  90<V 

and  avoid*  it,  frhould  be  specially  pleaded,  But  now  see  2  Bing.  N.  C.  114. 

post,  (u)   1  Com.  Rep.  273;   I   Wils.  45,  175; 


(0)  This  relaxed  description  of  the  action  2  Mod  274.    See  as  to  such  custom,  3  Can 

vpon  the  case  would  not  be  tenable  at  the  &  P.  615. 

present  day.  (x^  8  East,  303  ;  8  Mod.  6,  7. 

ip)  Sed  vidt%  B.  &  A.  068;   see  ante,  \y)  j9nle ;  1  Stark.  Rep.  97. 


(907)  Vide  Jones  v.  ScriTcn,  8  Johns.  Rep.  453. 
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IN  CASB    the  gist  or  cause  of  action,  the  general  issue  would  suffice ;  as  if  he  disputed 

In  actions  *^®  publication  of  the  scandal,  or  that  it  concerned  the  plaintiff,  or  did  not 

for  ftlander  hear  the  meaning  which  was  affixed  to  it  in  the  declaration,  and  which  the 

iar'^^'^^^"  plaintiff  had  bound  himself  to  establish,  so  that  there  was  a  fatal  variance ; 

or,  the  words  not  being  actionable  without  the  aid  of  special  damage,  that  no 

such  injury  had  occurred,  &c.  {z)» 

So  where  the  defence  was,  that  the  libel  or  slander  was  published  or  spoken, 
not  in  the  malicious  sense  imputed  in  the  declaration,  but  in  an  innocent  sense^ 
or  upon  an  occtision  which  warfanted  the  publication,  the  same  might  have 
r  «529  1  been  given  *in  evidence  under  the  general  issue,  because  it  proved  that  the 
defendant  was  not  guilty  of  the  malicious  slander  as  charged  in  the  declara- 
tion ;  as  if  the  words  were  spoken  by  the  defendant  as  counsel,  and  were 
pertinent  to  the  matter  in  question  (a)  (908)  ;  or  were  written  or  spoken  io 
confidence,  and  without  malice,  as  when  a  master  honestly  and  fairly  had  given 
the  character  of  a  servant  to  one  who  asked  his  character  with  a  view  to  hire 
him  (6) (909) ;  or  if  the  words  were  innocently  read,  as  a  story  out  of  histo- 
ry (c)  ;  or  were  spoken  through  concern  (d) ;  or  in  a  sense  not  defamatory  (a) ; 
for  by  so  showing  the  manner  and  occasion  of  speaking  the  words,  the  de- 
fendant proved  that  they  were  not  spoken  with  malice.  But  in  most  of  the 
foregoing  instances,  the  defendant  might  have  pleaded  those  matters  special- 
ly (/),  for  a  defendant  should  never  be  compelled  to  rely  alone  on  the  general 
issue  when  he  confessed  the  words  and  justified  them,  or  confessed  the  words, 
and  by  special  matter  showed  that  they  wore  not  actionable  {g) ;  but  recently, 
before  Reg.  Gen.  Hil.  T.  4  W.  4,  it  had  become  more  usual  to  give  them  in 
evidence  under  the  general  issue  (^). 

So,  under  the  general  issue,  the  defendant  might,  in  an  action  for  a  libel 


(z)  See  poatf  as  to  the  qualities  of  pleas, 
1  Stark.  Slander,  2d  ediu  454,  464,  465. 

(a)  Cro.  Jac.  90  ;  Poph.  96  ;  see  Holti  C. 
I^.  P.  621  ;    i  B.&  Aid,  S33. 

(6)  Bui.  N.  P.  8;  1  T.  R.  llOj  1  B.  & 
P.  523 ;  S  B.  &  C.  684 ;  3  M.  &  R.  101,  S. 
8.  ^liter  if  txpresa  malice,  &c.  in  the  mas- 
ter, id. :  3  B.  &  P.  687. 

(c)  Cro.  Jac.  91. 

Id)  I  Lev.  82. 

(«)  4  Rep.  12  bj  Peake  R.  4  ;  1  Campb. 
48  ;  7  Taunt.  431  ;  4  Price,  46,  S.  C. 

(/)  But  Mr.  Starkie  observes,  *'  that  in 
all  cases  where  the  circumstances  and  occa- 
sion of  ihe  speaking  the  words  or  publishing 


th^  libel  do  not  aHbrd  an  absolute  bar  to  the 
action,  without  regard  to  the  defendant's 
motives  and  intention,  but  merely  throw  it 
on  the  plaintiff  to  prove  malice  ia  /»(,  the 
def'-ndant  cannot  plead  such  occasional  cir* 
cumstances  specially,  but  muat  plead  the 
general  issue.*'  Stark,  on  Sland.  8d  edit. 
457  ;  see  4  B.  &  Aid.  605.  According  to 
this  it  could  not  be  specially  pleaded  that 
the  defendant  uttered  the  words  in  giving  iha 
plaintiff,  his  servant,  a  character,  &c. 
(g)  4  Rep.  14  n.  \ 

(h)  1  Saund.  130,  note  1  and  notes,  5lh 
edit. 


(908)  {  15  Mass.  Rep.  60.  But  it  is  a  libel  in  England,  to  publish  a  correct  speech  of 
counsel  in  a  case,  though  the  facts  of  the  case  and  the  law  as  applicable  to  them,  may  be 
published.  Flint  v.  Pike,  6  Dowl.  &  Ryl.  528.  And  it  is  no  justification  to  an  action  for 
a  libel  in  a  newspaper,  that  the  matter  complained  of  is  a  true,  fair,  just  and  correct  ao 
count  of  proceedings,  which  took  place  at  a  public  police  office  io  the  course  of  a  prdim- 
inary  inquiry,  openly  and  publicly  conducted  before  a  justice,  upon  a  criminal  charge 
against  ihe  plaintiff,  although  published  with  no  scandalous,  defamatory,  unworthy  or 
unlawful  motive,  but  merely  as  public  news.  Duncan  o.  Thwaiies,  5  Dowl.  &  Ryl.  447. 
See,  however,  as  to  the  right  to  publish  a  correct  account  of  judicial  proceedings.  Com- 
monwealth v.  Blanding,  3  Pick.  Rep.  304.  Clark  0.  Binney,  2  Pick.  Rep.  117.  In  an 
action  of  slander,  for  charging  the  plaintiff  with  perjury  in  a  judicial  proceeding;  the 
defendant  on  the  plea  of  not  guilty  (though  not  permitted  to  prove  the  JalHty  of  the  words 
sworn  by  the  plaintiff )  may  prove  what  those  words  were,  in  mitigation  of  damages.  Grant 
r.  Hover,6Munf.  13. } 

(909)  {  3  Pick.  Rep.  315.    Per  Parker,  C.  J. } 


FIBST: BEFORE   THE    RECENT   RULES,  529 

Upon  the  plaintiff  in  his  business  of  a  bookseller,  accusing  him  of  publish! 'i^    ux  cask. 

immoral  works,  adduce  evidence  to  show  that  the  supposed  libel  was  a  fair  t«      7 

'  "^  in  actions 

stricture  upon  the  general  run  of  the  plaintiff's  publication  (t).     And  it  was  for  slander 
not  necessary  to   plead  specially  that  the  defendant  acted  and  spoke  in  his  J"  P"^*^^" 
character  of  a  judge,  or  juror,  or  as  a  party,  or  witness,  in  a  judicial  proceed- 
ing, in  uttering  the  supposed  ulander ;  or  that  the  publication  was  procured  by 
*the  contrivance  of  the  plaintiff  with  a  view  to  an  action  {k) :  and  it  has  been    [  *530  J 
held,  in  an  action  on  a  libel  in  a  hand-bill,  offering  a  reward  for  the  recovery 
of  certain  bills,  and  stating  that  the  plaintiff  was  suspected  of  having  embez- 
zled them,  that  the  defendant  may  show  under  the  general  issue  that  the  hand- 
bill was  published  bona  fide  with  a  view  to  the  protection  of  persons  liable  on 
the  bills,  or  to  the  conviction  of  the  offender  (/). 

It  appears  to  be  a  doubtful  question,  whether  in  an  action  for  a  libel  or  slan- 
der, the  defendant  could  be  admitted  to  prove,  in  mitigation  of  damages^  facts 
'showing  grounds  of  suspicion^  short  of  actual  proof,  of  the  plaintiff's  guilt ; 
or  that  he  was  a  person  of  general  bad  character ;  or  that  there  was  a  general 
rumor  that  he  bad  committed  the  act  with  which  he  was  charged.  There  are 
some  decisions  and  dicta  that  such  evidence  might  be  received  to  reduce  the 
damages,  on  the  ground  that  it  was  material  in  estimating  the  extent  of^  injury 
the  plaintiff  had  received  (m)*  But  that  doctrine,  at  least  as  regarded  the  ad- 
missibility of  evidence  of  the  plaintiff's  general  bud  character  and  repute^ 
was  denied  in  the  case  of  Jones  v,  Stephens,  in  the  Court  of  Exchequer  (n) ; 
which  was  an  action  for  a  libel  on  the  plaintiff  in  his  character  of  attorney, 
and  containing  general  reflections  on  his  professional  conduct  and  respecta- 
bility ;  the  defendant  pleaded  the  general  issue,  and  several  pleas  of  justifica- 
tion, some  of  which  alleged  in  very  general  terms,  that  the  plaintiff  had  con- 
ducted himself  in  an  unprofessional  and  disreputable  manner ;  on  the  trial  the 
defendant  proposed  to  prove  by  witnesses,  in  support  of  the  pleas  of  justifica^ 
tion,  and  in  ^contradiction  of  the  general  averment  in  the  declaration  that  the  [^531 1 
plaintiff  had  carried  on  the  profession  and  business  of  an  attorney  with  great 
credit  and  reputation,  that  the  plaintiff  was  of  general  bad  character  and  re- 
pate  in  his  business  of  an  attorney ;  but  the  evidence  was  rejected  by  the  Chief 
Baron  as  inadmissible :  and  on  motion  afterwards  for  a  new  trial,  the  Court  of 
Exchequer  was  of  opinion,  and  held,  with  many  forcible  observations,  that 
such  evidence  was  not  admissible,  either  in  mitigation  of  damages,  or  in  sup- 
port of  any  of  the  allegations  contained  in  the  pleas  of  justification.  But  in 
a  subsequent  case  it  was  held,  that  if  a  justification  had  been  pleaded,  though 

(ii  1  Campb.  350.  subject  is  well  discussed  in  S  Stark,  on 

(k)  1  Stark.  Slander,  2d  edit.  456,  460 ;  Slander,  2d  ed.  87,  &c.    In  Waithman  v. 

8  New  Rep.  141  ;  5  Esp.  R.  13  ;  3  Campb.  Weaver,  1  Dow.  &  Ry.  N.  P.  R.  10,  (S.  C. 

323.    By  an  M.  P.  1  M.  &  Sei.  273.  in  11  Price,  257,  but  difierenily  stated)  it 

(J)  I  M.  &M.  461,  coram  Tindal,  C.  J.  seeing,  a  distinction  was  taken  between  proof 

Bis  Lordship  said,    **the  defence  h«re  is,  of /acto  showing  siMpicioti,  and  proof  of  ru- 

not  that  the  charge  was  true,  but  that  the  mors,  viz.  that  at  all  events  faett  cannot  bft 

defendant  acted  bonajide  in  making  it."  proved  under  the  general  issue  in  mitigation 

(m)  See  Peake.   Ev.   App.   zcii.  3d   ed.  of  damages.    The  plaintiff  is  not  permitted 

App.   xciv.  4th  ed.  328  ;    2  Campb.  251  ;   1  upon  the  general  issue  to  prove  the  truth  of 

M.  k.  Set.  284,  286,  n.  ;  Holt,  N.  P.  R.  299,  the  libel,  2  Surk.  R.  83  ;    3  Selw.  N.  P. 

907;    Phil.  Ev.  7th  edit.    See  1  M.  kM.  1197. 
47,  eit«d  potl,  S3%    This  was  considored        (n)  1 1  Price,  23i. 
v«Mta  fmuOhf  in  6  Buif«  tS8»  124.    Th# 
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SSI  OF  THE  SEVERAL  PLEAS. 

iM  oABi.    the  evidence  might  fall  short  of  satisfying  the  jury  that  the  strict  legal  offence 
Id  actions  ^^  committed  by  the  plaintiff,  yet  they  may  take  the  facts  into  their  consider- 
for  slander  ation  in  estimating  the  damages  (o).     It  is  matter  of  prudence,  depending  on 
in^par  icu-  ^^  [iBLCis  of  each  case,  whether  or  not  to  plead  a  justification*    If  the  evi- 
dence will  either  establish  the  plaintiOT's  guilt  or  at  least  establish  his  culpable 
conduct,  it  seems  in  general  advisable  to  plead  a  justification  as  generally  as 
may  be  admissible. 

In  Saunders  v»  Mills  ( p\  the  Court  of  Common  Pleas  held  that  the  defend- 
ant, in  mitigation  of  damages,  might  show  that  he  copied  a  libellous  report  of 
an  action  from  another  newspaper  into  his  own,  and  so  was  not  the  inventor 
of  the  slander,  and  consequently  had  less  of  malice  against  the  plaintiff;  but 
that  he  could  not  prove  that  it  had  apppeared  concurrently  in  several  other 
newspapers. 
When  and      ^^^^*   When  the  defendtrnt  must  speciaUy  justify  the  libel  or  sUuuUr^  and 
howtojus-  how  the  plea  should  beframed*     It  is  now  well  settled,  that  in  an  action  for  t 
ciaUyf^     libel  or  slanderous  words  the  defendant  cannot,  under  the  general  Mnie,  give 
in  evidence  &e  truth  of  the  matter,  or  any  part  of  it,  even  in  mitigaium  of 
damages;  but  flmM<  justify  «pe£»a//i/ (910),  stating  the  particular  facts  which 
evince  the  truth  of  the  imputation  {q) :  and  this  rule  holds  whether  the  impu- 
tation upon  the  plaintiff's  character  be  of  a  general  or  specific  nature  (r). 
But  in  an  action  for  words  not  actionable  in  themselves  it  was  held,  that  evi- 
dence of  their  truth  might  be  given  in  evidence  under  the  general  issue  (<)• 
In  framing  a  plea  of  justification  of  the  truth,  care  must  be  taken  to  obsene 
the  following  rules  :  1st.  It  is  necessary,  although  the  libel  contain  a  genersl 
imputation  upon  the  plaintiff's  character,  that  the  plea  should  state  specific 
factsj  showing  in  what  particular  instances,  and  in  what  exact  manner  he  has 
[*6321  misconducted  himself  (<) ;  2dly.  The  matters  *set  up  by  way  of  justificaticm 
should  be  strictly  conformable  with  the  .slander  laid  in  the  declaration,  and 
must  be  proved  as  laid,  at  least  in  substance  (tc) ;  and,  3dly,  If  the  matter  of 
justification  can  be  extended  to  the  whole  of  the  libel  or    slander,  the  plea 
should  not  be  confined  to  part  only,  leaving  the  rest  unjustified  («)• 

It  is  DOW  decided,  that  in  an  action  for  a  libel  it  is  not  a  good  plea  that  the 
libellous  matter  was  communicated  to  the  defendant  by  a  third  person,  whose 
name  the  defendant  disclosed  when  he  published  the  statement(a;}(911).   And 

(o)  Chalmers  v.  Shackle  and  others,  6  4  D.  &  R.  670,  S.  C. :  1  R.  fc  M.  42«. 
Car.  &  P.  475.  (,)  I  M.  «t  M.  1. 

(p)  6  Bing.  813.  {t)  This  rule  is  considaied  and  illustfated 

{q)  See  Stra.  1200;    WiUes,  .20,  84  ;  1  bv  examples  in  considering  ecrfatnCy  as  one 

Saund.   130,  n.   I,  843,  c.  n.  I ;    11   Price,  of  the  qua  lilies  of  a  plea  of  justification. 
S35  ;  Sclw.  N.  P.  Slander,  I V.  Libel,  IL ;        («)  Cro.  Jac.  676,  578 ;    Oro.  Eliz.  6tS ; 

3  C.  &  P.  518 ;  1  Stark.  Slander,  8d  ed.  465.  13  East,  554  ;    8  B.  &  C.  678 ;   4  D.  &  R« 

(r)  Id. ;  WUIes,  24.    But  if  the  plaintiff  230, «.  C. ;  1  Stark.  Slander,  8d  ed.  480t 
prove  other  words  not  stated  in  his  declara-        (v)  See  an  insinnce,  1  Stark.  Slander,  M 

tion,  to  show  malice,  &c  (see  ante,  431)  the  ed.  484 ;  Moantney  v.  Wattoo,  2  B.  &  AdoL 

defendant  may,  under  the  general  issue,  proye  673. 

the  truth  of  tuck  words,  2  Stark.  Rep.  457.        (x)  De  Crespigney  v.  Wellealey,  8  M.  fc 

The  defendant  cannot  be  allowed  to  prove  P.  695  ;    5  Bing.  392 ;    3  Bar.  &  Cres.  84  i 

that  the  plttinttff  libeUed  him,  3  B.  &  C.  1 13  ;  4  D.  &  R.  695,  S.  C. 

(910)  Vide  Sheppard  r.  Merrill,  13  Johns.  Rep.  475. 

(911)  {See  Jackson  v.  Stetson  et  uz.,  15  Mass.  Rep.  48. }     It  has  been  beld  that  such 
^ plea  was  not  admissible  in  an  action  for  a  libel.    Dole  «.  Lyon,  10  Jobm.  Rep.  447, 

where  the  cases  of  Davis  v.  Lewis,  and  Maitland  9«  Goldnfty,  wove  cottideredy  and  tba  ap* 
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it  18  extremety  probable  that  the  same  general  doctrine  would  be  applied  to    'i*  €A8a« 
•ftrf  slanders  (y).     At  all  events,  this  defence,  if  any,  should  be  specially  j^  Tcdons 
pleaded  (z).     And  it  would  be  necessary  to  state  in  the  plea,  in  /mbc  verbtt^  for  slander 
the  rery  words  used  by  the  author  (a) ;  and  to  give  a  cause  of  action  against  j^^P^^f^"- 
the  latter,  by  showing  that  he  spoke  the  words  falsely  and  maliciously  ;  and 
also  to  allege  that  the  defendant  believed  what  he  heard,  and  repeated  the  words 
on  a  justifiable  occasion  (6). 

It  appears  to  be  doubtful  whether,  if  the  defendant  rely  upon  the  defence 
that  the  publication  was  no  more  than  a  true  and  correct  report  or  account  of 
a  judicial  proceeding  (912),  he  must  plead  the  matter  specially  («)•  That  he 
may  plead  this  matter  cannot  be  doubted,  and  it  is  usual  and  better  to  adopt 
that  course.  It  has  been  decided  that  in  an  action  for  a  libel,  purporting  to 
be  a  report  of  a  coroner's  inquest,  evidence  of  the  correctness  of  the  report  is 
admissible  under  the  general  issue  in  mitigation  of  damages  (d) ;  but  that  no 
evidence  of  the  truth  or  falsehood  of  the  facts  stated  at  the  inquest  is  admissi- 
ble on  either  side  (e). 

Where  in  an  action  for  a  libel,  which  purported  to  be  a  report  of  a  trial,  the 
defendant  pleaded  that  the  supposed  *ltbel  was  tn  substance  a  true  account  [  *533  ] 
and  report  of  the  trial,  it  was  held,  upon  demurrer,  that  the  plea  was  bad  ;  for 
it  should  have  shown  the  facts^  so  that  it  might  appear  on  the  record  whether 
the  report  were  true  in  substance,  and  should  not  have  stated  the  mere  infer- 
ence or  conclusion  which  (he  defendant  drew  from  that  which  transpired  at  the 
trial  (/).  Upon  the  same  ground  the  following  case  was  decided : — A 
libel  purported  to  be  a  speech  of  counsel  at  the  trial  of  the  plaintiff  on  a  crim- 
inal charge  ;  and  it  stated,  after  setting  out  the  speech,  that  a  witness  was 
called  who  proved  all  that  had  been  stated  by  counsel,  and  that  the  defendant 
was  immediately  afler  that  acquitted  upon  a  defect  in  proving  some  matter  of 
form.  The  plea  stated  that  in  fact  such  speech  was  made,  and  that  the  wit- 
ness called  proved  all  that  had  been  so  staled;  but  it  did  not  set  out  the  evidence^ 
or  justify  the  truth  of  the  charges  made  in  the  counsel's  speech :  and  the 
Cooft  held  that  the  plea  was  therefore  insufficient  {g).    Where  part  of  a  pnb- 


Jy)  Set  id,;  10  B.  &  C  263. 
z)  See  7  T.  R.  17 ;    2  East,  426  ;    6  Id, 
I ;  Holt,  li.  P.  R  533  ;  1  Stark.  Slander, 
9d  ed.  473. 

(a)  8  East,  426. 

{h)  M'Pherson  v.  Daniels,  10  B.  k  C. 
S63 ;  and  see  farther  3  Bar.  &  Ores.  24  ;  4 
D.  fc  R.  695,  S.  C. ;  as  to  requisites  of  such 

A  plea* 

(c)  1  B.  &  P.  525 ;    1  Stark.  Slander,  2d 

ed.  468  to  473 ;  see  ante,  528. 

(^  See  ante,  530.    As  to  its  being  no 

dtfenee  that  the  publication  was  a  correct 

report  of  a  prelimvMry  inquiry,  see  1  B.  & 


Aid.  379  ;  3  B.  &  C.  556 ;  5  D.  &  R.  447, 
S.  C. 

(0  2  C.  &  P.  576  ;  1  M.  &  M.  46 ;  S. 
C.  cor.  Tenterden,  C.  J.  His  Lordship  is 
reported  in  1  M.  &  M.  Reports,  to  have 
said,  that  proof  of  the  correctness  of  the 
report  being  short  of  a  justification,  was, 
upon  the  general  principle,  admissible,  as 
goTcrning  the  damages ;  but  that  he  should 
express  no  opinion  -whether,  if  pleaded, 
there  would  have  been  a  defence.  See  antCf 
530,  note  (m). 

(/)  4  B.  &  C.  473  ;  6  D.  &  R.  528,  S.  C. 

(g)  4  B.  &  C.  605 ;  and  see  2  B.  &  Adol. 
673. 


plieatioD  of  the  rule  to  written  slander  was  denied,  and  Kent,  C.  J.,  observes,  that  it  may 
well  be  questioned  whether  even  this  rule  as  to  slanderous  words  ought  not  to  depend  upon 
tlie  qu»  mnimo  with  which  the  words,  with  the  name  of  the  author,  are  repeated.  In  the 
CSM  of  The  Earl  of  Leicester  ».  Walter,  2  Campb.  251,  which  was  an  action  for  a  libel, 
Sir  James  Man^eld,  C.  J^  allowed  general  suspicion  and  report  to  be  given  in  evidence 
under  the  general  issue.  {  See  also  Kennedy  v.  Gregory,  Morris  v.  Duane,  1  Binn.  85, 
90.  Coleman  v.  Soolhwkk,  9  Johns,  Rep.  45.  } 
(919)   {  See  ante,  page  969. } 


093  OF  THE    SETSRjUL   PUEAS» 

m  eAsa.    lication  consists  of  a  report  of  judicial  proceedings,  and  the  rest  of  oommeDl, 

In  actions  ^^^^^  ^®  separation  and  discrimination  of  each' part  necessary  for  the  purpose 

for  slnnder  of  defence,  the  defendant  ought  to  take  upon  himself  the  burthen  of  making 

m  pariicu-  j^^  -^^  order  that   the  Court  may  see  what  part  he  means  to  justify ;  and  the 

plea  will  be  defective  if  it  do  not  specifically  point  out  the  exact  parts  which 

it  is  intended  to  justify  as  being  a  correct  report  {h). 

To  a  declaration  for  a  libel,  described  as  contnined  in  the  report  in  a  news- 
paper of  a  magisterial  inquiry,  a  plea  that  the  several  matters  and  things  in  the 
supposed  libels  contained  were  true,  is  bad  ;  because  it  is  uncertain  whether 
it  means  that  the  report  in  the  newspaper  was  a  true  report  of  the  proceedings, 
or  that  the  facts  mentioned  in  it  were  true  ;  and  if  the  latter  were  the  meaning, 
then  the  plea  is  much  too  general  (t).  And  a  plea  alleging  that  the  supposed 
libel  is  justifiable,  because  it  is  a  true  report  of  a  trial,  &c.  is  defective,  if,  in 
setting  out,  as  is  necessary,  the  evidence,  &c.  which  was  given,  it  appear 
therefrom  that  the  account  or  report  is  not  warranted  by  such  evidence,  or 
[  *534  1  *that  the  libel  contains  unjustifiable  comments  and  observations  by  the  writer  (!;)« 
It  is,  however,  in  general  sufBcient  that  the  report  of  the  former  proceedings 
was  in  substance  correct  and  faithful ;  and  although  the  plea  should  show  the 
foots  and  detail  the  evidence,  &c.  it  need  not  contain  every  word  uttered  at 
the  trial  (/). 

Consistently  with  the  elementary  principle  of  pleading,  that  pleas  of  justifi- 
cation, or  in  avoidance,  must  confess  the  fact  to  which  they  are  applied,  it  is 
essential  that  a  special  plea  justifying  the  publication  of  slanderous  matter 
should  admit  the  libel  or  words  complained  of;  and  the  plea  will  be  bad  if  it 
show  a  publication  of  words  substantially  different  from  those  laid  in  the  dec* 
laration  (m). 

It  is  also  a  rule  applicable  as  well  to  pleas  justifying  slander  as  other  spe- 
cial pleas,  that  they  should  not  be  extended  to  the  justification  of  more  than 
the  matter  to  which  in  the  commencement  of  his  plea  the  defendant  professes 
to  plead.  This  rule  will  be  considered  fully  hereafter.  We  may,  however, 
here  mention,  as  an  example  to  the  rule,  that  if  the  libel  be  that  the  plaintifi*, 
a  proctor,  had  been  **  thrice  suspended  for  misconduct,"  a  plea  to  the  whole 
declaration,  showing  only  one  suspension,  is  ill  on  demurrer  (n).  As,  how- 
ever, such  libellous  matter  is  divisible,  a  plea  as  to  one  suspension,  justifying 
the  libel  pro  tanto^  is  sustainable  (o). 

Care  should  therefore  be  taken  to  confine  the  plea  in  the  introductory  part 
to  the  exact  portions  of  the  libel  or  slander  which  can  be,  and  aflerwards  are, 
justified.  In  enumerating  such  portions  it  is  not  unusual  to  repeat  and  set  out 
the  matter  in  hac  verba  ;  (viz.  *^as  to  the  following  parts  of  the  said  suppos- 

(A)  7  East,  492.  S.  C.  ;    3  B.  &  Aid.  702  ;    7  Moore,  200, 

(I)  3  B.  &  C.  656 ;  5  D.  &  R.  447,  S.  C.  S.  C.  in  error ;  6  Bing.  213. 
It  has  also  been  decided  that  the  publication        {I)  See  per  Littledale,  J.,  4  B.  &  C.  483; 

of  pro^epdings  before  a  magibfrate  cannot  6  D.  &.  R.  533,  S.  C. ;  and  see  1  Bing.  403, 

be  justiiifd  on  the  ground  of  its  be'ng  a  as  nn  authority  for  the  position,  that  it  it 

correct  report  of  such  proceedines,  where  sufficient  that  the  substance  of  the  libel  be 

the  matter  brnuohf   before   him   is   not  so  justified  and  proved, 
brought  in  his  judicial  character  or  in  dis-        (m)  See   10  B.  &  C.  263  ;  Cro.  Elix.  839, 

eharge  of  his  magisterial  functions,  3  Bar,  153 ;    Jonea,  307 ;    I   Saund.  244  e,  ooU* 

it  Ores.  24 ;  4  D.  &  R.  695,  S.  C.  And  per  Tindal,  C.  J.,  6  Bine.  593. 
(k)  See  8  B.  «t  C.  566 ;    5  D.  &  R.  447,        (n)  6  Bin;.  266. 

(o)  6  Bing.  567. 
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ed  libel,  to  wit,  &c*  the  said  defendant  sajrs,  &c.") ;  but  a  general  reference  to    iw  cam. 
rach  parts  of  the  slander  as  are  justified  may  be  sufficient,  if  the  Court  can  ]„  actions 
see  with  certainty  what  parts  are  referred  to.     Thus,  if  the  reference  be  **  to  for  slander 
so  much  of  the  said  supposed  libel  as  imputes  to  the  plaintilT  perjury,"  &c«  D^rf"^^^* 
{m  the  case  may  be,)  **  the  defendant  saith,"  &c« ;  that  would  be  sufficient, 
without  repeating  all  these  ^parts  again,   which  would  tend  to  prolixity  of  [  *535  1 
pleading,  and  ought  to  be  avoided  (p).     And  where  the  libel  was  that  the 
plaintiff,  a  proctor,  had  been  **  suspended  ikree  times  for  extortion,  once  by 
Lord  S.  and  twice  by  Sir  J.  N."  and  the  plea  was,  as  to  so  much  of  the  l%el 
OS  imputed  that  the  plaintiff  had  been  "once  suspended,"  showing  a  suspen* 
sion  by  Sir  J.  N.,  it  was  held  that  the  plea  sufficiently  designated  the  matter 
to  which  it  was  meant  to  be  applied  {q)» 

The  plea  of  justification  need  not  expressly  deny  the  innuendoes  and  epi- 
thets contained  in  the  declaration ;  for  if  the  fact  be  justified,  the  motive,  in- 
tention, and  manner  are  immaterial  (r). 

The  reasons  which  render  it  expedient  or  injudicious  in  certain  cases  to 
justify  specially  in  an  action  for  slander  or  a  libel,  will  be  pointed  out  upon 
a  future  occasion* 

It  was  always  necessary  to  plead  the  statute  of  limitations  specially  («). 

By  the  statute  8  &  9  W,  3  (/),  no  retaking  on  fresh  pftrsuit  shall  be  given  Plea  of  re* 
in  evidence  on  the  trial  of  any  issue  in   any  action  of  escape  against  the  mar-  ^'^*^'*  ^ 
aiial,  &c.  unless  the  same  shall  be  specially  pleaded,  nor  shall  any  special  tioninoaae 
plea  be  received  or  allowed,  unless  oath  be  first  made  in  writing  by  the  defend-  ^^  *"  ^^ 
ant,  and  filed  in  the  proper  office,  that  the  prisoner,  for  whose  escape  such 
action  is  brought,  did  escape  without  his  consent,  privity  or  knowledge  («)• 
The  plea  of  recaption  must  show  that  the  party  was  retaken  before  the  action 
for  the  escape  was  brought  (r).     A  plea  that  the  prisoner  escaped  without  the 
gaoler's  default,  and  returned  before  action  brought,  should  allege  a  detention, 
and  that  it  continued  to  the  time  of  action,  or  that  it  has  been  terminated  by 
legal  means  {y). 

In  general,  when  the  defence  consists  of  matters  of  law^  though  the  de-  When 
fendant  was  at  liberty  to  give  the  matter  in  evidence  under  the  general  issue,  might  have 
he  might  always  plead  it  specially  (z) ;  and  this  was  frequently  advisable  when  gr^i^y 
there  was  no  fact  disputed,  but  only  a  point  of  law  which  might  be  decided  ^  cas«* 
upon  ^demurrer,  or  on  a  writ  of  error ;  or  where  the  plaintiflT,  by  his  replica-  r  «536  1 
tion,  would  be  compelled  to  admit  one  or  more  material  facts  in  the  plea,  and 
would  not  be  at  liberty  to  reply  de  injuria^  and  consequently  the  defendant's 
proof  rendered  less  difficult  (a).     Thus,  in  trover  for  a  dog  the  defendant 

(  f)  See  per  Le  Blanc,  J.,  7  East,  607 ;  («)  Stra.  873  ;  Selw.  N.  P.  Debt,  IX.  6th 

and  Tindel,  C.  J.,  a  Bing^.  593.    See,  how*  ed.  630.    Form  of  plea,  j>o«<,  toI.  lit. 

ever,  ante^  533,  634.  (y)  1 1  East,  406. 

(q)  6  Biog.  687.  (s)  «  Mod.  874.  276 ;  3  Mod.  166  ;  Com. 

(r)  Burr.  807;    1  Stark.  Slander,  9d  ed.  Rep.  373;    1   Wils.  44,   175  ;    Doe.  Plac. 

476.  203  ;  Cro.  Eiiz.  871,  900  ;  and  see  in  cea* 

(•)  9  Saond.  63  a.  era!  4  Bar.  &  Cres.  652,  653. 

ft)  8  li  9  WilL  3,  c.  27,  s.  6.  (a)  2  Mod.  277 ;  1  Stra.  5 ;  ]  B.  &  P.80 ; 

[«)  2  T.  R.  126;  3  Saik.  150.  Cro.  Eliz.  639;  I   East,  917;  1  P.  Wnuu 

258,  259 ;  see  farther  as  to  this,  post. 
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nf  cASB.    might  pldad  that  E.  F.  was  seised  in  fee  and  lord  of  a  certaiii  manor,  tod  that 

In  aetioPt  ^  ^3^  warrant  appointed  the  defendant  gamekeeper«  and  that  such  warrant  was 

for  tiander  duly  entered  with  the  clerk  of  the  peace,  and  that  a  certain  person  not  quali- 

iarr*^"*^"'  fied  hy  kw  to  kill  game  was  using  the  dog  for  the  destruction  of  game,  where* 

fore  the  defendant  took  him,  &c.  ;  to  which  plea  the  plaintiff  could  not  refly 

de  injuria^  generally,  because  that  would  put  in  issue  the  seisin  in  fee  and  the 

warrant  (6).     So,  in  case  for  an  injury  to  a  right  of  common,  the  defendaat 

may  plead  as  a  justification,  a  right  of  coiAmon  by  grant  to  himself,  or  that  be 

acted  as  servant  to  the  owner  of  the  soil  seised  in  fee,  and  thereby  materially 

lessen  the  evidence  which  he  would  otherwise  have  to  adduce  on  the  trial  (<;)• 

The  statute  of  limitations  is  not  guilty  within  two  years  in  an  action  forverM 

slander  (iciionabU  in  itself  (d) ;  or  within  »ix  years  in  any  other  action  on  the 

case  («)(918),  as  for  criminal  conversation,  or  debauching  a  daughter,  &c. 

and  the  statute  must  in  this  action  be  specially  pleaded  (/)• 


IV  TROTia. 


In  TROVER,  the  general  issue  is  not  guilty ;  and  it  is  not  usual  in  this  ac- 
tion to  plead  any  other  plea  (914),  except  the  statute  of  limitations,  and  a  re- 
lease (g).  The  bankruptcy  of  the  plaintiffs  when  it  was  a  defence,  might 
have  been  given  in* evidence  under  the  general  issue  (&)•  The  defendant, 
however,  was  at  Uheriy  to  plead  specially  any  thing  which  admitted  the  pro- 
r  *537  1  P^^T  ^^  ^^  plaintiff,  and  the  conversion,  but  justified  the  ^latter  (t).  We 
shall  presently  see  how  extensively  the  Reg.  Gen.  Hil.  T.  4  W.  4,  has  re* 
quired  a  special  plea  in  trover  (j).  The  statute  of  limitations  must  be  spe- 
ciaUy  pleaded  (k) ;  and  it  seems  to  be  judicious  to  plead  specially  a  former 
recovery  or  verdict  in  a  prior  action  (/)• 


AT0WRIK8,      The  plea  in  denial  in  replevin  is  non  cepit  modo  et  forma,  by  which  the 

^^  "*     defendant  put  in  issue,  not  only  the  taking,  but  also  the  taking  in  the  place 

mentioned  in  the  declaration  (m%     But  the  defendant  could  not  have  a  return 

of  the  cattle  under  that  plea,  and  therefore  if  he  want  such  a  return,  he  should 

plead  that  he  took  the  cattle  in  some  other  place,  describing  it,  and  traverse 

(6)  1  WiU.  315  ;  Cro.  Eliz.  539 ;  1  B.  &    The  case  in  2  Ld.  Raym.  886,  is  erroneous 
P.  80  ;  1  East,  317.  as  to  this  point. 

(c)  3  Mod.  374,   377 ;  Cro.  Eliz.  539 ;        O)  Post, 

Willes,  619,  630  ;  1  Stra.  5.  (k)  wfnfe,  535 ;    1  Lutw.  99.    Form  of 

(d)  I  Sid.  95 ;  Sir  W.  Jones,  196.  the  plea,  8  R  &  C.  385.  The  sUtute  runs 
(i)  81  Jac.  I,  c  16,  8.  3.  from  the  time  of  the  conversion,  though  the 
(/)  I  Lutw.  99  ;  3  Saund.  63,  n.  6.  plaintiff  was  ignorant  thereof,  until  within 
(g-)  In  3  Campb.  658,  it  is  said  to  ha^e  six  years,  5  Bar.  &  Ores.  149. 

been  considered  necessary  to  plead  a  release        (<)  See  mile,  513,  n.  (e) ;  1  Show.  146. 
specially  in  trover.    Bed  qumre,  (m)  1  Stra.  507 ;    3  Mod.  199 ;  1  Saund. 

(*)  7  T.  R.  301 ;  see  anie,  38.  347,  note  1 ;    Ollb.^Repl.  4th  ed.  (1883); 

(i)  JhU$,  635 ;   4  Mod.  434 ;   I  Stra.  6 ;  S  Wils.  355. 
Com.  Dig.  Pleader,  E.  14 ;  Cro.  Eliz.  539. 

(918)    {  See  as  to  New  York,  8  Rev.  Sut.  p.  395,  396,  s.  18,  19.    Sea  as  to  Pennsyl- 
vania, the  Act  of  37th  March,  1713,  sect.  1,  3.    1  Sm.  Laws,  77. } 
(914)  Tide  Kennedy  a.  Strong,  10  Johns.  Rep.  391. 
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t)i0  place  laid  io  the  declaration ;  and,  in  order  to  have  returot  ahoold  avow  or  m 
make  cognizaoce  (915),  stating  the  cauae  for  which  he  distrained  («) ;  but  if 
the  defendant  ever  had  the  cattle  in  the  place  stated  in  the  declaration!  in  lead- 
ing them  to  the  pound,  though  he  took  them  elsewhere,  he  should  avow  accord* 
ingly  (o)«  Where  the  distress  is  for  poors'  rates,  the  defendant  may  plead  not 
guilty,  and  give  the  cause  of  taking  in  evidence  ( p) ;  and  a  general  plea  i» 
given  by  statute  where  a  distress  is  taken  for  sewers'  rates  {q);  and  the 
Bankrupt  Act  gives  the  general  issue  to  a  defendant  sued  for  any  thing  done  in 
pursuance  thereof  (r).  But  the  defendant  must  avow  or  make  cognizance 
with  more  particularity  under  a  distress  for  rent  («)(916},  rent-charge(<),  or 
damage  feasant  («)•  And  though  the  statute  (x)  gives  a  general  avowry  in 
cases  of  distresses  for  rent-service,  &c.  (3f)(917),  it  is  still  advisable  in  some 
cases  to  set  out  the  title  specially,  in  order  that  a  traverse  of  a  particular  part 
of  it  may  be  taken,  and  that  the  parties  may  proceed  to  trial  upon  some  par* 
ticular  point  in  issue  {z) ;  and  this  statute  does  *not  extend  to  avowries  for  [  ^6ZS  3 
heriot  custom,  or  for  a  rent-charge  (a).  And  an  avowry  for  cognizance  for 
rent  in  arrear  must  correctly  describe  the  terms  of  the  tenancy  (6),  though  un* 
der  an  avowry  for  two  years'  rent,  the  party  will  succeed  though  it  appear  dnt 
rent  was  due  for  one  year  only  (c).  Although  in  general  it  is  sufficient  to  nl* 
lege  a  mere  possessory  title  against  a  wrong-doer,  yet  in  replevin  there  is  aa 
exception  ;  and  it  is  not  sufficient  to  plead  merely  that  the  defendant  was  j»o«« 
»es$ed  of  a  close,  and  because  the  cattle  trespassed,  &c:,  he  took  them  dam- 
age feasant  But  it  may  be  alleged  generally  that  the  close  was  the  dose,  soilt 
and  freehold  (Jiberum  ienementum)  of  the  defendant  (d). 

(fi)  1  Saund.  347,  note  1.  and  a  justification  in  replevin,  see  Marriot 

(o)  Pott,  vol.  iii.  V.  Shaw,  Com.  Rep.  274 ;   Vio.  Ab.  Dis- 

(j>)  43  Eliz.  c.  d,  8.  10.    See  Co.  Lit*  claimer,  503. 

S83  a.  (x)  2  Saund.  284  d. 

(q)  23  Hen.  8,  c.  5,  s.  19.  (a)  2  Wile.  28 ;  2  Saund.   168  a,  b ;  1  B, 

(r)  6  Geo.  4,  c.  16,  s.  44.  &  P.  213. 

(s)  II  Qeo.  2,  c.  19,  s.  22 ;   2  Saund.  284  (b)  4  Taunt.  320.    See  as  to  varianca^ 

d,  n.  4  ;  i  Saund.  347,  note  6.  &c  anttj  334. 

(t)   1  B.  &  P.  213  ;  1  New  Rep.  56.  (e)  6  East,  434 ;  6  T.  R.  248 ;  3  B.  &  P. 

(«)  2  B.  &  P.  358  ;    2  Saund.  284  d  ;  I  348. 

Saund.  347.  (<0  Post,  yoI.  iii. ;    1  Saund.  346  e,  note 

(x)  1 1  Oea  S,  c.  19,  s.  22.  2  ;  2  Id,  285,  note  3 ;  Stephen,  2d  ed.  358, 

(y)  As  to  distinction  between  an  avowry  359, 

(915)  The  plea  of  property  in  a  stranger,  which  may  be  pleaded  either  in  abatement  or 
in  bar,  entitles  the  party  to  a  return  without  an  avowry.  Harrison  v.  M'Intosh,  1  Johns. 
Rep.  380,  384.  Bemus  «.  Beekman,  3  Wend.  R.  667.  M'Farland  v.  Barker,  1  Mass.  R. 
152. 

(916)  Vide  Shepherd  v.  Boyce,  2  Johns.  Rep.  446.  {  In  Pennsylyania,  by  the  10th 
■ecu  of  the  Act  of  21st  March,  1772,  it  is  provided,  *'  That  it  shall  and  may  be  lawful  for 
sdl  defendants  in  replevin,  to  avow  and  make  conusance  generally,  that  the  plaintiff  in  rtf- 
plevin  or  other  tenant  of  the  lands  and  tenements  whereon  such  distress  was  made,  en« 
joyed  the  same  under  a  grant,  or  demise,  at  such  a  certain  rent  or  service,  during  the  time 
therein  the  rent  or  service  distrained  for  incurred,  which  rent  or  service  was  then  and 
still  remains  due,  without  furilier  setting  forth  the  grant,  tenure,  demise,  or  title  of  such 
lamHord,  or  landlords,  lessor,  or  lessors,"  6  c.     1  Sm.  Laws,  370.  } 

(917)  This  statute  hi<f  not  been  adopted  in  the  state  of  New  York.  Harrison  v.  M'In- 
tosh, I  Johns.  Rep.  384.  The  14ih  and  ISth  sections  of  this  statute  are  in  force  in  Penn- 
sylvania, 3  Binn.  626,  Roberts'  Dig.  236.  {  But  the  above  stated  provision  of  the  Penn* 
■ylvania  act  has  been  adopted  in  the  Revised  Statutes,  toU  ii.  5|^,  s.  41. } 
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iw  la  TRESPASS,  whether  to  the  p9r9onf  per$<mal  or  rud  properN^  die  defend- 

The  gen-  *^^  ^^°*  under  the  general  issue  of  not  guilty,  give  in  evidence  matter  which 
eral  rule,  directly  controverts  the  fact  of  his  having  committed  the  acts  complained  of  (e), 
as  in  trespass  for  driving  the  shafl  of  a  gig  into  the  plaintiff's  horse,  if  in  fact 
^  plaintiflT  drove  his  horse  against  such  shaft,  and  thereby  himself  occasion- 
ed the  injury,  or  if  the  injury  were  accidental,  such  matter  may  be  properly 
proved  under  not  guilty  (/),  and  in  trespass  for  assault  and  battery  with  a 
tearing  of  clothes,  a  plea  of  not  guilty  of  the  assault  modo  ei  forma  was  held 
to  operate  as  a  denial  of  the  battery  and  laceravii  as  well  as  the  assault  (j^), 
and  no  person  is  bound  to  justify  who  is  not  prima  facie  a  trespasser  (&)(9I8). 
The  plea  of  not  guilty  therefore  is  proper  in  trespass  to  persons  if  the  defend- 
ant committed  no  assault,  battery,  or  imprisonment ;  and  in  trespass  to  person- 
tU  property,  if  the  defendant  were  not  guilty  of  the  taking,  &c.  (t)  In  tres- 
pass  to  real  property,  this  plea  formerly  not  only  put  in  issue  the  fact  of  the 
trespass,  but  also  the  possessory  title  or  right  of  the  plaintiff:  because  the  dec- 
laration, as  before  shown  (A;),  states  the  plaintiff's  title  to  the  close,  by  the 
allegation  that  it  was  the  close  **of  the  plaintiff;"  a  matter  which  is  plainly 
denied  by  the  general  issue  not  guilty  **  of  the  said  trespasses,  &c"  (I)  It 
followed  that  before  the  recent  rules  any  title  (919),  whether  freehold  or  pos- 
sessory, in  the  defendant,  or  a  person  undar  whom  he  claimed,  might  be  giveo 
in  evidence  under  '*  not  guilty,"  (920)  if  such  title  showed  that  the  right  of 
possession,  which  was  necessary  in  order  to  support  trespass,  was  not  in  the 
[  *689  1  plftiutifi*,  but  in  the  defendant,  or  ^the  party  under  whom  he  justified  (m).  Bat 
where  the  act  would  at  common  law  prima  facie  appear  to  be  a  trespass,  and 
the  yac^s  stated  in  the  declaration  could  not  be  denied,  any  matter  of  justifica- 
tion or  excuse,  or  done  by  virtue  of  a  warrant  or  authority,  must  in  general  be 
specially  pleaded  (n)(921).  And  therefore  even  where  the  defendant  did  the 
act  at  the  request  of  the  plaintiff  (o) ;  or  where  the  injury  was  occasioned  hy 
the  plaintiff's  own  default  (p)\  those  matters  of  defence  must  always  have 
been  specially  pleaded.  If  a  plea  of  justification  consisted  of  two  facts,  each 
of  which  would,  when  separately  pleaded,  amount  to  a  good  defence,  it  would, 
unless  in  the  case  of  pleas  of  prescription,  sufiiciently  support  the  justificatioD, 
if  one  of  those  facts  be  found  by  the  jury  {q).  Where  the  committing  the 
trespasses  complained  of  could  not  be  disputed,  but  could  be  justified,  it  was 
firequently  advisable  to  plead  such  justification  alone,  without  ^the  plea  of  the 

<e)  3  Bing.  136  ;    10  Moore,  503,  S.  C;         (m)  ^nlf,  538,  noteCQ;  al£l«r  astotea- 

Pearcy  v.  Waller,  6  Car.  &  P.  SS2,  and  see  ancy  in  common  with  piamtiff,  Oow,  801* 
'  in  general  3  Saund.  159,  note  10.  (n)  S  Campb.  378,  379,  500;   Co.  Lit 

</)  S  Car.  &  P.  833.  28S  b,  283  a ;   Dougl.  61 1  ;  3  Rol.  Ab.  688 ; 

{g)  3  Bing.  135  ;  10  Moore,  503,  S.  C.  18  Mod.   ISO  ;    I  Saund.  398,  n.  I ;  Com. 

(A)  Cowp.  478.  Dig.   Pleader,  E.   15,  16,   17;    Suphen,  8d 

(i)  Id,  edit.  377. 

(Jk)  wfliil«,413,  414.  {o\  8  Campb.  378,  379. 

(I)  8T.  R.  403;   7  T.  R.  354 ;    Willes,        (p)  3  Campb.  500. 
883 ;  1  Bing.  158.  (q)  I  TaunL  146 ;  Jenk.  4,  CentlM. 

(918)  Rawson  v.  Morse,  4  Pick.  Rep.  137.  ^ 

(919)  Vide  Hyatt  v.  Wood,  4  Johns.  Rep.  153.  1  Phillips*  £y.  139.  Monomoiv. 
Rogers,  1  Mass.  Rep.  160. 

(930)  Bui  not  property  in  a  stranger  hy  whose  order  the  defendant  entered*  Philpot  ^ 
Holmes,  Peake's  Cas.  67. 

(981)  Eawson  e.  Morse,  WaUrs  v.  Silley,  4  Pick.  Rep.  187,  145.  Vide  BntUrworth  t, 
SofMTi  13  Johm.  Rep.  443.    Gelston  and  Sehenek  v.  Hoyt,  13  Johns.  Rep.  579. 
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Miera]  inaet  for  by  that  means  the  defendant's  counsel  might  on  the  trial    **  rmts. 

have  the  general  reply  (r)(922).     Where  the  defence  was  that  the  defendant       1 

obtained  a  yerdict  in  a  former  suit  upon  the  same  cause  of  action,  the  plea  To  per* 
ahoald  be  special  by  way  of  estoppel  (•)•  "^^ 

la  traspaas  to  persons^  son  aaaauli  demesne  (i) ;  moderate  correction  (923)  Intrespaff 
of  a  senrant,  &c.  («) ;  moUiter  manta  impostUt  (924)  to  preserve  the  peace,  ^tr^'^*^'^ 
or  a  justification  in  defence  of  the  possession  of  real  or  personal  proper* 
^y  (v) ;  or  by  authority  of  law  without  process,  as  a  private  individual  (x) ;  or 
imder  civil  process  either  mesne  or  final  (jf),  of  superior  (ir),  or  inferior,  or 
foreign  courts,  roust  always  have  been  pleaded  specially  (a)(926)«  A  plea 
of  justification  is  to  enumerate  and  cover  the  whole,  or  the  plaintifi*  without  a 
special  replication  or  new  assignment  will  be  entitled  to  a  verdict  for  the  tres- 
passes proved  and  not  pleaded  to  (6).  For  whoever  assaults  or  imprisons 
another  (except  in  some  cases  under  particular  statutes  hereafter  noticed)  (c), 
Qiust  justify  himself  by  showing  specially  to  the  Court  that  the  act  was  law- 
ful (926).  And  a  plea  justifying  an  arrest  of  the  plaintifi*  upon  the  Aground  r  #540  1 
that  a  felony  had  been  committed,  and  that  there  was  reasonable  ground  to 
•aspect  and  accuse  the  plaintifi*,  must  distinctly  state  the  specific  reasons  for 
suspecting  the  plaintifi" (d).  These  are  positive  rules  of  law,  in  order  to  pre- 
vent surprise  on  the  plaintifi*  at  the  trial,  by  the  defendant  then  assigning 
▼arious  reasons  and  causes  of  imprisoning  the  plaintifi*,  of  which  he  had  no 
Dottce,  and  which  consequently  he  could  not  be  prepared  to  meet  at  the  trial 
on  the  plea  of  not  guilty,  on  fair  and  equal  terms  with  respect  to  the  evidence 
and  proof  of  facts  (e).  But  if  a  person  touched  another  in  conversation  or 
in  joke,  so  that  no  actionable  assault  or  battery  was  committed,  then  no 
special  plea  was  necessary  (/).  MoUiur  manus  imposuii  was  a  justification 
oif  a  batteiy  as  well  as  an  assault  (g)(927). 

(r)  3  Compb.  3«6.  (a)  8  East,  8«0»  274 ;  Cowp.  18. 

(s)  S  a  a  Aid.  663  ;  M*Clel.  &  Y.  509.  {b)  Bush  «.  Parker,  1  Bing.  N.  C.  78. 

(0  8  T.  R.  899  ;  1  Saund.  77,  896,  n.  1.  (e)  Post, 

(«)  8  B.  &  P.  884.  (d)  ^nte,  871. 

(9)  8T.  R.  78,  899 ;  3  Wils.  71.  (e)  Co.  Lit.   888  b,  383  a;  3  Wils.  370, 

(x)  6  T.  R.  568.     A  constable,  &c.  may  371. 

plead  the  general  issue,  jnwI.  (/)  Rep.  temp.  Hardw.  301  ;  1  Selw.  33. 

fy)  3  Wils.  370  ;•  1  Saund.  898,  note  1.  (g)  Com.  Dig.   Pleader,  3  M.  16.    Per 
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Id,        '  Best,  C.  J.,  4  Bing.  806. 


<983)  {  See  Davis  v.  Mason,  4  Pick.  Rep.  156.  Weidman  v.  Kohr,  13  Serg.  &  Rawle, 
17.  J 

<M3)  Hannah  v.  Edes,  15  Mass.  Rep.  347.  But  in  an  action  of  assault  and  battery,  the 
improper  conduet  of  the  plaintiff  in  the  business  of  the  defendant,  before  the  time  of  the 
alleged  assault,  are  not  adnussible  in  evidence  for  the  purpose  of  mitigating  damages- 
Matthews  v.  Terry,  15  Conn.  R.  455.  Whenever  in  answer  to  the  defendant's  plea  of 
M«  ««#««/<,  he  relics  upon  new  matter,  he  should  not  reply  generally  dt  injwrin^  bat  should 
slate  sueh  new  matter  specially.    Brown  v.  Bennett,  5  Cowen,  181. 

(984)  I  MoUUur  numus  impo9uit  may  justify  a  mere  OMsault^  but  it  is  no  answer  to  a 
charge  of  beating,  bruising,  wounding,  and  ill  treating  the  plaintiff.  Gates  v.  Lounsbury, 
to  Jobna.  Rep.  487. } 

(985^  Vide  Butierworth  v,  Soper,  13  Johns.  Rep.  443. 

(986)  When)  the  ground  on  which  it  is  attempted  to  make  the  defendant  liable  is,  his 
having  on  delivering  nrotftss  to  an  officer,  directed  him  to  arrest  and  imprison  the  plaintiff, 
ka  nay  show  under  toe  general  issue  that  the  arrest  and  imprisonment  were  not  a  eonae- 
qoaacA  of  nis  instructions  to  the  officer,  but  in  pursue  nee  of  a  competent  and  paramount 
mxnbority :  for  if  the  arrest  and  imprisonment  were  the  effect  of  any  other  cause  than  tha 
iflBtmetiona  be  gave  the  officer,  be  was  emphatically^  not  guilty,  and  ft  was  not  a  case  for 
ioKiieatioiL    Herriek  •.  Manly,  1  Caines>  Rea»  858. 

(•87)  Bae  Gates  ••  Lonnebury,  80  Johns.  jUp.  48f. 

ToL.  I.  M 
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*Ib  trespass  to  per$onai  property,  a  seizure  •«  an  heriot  service  (4),  or  for 
poor  rates  (t),  might  before  the  recent  rules  be  given  in  evidence  under  the 
To  per*      general  issue ;  but  in  general,  matters  which  admit  the  plaintiff's  property  as 
well  as  the  seizure,  &c.  must  always  have  been  pleaded  {k) ;  as  a  justiScatien 
In  trespass  ^of  <^utting  ropes  or  killing  dogs  (/),  or  taking  guns,  &c.  (M),or  even  the 
to  person-    licence  of  the  plaintiif  to  do  the  act  complained  of  (n),  or  that  it  was  occa* 
siooed  by  his  own  negligence  (o).     A  distress  for  renit  when  made  on  the  de- 
mised premises,  might  by  express  enactment  be  given  in  evidence  under  the 
general  issue  (p),  but  if  made  off  the  demised  premises,  as  on  a  conmoo,  or 
under  a  fraudulent  removal,  the  defence  must  be  specially  pleaded  (9).    A  dis- 
tress or  seizure  for  tolls  (r),  stallage  at  a  fair,  &c.  (s),  under  a  by-law  (f),  or 
for  damage  feasant  by  the  occupier  (11),  or  a  commoner  (v),  or  other  natter 
of  justification,  with  or  without  process,  must  also  be  pleaded  speetdU 
ly(x)(928}. 

In  trespass  to  real  property,  we  have  seen  that  the  defendant  might  uader 
the  general  issue  dispute  the  plaintiff's  possessory  right,  by  showing  that  the 
title  and  possessory  right  are  vested  in  himself,  or  in  another  under  when  be 
claims,  or  whose  authority  be  had<2^).  Although  the  plaintiff  prove  mere 
possession,  that  will  suffice,  if  the  defendant  cannot  show  a  superior  right  is 
himself  or  another  under  whom  he  can  justify  {z). 

There  are  some  instances  in  which,  although  it  was  not  heretofore  essential, 
yet  it  might  be  judicious  to  plead  specially  the  defendant's  fi</e,  or  the  title  of 
^e  party  under  whom  he  had  auihortiy  to  commit  the  acts  complained  of> 

If  the  closes  were  not  described  by  their  abuttals  or  names  in  the  declara* 
tion,  and  the  defi'ndant  was  doubtful  as  to  the  exact  extent  of  the  property 
claimed  by  the  plaintiff,  and  has  any  close  in  the  parish  mentioned  in  the  dec- 
laration, ho  might,  before  the  recent  rules,  expressly  requiring  the  name  or 
abuttals  or  other  particular  description  to  be  stated,  compel  the  plaintiff  to  aew 
assign^  designating  and  describing  specifically  what  property  he  claimed,  by 
pleading  Hberum  tenetnenlum.  The  reason  of  this  doctrine,  and  the  rules  with 
regard  to  new  assignments,  will  be  explained  under  the  head  of  RepUcaiimu* 

The  plea  of  liberum  UneitutUum  (929)  states  a  general  freehold  tUle^  withoot 


(k)  Cro.  Eliz.  32 ;  2  Saund.  168  a,  b. 

(<)  43Eliz.  c.  2,  8    19. 

{k}  Cum.  Dig.  Pletider,  3  M.  25 ;  though 
connected  wiili  a  posses&ory  claim  to  ittncl, 
fost,  542. 

(/)  I  SnHnd.  84;  2  Lutw.  1494;  Com. 
Diir.  Pleader,  3  M.  33;  t  Taunt  670;  2 
Campb.  51 1. 

(m>  Com  Dig.  Pleader,  3  M.  25,  &c. 

(n)  2  Campb.  378,  379. 

(0)  2  Campb.  500. 

(p)   II  Oeo.  2,  c.  19,  8  21. 

(q)   1  Esp.  R.  2i>7  ;  4  Campb.  136. 

(r)  Ld.  Raym.  384;  3  Burr.  1402  ;  Lutw. 


1519  ;  8  Went.  124  ;  Carib.  357. 

(*)  3  Lnv.  224,  227. 

(0  IT.  R.  118;  4  Mod.  377. 

in)   I  Siiund.  221  ;  2  7d.  294. 

(v)  2  VVils.  51  ;  Yclv  104  ;  3  Wils.  IW, 
291  ;   I  8aund.  34(t ;  8  Bast,  394. 

(x)  2  Caiupb.  3:8,  379,  hOO. 

(y)  ^nte,  538. 

(x)  ^nte,  20*,  203.  The  defendant  will 
prcT.iil  if  be  can  8how  a  superior  title  snd 
ri^ht  of  possession,  although  hefirciblfhrokt 
into  the  house,  and  took  p4>ss^8stof»  bv  actual 
force,  and  evicted  ihe  plain  ifC  tee  7  Moor^ 
574  ;   1  Bing.  158,  S.  C. 


(928)  An  officer  of  the  revenue,  seizing  goods  as  forfeited,  and  causing  then  to  I* 
libelled  and  tried,  has  but  two  pleas  in  justification  at  the  suit  of  the  owner,  acondesHM" 
tion,  or  an  acquittal  with  certificate  of  probable  cause.  QelsCon  and  SeKendtv.  Hojfti  IS 
Johns.  Rep.  579,  661.     Vide  10  Conn.  R.  322. 

(929)  Where  the  plaintiff  alleged  seTerai; trespasses  ia  several  closes,  at  diffeieat  tioM^ 
and  the  defendant  pleaded  that  the  several  obsss  were  ens  and  the  saaie  efesoi  aad  that  iC 
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dBfiatag  the  exact  qotility  or  natare  of  such  title.     It  states  that  the  locus  in    in  trci- 
quo  was  and  is  the  clo9e^  sM^  and  freehold  of  the  defendant,  &c.     Undor  that     ^J^ 
plea  any  estate  ijf  freehold^  as  in  fee,  in  tail,  or  for  life,  but  not  a  freehold  in  To  realty. 
resaainder  or  reverstyi,  might  be  given  in  evidence,  and  the  plea  was  peculiar, 
and  formed  an  exception  to  the  general  rule,  that  a  party  must  show  r  precise 
title  («)•     This  general  plea  was  rarely  of  any  other  utility  than  to  compel  a 
new  osf^giMiiefi^,  describing  the  closes  where  they  had  not  been   particularly 
described  in  the  declaration  (430).     It  might,  however,  be  usefully  adopted  in 
all  cases  where  the  freehold  was  laid  to  be  in  a  third  person,  and  the  defendant 
justified  as  the  servant  of  the  third  party  ;  as  the  plaintiff  in  his   replication 
could  deny  oi<e  only  of  the  two  facts  pleaded,  viz.  the  freehold  title  pleaded, 
or  the  authority  or  command  from  the  alleged  freeholder  to  the  defendant,  and 
ooold  not  by  his  replication  put  ^both  those  matters  in  issue ;  and  that  which  [  *642  ] 
is  not  denied  is  admitted  on  the  record.     Liberwn  tenementum  was  a  good  plea 
to  trespass  in  a  several  or  free  fishery,  the  owner  of  the  soil  being  prima  facie 
evner  of  the  fishery  (b)* 

2dly.  If  the  defendant  be  anxious  to  compel  the  plaintiff  to  state  his  title 
apuialhf  upon  the  record,  or  admit  some  part  of  the  title  of  the  defendant,  or 
tbe  party  under  whom  he  justifies,  he  may  also  with  propriety  plead  Hberwn 
Uuewtenium^  or  adopt  a  still  more  special  plea  of  title.  Thus,  if  the  defend* 
sot  be  in  reality  the  freeholder,  so  that  the  plaintiff  cannot  with  safety  deny  the 
plea,  he  is  driven  to  admit  its  truth,  and  to  deduce  a  title  from  the  defendant, 
UB  that  he  demised  the  close  to  the  plaintiff,  &c. 

In  observing  upon  the  qualiHes  of  pleas,  we  shall  hereafter  see  that  a  spe- 
cial plea  in  trespass  which  claims  for  the  defendant  a  possessory  right,  and  yet 
does  not  give  the  plaintiff  express  color^  is  bad ;  because  it  amounts  to  the 
general  issue,  and  violates  the  principle  that  a  plea  roust  deny^  or  must  confess 
avoid  the  matter  alleged  in  the  declaration.  A  plea  of  liberwn  /ettemen- 
10  free  from  this  objection  because  it  gives  apparent  color ;  as  it  is  not  ab- 
solutely and  manifestly  inconsistent  therewith,  that  the  plaintiff  had  some  infe- 
rior leasehold  or  minor  title,  in  respect  whereof  he  might  have  had  a  posses- 
mory  right  or  title«  or  at  least  possession.  But  a  special  plea  disclosing  a  pos" 
sessory  title  in  the  defendant,  as  a  leaseholder  or  termor^  is  openly  at  variance 
wilbf  and  directly  contradicts,  the  very  gist  of  the  plaintiff's  action  of  trespass* 
In  such  case,  therefore,  an  express  color^  that  is,  a  plausible  or  apparent  but 
fictitious  titloi  must  be  given  to  the  plaintiff,  according  to  the  rules  which  will 
hereafter  be  explained.  The  object  is  to  compel  the  plaintiff  to  state  speeifi* 
cidty  his  title,  or  deny  that  alleged  in  the  special  plea,  an  object  which  is  rare- 
ly to  be  attained  /t6erttiii  tenementunit  the  replication  to  which  may  simply  tra- 
Torse  the  general  allegation.  In  framing  the  special  plea  of  title,  care  must 
be  taken  to  attend  to  the  following  general  rules,  which  are  ably  pointed  out 

(a)  Stephen,  Sd  edit,  370;   I  Saund.  317     R.  SOI. 
d^D.  6u    As  to  tenancy  in  common,  Go**.        (b)  18  Edw.  4  ;  4  Co.  Lit.  127  a,  notes. 

was  bis  freehold,  it  was  held  bad,  and  that  the  defendant  should  have  justified  as  to  all  the 
eioMa,  or  haTC  denied  the  trespasses  as  to  all  the  closes,  except  onCi  and  justified  as  to 
that.    Nevins  v.  Keeler,  6  Johns.  Refi.  63. 

(MO)   I  The  plea  admits  the  possession  in  the  plaintiff,  and  the  trespass  charged  in  the 
plaiattlPs  pleading.    Camth  e.  Allen,  9  M*Cord's  Rep.  820. } 
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m  TBBt-   by  Mr.  Serjeant  Stephen,  with  regard  to  the  atateroent  of  a  derivaUre  tide:— 

let*  The  derivation  or  commencement  of  an  estate  in  fit  tmpU  seed  not  be 

To  realty,  shown,  as  this  wuuld  tend  to  useless  prolixity.     It  suffices  in  general  to  d^ 
duce  the  title  from  the  last  absolute  owner  in  fee  simple,  from  or  throogh  whom 
(  *M3  ]   the  defendant  ^claims,  although  the  fee  was  only  conditionalv  or  determinable 
on  a  certain  event  (c).     2dly.  In  the  case  ofptariieular  atMea,  being  interests 
or  titles  less  than  a  seisin  in  fee  simple,  and  in  the  case  of  copyholds,  their 
commencement  must  be  shown ;  that  is,  the  derivation  of  the  title  from  tbe 
last  seisin  in  fee  must  be  alleged  (d).     3dly.  A  party  claiming  by  inhmiUMe^ 
or  descent,  must  specially  show  how  and  in  what  character  he  is  heir(e)» 
4thly.  If  the  party  claim  by  conveyance,  each  dintinct  conveyance,  and  the  oa* 
ture  thereof,  must  be  specially  set  forth  (/ ).     The  different  forms  of  pleadiDg 
title  and  conveyances  are  fully  stated  in  the  second  volume.     5thty.  It  is  a 
rule  that  the  conveyance  should  be  pleaded  according  to  its  legal  import  and 
effect,  rather  than  its  form  of  words  (^).     6thly*  Where  the  nature  of  the 
conveyance  is  such,  that  it  would  at  common  law  be  valid  without  deed  or 
writing,  there  no  deed  or  writing  need  be  alleged  in  the  pleading,  though  such 
document  exist,  and  a  statute  render  it  necessary,  as  in  the  case  of  a  confey- 
ance  with  livery  of  seisin,  &c. ;  but  where  the  nature  of  the  conveyance  re* 
quires  at  common  law  a  deed  or  other  writing,  such  instrument  must  be  alleg- 
ed, as  in  the  case  of  a  grant  of  any  thing  which  lies  in  grant,  and  cannot  be 
granted  without  deed  (A).     And  if  a  transfer  of  property  be  inoperative,  ex- 
cept by  statute,  and  the  act  require  writings  as  in  the  case  of  a  devise  of landtf 
the  pleading  must  show  that  the  will  was  in  writing  (t). 

Although  in  general  /«6ertifii  ieuementum  may  be  given  in  evidence  under 
the  general  issue,  yet  if  the  defendant,  in  taking  possession  of  his  close,  ke* 
has  necessarily  injured  or  destroyed  or  removed  goods,  ifu  properig  of  tAs 
plaintiff,  it  is  proper  to  plead  liberum  tenemenivMj  justifying  such  acts  as  to 
the  personalty,  and  the  general  issue  is  not  sufficient*  As  if  the  defendant 
justify  cutting  the  plaintiff's  posts  and  rails,  put  on  his,  the  defendant's,  land, 
and  the  defendant  do  not  claim  such  posts  and  'rails  {k){Ml}.  But  if  die 
r  «544 1  plaintiff  has  ^affixed  any  thing  to  the  defendant's  freehold,  so  that  it  becomes 

part  thereof,  as  a  wall,  &c.,  then  the  general  issue  will  suffice,  and  it  is  noC        i 
necessary  specially  to  justify  the  destruction  of  such  fixture,  as  it  became  the 
defendant's  property  by  being  annexed  to  bis  freehold  (/)• 

An  excuse  of  the  trespass,  as  on  account  of  a  defect  of  fences  which  die 
plaintiff  was  bound  to  repair  (m),  or  a  license  from  the  plaintiff  (a) ;  and  a 

(e)  Stephen ,  Sd  edit.  361  :  Co.  Lit.  303  276  a,  n.  8  ;  ante,  954.     A   Imm  for  yeais 

b;  Cro.  Car.  571  ;  Doci.  Pi.  2S7.  is,  howeTer,  always  pleaded  by  deed, 

id)  Stephen,  8d   edit.    362,    363  ;    onfe,  (t)  1  Saund.  976  a,  n.  S  ;  anit,  SM,  t57. 

^79,  380  ;   i  Saund.  186  d,  n.  1.     There  is  (k)  8  East,  394;  ante,  641. 

an  exception  where  the  title  is  only  induce-  (/)  8  T.  R.  403 ;  7  Sast,  329, 

ment,  antty  413,  414.  (m)  Co.  Lit.  283 ;  8  Saund.  885. 

(<)  Stephen,  2d  edit.  365  ;  ante,  408.  (n)  jfnif,  54V  ;    8  Cainpb.  S79 ;  8  T.  R. 

(/)  Id.  1 68 ;  7  Taunt.  1 56 ;   Hob.  1 75 ;  Oilb.  C  P. 

(g)  Stephen,  2d  edit  365  ;   1  Saund.  235  63 ;   Vin.  Ab.  License;  Com.  Dig.  Fleadsr, 

b,  note  9.    See  ante,  334  to  1)36.  3  M.  35  ;  but  see  21  Hen.  7,  28,  pi.  5. 

(h)  Stephen,  2d  fdit.  366,  367;    I  Saund. 

(931)  The  title  to  the  soil  does  uoi  come  in  question  upon  a  declaration,  odIj  for  eattiiif 
down  and  carrying  away  trees  on  the  plaiottn's  ground.  Weidliom  v.  Kobr,  13  Sefi^  i> 
Pnwla,  17. 
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j^MJieaiion  vnder  a  rent-eharge,  or  in  respect  of  aiij  eoiement  or  incorporeal   i"  Tast- 

right  (o),  as  common  of  fishery  (p),  or  of  pasture  (q)^  or  of  turbary  (r),  and  a       1 

right  of  way^  either  public  (s)  or  private  (t),  and  whether  by  grant  («),  will  {x)t  To  realty. 
prescription  (y),  custom,  or  necessity  (x),  must  be  pleaded  specially  (933)* 
The  forms  and  explanatory  notes  will  be  found  in  the  third  volume. 

In  justifying  a  trespass  to  land  under  a  righi  of  way^  &c.«  it  was  not  suffi* 
cient  for  the  defendant  to  plead  that  he  was  lawfully  poeteued  of  another 
dose,  and  by  reason  of  such  possession  was  entitled  to  a  right  of  way  over 
^biB  plaintiff's  land  ;  but  he  roust  set  forth  some  special  title  to  his  close  and 
rigfat  of  way,  as  for  exam(de«  that  of  seisin  in  fee  of  the  close,  and  a  prescrip- 
tion in  a  que  estate  (a)  to  the  right  of  way,  &c.  (6).  We  shall  presently  see 
in  the  next  division,  stating  the  present  rules  of  pleading,  the  effect  of  the  re- 
cent statute,  relieving  parties  from  the  necessity  of  pleading  a  right  of  toAjf  or 
of  cowunon^  &c«  in  a  que  estate,  and  authorizing  a  more  general  mode  of  stat- 
ing the  right. 

In  pleading  a  right  of  common  by  prescription,  the  defendant  must  also 
have  shown  a  seisin  in  fee  of  the  land  in  respect  of  which  he  claims,  and  pre- 
scribed in  the  que  estate  for  the  right.  Where  a  defendant  justified  under  a  * 
right  of  common  of  pasture,  by  showing  a  demise  fVom  a  freeholder  for  *life  [  *545 1 
of  the  land  in  respect  of  which  he  claimed,  and  averred  that  he,  the  defendant, 
nnd  all  those  whose  estate  he  then  had,  and  his  landlord,  from  time,  &c.  had 
common  of  pasture  in  respect  of  the  demised  premises ;  it  was  held  upon  de- 
murrer that  the  plea  was  bad  (c). 

An  entry  by  authority  of  law  without  process ;  as  that  the  locus  in  qito 
was  an  inn  (d) ;  or  that  the  defendant  entered  to  demand  payment  of 'his 
debt  (e)  (938) ;  or  to  prevent  murder  (/)  ;  or  to  abate  a  nuisance  to  a  water- 
oourse  {g)  ;  or  by  virtue  of  process  {h)^  criminal  or  civil,  of  a  superior  (t)  or 
inferior  Court  (k) ;  under  mesne  process,  as  a  latitat,  &c.  (/),  or  under  final 
process,  as  nfi.fa,  (934),  elegit^  &c. ;  must  be  specially  pleaded. 

In  all  actions  of  trespass,  whether  to  the  person,  personal  or  real  property, 
matters  in  discharge  or  in  confession  and  avoidanes  of  the  action,  must  be 

(o)  Ptr  Lord  Loughborough,  1  Hen.  BU.  Saund.  346.  n.  2  ;  4  T.  R.  718,  719.    As  to 

S5S  ;  a  Saund.  402,  note  t  ;  Co.  Lit.  283 ;  a  deetaraiUn  for  obelructing   common,  lie. 

S  Wils.  i73;  Com.  Dig.  Pleader,  E,  15.  cnte,  415.     As  to  variances  in  stating  pr«- 

(  p)  Com.  Di|;.  Piscary.  scM'ptions,  ante,  386. 

iq)  1  Saund.  25,  340  ;  2  Id,  2.  (6)  1  Saund.  346,  n.  2 ;  Strpb.  2d  ed.  359, 

(r)  S  T.  R.  748.  As  to  a  rig|itof  way  of  necessiiy,  see  Peake's 

<•}  1   Hen.  Bla.  332 ;  8  T.  R.   606;  2  Addenda,  or  toI.  ii.  I5<. 

Sannd.  158  c,  notes  4>and  6.  (c)  3  Younf(  and  Jeiv.  93, 

(C)  JiL  (4)  Com.  Dig.  Pleader,  3  M.  35. 

(tf)  %  Mod.  274  ;  3  East.  294.  (e)  Id, ;  Cro.  Eiiz.  876. 

(x)  1  &  It  P.  371 ;    1  Saund.  323,  n.  6;  </)  2  B.  &  P.  260. 

Jd,  151  e.  (g)  Raikcs  v.  Townsend,  t  Smith's  Rep. 

(y)   1  East,  350, 177,  381  ;   I  Rlt  P.  371  ;  9. 

1  Saund.  322,  n.  6.  (k)  1  Saund.  298,  n.  K 

(s)  1  Saund.  323 ;    8  T.  R.  ^ ;  Lutw.  (Q  3  B.  &  P.  223. 

1487.  (k)  7  T.  R.  C65;  Lutw.  914. 

(a)  At  to  tbi^  sea  2  Bla.  Com.  264 ;  1  (Q  3  B.  &  P.  223. 

(93')  Matter  of  excase  or  justification  at  common  law  mu^t  be  pleaded,  and  cannot 
ha  feceived  in  avidence  under  the  general  issue.  Root «.  Chandler,  10  Wend.  R.  ill,  1 IS. 
Deraick  v.  Chapman,  1 1  Johns.  Rep.  132.  The  reason  of  the  rale  ia  to  preTcot  aurpriaa* 
7  CoweOy  35. 

933)    \  Van  Buskirk  a.  Irrtng,  7  Cow.  Rep.  35.  } 

(9  ;4)    I  Carson  «.  Wilson,  6  Halst.  Rep.  43.  | 
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iir  TRBt*  specially  pleaded  (m) ;  as  aceord  and  satiafaction  (fi)«  arbitraineDU  rekaae  (a), 

PA!)«.      fQrmer  recovery  (p),  or  to  an  action  for  an  assault^  a  magUtrate's  certificale 

To  realty,  of  acquittal  of  the  assa^ilt(9)i  or  tender  of  sufficient  amends  (r).    So  the 

statute  of  limitations,  which  in  trespass  to  persons  is,  that  the  defendant  was 

not  guilty  wi  hin  four  years,  and  in  trespass  to  personal  or  real  property  within 

six  years  («)  (935),  must  be  specially  pleaded. 

^.       .  In  an  action  against  justice*  of  the  peace^  mayors^  cot^tabUs^  and  other 

reneral      peace  officers^  or  antf  others  acting  in  their  aid  and  aaaistance^  or  by  their  com- 
^?  *^    mand  (I),  for  any  thing  done  by  them  by  virtue  or  by  reason  of  their  offices ; 
by  ttatttte,  or  against  persons  for  any  thing  done  in  pursuance  of  the  bankrupt  act  (a) ; 
as  in  ae-     ^q  general  issue  may  be  pleaded,  and  the  special  matter  given  in  evidence. 
«f  osimI       -^od  if  the  lord  chancellor  be  sued  for  committing  a  person  to  prison  he  may 
jmiietM,      plead  the  general  issue  (x).     There  is  a  similar  provision  *in  the  highway  (jf), 
1  c.  19.    '  turnpike  (ir),  militia,  and  assessed  tax  acts,  building  act,  and  in  various  other 
[  *M6  J  statutes,  in  protection  of  persons  acting,  in  the  execufioo  of  their  office,  or 
others  in  aid  of  them  (a) (936).     In  these  cases,  as  well  before  as  since  the 
pleading  rule  Hil.  T.  4  W.  4,  the  plea  of  not  guilty  suffices,  and  all  the  spe- 
cial matters  may  be  given  in  issue  under  that  plea  (6).     It  is  also  a  general 
rule  at  common  law,  that  matters  in  mitigation  of  damages,  &c.  which 
cannot  be  specially  pleaded,  may  be  given  in  evidence  under  the  general  is- 
sue (c). 


»  BJBCT-       In  Ejectment*  a  defendant  when  be  appears  is  compelled  to  enter  into  the 

^*^^'     consent  rule  and  to  plead  the  general  iisue ;  consequently  in  that  action  no 

special  plea  can  be  adopted  (937).     We  have  seen,  however,  that  the  Courts 

(m)  3  Burr.  1353;   I   Bla.    Rep.  388;   1  Bank.  Law,  4l0;    see  pleaa,  poti,  vol.  iii.; 

W  lU.  45 ;  mile,  538,  539.  S  M.  &  8el.  133. 

(a)  3  Burr.  1353 ;  4  TaunU  459.  («)  Dioas  a.  Lord  Brougham,  6  Car.  k  ?• 

io)  3  Burr.  1353.  849, 26& 

(|)>  Id  ;  see  ante,  513,  nite(c).    Former  (y)  13  Geo.  3,  c  78,  a.  83;  sea  16  East, 

recovery  against    co-trespasser,  anttf   101.  915. 

Form  of  plea,  3  C.  k  P.  489,  note  (a).  (s)  3  Geo.  4,  c.  186,  a.  147. 

(f )  Uardirig  v.  King,  6  Oar.  it  P.  4S7.  {m)  See  particularly  the  statutes  43  Elis> 

[r)  81  Jae.  1,  c  16 ;  Com.  Dig.  Pleader,  3  c  8,  s.  19 ;  7  Jae.  1,  c  5  ;  II  Geo.  8,  e.  19» 

M.  36 ;  Vin.  Ab.  Trespass,  S.  a,  548 ;  3  s.  81  ;  8i  Geo.  .3,  c  70,  s.  34  ;  84  Geo.  3, 

Lev.  37.  sess.  8,  c.  47,  s.  35,  39  ;  88  Geo.  3,  c.  37,  s. 

(s)  81  Jac  1,  c.  58 ;  6  Bast,  390.  83 ;  48  Geo.  8,  c.  85,  s.  6 ;  and  the  43  Geo. 

(1)  81  Jac  1,0.    1^  s.  5 ;  Co.  Lit.  883 ;  3,  c.  99,  s.  70;  under  larceny  acts,  &e.  7  & 

Vaugh.  Ill;  see   3  Campb.   857  ;  Holt,  C.  8  Geo.  4,  c.  4,  a.  155 ;  c  89,  a.  75 ;  c.  30,  •> 

N.  P.  478.     As  to  when  individual  acting  in  41  ;  9  Geo.  4,  c.  4,  s.  155. 

aid  most  plend  specially,  see  3  Campb.  ^67  ;  (6)  Weiis  9.  Ody,  8  Crom.  M.  &  Ro*- 

Holt,  C.  N.  P.  478;  4  launu  34  ;  ante,  303.  188.     But  observe  the  suggestion  of  Alder- 

(m)  6  Geo.  4,  c.  16,  s.  44  ;  but  it  is  more  son,  B. 

usual  to  plead  this  latter  defence,  1  Moniag.  (c)  Co.  Lit.  883  a ;  8  B.  It  P.  885. 

■  .111!     — ^-»—  ■  I  »^«— ■■ 

(935)  {  As  to  Pennsylvaoia,  see  Act  of  87th  March,  1713,  1  Sm.  Laws,  76;  and  to 
I^ew  York,  8  Rtv.  Stat.  895,  896,  s.  18,  19.  { 

(936)  The  party  at  whose  instance  proceM,  either  civil  or  criminal,  issued,  if  he  voiaii- 
tftfily  assisted  iho  officer  to  executing  it,  may  protect  himself  under  the  general  issue.  Na* 
than  V.  Cohen,  3  Campb.  337.  But  if  he  merely  delivered  it  to  the  officer  and  dfreeisd 
him  to  arrest  the  plaintiff,  he  muat  plead  the  special  maiur  as  in  other  casae.  Heniest* 
Manly,  I  Caines'  Rep.  858. 

(937)  I  In  PennsylvanU,  by  the  Act  of  13ih  April,  1807,  (4  Sm.  Laws,  476,)  "l"« 
plea  in  Ejectment  shall  be,  **  not  guilty,'*  | 
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k«¥e  itt  some  eases  on  speekl  applieation  pemittod  ihe  defendant  to  plead  to   n  viieT- 
Hk  jnrudictioD  (d ).  .    ""*• 


The  various  instances  in  which  the  general   issue  was  sufficient,  and  in  ^g^n  „  „ 
which  a  special  plea  was  necessary  before  the  late  rules,  have  been  pointed  adtisablb 
out,  and  may  be  collected  from  our  observations  on  the  pleas  peculiar  to  each  J,™*^^ 
form  of  action.     The  important  rule  that  a  plea  in  bar  must  either  deny,  or  or  on lt# 
must  confess  and   avoid   the    plaintiff's  allegation,  and  the  consequent  doc-  '''**■"" 
trine  that  a  plea  in   confession  and   avoidance   must  give   express  or  implied  sui. 
color,  and  that  a  special  plea  which  amounts  to  the  general  issue  is  bad,  will 
be  considered  hereai\er  (e).     We  may  collect,  that  in  general  it  was  always 
essential  to  plead  specially,  1st,  Mhere  new  matter  was  brought  forward  by 
way  of  defence,  and  the  defendant  admitted  all  the  plaintiff's  allegations,  but 
denied  or  avoided  their  operation  ;  subject  however  to  the  extensive  innovar 
tions  upon  that  rule  in  more  modern  times  in   assumpnl^  debt  on  simple  con- 
tract, and  in  case ;  2dly,  whenever  the  defence  arises  after  the  commence- 
ment of  the  action  (/)• 

There  are,  it  will  be  remembered,  many  instances  in  which  there  was,  be- 
fore the  Reg.  Gen.  Hil.  T.  4  W.  4,|  Xhe^oplion  of  pleading  the  matter 
specially,  or  ^setting  it  up  as  a  defence  under  the  general  issue,  it  being  mat-  f  *547 1 
ter  which  confes»sed  and  avoided  the  cause  of  action,  or  gave  the  plaintiff  im- 
plied color  {g)»  The  pleas  of  infancy  in  assumpsit,  and  liberum  ienementuw 
in  trespass,  were  of  this  kind.  In  cases  of  this  nature  it  was  of\en  expedient 
to  plead  specially,  in  order  either  to  compel  the  plaintiff  in  his  replication  to 
addoit  some  0f  the  facts  stated  in  the  plea,  and  thereby  to  narrow  the  defend- 
ant's evidence,  or  to  compel  the  plaintiff  to  disclose  his  title  or  answer  to  the 
deCence,  and  thereby  narrow  the  ground  on  which  he  might  rest  his  case  on 
the  trial.  Thus,  in  his  replication  to  the  plea  of  infancy*  the  plaintiff  must 
admit  or  deny  the  infancy  ;  if  he  admit  it,  he  must  obviate  its  effect  by  show- 
ing that  the  debt  arose  for  necessaries  supplied,  or  must  allege  a  ratification 
after  the  defendant  attained  his  full  age.  Under  the  general  issue  all  or  any 
of  these  answers  to  the  defence  might  be  be  set  up.  So  liberum  hnemenium 
would  often  compel  the  plaintiff  to  new  assign,  giving  an  exact  description  of 
the  locMM  in  quo^  &c. ;  or  would  oblige  him  to  show  his  specific  title,  as  a  dp- 
mise  from  the  defendant,  &c.,  and  thereby  admit  that  the  defendant  was  the 
freeholder.  And  sometimes  a  special  plea  was  proper  in  order  to  raise 
a  question  of  law  on  the  face  of  the  pleadings,  and  thus  obtain  the  opinion 
of  the  Court  upon  demurrer,  without  the  iaterventioa  of  a  jury.  It  would 
be  beyond  the  limits  of  this  treatise  to  attempt  to  enumerate  all  the  various 
iDstances  in  which  it  might  be  advisable  or  not  to  plead  specuJly. 

In  some  cases,  where  a  justification  was  to  be  pleaded,  it  was  advisable  When  ad- 
not  also  to  plead  the  general  issue.    Thusln  trespass  quare  claumm  fregitt  Ij^  ^nlv 

a  justifi- 
(i)  Air,  sal,  477.  (r>  8m  «iile,  SIfi,  jmi;  4B.liC.M7;  ealioD. 

{•)P0fl.  lM.liP.SS6. 

t  See  Ameriean  Editor's  Prafaaeb 
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wmBv  vo  if  the  plaintiff '•  puMMsioo  could  ool  be  dif^puted,  and  the  debadaat  nlied 
SPKCI4LLT*  ^?^^  ^  ^S^^  ^  w^yt  ^^  v<^  better  DOt  to  plead  the  general  issue,  becanaeif 
onlj  the  right  of  way  were  pleaded  and  traversed  then  the  defendant's  coun- 
sel had  a  right  to  begin  at  the  trial*  and  thereby,  in  case  the  plaintiff  should 
examine  any  witness  in  chief,  the  defendant's  counsel  would  have  the  advan- 
tage of  the  reply  {h).  And  this  course  was  sometimes  advisedly  adopted  io 
actions  for  a  libel,  where  the  publication  of  the  libel  as  described  in  the  dec- 
laration was  to  be  admitted  (t).  And  in  actions  against  executors  and  ad- 
ministrators,' upon  causes  of  action  which  accrued  against  the  deceased,  it 
was  oflen  impolitic  in  reference  to  costs  to  plead  the  general  issue,  and  ibere- 
[«  548 1  by  drive  *the  plaintiff  to  trial  to  prove  the  debt,  in  cases  in  which  there  was 
no  reasonable  ground  to  dispute  it  {k). 

When  ad.  On  the  other  hand,  in  an  action  for  assault  and  battery,  it  was  not  advisable 
to  plead  ^  ^  plead  specially,  justifying  the  battery,  if  there  were  the  least  doubt  of  esltb- 
■peciallj.  liabing  the  justification,  for  where  a  battery  is  not  admitted  by  the  plea  the 
judge  must  certify  to  give  the  plaintiff  his  full  costs,  if  he  obtain  a  verdict  for 
damages  less  than  40s. ;  but  where  the  defendant  by  his  plea  admits  a  batteiji 
and  it  is  found  against  him,  no  certificate  is  necessary  (/).  So,  in  trespass 
quare  clauiwn  fregii^  if  the  defendant  plead  a  licence  or  other  justificatioa 
X  (which  does  not  make  title  to  the  land,)  to  the  whole  of  the  trespasses,  and  it 
be  found  against  him,  the  plaintiff  is  entitled  to  full  costs  without  a  certificate, 
though  he  do  not  recover  40s.  damages  (m)(9d8) ;  and  the  special  plea  should 
therefore  in  these  cases  be  confined  merely  to  such  trespasses  as  the  defend- 
ant can  certainly  justify.  However,  in  case  for  slander,  though  the  defendant 
justify,  and  it  be  found  against  him,  yet  if  the  damages  be  under  40s.  the 
plaintiff  cannot  recover  more  costs  than  damages  (n) ;  in  the  latter  action, 
therefore,  there  is  no  objection  to  a  special  plea  on  the  ground  of  costs,  though 
it  is  not  advisable  to  justify  on  the  ground  that  the  words  are  true,  unless  the 
plea  can  be  supported  by  indisputable  evidence,  because  such  a  justificatioa 
when  ineffectual  will  in  general  materially  enhance  the  damages.  Bat  there 
are  however  some  decisions  that  under  the  general  issue,  in  case  for  slander- 
ous matter,  the  truth  cannot  be  proved  even  in  mitigation  of  damages  (o) ;  and 
therefore  a  special  plea  is  often  necessary  with  a  view  to  reduce  the  damages, 
although  the  proofs  fall  short  of  substantiating  the  exact  truth  of  all  the  slander 
sfeted.  It  is  also  doubtful  whether  mmars  or  twpicums  of  the  plaintifPs  guilt 
can  be  shown  even  in  mitigation  of  damages  (p),  which  oflen  presents  an  ad- 
ditional reason  for  pleading  specially  to  let  in  such  evidence* 

H4TTBa  Matter  of  estoppel  should  be  specially  pleaded  as  such.     Thus,  if  the  de- 

ar BiTop.  f^n^ant  obtained  a  verdict  against  the  plaintiff  *in  a  former  action  upon  the 

[    ^^  J        (4)  3  Campb.  S66,  368.  9th  ed.  963 ;  see  9  Price,  314. 

(?)  3  C.  fc  P.  474.  (n)  4  Ean,  567;  %\  Jae.  1,  e.  16,  •'€' 

{k)  See  Tidd,  9lh  ediL  979,  980.        ^  As  to  whet  actions  for  iiander  this  sUtute 

(0  6  T.  R.  569 ;  Tidd,  9th  edit.  965 ;  see  eztende  to,  see  Tidd,  9th  edit.  966. 

7  Taunt.  689 ;  1  Moore,  480,  S.  C  (o).  ^nte,  49X 

(«).  7  T.  R.  660;  7  East,  365;  Tidd,  (p)  Id.  IHd. 

(988)  As  to  costs  in  trespass  qmmn  eimavmfregUt  sea  Crane  a.  Cottosk,  «nd  JadcNQ 
«.  Randan,  11  Johns.  Rep.  404, 605, 
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stme  eause  of  action  as  that  which  forms  the  subject  of  the  second  snit,  if  the  must  be 
FBrdict  be  not  pleaded  as  an  estoppel  the  defendant  refers  the  merit?  to  the  pleaded  ^ 
second  jury*  and  the  verdict  is  merely  argument^  and  is  not  concluaive  in  his  at  com* 
ftTor  (r).  ^  '^» 

Care  should  be  taken  to  plead  in  the  first  instance  every  matter  of  defence  of  ^^^  ^^' 
whidi  the  defendant  would  not  be  at  liberty  to  avail  himself  under  the  general  should  bc 
issue.     For,  though  the  Court  will  in  general  give  the  defendant  leave  to  add  ri-BADBD. 
or  alter  a  plea  where  the  justice  of  the  case  requires  t7,  yet  this  will  be  only  on 
pajrment  of  the  costs  incurred  by  his  mistake  ;  and  if  the  defendant  be  oblig- 
ed to  ask  indulgence,  as  time  to  plead,  he  will  not  afterwards  be  allowed  to 
plead  a  plea  contrary  to  the  merits  or  justice  of  the  case  ;  thus  to  a  declara- 
tion by  an  attorney  on  his  bill  of  costs,  a  defendant,  after  obtaining  time,  was 
not  allowed  to  plead  that  the  plaintiff  had  not  delivered  his  signed  bill  a  month 
before  action  brought  {s) ;  and  if  the  cause  should  proceed  to  trial   and  be 
found  against  the  defendant  on  account  of  the  omission  of  one  or  more  grounds 
of  defence,  he  will  in  general  be  precluded  for  ever  from  taking  advantage 
thereof,  unless  in  some  cases  by  audita  querela  or  error  in  fact  coram  nobist 
tec.  (f).     And  as  it  is  a  rule  of  pleading  that  a  departure  will  not  be  allowed*  .' 

the  defendant  cannot  in  general  rectify  the  omission  of  a  ground  of  defence 
by  his  rejoinder.  In  debt  on  an  arbitration  bond,  if  the  defendant  merely  plead 
no  award,  and  the  plaintiff  reply  setting  out  an  award,  the  defendant  cannot 
rejoin  that  he  performed  it,  &c.  (ii)(9d9). 

There  are  many  cases  in  which  it  may  be  advisable  to  plead  in  one  plea  all  -^^    « 

flie  grounds  of  defence,  and  in  which  it  may  suffice  to  prove  part  of  the  allega-  will  suffice 

tiona  in  the  plea  («).  ^  P^J\ 

^       ^  '  part  of  the 

It  is  sometimes  advisable  not  to  plead  either  the  general  issue  of  a  special  defence. 
plea  to  the  whole  declaration,  but  to  suffer  judgment  by  default  to  certain  parts  of  ofsuffsb- 
the  declaration,  which  the  plaintiff  can  indisputably  establish.    Thus,  where  the  ^^^  3vvq» 

MKMT    BT 

plaintiff's  demand  is  altogether  denied  by  the  pleas,  and  at  the  trial  the  plaintiff  default 
obtain  a  verdict  for  part  of  his  demand,  and  the  defendant  obtain  a  verdict  as  ^^  'o 
to  the  other  part,  the  plaintiff  is  entitled  to  the  costs  of  the  issues  found  for  '^^^* 
him,  which  include  the  general  costs  of  the  trial,  but  do  not  include  the  costs 
of  the  issues  found  for  the  defendant;   and  on  which  last-mentioned  issues  the 
defendant  was  not  formerly  entitled  to  claim  any  costs  from  the  plaintiff.     But 
where  the  defendant  suffered  judgment  by  default  as  to  part  of  the  plaintiff's 
demand,  and  pleaded  only  to  the  other  part,  and  the  plaintiff  took  issue  on  the 
pleas,  and  at  the  trial  aU  the  issues  were  found  for  the  defendant,  then  the 
defendant  was  entitled  to  the  costs  of  the  bsues  found   for  him,  and  the 

{q)  See  fVinher  ai  to  pleas  of  estoppel,  Dow  I.  407. 

jMtf;   and  see  Index,  Estoppel,  and  Reg.  (0  Tidd,  9th  edit.  907;  id.  Index,  tit. 

Gkn.  Hit.  T.  4  W.  4.  r.  9.  *'JiudUa  querela;"  2  Saund.  137  g  to  150. 

(r)  t  B.  fc  Aid.  e68;  SBing.  S77;  and  (u)  See  post,  as  to  departure  in  plead- 

■M  MK^Iel.  &  Y.  509.  ing. 

(•)  Neale  v.  M'Kenzia,   I  Crom.  M.  &  («)  1  Bing.  K.  C.  79;  3  Dowl.  483;  1 

Roe.  6i ;  t  Dowl.  70fl  ;  4  Tyr.  670,  8.  C. ;  Adol.  fc  EI.  i64 ;  3  Ner.  0t  Man.  S5^,  8. 

Beck  9.  Mordannt,  S  Bing.  N.   C.  140 ;  8  C. ;  1  Har.  Bl  WolU  15. 

'                                            ■      f  ■ 

(988)  Aec  Barlow  v.  Todd,  8  Johns.  Rep.  887.    Monro  v.  AUahe,  8  Caiaes*  Rep.  880. 

ted  «•  Fowler  a.  Clark,  8  Dmfj  881. 
Toi^  L  '         64 
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wHBM  TO   plaaotifi*  was  entitled  only  to  the  costs  of  the  judgment  *hj  default,  and  what  he 
•FsciALLT.  would  have  been  entitled  to  on  executtog  a  writ  of  inqiiirj  (x). 

or   lasuA-      Xn  framing  a  special  plea  it  is  also  necessary  to  consider  whether  the  de- 
BLsrLBAs.  ^^^^QQ^  'g  under  terms  of  pleading  issuMy.     An  issuable  plea  is  a  plea  in  chief 
to  the  merits,  upon  which  the   plaintiff  may  take  issue  and  go  to  trial  (y) ; 
or  a  general  demurrer  for    some  defect  in  substance  (ir)( 940) »    A  plea 
in  abatement  is  not  an  issuable  plea  (a)  (941),  nor  a  plea  of  alien  ene- 
my (6),  nor  an  untrue  plea  of  judgment  recovered  (c) ;  nor  can  a  special  de- 
murrer be  pleaded  if  the  defendant  be  bound  to  plead  issuablyt  although  the 
causes  assigned  be  well  founded,  and,  it  seems,  although  they  be  matter  of 
substance  (cl).     But  a  true  plea  that  a  bail  bond  was  taken  for  ease  and  fa- 
vor (e),  and  a  tender  (/),  and  the  statute  of  limitations  (g)(942),  are  issuable 
pleas.     So,  where  the  defendant  in  an  action  on  a  recognizance  of  bail  under 
a  judge's  order  to  plead   issuably,  pleaded  nnl  tiel  record,  and  that  no  co.  as. 
was  issued  against  the  principal,  the  court  of  C.  P.  held  that  such  pleas  might 
be  considered  issuable,  and  that  the  plaintiff  could  bot  sign  judgment  as  for 
want  of  a  plea  {h).     And  if  a  plea  be  in  substance  a  fair  issuable  plea  to  the 
merits,  the  mere  circumstance  of  its  being  informal  will  not  render  it  a  nulli- 
ty (t).     Where  the  replication  does  not  tender  a  fair  issue,  but  affords  reaaoo- 
able  and  good  cause  of  demurrer,  the  defendant,  though  under  terms  of  plead- 
ing issuably,  may,  it  seems,  in  the  Common  Pleas,  demur  even  specially  (o 
such  replication ;  for  a  reasonable  and  fair  demurrer  to  the  replication,  evea 
r  *551 1  for  want  of  form  only,  is  not  in  that  ^Court  a  contravention  of  the  terms  of 
pleading  issuably  (A:).     But  it  seems  that  the  Court  of  King's  Bench  consider 
that  these  terms  extend  to  the  subsequent  pleadings,  and  forbid  a  special  d»- 
murrer  to  the  replication  (/). 

When  the  defendant,  being  under  the  terms  of  pleading  issuably,  pleads  a 
sham  plea  (m)  ;  or  demurs  for  want  of  form,  or,  at  least  in  the  Common 
Pleas,  specially  for  want  of  substance ;  judgment  may  be  signed  (n)(943). 

(x)  Tidd,  9lh  el.  973.  974.  see  7  T.  R.  530  ;    5  D.  &  R.  SCO ;  ted  9idi 

ly)  7  T.  R.  630  ;  'J  Burr.  78«  ;  Tidd,  9tli  1  Chit.  R.  71 1, 

edit.   471.     The  defendant    is  usually   put  ^e)   1  Burr.  605. 

upon  terms  of  pleading   ic^suably  when  be  (J)  ^  Burr.  59  ;   I  Hen.  Bio.  3S9 

obtains  time  to  plead.  (g)  3  T.  R.   124  ;     I  B.  &  P.  228;   Tkfc^ 

(s)  3  Burr.   178'3  ;  2  B   &  P.  446  ;  Tidd,  9th  cd.  471. 

9th  ediu  473  ;    8  Moor«,  379 ;    1  Chit  R.  (h)  1  Moore,  430. 

711.     Where  the  defeiidunt  was  advi&ed  he  (t)  Rep.  Temp.  Hardw.   17^;    5  T.  R. 

had  a  substantial  j^round  of  demurrer,  the  15S. 

Court  set  aside  ihe   judgment  si|i:ned   for  (k)  4   Bing.   SS7 ;    Setts  «.  Applrfsrtli, 

want  of  a  plea,  upon  terms,  7  T.R.  530  ;  C.  P.  Triniiy  Term,   1827;  Gude,  aitemcy 

1  East,  414  Q,S.C.  tor  the  phutiiitf:    M8. ;    see  further,  Gis- 

a)  1  Burr.  69;  Barnes,  263.  borne  ».  VVyatt,  3  D<nvl.  565. 

8  T.  R.  71.  (0  5  O  &  R  6.:o  ;  ged  vide  Tidd,  9lhed. 
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Bla.  Rep.  376  ;    2  Wils.  1 1 7  ;    .3  W.  472  ;  2  Stra.   1 185,  1 186  j    3  Bnrr.  I7d9 ;  • 

33  ;   1  Moore,  431  ;  2  Chit  Rep.  292.     Nor  Bla.  Rep.  923  ;  3  Dowl.  605,  S.  P. 

any  other  plea   which  does  not  go  to  the  (m)  As  lo  sham  ple»s,  see  po«l. 

miritSf  Tidd,  9ib  ed.  471,  and  note  (n).  (n)  Tidd,  9th  ed.  472  :   1  Bing.  379. 
(rf)  1   Bing.   379 ;    8  Moore,  427,  S.  C  ; 

(940)  Vide  Syme  9.  Qriffin,  4  Hen.  &  .Mun.  277. 

(941)  So,  a  plea  of  another  action  pending  is  not  an  issuable  plea.     Davis  v.  Grsinger, 
3  Johns.  Rep.  259. 

(942)  Tomlin's  Adm^  «.  How's  Achn.  GiUnei^'s  Rep.  1 1,  Contm. 
(843)  Sawtell  e.  GiHixrd,  5  Dowi.  k.  Ryl.  020. 
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Where  aeveral  pleas  are  pleaded,  one  of  which  is  not  issuable,  it  will  Titiate  <>'  issua^ 
■U  Che  others  (o),  and  where  the  defendant  being  under  an  order  to  plead  is- 
aaabljr  puts  in  a  sham  demurrer  to  some  of  the  counts,  and  pleads  issuably  to 
the  rest,  judgment  bj  nU  dicet  as  to  the  whole  may  be  signed  (p).  Where, 
however,  it  is  doubtful  whether  the  plea  be  issuable,  the  safer  course  in 
term  time  is  to  move  the  court  to  set  it  aside  (q)  ;  and  where  the  defendant 
has  been  ruled  to  abide  bj  his  plea,  it  cannot  afterwards  be  treated  as  a  nul- 


I.  OF  THE  SEVERAL  PLEAS.— SECONDLY,  SINCE  THE  RECENT 

RULES. 

Havino  <hus  endeavored  to  show  the  practice  as  to  pleas  before  ihe  modern 
improvements,  and  to  which  it  will  continue  to  be  essential  frequently  to  refer, 
we  will  now  state  the  principal  of  such  improvements. 

Before  the  2  &  3  W.  4,  c.  71,  s.  5,  t  although  plaintiffs  were  allowed  to  state- 
deelart  generally  in  actions  on  the  case,  stating  that  by  reason  of  their  pes-  ^^^^  ^ 
•essioo  of  a  messuage  or  other  corporeal  tenement,  they  were  entitled  to  a  (^'  t^hu 
Tight  of  common  or  of  way,  &c  ,  without  showing  the  origin  of  the  right  or  ^"  ^  P'^« 
any  derivative  title  (r)  ;  yet  inothtr  pleadingt^  particularly  in  tr$ip<us  and  s^  s"w[ 
repUmn^  it  was  essential  to  justify  or  claim  under  some  owner  in  /ee,  and  ^t  e.  71,  •• 
then  to  state  the  derivative  title,  however  difficult  and  prolix  («}•     The  above    ' 
statute  enacts,  **that  in  all  pleadings  to  actions  of  trespass,  and  in  all  other 
pleadings  wherein,  before  the  passing  of  that  act,  it  would  have  been  neces* 
naiy  to  allege  the  right  (acilicet^  of  common  or  other  profit  a  prendre^  or  of 
way,  or  other  easemenU  or  to  the  use  of  lights^)  to  have  existed  from  time  im« 
memorial,  it  shall  be  sufficient  to  allege  the  enjoyment  thereof  as  of  right  by 
the  occupiers  of  the  tenement  in  respect  whereof  the  same  is  claimed  for  and 
during  such  of  the  periods  mentioned  in  that  act  as  may  be  applicable  to  the 
case,  and  without  claiming  in  the  name  or  right  of  the  owner  in  fee,  as  was 
before  usually  done  ;  and  if  the  other  party  shall  intend  to  rely  on  any  proviso, 
exception,  incapacity,  disability,  contract,  agreement,  or  other  matter  therein- 
before mentioned,  or  any  cause  or  matter  of  fact  or  of  law  not  inconsistent 
.  with  the  simple  fact  of  enjoyment,  the  same  shall  be  specially  alleged  and  set 
forth  in  answer  to  the  allegation  of  the  party  claiming,  and  shall  not  be  received 
in  evidence  on   any  general  traverse  or  denial  of  such  allegation."    This 
enactment  has  introduced  a  much  more  concise  mode  of  claiming  rights  of 
Am  nature  (/)• 

But  by  far  the  most  important  modem  improvements  are  those  introduced  ^^'  O*"* 

Hil*  T*  A 

(•)  S  T.  R.  305.  (r)  AnU,  414.  Jf- 1*. 

(•)  I  Essl,  41 1.  U)  Jinii,  414.  tr^^^ 

(q)  I  Burr.  59 ;  8  T.  R.  390 ;  7  Id.  530}  (I)  See  forms  in  BoMnqnet'i  Ral««,  117,  \^  P^^Uea* 

Tidd,  9th  edit.  479 ;  4  Taunt.  608 ;  i  Chit.  1 18,  195, 196,  and  post,  voL  iii.  ■"  sctions. 

Rep.  35S  a. 

t  See  American  Editor**  PreliMe. 
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!•  IN  AS« 

8UMF8ir. 


bj  the  Beg.  Gren.  Hil.  T.  4  W.  4,  f  which  puts  an  eod  to  the  miMppficatkm 
and  abuse  o£  the  general  uwe^  and  compels  a  defendant  in  terms  to  deiy 
particular  parts^of  the  declaration,  and  to  plead  specially  every  matter  of  de* 
fence  not  merely  consisting  of  denial  of  the  allegations  in  the  declaration. 
The  most  convenient  course  will  be,  to  print  the  rules  verbatim  in  the  coatextt 
and  to  state  the  decisions  in  notes  («}. 


RES.    OKN. 

HIL.  T.  4 

W.  4, 

PLBAD- 

INCS  iir 

PAETICU- 

LAR  AC- 

TI0V8  («). 


I.  Pleas  in  Assumpsit  in  Pariicular* 

II.  In  Covenant  and  DebL 
III.  In  Detinue. 
lY.  In  Case. 

Y.  In  Trespass^ 

I.  Assumpsit. 


T.  Plea  of 

flOAM- 

sumptU 
to  put  in 
issue  only 
exprtn 
contract 
or  the  facts 
from 

which  con- 
tract in^ 
plieH,    and 
no*.  &c. 


**  1.  In  all  actions  ofassumpsit^  (except  on  bills  of  exchange  and  promiaso- 
ry  notes,)  the  plea  of  non  assumpsii  shall  operate  only  as  a  denial  in  fact  of 
the  express  contract  or  promise  alleged  (jf),  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  be  implied  by  law  (z). 


(u)  See  also  the  precedents  of  Pleas  and 
notes  in  3  Cnitty  on  Pleading,  6th  edit,  per 
toi, 

(x)  See  further  as  to  the  cases  when  or 
not  the  general  if  site  is  pleadable,  3  Chit. 
Qen.  Prac.  783  to  737,  and  Mr.  Roscoe'a 
Occasional  Tracts,  No.  1,  as  to  the  General 
Jstue^  a  summary  written  with  the  perspicui- 
ty obserTable  in  all  the  works  of  that  able 
author. 

(y)  ^on  aieumpsU. — This  plea  naturally 
puts  in  issue  the  eoniraet  orpromite  as  stated 
in  the  declaration,  and  enables  a  defendant 
to  insist  that  he  nerer  in  fact  contracted  at 
•tf,  and  also  that  he  did  not  eontract  in  the 
manner  stated  in  the  declaration,  and  thus  to 
take  advantage  of  any  material  variance, 
Neale  v.  M'Kenzie,  2  Crom.  M.  Si  Ros.  67; 
also  of  the  nonjoinder  of  a  person  who  ought 
to  have  been  a  co-plaintiff,  whidi  is  a  ground 
of  nonsuit  in  respect  of  the  variance.  So, 
under  non  assumpsit,  the  deferdant  may 
show  that  the  contract  was  coniitional,  and 
part  not  performed  by  plaintiff,  where  he 
had  declared  on  the  contract  as  having  been 
absolute,  Alexander  «.  Gardner.  5  Moore  & 
Scott,  281 ;  1  Bing  N.  S.  671  ;  3Dowl.  146, 
S.  C. 

So,  although  a  plea  of  non  aeavmpsxt  in 
terms  seems  merely  to  deny  the  promise^  and 
not  the  debt  in  respect  of  which  the  promise 
to  pay  was  actually  made  or  implied^  yet 
by  the  terms  of  the  above  rule  the  plea  in 
the  case  of  an  indebitatus  count  puts  in  is- 


sue all  the  facts  essential  to  establish  a  pre^ 
ent  debt ;  although  in  caae  of  a  tpetid  ttnud 
it  would  be  otherwise.  In  the  latest  case, 
Cousens  «.  Patten,  2  Crom.  M.  &  Ros.  547, 
it  was  held  that  under  non  assumpsit  to  sn 
indebitatus  assumpsii  count  for  goodt  tM 
and  dt  liver ed,  or  for  work  and  labor  done,  the 
defendant  may  prove  that  the  goods  delivered 
were  not  such  as  were  contracted  for,  or  that 
the  work  was  done  in  an  unworkmanlike 
manner,  although  there  was  a  special  eo»* 
tract  to  pay  for  the  goods  or  work  at  a  cer- 
tain price,  and  the  plainiiff  can  then  recover 
only  on  the  quantum  meruit  i  and  see  further 
as  to  work  done,  Cooper  v.  Whitehouse,6 
Car.  &  P.  545 ;  Roff«y  •.  Smith,  id.  547, 
663  ;  Tubran  r.  Warren,  I  Tyr.  k  Gr.  IBS. 

In  Bradley  v  Milnes,  1  Bing.  N.  C.  644, 
to  indebitatus  assumpsit  for  work  and  labor 
and  materials,  defendant  pleaded  speciallv 
that  there  was  &n  agreement  that  the  work 
and  materials  should  be  to  the  satisfiietioa 
of  the  defendant  or  hie  surveyor ;  and  that 
the  building  had  not  been  completed  to  the 
satisfaction  of  defendant  or  bis  surveyor; 
and  a  replication  unneceesarily  in  the  con- 
junctive was  proved  by  evidence  ihtiide/enl- 
onl  was  satisfied. 

To  an  indebitatus  assumpsii  count  for 
goods  sold,  the  defendant  may,  under  oon 
assumpsit,  prove  that  the  agreed  credit  had 
not  elapsed  at  the  date  of  the  writ,  Taylors. 
Hillary,  I  Crom.  Mee.  6t  Ros.  741 ;  1  Gale, 
23;  3  Dowl.  461,  S.C.,  overruling  Edmonds 


(«)  Or  of  the  matters  <(f  fact  from  which  merely  as  matter  of  law,  negative  the  pre- 

the  contract  or  promise  alleged  may  be  implied  existing  debt ;  which  constitutes  the  preffii- 

5y  law, — In  the  instance  of  an  indebitatus  ses  or  oonsideration  from  which  the  alleced 

assumpsitt  where  the  promise  is  usually  pre^  promise  is  to  be  inferred.    Hence,  Parke,  On 

sumed  from  the  fact  of  the  defendant  being  in  3  Dowl.  627,  observed  there  is  oo  longer 

indebted,  as  previously  alleged,  this  seems  to  any  general  issue  in  assumpsit. 
pUt  In  issue  wbaterer  would  infact^  and  not 

t  See  American  Editors  Preface. 


FIRST  :-*BSFORK  TSC  KECSNT  BULKS.  Mtk 

**  Em*  gr.  In  an  action  on  a  warrentj,  the  plea  will  operate  as  a  deaial  o(  t-wsM* 
die  fact  of  the  warrant/  having  been  given  opon  the  aUeged  cpmidtrmlum^ 
but  not  of  the  breach ;  and  in  an  action  on  a  policy  of  insuffance«  of  the  aab» 
acription  to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest,  of  the 
commencenient  of  the  risk»  of  the  loaa,  or  of  the  alleged  compliance  with 
warranties. 


M 


In  actions  against  carrier9  and  other  6at/eef,  for  not  delivering  or  not  In  set  ions 
keeping  goods  sife,  or  not  returning  them  on  request,  and  in  actions  against  ^^,4^  ^^ 
agenU  for  not  accounting,  the  plea  will  operate  as  a  denial  of  any  express  con-  baileet  not 
tract  to  the  eflect  alleged  in  the  declaration,  and  of  such  bailment  or  employ-  ^^  bvwfib* 
ment  as  would  raise  a  promise  in  law  to  the  effect  alleged,  hut  not  of  tho 
bnaeh. 

**  In  an  action  of  indehilahu  OMtwnptit  for  goods  sold  and  delivered,  the  plea  in  Mkhitm' 
of  turn  a»9ump9ii  will  operate  as  a  denial  of  the  sale  and  deliveiy  in  potnt  of  Midor  SSon? 
foci  {z) ;  in  the  like  actions  for  money  had  and  received,  it  will  operate  as  a  mmmmmmp 
denial  both  of  the  receipt  of  the  money,  and  the  existence   of  those  facts  ^^  '^ly 
which  make  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff.  uVery.   mHi 

reMlpcoT 

**  2.  In  all  actions  upon  hiiU  of  exchange  and  promissory  notes,  the  plea  of  of  i»tauiitiff. 
non  assunnmt  shall  he  inadmissible*    In  such  actions,  therefore,  a  plea  in  de«  ^  ^^.  ••• 

1  1  •  9UtHP9tt   In* 

nial  must  traverse  some  matter  of  fact,  e.  g.,  the  drawing  or  makmg,  or  indors-  ■dniMitdaiB 
ing,  or  accepting,  or  presenting,  or  notice  of  dishonor  of  the  bill  or  note  (a)«  or  note,  but 

defendant 
muMirBr- 

«.  Harris,  4  Nev.  b  Man.  189  ;  6  Car.  It  P.  4  Nev.  Ii  Man.  189 ;  6  Car.  &  P.  647,  it  was  •»•  to  par. 

745.    But  according  to  Knapp  v.  Barden,  I  held  that  to  indebitatus  sssumpsit  for  goods  dn^ilto^ 

Gale,  47;  6  Car.  &  P.  745,  8.  C.  it  is  9^ftT  sold  or  work   done,  defendant  must  plead  making,' i». 

la  find  epteUlhf  ikmt  ihs  timt «/  credit  kat  specially  that  the  eredii  had  not  elapsed ;  dorsing,  ae- 

Ml  tx^td.    In  Tuylor  v  Hillary,  1  Gale,  but  in  Taylor  «.   Hillary,  I   Gale,   t1 ;  S  ^^^^f'  ^ 

S3,  Parke,  B.  thouf^ht  that  non  ossumpsit  Dowl.  461  ;  1  Cronip.  M.  k.  Ros.  741,  8.  C,  ^SSSUir^ 

was  sufficient ;  because  if  the  credit  had  not  Mr.  Baron  Parke  said,  **  doubts  have  been  honcr. 

expired,  tlie  contract  declared  on,  describing  expressed  with  regard  to  the  decision  in  Ed* 

the  dele ndant  as  already  <ii<fc6te<<  in  praesenti,  rounds  v.  Harris.    If  the  time  of  credit  has 

was  not  proved.  not  expired,  the  plaintiff  proves  a  different 

This  rule  alait  in  effect  puts  in  issue  tkentf"  contreet  from  that  staled  in  the  declartition, 

Juittkcff  ^f  Ike  eUmpt  when  a  written  coniract  viz.  to  pay  on   request ;"  and  see  Knapp  p, 

most  be  proved,  and  a  stamp  is  essential ;  Harden,  1  Gale,  47  ;  6  Car.  at  P.  746, 8.  C, ; 

because  the  23  G.  3,  c.   58,  s.  IS,  not  only  and  in  Gardner  v.  Alexander,  3  Dowl.  HO, 

eiuicisthattheagreementfUnlesfl  duly  stamp-  the  propri*;ty  of    that  decision  was  also 

cd,  shall  be  unavailable,  but  furihei ,  that  it  doubled.     So  it  has  been  supposed  that  to 

shall  not  be  admissible  in  ewiJtnee  ;  so  that  assumpsit  for  goods  sold  or  work  done,  do* 

the  plaintiff  cannot  prove  the  allegation  that  fendant  must  plead  specially  that  the  goods 

it  was  made,  if  it  be  unstamped.    If  the  were  of  bad  qualify,  or  that  the  work  lees  im» 

queation  depended  on  the  preceding  words,  proper,  so  as  to  reduce  the  claim,  Cooper  e« 

then  ii  might  have  been  necessary  to  plead  Wbitehome,  6  Car.  ft,  P.  545 ;  Rofiey  e. 

apecially  ihe  want  of  a  stamp  as  rendering  Smith,  6  Car.  k  P.  662  ;  but  as  the  allega* 

the  agreement  void  in  point  of  law  ;  but  ihe  tion  in  the  declaration  indebiUUue  eismmpeU 

Uiur  words  in  the  stamp  acts  seem  clearly  affirms  that  there  is  already  an  existing  debt 

to  render  the  objection  available  under  a  for  goods  sold  or  work  done,  whatever  shows 

plea  of  non  assumpsit,  or  non  eetfaetinn.  or  that  there  was  no  such  debt,  as  that  the 

any  plea  rendering  it  necessary  le  prove  the  gooda  or  work  were  insufficient,  or  the  credit 

toMntsi  declared  upon.    However,  the  de«  not  expirsd,  directly  negatives  such  allega- 

fendant  may  plead  specially  th^t  ihe  con«  tion,  and  should     therefore  be  admiasible 

tract  waa  not  duly  stamped    See  forma  of  without  a  special  plea.    However  the  safest 

pleaa  of  the  want  of  a  proper  stam^  Bosan-  coarse  will  be  to  plead  specially,  as  in  Knapp 

qoet'a  Rules,  105 ;  Chitty,  jun.  on  Pleading,  «.  Haiden,  i  Gale,  47  ;    6  Car.  It  P.  745,  S, 

9158;  pest,  vol.  iii.  C. 

(s)  Seeenle,  551  a,  iiote(«) ;  Bosanqoet's        (a)  If  it  be  apprehended  that  the  stamp 

Riile%  48,  note  A$,    In  Edmunds  w.  Harris,  on  the  bill  was  insnfficient,  there  ahonM,  at 


Mic 


or  TH£  tSTSftAL   PLEAS. 


I.  til  At- 


S  MAtiertlB 


mod  ftToid. 
Mie«t  ftod  in 
diaebftrm, 
ttaddonneM 
in  Uw,  lo  be 
piMdfld  par« 
tieoUrly,  u 
Ininney,  oot> 
•If  lire,  n- 
IMM,    p«y. 
■Mnmier. 
fbrmanca,!!- 
ICffalUr  of 


8«  In  9P€ry  tpeeie^  of  a8$ump$iif  aU  matttrsjn  tenfvuwm  omd  ovoidanee  (&), 
indttdkig  not  only  tbom  by  way  of  discharge,  bnt  those  wfaidi  show  the 
transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of 
Jrm9id(e)  or  oikermBe^  shall  be  specially  pleaded  (d).  Ex,  gr.  Infancy  (e), 
coverture,  reiease,  payaient(/),  performance  (g),  want  of  considefationv  iUe- 


all  «Tent8,  be  a  pica  denyinj;;  the  making  of 
the  bill,  Bosnnqiiet's  Rules,  47,  note  45,  or  a 
plea  that  ii  was  not  sufficiently  stamped. 
See  form,  Botanquei's  Rules,  105,  for  other- 
wise the  sufficiency  of  the  stamp  will  not  be 
in  issue,  Boeanquet's  Rules,  47,  note  45. 

(A)  "  Jilt  motUrs  in  ca^fcation  and  etcid' 
•nee,  including,  ^e,  nhall  he  apteially  plead" 
mL" — ^To  an  indebitatus  assumpsit  on  an 
aeeount  stated,  if  the  defendnni  wish  to  rely 
on  a  tubse^utfit  mceount  in  hi»  favor,  be 
must  plead  this  specially,  and  cannot  f^ire 
the  same  in  evidence  under  the  general  is- 
sue, Fidgett  V.  Penny,  1  Cr-'m.  M,  k  Ros. 
106  ;  t  Dowl.  714,  S.  C. ;  and  see  Taylor 
V,  Hillary,  1  Gale,  %%  So  a  defendant  must 
plead  specially  that  after  the  guarantee  de- 
clared on,  he  and  the  plAintin  entered  into 
a  different  contract  of  guarantee,  and  there* 
by  discharged  defendant  from  liability  to 
perform  that  declared  upon,  and  must  aver 
that  such  agreement  was  in  writing,  Taylor 
V.  Hillary,  I  Gale,  3< ;  3  Dowl.  461;  1 
Crom.  M.  k  Roe.  741.  P<ea  to  indebitatus 
Msampeit  for  goods  sold,  that  defendant  ac- 
cepted a  bill  which  plainiiiT  indorsed  to  a 
holder,  fcc,  Atkinson  v.  Handon,  1  Har.  & 
Woll.  77.  So  a  plea  of  gaming  considera- 
tion, where  there  hns  been  a  renewed  bill 
or  note,  must  be  plended  to  the  first  bill  or 
note,  Boulton  v.  Coghlan,  1  Bing.  N.  C.  640. 
8o  a  substituted  guarantee  or  agreement  in 
lieu  of  first,  1  Gale,  23,  47,  48;  3  Dowl. 
641 ;  5  Bing.  373. 

(e)  **  V9id  or  voidable  in  point  of  law  on 
ground  of  fraud  er,  4^.** — Thus  to  an  action 
on  a  sale  by  auction  puffing  must  be  plead- 
ed spoMally,  Iceley  «.  Crew,  6  Car.  &  P. 
671.  How  to  plead  fraud  in  obtaining  a  bill, 
•ee  1  Hodges,  66 ;  I  Bing.  N.  C.  460 ;  9 
Crom.  M.  ft  Rm  59. 

(d)  **  Or  otherwUe  alvdl  be  ipeeiallff  plead- 
ed/'-^Evin  before  the  Reg.  Gen.  Hil.  T.  4 
W,  4,  defendant  might  plead  specially  that 
the  contract  was  not  in  writing  according  to 
the  statute  against  frauds,  89  Car.  2,  c  3,  s. 
4  and  17;  I  Wils.305;  4  B.  &  Aid.  595; 
1  Moore  k  P.  294,  308 ;  4  Bing.  470,  S.  C. ; 
but  aee  1 1  Price,  494.  So  a  surety  might 
have  pleaded  that  he  had  signed  no  under- 
taking in  writing,  see  a  plea  held  good,  2 
Dow.  k  Clark,  211.  And  now  such  defence 
WMti  he  pleaded,  and  sne  form  of  plea  and 
replication,  Hawes  9.  Armstrong,  I  Bine.  N. 
C.  763;  Clancey  «.  Pigzott,  I  Uarr.  ft  Woll. 
90 ;  4  Nev.  It  Man.  469,  S.  C.  So  in  as- 
emnpsit  for  the  price  of  a  copyright  it  must 
be  pleaded  specially  that  the  assignment  of 
Bttck  copyright  was  not  in  writing,  Bamett 
9.  Glotsop,  1  Bing.  N.  C.  633 ;  1  Hodges, 
94 ;  3  Dowl.  625,  S.  C.  If  a  contract  be 
•pectflflir  declared  on  in  assumpsit,  BoUand, 


B.  held  that  under  non  assumpsit  the  defend* 
ant  could  not  insist  that  the  contract  was  not 
in  writing  and  signed,   Ro>s  «  Bumpbreyt, 
Easier  T.  1835,  Ezchequur.    But  if  a  siai* 
ute  expressly  require  a  fact  to  be  prooed  6jr 
ikt  plftintiff  as  part  of  hie  case,  as  the  apoth- 
ecary aO,  requiring  proof  of  piaiotifi'seei^ 
tificaie,  or   that  he  was  in  practice  before  a 
certain  day,  then  the  absence  of  that  svi- 
dence  need  not  be  pleaded  specially  to  an 
action  by  such  apothecary  fx  the  amount  iif 
his  bill,  Morgan  e  Ruddock,  I  Hnrr.  &.W'oli. 
505.    So  it  is  proper  to  plead  specially  that 
defendani*8  guarantee  was  not  in  writing  and 
sijined,  Clancey  «.  Piggott,  4  Nev.  (l  Man. 
496 ;  1  Harr.  k  Woll.  20.    It  should  aeem 
that  to  such  a  pica  plaintiff  should  nefsurriy 
reply  that  there  was  an  agreement  in  writ- 
ing, and  conclude  to  the  country,  but  sh juld 
set  out  the  written  OCTeeroent  in  ih«  vrrv 
words,  and  conclude  u-i:h  a  vcr)fic.«iint),i4) 
that  the  Court  may  judge  of  tlie  bufTicirncy 
of  the  agreement,  Lowe  v.  Eldred,  3  Tyr. 
234 ;  and  see  form  of  plea  and  replication, 
Hnwes  e.  Armstrong,  I  Bing.  N.  C.  761    If 
defendant  be  confident  that  the  written  con- 
tract is  insufficient  as  a  guarantee,  he  may 
and  should  set  out  the  agreement  in  hieplea^ 
Clancey  v.  Piggott,  4  Nev.  k.  Man.  496 ; 
1  Harr.  k  Woll.  SO. 

A  defence  that  the  contract  was  not  to  be 
completely  performed  within  a  year,  and 
not  in  writing,  must  be  rpedally  pleaded, 
Rosa  e.  Humphreys,  Ezch.  Tr.  T.  1835; 
Bosanquet,  183 ;  Cbarnock*8  Roles,  147. 

To  assumpsit  by  an  attorney  for  fees  and 
business  done,  it  has  been  considered  ne&s* 
sary  to  plead  specially  that  he  had  not  de- 
livered his  bill  signed  a  month  before  action 
commenced,  Moore  «.  Boulcott,  5  Moore  it 
Scott,  122;  I  Bing.  N.  C.  323;  3  DowL 
145,  S.  C.  But  see  Boaanquet's  Roles,  51, 
52,  and  case  as  to  an  apotbicary's  evidence, 
iupra.  So  to  special  asaumpait  for  non- 
performance of  an  agreement  for  ineorpored 
heredi'amenta,  a  plea  that  the  agreement 
was  void  because  not  under  seal  is  good ; 
but  the  plaintiff  recovered  under  an  indebi- 
tatus count  for  bye-gone  rent.  Bird  v.  Big* 
ginson,  1  Harr.  &  Woll.  61. 

(c)  Before  this  rule  infkncy  might  bs 
given  in  evidence  under  non  assumpsit,  but 
now  by  the  express  terms  of  that  rule  it 
muit  be  pleaded,  and  see  the  pleas,  replica- 
tiona,  kc.  in  Burghart  v.  Angerstein,  6  Car. 
&  P.  690  to  700,  and  poet 

(f)  Payment  roust  now  be  pleaded,  Lis* 
ley  9.  Polden,  3  Dowl.  780 ;  Fidgett  •.  Pen* 
ny,  I  Crom.  M.  k  Roa.  108 ;  4  Tyr.  650; 
unless  the  particulars  of  the  plaintiff'!  de> 
roand  admit  all  the  payments,  and  limit  ikt 
claim  to  the  sum  unpaid,  per  Parke,  B.  in 
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of  eofn^kroium,  either  by  statute  or  common  law  (&)$  diawiogt  iodoiB-    i*  m  a«- 

ingf  acceptingv  &c*,  bilb  or  notes  bj  waj  of  accommodation  (j)»fletroff(A;)i^    toiiMiT. 

Coats  V.  SteTeiw,  %  Crom.  M.  &  Roa.  119.  jceoerally  that  tliere  was  a  considaratioii,  1 

It  seems,  however,  that  under  Don  assumpsit  Hodges,  66  ;   t    Bing.  N>  C.  409 ;  9  Crom. 

payments  may  be  given  in  evidence  in  re-  M.  &  Ros.  69  ;  as  to  a  p!ea  of  gaming  cor^ 

duciion  of  damages,  Shirley  v.  Jacobs,  7  sideration,  Booiton  v»  Coghlan,  I  Bing.  N.  C* 

Car.  &  P.  S ;    S  Bing.  N.  C.  88  ;    but  then  640. 

unless  the  plain  liff*s  particulars  have  ad-        (A)  ^lUegtUU^  of  etnuideratian,  tUher  If 

mitted   the  payments,   the    defendant  will  statute  or  common  law." — This  rule  is  very 

have  to  pay  the  costs,  although   he  paid  the  explicit,  see  a   good   note   in  Bosanquei'e 

money  into  Court,   Adiard  v.  Booth,  I  Bing.  Ru^es,  51,  note  49.    No  assignment  in  lorif- 

N.  C.  693 ;  9  Crom.  M.  ^  Ros.  75.    Before  ing  of  a  copyright  must  be  pleaded.    Bar- 

this  recent  rule,  payment  between  writ  and  nett  «.  Glossop,  1  Bing.  N.  C.  633  ;  3  Dowl. 

declaration  was  admissible  in  bir  under  non  665  ;   1  Hodces,  94.     Usury  must  be  plead- 

aasumpsit,    I    B.  &  Adol.   570 ;     10  B.  fc  ed  specially,   3  Nev.  &   Man.  665 ;  1  AdoU 

Cres.  676.    Payment  before  breach  may  be  &  Ell.  576,  S.  C.    As  to  iliegaliiy  of  bttsi- 

pleaded  without  averring  acceptance  in  sat-  ness  transacted  by  an  attorney  being  a  de» 

isfi&ction,   but  when   pleaded   ^fter   breaehf  fence  to  an  action  on  his  bill,  Foils  v  Spar- 

although  before   commencement  of  action,  row,  I  Bin;^.  N.  C.  594 ;  3Dowl.6lO,  8.  C.} 

the   plea  must  aver  that  the  payment  was  Barnctt  o.  Glossop,  I  Bing.  N.C.  633 ;  3pow. 

made  and  accepted  in  satisfaction,  and  the  625,  S.  C. ;  Triebneer  9.  Duerr,  I  B.  N.6.866, 

plea  must  conclude  with  a  verification.  An-  and  such  a  plea  whs  admitted  with  non  aa* 

sell  V.  Smith,  3   Dowl.    193.     If  m^ney  be  Bumpnt^  id.  ibid.    In  the  first  case  it  was  held 

paid  into  Court  pending  an  action,  it  must  that  <//c;aZi<y  o/'con»ti/eralton  must  be  pleaded 

be  pleaded  jn  a  particular  form,  as  prescribed  specially  as  a  defence,  not  only  where  the 

by  3  em  4  W.  4,  c.  49,  s.  91,  and   Keg.  Gen.  express  con tr«.ct  In  which  the  plaintiff  sues 

Hil.  T.  4  W.  4,  re^.   17  to   19;    Adinrd  v.  was  illegal,   but  also  where  illegal  services 

Booth,   1   Bing.  N.  C.^  093.    Plea  of  pay-  having  been  performed  no  contract  to  pay 

metit  in  accord  and  satisfaction  and  replica-  for  them  could  be  inferred.    Usuryt  1  Hodge% 

tion  held  f^ood,  Bromah  v.  Barker,  1  Hodi^ea,  Rep.  6. 

39  ;  I  Bing.  N.  C.  602,  S.  C.  An  aver-  If  a  contract  be  void  as  entet ed  into  on  a 
ment  in  the  plea  thnt  the  payment  was  Sunday,  that  objection  must  be  pleaded 
made  and  accepted  in  accord  and  satisfac-  eperially,  but  need  not  aver  that  such  coo* 
tion  is  essential,  Ansell  v.  Smith,  3  Dowl.  tract  was  against  the  statute,  Peate  «.  Dick- 
193.  But  piymenu  that  do  nut  amount  to  ens,  i  Crom.  M.  &  Ros.  499,  427. 
a  bur,  but  merely  to  reduce  the  damages,  (i)  A.  pUsi  of  no  consulerolion  generaUif  far 
need  not  be  pleaded  specially,  but  may  be  accepting  or  indorsing,  without  stating  afEr- 
f  iTen  in  evidence  under  the  general  issue,  matively  how  there  was  no  consideration, 
Ledeard  o.  Boucher,  7  Car.  &  P.  I,  «|  supra,  end  showing  the  facts  why  the  defendant 
8ed  qtKzre  the  rule  requirins;  payment  to  be  ought  not  to  pay,  and  knowledge  of  then 
pleaded  specially,  was  to  prevent  surprise  on  the  part  of  the  plaintiff,  is  bad,  first,  be- 
on  the  plaintiff  upon  the  trial,  and  to  enable  cause  it  amounts  to  the  general  issue,  the 
him  to  be  prepared  to  negative  pretended  law  implfimg  a  consideration  for  an  accept- 
p;iymenis  by  evidence.  It  would  seem,  ance  and  indorsement,  but  principally  be- 
therefore,  the  admission  of  some  evidence  cau^e  it  does  not  confess  and  avoid,  or  state,  * 
vnd^r  the  general  issue  is  on  principle  ob-  as  required  by  the  new  rules,  with  partieu- 
jeetionable.  lartty,  the   facta,  which  probably  are  mors 

{g)  **  Wtmtiifeonsideratlan." — The  plead-  within  the  knowledge  of  the  defendant  than 

ing  roles,  Hil.  T.  4  W.  4,  are  silent  as  to  the  plaintiff.     The  plaintiff  may  therefore 

ptemding  the   want  of   consideration.     Ac-  demur  to  such  a  eeneral  plea,  as  in  Law  v* 

ooitling  to   Ptissenger  V.  Brookes,  7  Car  &  Chifney,  1    Bing.  N.  C.  967;   I   Scott,  95; 

P.   110;    I   Bing.  N.  C.  587,  to  a  speclnl  French  v.  Archer,  3  Dowl.  130;    Stoughton 

coant  in  aasampsit,  the  want  of  considera*  v.  Earl  Kilmorey,  I  Gale,  91 ;  3  Dowl.  705, 

tion  should  be   pleaded  specially,  but  to  a  S.  C. ;  Easton  v.  Pratchet,  6  Car.  k  P.  736  y 

eommon  indebitatus  county  the  want  of  con-  |  Gale,  30;  3  Dowl.  479,  S.  C. ;  Mille  v. 

sideration  for  the  promise  is  admissible  under  Oddy.  3  Dowl.  730  ;  1  Gale,  92  ;  3  Car.  $L 

the  common   plea   of   non   assumpsit,  and  P.  798,   S.  C. ;    Pearce  v.  Champneys,  3 

see  Chitty,  jun.  PrecedenU,  903,  904,  289,  Dowl.  976  ;  Stein  v.  Yelesias,  3  Dowl.  959 ; 

990;  tee  forms  of  pleas,  id.     And  ^et  ac-  Reynolds  v.  Joemry,  3  Dowl.  453;  Bramah 

eording   to  the  instance  in  reg.  1,  viz.  that  v.  Roberts,  I  Scott,  390 ;  1  Bing.  N.  C.  409,' 

in  an  action  on  a  warranty,  the  plea  of  non  such  a  plea  in  the  terms  of  the  rule  must  b«- 

assumpsit  will  operate  as  a  denial  of  the  that  the  defendant  accepted,  4^e.  for  theao* 

faet  of  a  warranty  vpon  ths  sUeged  eonside"  commodauon  of  a  named  person,  9  Crom* 

rolfos,  seems  to  import  that  non  assumpsit  M.  6t  Rosl  59 ;  1   Mood,  h  Rob.  379 ;  1 

puts  in  i«Mie  as  well  the  eonsideraUon  as  the  Gale,  39  ;  3  Dowl.  479  ;  plea  no  coMiden- 

promise,  tion  for  payment  bad,  1   Gale,  59  ;    see  a 

To  a  general  plea  of  no  eonsideratioD,  ^ood  form  of  plea.  Stein  9.  Yglesias,  1  Gale, 

plainUft;  instead  of  demurring,  niiaif  reply  98;  1  Bing.  N.  C.  479,  431.    And  after  da-. 


6$\  e  or  THE  8ETBRAL  PLEAS. 

I.  tw  Ai«  nratad  cradit*  imseaworthiness,  iiiMrepre0eiitetion«  coQceabnentv  deriatioOyaiid 
•UMMT.  ^^^if^img  ^^r  defences  tiiti#<  be  pleaded. 

4  In  deciar-  **  4.  Iq  actions  On  policies  of  as8Uiance«  the  interest  of  the  assured  may  be 
icj  Uie^BM-I  averred  thus : — *  That  A.,  B.«  C.f  and  D.t  or  some  or  one  of  them,  were  or 
r?«rrSd'co  was  interested,  &c  ;'  and  it  maj  also  be  averred.  *  That  the  insurance  was 
MTerai,  and  made  for  the  use  and  benefit,  and  on  the  account  of  the  person  or  persons  so 
S^.SuT*'  interested.' 


II.  In  Covenant  and  DebU 

I.  Nan  Ml  **  1.  In  debt  on  specialty  or  covenant,  the  plea  of  non  eH/achm  shall  oper- 
consid«rwi  ate  ss  «  denial  of  the  execution  of  the  deed  in  point  of  fact  only  (/) ;  and  sU 
Sen^fof 'ihe  Other  defences  shall  be  specially  pleaded,  including  matters  which  make  Uw 
cbedaedyMid  deed  absolutely  void,  as  well  as  those  which  make  it  voidable. 

all  othtt  de- 
ftncM  moft 

2Su2l^^'^     «« 2.  The  plea  of  *nil  debeV  shall  not  be  allowed  in  any  action. 

S.  NUdeUi 

ftlMkllflllMi 

'  ^  3*  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  ezchaoge 
iJSmr^'t^^'  *^^  promissory  notes,  the  defendant  may  plead  that  *  he  never  vfae  indebted  in 
beadniMibtemafiner  and- form  ae  in  the  declaration  alleged  ;'(m)  and  such  plea  shall  have 
•xtaocMnoB  the  same  operation  as  the  plea  of  non  assumpeit  in  indebitatue  asnunpsU^  sod 
but  oiMtera  all  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as  above 
lo  be  ■pedal,  directed  m  actions  of  aseumpnt. 

4.  In  other       ••  4,  In  other  actions  of  debt  in  which  the  plea  of  ftt7  debet  has  been  hither- 

•alone  or  .  .  . 

debtthogea  to  allowed,  including  those  on  bills  of  exchange  and  promissory  notes,  the  de* 
mrticttiar  fendant  shall  deny  specially  some  particular  matter  of  fact  alleged  in  the  dec- 
rtati  Mnor  laration  or  plead  specially  in  confession  and  avoidance. 

tnavoUU 

morrer  to  such  a  plea,  leave  la  amenil  Aoe  Oale,  9S ;    Pereival  v,  Framplin,  S  Dowl. 

6fe»  re/need,  without  an  affidayk  of  merits,  748;  Heydon  «.  Thompson,  I  Adol.  &  Et* 

id,  ikid,s    and  Siouf^hton  v.   Kilmorey,   3  810;    Bosnnquei's     Rules,    104;    Byen  r« 

I>»wl.  706 ;  1  Gale,  91,  S.  P.     But  as  an  it^  Wylie,  3  Dowl.  523 ;   i  Gale,  50 ;  1  Croo- 

MM  on  a  general  plea  of   no  consideration  M.  &  Rus.  686,  8.  C. ;  Brnmah  v.  Baker,  I 

found  for  or  ai^ainst  the  defendant  will   be  Hodires,  66;  1   Bing.  N.  C.  169;  3  Dowl. 

food  after  verdict,  the  plaintiff  may  safely  S9S,  8.  C. 

mke  issue,  either  gefurJUy  that  there  was  a  {k)  As  to  pleading  a  Mtt'off  see  Bosan- 

•uiBcient    consideration,  Mills  v,  Oldy,  6  quet's  Roles,  59,  note  60;  and  see  Duncan 

Car.  It  P.  728;  3  Dowl.  730;   I  Gale,  99,  v.  Grant,  I  Crom  M.  fc  Ros.S83;  9  Dowl. 

&C.;    Easton  v.  Pratchett,  6  Car.  ft   P.  683;  4  Tyr.  818,8.  C, ;  5  Bar.  ft  AdoU 

736 1  1  Gale,  30 ;  3  Dowl.  479  ;  1  Mocd.  It  866,  and  po$L 

Rob.  379 ;  (and  d*J«ndmPi  counsel  b  to  be-  (I)  But  if  a  public  bodj  be  ineorpofsted 

pn  at  the  trial.  Mills  v.  Oddy,  6  Car.  It  P.  by  a  statute,  with  a  special  power  of  eze* 

798;  Homan  v.  Thompson,  M.  717,  8.  P.)  ;  euting  a  deed  in  a  certain  form,  then  nan  at 

or  ^e  plaintiff  may  reply  mare  epecioUy,  factum  puts  in  issue  whether  the  deed  wsi 

•citing  out  a  consideration  under  a  Tidelieet,  executed  in  the  legal  form, 

and  yet  eoneludiog  to  the  country.  Low  v,  <m)  If  a  plea  be  that  defendant  nsTcrdid 

Burrows,  4  Nev.  It  Man.  366;  1  Har.  Ii  •»#,  instead  of  ^  never  was  Indebted,'*  lbs 

Wot.  19.  form  prescribed  by  this  rule,  it  is  inraiS* 

Hem  te  pltai  speeioilw,  and  ferwa  ^  eufi-  cient,  but  the  Court  will  permit  ao  afnend- 

jlsisnlplsaa,  or  piaaa  that  may  bo  readily  mont  on  an  aftdavit  of  merita,  Snedlsy  % 

made  tuflicMnt,  see  Buin  ^  Ygletias,  1  Joyce,  t  Tyr.  It  Grmnfer,  84. 


■ 
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III.   IN 

III.  Detinue.  detihc.. 

**  The  plea  of  non  deiinei  shall  operate  as  a  denial  of  the  detention  of  the  K<m  dehnn 
goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein,  and  no  uSiiVrtiffi 
other  defence  than  such  denial  shall  be  admissible  under  that  plea  (n).  of  ibrsMcu 

fled     Soo<3>9 
and  not 
^  plaiiuifT'fl 

^  propenx 

therein,  or 
,  other  ground 

IV-   In  Case.  of  defence. 

**  1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial  i.  NocgnfUv 
only  of  the  breach  of  duly  or  wrongful  act  alleged  to  have  been  committed  {j  Sut*'in"lJ 
by  the  defendant  (o),  and  not  of  the  facts  stated  in  the  inducement  Iv) ;  and  V^^  J^^*  ^^* 
no  other  defence  than  such  denial  shall  be  admissible  under  that  plea  :  all  oth-  ^"J*P'  ^^ 

,  r         '  —    mission,  and 

er  pleas  in  denial  shall  take  issue  on  some  particular  matter  of  fact  alleged  in  ^  ^^  "<<^ 
the  declaration.     Ex.  gr*     In  an  action  on  the  case,  for  a  nuisance  to  the  oc-  ducement. 
cupation  of  a  house,  by  carrying  on  an  offensive  trade,  the  plea  of  *  not  guilty'  Inatanoes 
will  operate  as  a  denial  only  that  the  defendant  carried  on  the  alleged  trade  in  [ion  of  ^' 
such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the  house,  and  will  not  ^is  ^'^ 
operate  as  a  denial  of  the  plaintiff's  occupation  of  the  house.     In  an  action 
on  the  case  for  obstructing  a  right  of  way,  such  plea  will  operate  as  a  denial 
of  the  obstruction  only,  and  not  of  the  plaintiff's   right  of  way  (r) ;  and  in  an 
action  for  converting  the  plaintiff's  goods,  the  conversion  only,  and  not  the 
plaintiff's  title  to  the  goods  («).     In  an  action  of  slander  of  the  plaintiff  in  his 
office,  profession,  or  trade,  the  plea  of  '  not  guilty'  will  operate  to  the  same 
extent  precisely  as  at  present  in  denial  of  the  fact  of  speaking  the  words,  of 
speaking  them  maliciously,  and  in  the  sense  imputed,  and  with  reference  to 
the  plaintiff's '  office,  profession,  or  trade  (t)  ;  but  it  will  not  operate  as  a  de- 
ntal of  die  fact  of  the  plaintiff  holding  the  office,  or  being  of  the  profession  or 

(n)  Stmble^  that  if  a  defendant  merely  re-  Nev.  &  Man.  330 ;    6  Carr.  &  P.  529,  S.  P« 
fused  to  delirer  ap  a  chattel  on   the  ground         (r>  Or  right  to  a  drain,  1  Gale,  62. 
of  hJa  lien  thereon,  that  would  be  no  con«        (s)  See  pleas  of  property  in  defendant  in 

version,  and  might  ai  least  in  tnmer  be  giv-  trespass,  Wilton  r.  Edwards,  6  Car.  &  P. 

en   in   evidence  under   **not    guilty,"  and  677  ;* plea  that  sale  to  pKiiniiff  was  fraudu- 

fiMere  whether  if  not  in  detinue  under  non  lent,  1  Moo  &  Rob.  400  ;  transfer  for  value 

detinet.    See  per  Parke,   B.  in  StariClifTe  v.  and  replication,  1  Hodges,  98 ;    I  Bing.  N, 

Hardwick,   1  Gale,  130,  and  2  Crom.  M.  &  C.  681  ;   seizure  under  a  yi. /a.  and  replica* 

Ros.  I,  S.  C.  tim,  I  Bing.  N.  C.  721  ;  seizure  under  four 

(o)  So  in  an  action  for  keeping  a  mis-  warrants,  t  Adol.  &  El.  264 ;  tenancy  in 
cbievous  animal,  plea  of  "  not  guilty,"  de-  common,  or  partnership,  must  be  pleaded, 
nies  the  $eUnter  as  well  as  the  injury,  Tho*  Siancliffe  o.  Hardwick,  3  £>owl.  762 ;  % 
mnsv.  Morgan,  2  Cioro.  M.  Bl  Ros.  496.  Crom.  M.&Ros.l;'  I  Gale,  127;  Bosan- 
Iii  an  action  for  a  malicious  outlawry,  "  not  quet's  Rules,  57,  note  65.  But  a  mere  re- 
guilty*'  puu  in  issue  as  well  the  original  fusal  to  deliver  a  chattel  on  the  ground  that 
debt,  as  the  existence  of  reasonable  and  defendant  had  a^  lien  may  be  admissible 
probable  cause  fur  the  proceeding,  but  not  under  **not  guilty,"  id.  ibid,;  Supra^ 
the  reversal  of  the  outlawry,  Drummond  9.  n.  (n). 
Pigou,  2  Bing.  N.  C.  114,  (t)  In  an  action  for  a  libel,  "  not  gnilty" 

ip)  Dukes  «.  Gostling,  1  Bing.  N.  C.  suffices,  if,  upon  the  whole  context,  the  jury 

$88;    3  l>>wl.  619,  S.  C.     "Not  guilty"  can  bo  induced  to  find  it  to  be  no  libol,  1 

does  not  put  in  issue  the  inductmtnt  as  to  Gale,  69.     When  it  may  be  advisable  to 

platotjflT's  ri^t,  though  in  some  degree  part  plead  a  justification  to  mitiffate  damages, 

of  description  of  the  injury,  Prankum  ».  Chalmers  r.  Shackle,  6  Car.  &  P.  476, 
Earl  of  Falmouth,   1  Harr.  &   Wol.  I  ;   4 

Vol.  I.  65 
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>^-  >"      trade  alleged.     In  actions  for  an  e$cope^  it  will  operate  as  a  denial  of  (he  neg- 
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lect  or  default  of  the  shertfT  or  his  officers,  but  not  of  the  debt,  jodgmeotf  or 
preliminary  proceedings.  In  this  (brm  of  action  against  a  eomer,  the  plea  of 
*  not  guilty'  will  operate  as  a  denial  of  the  loss  or  damage,  hot  not  of  the  re* 
ceipt  of  the  goods  by  the  defendant,  as  a  carrier  for  hire,  or  of  the  purpose  for 
which  they  were  received* 

3.AU  mattera 

tn  oonfeMion      ••  2.  All  matters  in  confession  and  aToidance  shall  be  pleaded  specmllyi  M 

ancef 
plead) 
aalljr 


anceiobe     in  actions  of  asntmpait  (u)» 

pleaded  ap««  ' 


Y.  In  Trespass, 

ti'onfn*trM'  **  ^'  I>i  >^<^tions  of  trospass  quars  cUiusmn  fregii^ihe  close  or  place  ia 
I^inaat"^'  ^^^b>  ^^-*  °^"*^  ^  designated  in  the  declaration  by  ivome  or  oinllafa,  or  otkcr 
nai^'or  a.    ^^^P^^on^  in  failure  whereof  the  defendant  may  demur  specially. 

buuala.  lie., 
or  the  ae- 

rendanc  may      *«  2.  In  actions  of  trespass  quars  claauum  fregiU  the  plea  of  *  not  gail^ 

3.  <c  xvot  "hall  operate  as  a  denial  that  the  defendant  committed  the  trespass  alleged  (c) 
adeniauf^  in  the  |^ce  mentioned,  but  not  as  a  denial  of  the  plaintifi^s  posaessioni  or 
anrstTM.^*  right  of  possession  of  that  place,  which,  if  intended  to  be  denied,  must  ba 
SS7plSr.  traversed  specially. 

tiff'apoaaee* 
■ion  or  right 

BioD^anT  **  ^*  ^^  actions  of  trespass  de  bonif  asporiiUis^  the  plea  of  *  not  guilty'  shal 
be^^Bpeda^  Operate  as  a  denial  of  the  defendant  having  committed  the  trespass  alleged  {»] 
traversed,  [^y  taking  or  damaging  the  goods  mentioned  (x),  but  not  of  the  plaintiff's  pio* 
guilty »Mo     perty  therein  (y). 

treapaBB  de 
bontaa»pcr* 

tmaSAnvA  **  ^*  Where  in  an  action  of  trespass  quart  clausum  fregU,  the  defeadant 
S^oVtakfng^  pleads  a  right  of  way  with  carriages  and  cattle,  and  on  foot,  in  the  same  plea, 
vdaoM^ng  ^^^  issne  is  taken  thereon,  the  plea  shall  be  taken  distributively ;  and  if  die 
and^oi^  right  of  way  with  cattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  verdict 
preipeity?     ^^^^^   P^^^  ^^^  ^^®  defendant  in   respect  of  such  of  the  trespasses  proved  as 

4.  Plea  of  shall  be  justified  by  the  right  of  way  so  found,  and  for  the  plaintiff  in  reaped 
wf^^  ^LiniL  ^^  ^^^^  ^^  ^b®  trespasses  as  shall  not  be  so  justified. 

gBB^  cattle, 

If  traveraedl  **  ^*  ^^^  where  in  an  action  of  trespass  quare  clausum  fregil,  the  defendant 
Bidered  dial  pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle,  ex,  gr.  horsea, 
•odthe proof  sheep,  oxen,  and  cows,  and  issue  is  taken  thereon,  if  a  right  of  commoo  for 
Bhaii,^     some  particular  kind  of  commonable  cattle  only  be  found  by  the  jury,  averdiet 

tantOf    enti- 
tle the  de. 

fendaiit  to  a  (tt)  Therefore  (Jefendant*6 par/n«r0Av»  ivjth  *'not  guilty,"  eten  in  mitigation  of  dam* 
verdict,  Ac.  plaintiff  must  be  pleaded   in  trover.  Sun-     ages,  id,  ibid.  385,  588,  589  ;   5  Moore  ft  P. 

5.  So,  in  plea  clifTe  v.  Hardwick,  3  Dowl.  762.     A  denial     520  ;  2  Bos.  &  Put.  589. 

tommon^ff    ®^  plaintiff's   possession  of  goods,  or  as-        (*)  Pearcy  «.  Walter,  6  Car.  ft  P.  SSt. 
defendant  do  •'g'»««»'  denial  of  their  being  assignees  of        (y)  Therefore,  to  trespass  for  UkinggoQci% 

not  prove  a    a  bankrupt.  Best  «.  Thomas,  6  Cur.  &  P.  the  defendant  most  plead  specially  that  tke 

kindao^'c*!!  ^*^'    '^'^^  '''"'*  **^   ^^^  slander  miist  be  ^oods  were  their  property  as  assigoees  of  a 

pkaded  specially,  Chalmers  v.  Shackle,  6  bankrupt,  Jones  v.  Brown,  I  Bufi.N«C. 

Car.  &  P.  475  ;    and  it  seems  questionable  484,  where  see  form  of  plea  and  rejSicationt 

whether  it  could  be  given  in  Evidence  under 
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duB  |NtfNi  Tor  tlie  defeaikiit  in  respect  of  such  of  the  trespasses  proved,  as      ▼•  in 
shall  be  juetified  by  the  right  of  commoa  so  found,  and  for  the  plaintiff  in  ^*"''^"' 
respect  of  the  trespasses  which  shall  not  be  so  justified.  i*'>  ^  ^  ^o 

*  ■  «*  have  a  ver- 

dict pro /on- 

**  6«  And  in  all  actions  in  which  such  right  of  way  or  common  as  aforesaid,  e.  iq  ^^  ^, 
or  other  similar  right,  is  so  pleaded,  that  the  allegations  as  to  the  extent  of  the  ^Vruie  to 
right  aie  capable  of  being  construed  distributively,  they  shall  be  taken  dis-  ^^"." 
tiibvtively.''  ^s^^  of 

*  way  or  com- 

moB. 

The  3  &  4  W.  4,  c.  42,  s.  21,  and  Reg.  Gen.  4  W.  4,  give  a  plea  of  pay-  Plea  of 
ment  of  money  into  Court  by  leave  of  a  judge  in  some  actions /or  Ufrts  {z) ;  T? ^^"^ 
and  Reg.  Gen.   Hil.   T.  4  W.  4,  reg.    17,  prescribes   the  form  of  such  into  Court. 
plea  («)  t. 


11.  OF  THB  aUALITY  OF  PLEAS  IN  BAR. 

There  are  soracg'saera/  qutdiiiea  which  affect  pleas  in  bar,  and  some  rules  ii.  ^vau- 
which  prevail  tsi  ihe  eonsirueiian  of  them,  which  it  is  advisable  to  consider      ^'*'' 
before  we  inquire  into  their  ybrts.     The  gmeral  qvaiUiei  of  a  plea  in  bar 
are,— 

Ist,  That  it  be  adapted  to  the  nature  and  form  of  the  action,  and  also  be 
coaformable  to  the  count. 

2dly,  That  it  answer  all  which  it  assumes  to  answer,  and  no  more. 

3dly,  That  it  deny,  or  admit  and  avoid  the  facts ;  and  herein  of  giving 
color,  and  of  pleas  amounting  to  the  general  issue. 

4tUy,  That  it  be  single. 

MUy,  Certain. 

<th1y.  Direct  and  positive,  and  not  argumentative. 

7thiy,  Capable  of  trial. 

And,  8thly,  True ;  and  herein  of  $ham  pleas. 

*lst.  Every  pUa  m  bar  mnat  be  adapted  to  ihe  nature  of  ihe  aelumt  and   [  *652  ] 
epmformabU  to  ihe  count  (6).     Therefore  in  an  action  against  husband  and  J^j|^y"' 
wife  for  words  spoken  by  die  wife,  a  plea  that  *'  they"  are  not  guilty,  instead  to  the  ac 
of  "she  is  not  guilt)r,"  appears  to  be  improper  (c)  (944.)    We  have  already  J^°^*"^ 
aeen  what  are  the  appropriate  general  issues  and  special  pleas  in  each  action,  to  the  al> 
If  the  defendant  plead  a  plea  not  adapted  to  the  nature  of  the  actions,  as  nU  ]?p^. 
dtbU  in  assumpsit  (d) ;  or  non-assumpsit  in  debt  (e) ;  or  a  plea  of  set-off  to 

(z)  8m  form  in  Iroverand  replication,  6  164.    See  I  Chit.  Rep.  715,  716,  n.,  and 

Car.  k.  P.  71S.  cases  there  collected  as  to  pleading  not  guU" 

(a)  S  Chit.  Gen.  Prae.  684  to  687.  <y  in  tnmipBit,  or  non'Otiumpait  in  an  action 

(»)  Ca  Lit.  30S  a,  S85  b ;  Bae.  Ab.  Pleas,  for  a  tort.   And  &ee  Stra.  574,  1089 ;  Lawea 

I.  JKT  tot. ;  1  RoL  Rep.  SIS.  on  PI.  587. 

(e)  1  BoL  Rep.  91&  (0  6  East,  549 ;  14   Id.  448  ;  4  Taunt. 

li)  Barnes,  857;  Tidd,  9th  ed.  563,  476.  164 ;  1  Chit.  Rep.  716,  note  ;  Tidd,  9th  ed. 

Bed  mUe  Rep.  T.  Hardw.  179 ;  4  Taunt.  476. 


(944)  Vide  Chew  v.  WooUey,  7  Johns.  Rep.  408. 
t  See  American  Editor's  Preface. 
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"•  an  action  of  debt,  as  if  it  were  an  action  of  asaumpatt  (/) ;  ^  plaintiff  mtj 
QVALiTiBB.  ^^j  it  aa  a  nullity,  and  aign  judgment  (g).  But  the  plea  of  ••  not  guiUy**  in 
an  action  of  debt  on  a  penal  statute,  is  not  such  a  nullity  as  wiH  wamint  the 
plaintiff  in  signing  judgment  (h)  ;  nor  is  the  plea  of  nil  debet  in  an  action  of 
debt  on  a  judgment  (t).  So,  a  plea  in  assumpsit  that  the  defendant  **did  not 
undertake,  (omitting  *'  or  promise,")  in  manner,"  &c.  cooclnding  to  the  coun- 
try, is  not  a  plea  which  can  be  treated  as  a  nullity  (ik).  Where  the  plea, 
though  informal,  goes  to  the  substance  of  the  action,  as  nil  debet  to  debt  oa 
bond,  the  plaintiff  should  demur,  and  not  sign  judgment  (i) ;  and  in  general, 
where  the  defendant  pleads  an  improper  plea,  the  safer  course  is  to  demur,  or 
move  the  Court  to  set  it  aside  (m)(945).  In  debt  for  jCl,800«  the  defendant 
pleaded  that  he  did  not  owe  '*  the  said  sum  of  XlO  above  demanded ;"  and 
the  Court,  after  issue  joined,  would  not  compel  him  to  amend  (n).  If  dec- 
laration state  breach  of  condition  of  bond  in  non  payment  of  a  principal  iwn, 
a  plea  of  payment  of  that  and  of  the  interest  Ihereon  b  bad  {o).  But  tU 
plaintiff  mighty  instead  of  demurring,  safely  take  issue  in  the  words  of  the 
plea,  so  that  the  unnecessary  averment  in  the  plea  cannot  be  treated  by  the 
defendant  as  surplusage  (o). 

The  plea  must  not  only  be  adapted  to  the  nature  of  the  action^  but  also  be 
conformable  to  the  count  Thus,  if  an  assignee  of  a  bankrupt  declare  that 
the  defendant  was  indebted  to  the  bankrupt,  and  promised  the  plaiotiffi  ui 
1^*563  ]  assignee,  to  pay  him,  the  defendant  cannot  plead  that  the  *cause  of  action  did 
not  accrue  to  the  bankrupt  within  six  years ;  because  the  plea  does  not  answer 
the  promise  laid  in  the  declaration,  and  precludes  the  plaintiff  from  proving  a 
promise  to  himself,  and  is  therefore  bad  on  demurrer  (p).  And  in  debt^ttt 
dun,  a  plea  that  the  defendant  doth  not  owe  the  money  *^  to  the  plaintiif " 
alone,  is  insufficient,  though  if  it  had  been  nil  debet  generally,  it  would  have 
sufficed  (9).  So  the  plea  must  not,  contrary  to  the  legal  effect,  treat  an  in- 
strument as  a  promissory  note  when  it  was  not  so  declared  on  (r).  So,  it  is 
a  rule  that  if  to  a  transitory  action,  the  defendant  plead  any  matter  which  is 
itself  transitory,  he  is  obliged  to  lay  it  at  the  place  mentioned  in  the  declan- 
tion  {s)  ;  but  if  the  justification  be  local,  the  defendant  must  plead  it  in  the 
county  or  parish  where  the  matter  arose,  and  conclude  with  a  traverse  of  having 
been  guilty  elsewhere  {t) ;  and  at  common  law,  the  cause  must  have  been  tried 
there,  and  not  in  the  county  where  the  action  was  laid,  otherwise  it  was  error; 
though  this,  as  far  as  regards  the  trial,  no  longer  obtains,  the  action  being 
uniformly  tried  in  the  county  where  the  venue  is  laid  in  the  declaration  (a)* 

(/)  2  M.  &  Scl.  606.  Sed  ride  3  B.  &  P.  174  ;  ante,  516  noi^ (ii>. 

ig)  See  Tidd,  9th  ed.  503.  (o)  Bishton  v.  Evans,  2  Crom.  M.  k  Ken. 

(M   IT.   R.  462;  3  B.   &   P.  IN,  174  j      14. 

Com.  Dip.  Pleader,  2  S.  11.  s.  17.  (p)  2  Sira.  919  ;  2  Hen.  Bla.  561. 

1)  2  Chit.  Rep.  239.  (q)  Hob.  327,  328;   Reg.  PJac.  302;  Ric 


i 


A:)  3  D.  &  R.  621.  Ab.  Aciton,  qui  tatn,  D.     See  auU,  5A1 

(0  6  T.  R.  152;  5  Esp.   Rep    38;  anU,  (r)   I  Harr.  &  Wt»ll.  426. 

S18.  (s)  I  Saund.  247,  note  1,8  a,  noie  I ;  B5, 

(m)  1  Burr.  69  ;  2  T.  R.  390  ;  7  Id.  530 ;  note  I  ;  2  Ici.  5  b,  note  3. 

Rep.  Temp.  Hnrdw.  179;  5  T.  R.  152  <t)  Id, 

(n)  1  D.  &  R.  473.    See  I   M.  &  P.  276.  (w)  //.     See  I  S.iiind.  98,  n.  I. 


(945)  But  in  Falls  v.  Stickucy,  3  Johns.  Rep.  541,  the  court  say,  that  if  a  plea  is  had  of 
friroious,  the  plaintilT  ou«hi  either  to  demur  to  it,  or  treat  it  us  a  nullity,  and  enierado- 
fiiult  without  any  application  to  the  court.  {  See  Mawin  v,  Wilkin*,  I  Aikeit*s  {V«^ 
moot)  Rep.  107. } 
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8ot  yA/em  the  Ume  is  not  materia^  H  in  a  rale  that  the  plea  ahomld  follow  the  ^__^ 
day  io  the  dedaration,  and  if  H  he  matenal  to  vary  from  it  the  plea  should 
conchide  with  a  traverse  (or).  Where,  however,  there  is  no  ground  to  intend 
the  coDtraiy,  the  plea  wiU  be  considered  as  conformable  to  the  count :  thus,  in 
asflumpsit  against  an  executor,  on  die  promise  of  his  tesiaior^  the  defend*- 
ant  i^eaded  that  kt  did  not  undertake,  and  it  was  objected,  that  it  did  not  appear 
by  the  plea  who  did  not  assumet  but  it  was  adjudged  that  it  should  be  intended 
that  the  defendant  meant  to  plead  that  the  testator  did  not  promise,  as  there 
was  no  count  in  the  declaration  on  a  promise  by  the  executor  (y)« 

The  instances  in  which  a  plea  may  be  treated  as  a  sham  plea  and  as  a  nullt* 
tyt  in  consequence  of  the  matter  pleaded  being  inconsistent  and  impossible, 
with  reference  to  the  declaration,  will  be  hereafter  mentioned, 

9dly*  The  defendant  must  take  care  in  the  introductory  part  of  his  j^ea  as  |^^^', . 
w«ll  as  in  the  body  to  plead  to  and  answer  every  part  of  the  causae  of  acw  swer  tb« 
ticNi  diarged  in  the  declaration,  for  otherwise  the  plaintifi^  after  proving  the  ^J^^^^ 
fiieta  under  the  general  issue,  will  recover  for  all  that  has  not  been  justified,  withthe 
and  due  without  new  assigning,  but  not  so  as  to  mere  matters  in  aggrava»-  cxcepiion 

^       ,  s  ^      ^  '^  of  matters 

*"»(*)•  inaggra. 

•   Tation. 

3dly.  It  is  a  rule  that  every  plea  must  answer  the  whole  declaration  or  adiy.MQst 
Goant,  or  rather  all  that  it  assumes  in  the  ^introductory  part  to  answer,  and  no  answer  all 
more  (a)  (946).     If  a  plea  begin  only  as  an  answer  to  part,  and  is  io  truth  but  j^  answeT 
•n  answer  to  part,  as  if  the   defendant  in  trespass  for  taking  two  sheep  plead  and  no 
that  the  plaintiff  '*  ought  not  to  have  his  action  as  to  on«a"  because  he  took  that  "^'l^^^i^  i 
otu  doing  damage  on  his  close,  &c.  and  does  not  in  that  or  any  other  plea  (6) 
notice  the  remainder  of  the  declaration,  the  plaintiff  cannot  demur  to  the  plea, 
for  it  is  sufficient  as  far  as  it  extends,  but  must  take  judgment  for  the  part  un- 
answered as  by  nU  diciL     If  he  demur  or  plead  over,  without  taking  such 
judgment  the  whoU  action  is  diiconiinued  (c)(947} ;  for  in  such  case  the 

(«)  1  Saond.  14,  81  a,  iioU  3 ;  t  Id.  5  b,  595,  per  Bosanqnet,  J. 
note  3;  Com.  Dig.  Pleader,  E.  4 ;  SeejMfl,        (c)  Salk.   179;    I  Saund.  28,  note  3;   1 

as  to  ilum  est  eadem.  Hen.   Bla.  645  ;    I  B.  &  P.  4 1 1  ;    C  Taunt. 

(y)  I  LcY.  184;  Latch.  185.  606,607;    S  Marsh.  304,  S.  C.     However, 

iz)  Bush  V.  Parker,   1   Bing.  N.  C.  73 ;  at  any  lime  during  the  samejierm,  ihe  plain* 

and  see  8  Crora.  M.  &  Ros.  329.  tifT  may  rectify  his  mistake  by  taking  judg- 

(«)  Co.  Lit.  303  a  ;    Com.  Dig.  Pleader,  ment,  Stra.  303  ;  Lord  Raym.  716  ;  1  Salk. 

E    L36;    I  Saund.  88,  n.  3,  and  notes  e,  f,  ISO.    And  a  discontinuance  is  cuted  nfle* 

e,  h,  5th  ediu ;    8  B.  &  P.  427 ;    3  Id,  174  ;  Teruict  by  statute  32  Hen.  8,  c.  30  ;   I  Hcu. 

8teph.  8d  ed.  853;    1  Tyr.  &  Or.  85;  5  Bla.  644;    and  after  judgment  by  nil  dicUf 

Tf  r.  481  ;  8  Cr.  M.  k  Ros.  56.  canfission^  or  noa  sum  in/ormatus^  by  4  &  5 

(5)  1  Saund.  88,  n.  g.  5th  ediu  ;  6  Bing.  Ann.  c.  16. 

■  ■  -, -■,,..■  . — - —         s • ■ 

(945)  Vide  Nevins  v.  Keeier,  6  Johns.  Kep.  63.  Riggs  v.  Denniston,  3  Johns.  Cas. 
108.  Fletchar  •.  Peek,  6  Cranch,  186.  Barnard  v.  Duthy,  5  Taunt.  87.  Spencer  «. 
Sonthwick,  1 1  Johns.  Rep.  583,  587.  {  Van  It  ess  «.  Hamilton,  19  Johns.  Rep.  374.  Hal- 
lett  9,  Holmes,  18  Johns.  Rep.  28.  \ 

(947)  {  **It  appears  to  me,**  says  Ch.  Justice  SrcNCtn,  in  reference  to  the  text,  and 
to  I  Saund.  88,  n.  3,  **  that  the  |X)sition  laid  down  by  Mr.  Chitty,  and  Serjeant  Wil- 
Kama,  is  not  Uw,  and  the  eases  they  refer  to  do  not  bear  out  the  proposition.  On  the  con- 
trary, there  are  seTeral  cases  which  are  directly  opposed  to  it,*'  &e.  Sterling  v.  Shcr- 
W(K)d,  80  Johns.  Rep.  806.  In  Riggs  v*  Denniston,  3  Johns.  Cas.  805.  Kent,  J.,  lavs 
down  the  rule  thus :  That  as  the  plea  did  not,  either  by  denying  or  justifying,  meet  the 
whole  matter  or  gravamen  contained  in  the  eonnt,  it  was  for  that  reason,  kud  ;  and  he  re- 
linTed  to  S  Vent  193.  Cro.  Jac.  87.  Cro.  Eltz.  434.  It  does  not  expressly  appear  by 
the  ease,  whether  the  plea  professed  to  answer  the  whole  declaration  or  not ;  but  I  infer 
that  it  did  iiot|  or  else  that  would  hare  been  relied  on  in  the  opinion  delivered. 


AM  0»  Ttt£  SBVBRAL  PUUft. 

ii>  phitttiff,  by  omittiag  to  eoibroe  hw  ckiin  in  respect  of  the  imtiuweKd  j^Mtm 
^AUTiM.  ^  ^^^  claim  bj  taking  judgaieDt«  or  to  roaign  it  by  eoteriog  a  nolU  proMfai 
thereto,  cauaea  a  chasm  or  hiatus  in  the  proceedings  (d).  But  where  to  a  dse> 
laration  in  debt  demanding  £B0  and  containing  six  counts  for  £10  eachi  lbs 
defendant  pleaded  that  he  did  not  owe  the  said  sum  of  £10,  above  demandftdi 
and  the  plaintiff  treated  the  plea  as  a  nullity  and  signed  judgment,  the  Ceuit 
net  the  judgment  aside  on  the  ground  that  the  **  of  £W*  might  be  stiuck  out 
as  aorplttsage  (s).  If  the  plea  profess  to  answer  only  a  part,  but  afterwards 
answers  more,  it  has  been  held  that  the  plaintiff  should  not  demur,  but  ihouU 
lake  judgment  for  the  part  not  mentioned  in  the  beginning  of  the  plea  (/)(M8j« 
But  if  a  plea  profess  in  its  commencement  to  answer  the  whole  cause  of  a> 
tioo,  and  afUrwards  answer  only  a  part,  the  whole  plea  is  bad  (g) :  and  in  tbii 
matance  the  plea  being  insufficient,  the  plaintiff's  course  is  to  demur  genendlj  or 
■peeially,  and  there  will  be  no  discontinuance  by  so  doing,  or  by  replying,  ioatesd 
of  taking  judgment  as  to  the  unanswered  part  (A).  As  if  in  covenant  for  seven 
^pafteia'  rent,  *a  fdea  profess  to  answer  the  whole,  but  only  show  a  suireDder 
[  *565  ]  keihie  the  last  four  of  the  seven  quarters'  rent  accrued  due,  it  is  bad  oa  de^ 
■HHTer,  because  it  does  not  answer  the  whole  breach,  which  is  not  eatiie,  bat 
part  of  it  may  be  proved  (t).  And  where  to  a  declaration  for  a  libels  wbick 
ckaigedlhat  the  plaintiff  had  been  three  times  suspended  for  misconduct  as  a 
proctor,  the  defendant  pleaded  to  the  whole  declaration  that  tfie  plaintiff  bad  been 
ence  so  suspended,  it  was  held  on  demurrer  that  the  plea  was  altogether  bad : 
akhoagh  as  the  libel  was  divisible,  the  plea  would  have  been  sufficient  bad  it 
been  confined  in  the  introduction,  &c«  to  the  charge  of  the  single  suspea- 
sion  (i).  So,  if  in  trespass  the  defendant  assume  in  the  introductoiy  part  of 
kis  plea  to  justify  an  assault,  battery,  and  wounding^  and  afterwards  merely 
skow  that  by  virtue  of  a  writ  he  arreeUd  the  plaintiff,  bat  allege  nothing  to 
justify  the  wounding^  this  is  bad  on  demurrer  (/)  (949).     But  these  ndes 

{i}  Difleondnuanee  ia  either  of  process  or  uanee.    And  see  per  Bosanqiiet,  J.  6  Bits* 

of  pleading.    As  to  continuances,  (kc  Tidd,  595. 

9Uied.  678;  Steph.  Sd  edit.  33.  (g)  I   Saund.  2%  n.  3;    Willes,  S5;  I 

(<)  Risdale  v.  Kelljr,   I   Cromp.  k  Jer.  Sslk.  179;    I  Chit.   Rep.   13«;   tB.ltC. 

410.  477;  3D.lt  R.  647,  S.  C. 

(/)  1  Stra.  303 ;    I  Saund.  28,  note  3,  (A)  Crump  v,   Adney,  3  Tyr.  979 ;  6 

tm.    Bat  see  9  R  It  P.  497,  where  it  was  Taunu  646,  647  ;  Steph.  9d  edit.  945  ;  9  B. 

decided  that  when  a  plea  begins  as  an  an-  &  C.  477  ;    3  D.  ft  R.  647,  S.  C. ;  6  Binr> 

•wer  to  part,  and  conu:ns  in  the  body  of  it  966. 

an  answer  to  the  whole,  the  plaintiff  may  (t)  5  Taunt.  97.    See  1  B.  fc  C.  460. 

demur ;  but  (as  observed  in  note  g.  to  1  (k)  6  Bing.  966,  and  587,  S.  C 

Saund.  98,  5th  ed.)  in   this  case  there  was  a  {l)  I  Saund.  996,  n.  1  ;    8  T.  R.  999;  6 

plea  of  new  mtaumptii  to  the  whole  dectara-  T.  R.  509 ;  7  Taunu  689 ;  1  Moore,  4i9, 

tlon,  flo  that  the  special  plea  which  was  de-  8.  C. 
muired  to  could  not  operate  as  a  disconiin- 

(046)  Hallett  e.  Holmes,  18  Johns.  Rep.  98.  Vide  Nevins  v.  Keeler,  6  Johns.  Rep. 
ex  Loder  «.  Phelps,  13  Wend.  R.  48.  In  England,  if  a  plea  begins  as  an  answer  only 
to  a  part  of  the  declaration,  and  is  in  truth  only  an  answer  to  part,  the  plainiiflf  fflstt 
take  judgment  for  the  part  unanswered  as  by  nit  dicU,  Here,  a  general  demurrer  to  fueh 
a  piaa  is  sutUined.  Etheridge  «.  Osbom,  19  Wend.  R.  409.  This  is  a  fatal  defect  Ster> 
ling  e.  Sherwood,  90  Johns.  Rep.  904.  Hecock  «.  Coates,  9  Wend.  R.  419.  Slocum  •• 
Deapard,  Bib.  615.  The  court  repose  themselrcs  upon  the  opinion  of  Willis,  Ch.  J.  Jb 
BuUythrope  v.  Turner,  Willes,  475,  80,  and  Yelv.  38.,  Cro.  Jac.  97,  Cro.  EUz.  434, 9  Yen- 
trts,  193,  and  3  Johns.  Cas.  905.    Vide  6  Oreenl.  R.  476. 

(049>  See  Oatea  e.  Louosbury,  90  Johns.  Rep.  497. 
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ilMuld  Im  iiiiderMood  wMh  tUs  qoalificatioii,  that  f^  mri  of  the  d^laniliiMi       it. 
wkin^  n  professed  to  bet  but  is  not  answered  bj  the  pies,  is  msterisl,  sod         ^^ 
the  gist  of  the  action ;  for  where  any  thing  is  inserted  in  the  declaration  mer^ 
If  as  matter  of  itggravaiiont  the  plea  need  not  answer  or  jttstify  that*  and  the 
answering  the  matter  which  is  the  gist  of  the  action  will  suffice  (si). 

A  general  chaige  ought  to  be  answered  in  every  pert,  but  it  is  said  to  be 
svfidem  to  answer  a  collateral  issue  in  the  words  of  the  pkintiff  (n).  Thus, 
in  an  sction  of  waste  in  cutting  twenty  trees,  the  defendant  ought  to  plead  that 
he  did  not  cut  the  said  trees,  or  tithw  ofihen^  or  the  traverse  would  be  too 
large ;  though  in  debt  on  an  obligation  that  he  shall  do  no  waste,  if  the  breach 
aaaigned  is  that  be  cut  twenty  oaks,  it  is  sufficient  to  plead  that  he  did  not 
cut  the  said  twenty  oaks  modo  e<  forma  (o).  A  plea  in  bar  to  an  avowry  foe 
pent  for  £120  that  the  said  £  130  were  not  due,  without  saying  ^  or  any  pari 
thereof,"  is  bad  on  demurrer  (p).  The  points  on  this  subject  wyi  be  mon 
fiiUy  stated  when  we  consider  the  nature  of  TVoeertes* 

*11ie  fault  of  diteowtimumee  in  pleading  may  occur  in  a  replication ;  as  wheva  r  *556  J 
a  plea  to  the  whole  of  an  entire  and  indivisible  claim  is  not  answered  or  noticed 
s»  Me  by  the  plaintiflfCg). 

4thly«  A  plea  in  bar,  unlike  a  plea  in  abatement,  offers  matter  which  is  a  ^^*  ^ 
conclusive  answer  or  defence  to  the  action  upon  the  merita»  It  is  obviona  deny  or 
that  such  a  plea  must  contain  either,  1st,  a  iroeerse  or  denial  of  the  plaiotiff^a  ^^'*"~V. 

ADO  AYO0Q  ^ 

allegations ;  or,  2dly,  an  express  or  implied  admi$9ian  that  such  allegatioos  ami  beram 
are  true,  with  a  statement  of  matter  which  destroys  their  effect  In  other  ^^^"V. 
words,  a  plea  in  bar  must  deny^  or  confess  and  avoid  the  facts  stated  in  the  of  speead 
declaration  (r)«  Pleas  in  bar  are  not  therefore  susceptible  of  any  other  di^  pl«n«t  . 
vision  than,  1st,  pleas  of  iraver$e  or  denial;  2dly,  pleas  by  way  of  con/etstOA  toUMCM^ 
and  avoidance.  ^  srsi ' 

Pleas  in  denial  are  either  the  general  issue  in  those  actions  in  which  so 
genera]  a  traverse  is  admissible,  or  they  occur  in  instances  in  which,  there 
being  no  general  issue,  as  in  covenant,  &c.,  some  specific  fact  is  specially 
disputed.  The  doctrine  of  Travereee  will  be  discussed  in  a  subsequent  part 
of  the  work. 

The  quality  of  a  plea  in  confes$ion  and  avoidance  is  more  peculiar,  and  da* 
niands  particular  attention.  A  plea  of  this  description  is  either  in/iffft)!calio» 
or  excuse  of  the  matters  alleged  in  the  declaration  ;  as  imprisonment  under  a 
magistrate's  warrant,  or  son  aasault  demesne  in  trespass  ;  or  it  is  in  dischargs 
of  the  cause  of  action  by  subsequent  matter,  as  accord  and  satisiactiont  or  a 
release  («).    It  is  observable  that  each  of  these  pleas  admits  the  mere  facto 

{m)  1  Ues.  Bl.  655;   S  Campb.  I7S;  I  <ii)  Cro.Eliz.S4;  S&  AP.  S4S;  Covk 

8aund.  88,   note  3  ;  3  T.  R.  997  ;  3  Wils.  Dig.  Picader,  Q.  15. 

SO;  8  Wil8.  313^  Com.  Dig.  Pleader,  E.  I.  (•)  Cro.   Eliz.  84;    YelT.  SSS  ;    set  9 

Qu«r«  wliether  a  plea  directly  and  ezpresfi-  Saund.  6  b»  c,  d»  e,  when  to  traverse  tbs 

)y  denying:  the  facu  alleged  in  one  count  plice  alli»ed. 

and  wholly  inapplicable  to  the  other  cause  (p)  3  d.  It  P.  348. 

of  action  stated  in  the  declaration,  but  with*  (q)  See  I  B.  fc  C.  460,  465,  46e ;  S  D.  It 

out  oiiy  introdvclen^  slalnmnt  pr^faudty  R.  471,  8.  C. ;  and  jMsf,  at  Co  TraTersae. 

limiting  Ut  aj>plicatum  to  thefint  count,  is  to  (r)  See  Reg.  PI.  69  ;  81  H.  %  It ;  Tidd, 

be  considered  •«  a  plea  to  that  count  only  9tb  ed.  653 ;  5  B.  It  C.  479 ;  4  B.lt  C.457  j 

or  as  an  informal  answer  to  the  whole  decia-  Steph.  on  Pleading,  8d  ed.  171. 

ration.  Worley  e.  Harrison,  5  Nev.  &  Man.  (j)  See  Com.  Dig.  Pleader,  S  M«  19 1 

173.  Steph.  8d  ed.  839,  840. 


Mfl  or  TBB   SCVfiRAL  PUEAS* 

"-  Slated  in  the  decltratimi«  at  that  the  densndant  eommitted  the  trespasflet 
ebarged ;  that  the  contract  wot  made  or  the  Mt  was  inctirredy  &c.  Bat  te 
matter  which  they  allege  hy  way  of  defence  defeats  or  aToids  the  legal  effect 
of  those  facts,  and  disproves,  if  true,  the  plain ttfT^s  right  of  action.  As  a  part 
of  this  rule  that  a  plea  must  either  traverse  or  deny,  or  etmfeu  and  cnotd,  it 
was  in  a  late  case  held  that  a  plea  of  discharge  under  an  insolvent  act,  from 
Uahility  to  perform  the  promises  kid  in  the  declaration,  must  expressly  cenfeas 
such  promises  to  have  been  made,  and  this  not  hypothetically ;  and  diat  there- 
fore a  plea  of  discharge  irom  the  alleged  promises,  ^^  if  any  mch  wert  vMdt^^ 
was  demurrable  (/).  So,  very  recently,  a  plea  of  the  statute  of  limitationB, 
l^leging  that  the  cause  of  action,  **  if  any  such  there  be,'*  did  not  accrue,  fcc 
was  bad  on  special  demurrer  (ti)  ;  and  yet  it  has  been  the  course  in  varioas 
pleas,  as  in  those  to  die  jurisdiction,  and  in  pleas  in  abatement  of  nonjoinder, 
to  introduce  those  words. 

The  ffrinciples  of  pleading,  and  now  as  we  have  just  seen  the  ezpreas 
rules  (jr),  require  in  general  that  matter  in  confession  and  avoidance  should 
be  tpecialhf  fltad^d^  and  not  be  given  in  evidence  under  the  general  issue  or 
[  *667  ]  traverse  (y).  The  important  relaxation  of  or  departure  *from  this  rule,  ia 
many  instances  in  assumpsit,  debt  on  simple  contract,  and  case,  has  been 
already  adverted  to ;  but  we  have  shown  that  the  defendant,  even  in  those 
actions,  always  had  the  option  of  pleading  matter  in  confession  and  avoidance 
specially  (z). 

Of  giving      An  important  rule  of  pleading  is  deducible  from  the  principle  that  a  plea  ifl 

Color  {a),    n^f  most  traverse,  or  confess  and  avoid,  the  matter  to  which  it  is  applied, 

namely,  that  a  plea  in  confession  and  avoidance  must  give  Color ;  and  on  dus 

rule  chiefly  depends  the  doctrine  that  a  special  plea,  not  pleaded  as  a  general 

issue,  but  which  is  so  in  effect,  will  be  defective. 

It  is  plain  that  a  plea  which  shows  new  matter  in  avoidance  or  discharge  of 
the  plaintiff's  allegations  is  double  and  argumentative  (6),  if  it  do  not  admit 
the  apparent  tru^  of  those  allegations  as  matter  of  fact.  There  can  be  no 
occasion  to  adduce  grounds  for  defeating  the  operation  of  disputed  facts. 
The  plea  in  avoidance  must  therefore  give  color  to  the  plaintifi^  that  is,  must 
give  him  credit  for  having  an  apparent  or  prima  facie  right  of  action,  inde- 
pendently of  the  matter  disclosed  in  the  plea  to  destroy  it 


Of  pleas        Where  the  defence  consists  of  matter  offact^  merely  amounting  to  a 
amountiiig  of  such  allegations  in  the  declaration,  as  the  plaintiff  would  on  the  general 
eral  mie!*  ^^^®  ^®  bound  to  prove  in  support  of  his  case,  a  special  plea  is  bad  as  unne- 
cessary, and  amounting  to  the  general  issue  (950)  ;  first,  because  such  spe- 

(I)  Gould  V.  Lasbury,  I  Crom.  M.  &  Ros.  199. 

t54 ;  S  Dow  I.  707 ;  ied  ^tutre,  this  has  since  (z)  Jinle,  51 5 ;  4  B.  &  C  547 ;    1  M.  It 

been  doubted.  P.  308 ;  see  Steph.  Sd  ed.  196  to  SOI. 

(tt)  Margetts  r.  Bays,  K.  B.  15  Jan.  Hil.  (a)  See  a  recent  form  of  color,  I  Bing*  N' 

T.  4.  D.  IfiSS.  C.  484. 

(x)  JinU,  551  /.  (ft)  As  to  these  faulu  in  a  plea,  uefttii 

(y)  JhiU,  513,  516 ;  Stephen,  Sd  ed.  198,  and  ante,  959,  t7l,  378. 


(950)    {  Therefore  the  plea  of  nvl  Hel  eorpwetiim  to  an  action  of  aaium^  apisii  a 
corporation,  is  bad  on  special  demurrer,  as  amounting  to  the  general  issue.    Bank  cf  An* 
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cial  plea*  if  coasidered  as  a  traverse^  tends  to  needless  prolixity  and  expense*        "• 
mnd  is  an  argumentative  denial  and  a  departure  from  the  prescribed  forms  of  ^^^''"'  '* 
pleading  the  general  issue ;  add*  secondiji  if  viewed  as  a  plea  in  confusion  Of  giving 
and  avoidance^  it  does  not  give  color  or  a  plausible  ground  of  action  to  the  ^  ^* 
|4aintiflr(c). 

Thus,  in  assumpsit  or  debt  on  simple  contract,  a  plea  of  matter  which  shows 
that  no  such  contract  was  in  f<ict  made,  is  bad  ;  as  a  plea  in  an  action  for  the 
price  of  a  horse,  '^  that  the  defendant  did  not  buy  the  horse."  (d)     So  in  an   ^  ^t^i^  i 
action  of  ^assumpsit  against  a  defendant  for  the  use  and  occupation  of  a  house    '*  '' 

**by  A.  his  wife,  at  his  request,"  a  plea  that  A.  was  not  the  defendant's  wife  is 
bad  (e)«  And  in  trespass  for  taking  personal  property,  the  defendant  cannot 
plead  properly  in  a  stranger  or  himself  (/) ;  because  that  goes  to  contradict 
the  evidence  which  the  plaintiff  must  adduce  on  the  general  issue  in  support 
of  his  case.  So  in  trespass  to  land,  the  plaintiff  must  prove  upon  the  general 
issue  his  possession  thereof  at  the  time  the  trespasses  were  committed  (g*)  ; 
therefore  a  plea  that  the  plaintiff  **  had  no  such  close,"  (h)  is  bad.  And  if  in 
trespass  for  breaking  and  entering  the  plaintiff's  house  and  taking  '^  Am" 
goods,  the  defendant  justify  as  sheriff  under  a  fieri  facias  against  the  goods 
of  a  third  person,  the  plea  will  be  bad  if  it  state  that  the  defendant  took  the 
goods  mentioned  m  the  declaration  (i).  So,  where  in  a  declaration  for  slander, 
the  words  set  out  imported  an  unqualified  assertion  by  the  defendant  that  the 
plaintiff  was  insolvent,  and  in  a  plea  of  justification,  the  defendant  only  ad- 
mitted that  he  had  uttered  words  importing  that  he  had  mentioned  the  fact,  on 
the  authority  of  a  Ihird  person^  who  was  the  author  ;  the  Court  held  the  plea 
bad,  because  it  did  not  confess  and  anoi^  the  charge  laid  in  the  declaration  {h)m 
In  trespass  for  an  assault  and  battery,  where  the  defendant  pleaded  that  he 
was  riding  a  horse  in  the  highway,  and  that  his  horse  bemg  frightened  ran 
awaj  with  him,  and  that  the  plaintiff  was  desired  to  go  out  of  the  way,  and 
did  not,  and  the  horse  ran  upon  the  plaintiff  against  the  defendant's  will ;  on 
demurrer,  the  plaintiff  had  judgment,  because  the  defendant  had  assumed  to 
justify  the  battery,  and  yet  had  not  confessed  that  which  amounted  to  a  battery 
bj  himself;  for  if  the  horse  ran  away  against  the  will  of  the  rider,  it  could  not 
I  be  said,  with  any  color  of  reason,  to  be  a  battery  in  the  rider ;  and  it  was  ob- 

■                (0  Com.  Dig.  Pleader,  E,  13;  Boc  Ab.  (/)  Ld.  Raym.  88,  89;  1  Vent.  249;  S 

Pleas,  G.  3 ;  3  Bla.  Com.  309 ;  1  M.  &  P.  Ley.  98  ;  Cro.  Eliz.  329. 

S94,  306 ;  4  B.  &  C.  547  ;  Stephen,  2d  ed.  (g)  Ante,  538. 

4.'9.    In  I  M.  &  P.  307,  the  Court  com-  (A)  10  Hen.  6, 16;  Stephen,  2d  ed.459. 

plained  of  the  contradiction  in  the  books  as  See  Tarious  other  instances  put,  ti.  459  to 

lo  wiMt  plea  amounts  to  the  general  issue.  461 . 

(if)  Vin.  Ah.  CeritxkUy  in  pleading,  E.  15,  (t)  See  the  forms,  pott^  toI.  iii. 

ekes  Bro.  Traverse,  pi.  275  ;  22  Edw.  4, 29.  (k)  10  B.  &  C.  263. 

(«)  2  Chit.  Rep.  642. 


bomv.  Wesd,  19  Johns.  Rep.  300.  {  Vide  Kennedy  v.  Strong:,  10  Johns.  Rep.  289. 
f  Little  «.  BoUes,  7  Halst.  Rep^  171.  |  So,  in  action  uoon  a  joint  promissory  note,  a 
plea  that  it  was  the  separate  note  of  the  defendant,  is  bad  upon  special  demurrer,  as 
•mounting  to  the  general  issue.  Van  Ness  •.  Forrest,  8  Cranch,  30.  See  Wheeler «. 
Curtis,  1 1  Wend.  R.  660.  A  plea  of  licence  in  an  action  quare  elausum  fregU^  from  one 
faaTingonly  a  possessory  right  to  the  loetu  in  quo,  without  giving  color  to  tlie  plaintiff,  is 
bad,  as  amounting  only  to  the  general  issue.  tJnderwood  v.  Campbell,  13  Wend.  R.  78* 
Collait  s.  Flinn,  6  Cowen,  466.  Under  the  general  issue,  the  plaintiff  must  prove  his 
posisisimi,  and  the  plea  of  licence  as  there  pleaded  raised  a  question  of  possession  only, 
and  was  therefore  bad.  /6. 
Vol.  I.  66 
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"•         senred  by  the  Court,  that  if  the  plaintiff  had  pleaded  aot  guflty,  this  mtler 

^  ^         '  might  have  acquitted  him  upon  evidence  (/)* 

Of  giving  The  common  allegation  in  a  plea,  by  way  of  introduction,  that  the  cauM  of 
action  laid  in  one  count,  and  the  cause  of  action  laid  in  another  count,  are 

[  *559  ]  one  and  the  same,  showing  ^matter  in  discharge  of  one  cause  of  actioa  oiiiy» 
seems  to  render  the  plea  defective,  as  amounting  to  the  general  issue  (»)• 
The  fault  in  question  is  no  ground  of  error;  and  can  it  seems  only  be  objected 
to  by  a  special  demurrer  (n).  It  has  even  been  said  that  the  only  mode  of 
taking  advantage  of  the  defect  is  to  apply  to  the  Court  to  set  aside  the 
plea  (o)(961) ;  but  it  is  difficult  to  imagine  upon  what  principle  the  right  of 
demurrer  can  be  excluded  ;  and  there  are  many  instancea  in  which  it  hasbsea 
exercised  (p). 

Of  implied  {^  fi^^  above  instances  the  mere  facts  are  denied,  and  no  question  of  km 
upon  their  effect  is  raised.  Where  the  cause  of  action  is  avoided  by  matter 
exposifacto^  as  payment,  accord  and  satisfaction,  &c«  it  may  always  be  spe- 
cially pleaded  (9).  So,  where  die  defence  consists  of  matter  of  lew,  where  ia 
other  words  the  mere  facts  charged  in  the  declaration  are  admitted,  and  their 
legal  operation  is  disputed  by  matter  alleged  in  the  plea,  the  defendant  need 
not  plead  the  general  issue,  and  the  plea  may  be  special,  in  this  case,  fiea 
the  nature  of  the  defence,  the  plaintiff  has  an  implied  color  of  action,  bad  ia- 
^ieed  in  point  of  law  if  the  facts  pleaded  be  true,  but  which  is  properly  refened 
to  the  decision  of  the  Court  (r).  Thus,  in  assumpsit,  the  defendant  may  spe- 
cially plead  infancy,  lunacy,  or  coverture,  when  the  contract  was  made ;  or  il- 
legality  of  consideration,  as  usury  or  gaming  ;  or  that  the  engagement  vis 
void,  as  not  being  in  writing,  according  to  the  statute  of  frauds  (s),  80,  a 
plea  in  assumpsit  for  goods  sold,  that  they  were  sold  by  A.  as  the  plaintiff's 
agent,  that  the  agent  sold  them  as  his  own  with  the  plaintiff's  privity»  sad 
that  the  defendant  was  not  awsre  of  the  real  facts,  and  showing  a  debt  fron 
the  agent  as  a  set-off  is  good  ;  for  this  matter  operates  as  a  legal  extiaguish- 
[  *560 1  ^^^^  ^^  A  ^^^^  not  otherwise  denied  {i)%  So,  a  plea  in  *trover,  that  A.  ivas 
possessed  of  and  lost  the  goods,  that  B.  found  them,  and  gave  them  to  tke 
plaintiff,  who  lost  them,  and  that  the  defendant  found  them,  and  by  the  coia- 
mand  of  A.  converted  them,  was  held  sufficient,  because  it  gave  an  implied 
color  by  confessing  the  po88e$aian  and  properly  in  the  plaintiff  against  all  but 
the  lawful  owner  {u). 

So,  without  giving  express  color,  the  defendant  may  plead  in  trespass  or 
trover  that  A.  was  possessed  of  the  goods,  not  alleging  they  were  his  own,  and 

(0  Salk.  637  i  Ld.  Raym.  38  ;    3  Wils.  («)   1   M.  &  P.  394,  308 ;    4  Bing-  470, 

411.  S.  C;    4  B.  &  Aid.  595  ;   itd vide  I iFrU», 

{m)  ^te,  449;    Fretm.  367;  vide  post^  494;  and  as  to  the  replication,  &c.  see  U  ; 

as  to  the  Q,ua  est  eadem,  mtte,  515,  547;   1  Crom.  &  M.  839.    At  (be 

(»i)  See  post,  as  to  the  consequences  of  trial  of  an  action  on  a  guarantee,  the  pUls- 

not  eivinf  cxpccss  color  when  necessary.  tiff  would  be  bound  to  prove  a  writttn  eos- 

(c)  Se«  Hob.   127  ;   1  Leon.  178  ;  2  Rol.  tnic;,  but  still  it  is  not  siated  in  the  deelara- 

Rep.    HO;     Com.   Dig.    Pleader,   G.    14;  lion  that  it  was  in  writini;,  and  this  may  b« 

Stephen,  2d  cd.  463.  ecnstdered  a  defence  on  matter  of  Isw- 

(p)  And  see  6  East,  583,  597 ;    2  Chit.  (0  4  B.  &  C.  547  ;  7  D.  ^  R.  48,  S.  C 

Rep,  649.  (m)  Cro.  El.  268,  539  ;  8  Co.  90  b ;  Coo. 

iq)  1  M.  &  P.  308;  4  B.  &  C.  552.  Dig.   Pleader,  E.  14,  aee.  i  Latch.  185;  I 

(r)  Tidd,  9ih  ed.  653.  Leon.  i78,  semi.  amtra» 

(951)  Vide  Whittlesey  v.  Wolcoti,  8  Day's  Rep.  ^31. 
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BoM  (hem  in  market  overt  to  tlie  defendant ;  or  that  B.  took  them  dt  quodam        ii. 
ignota,  and  waived  them  within  the  defendant's  manor,  wherefore  he  took  ^^^'-'^"'^ 
Ikem  :  because  such  plea  gives  an  implied  color,  and   does  not  deny  but  that  Of  giTing 
die  pr&periy  was  in  the  plainttfiT;  and  the  defendant  is  not  bound  to  show  ^^^°^' 
ezpresaijr  in  whom  it  was  (jt).     So,  in  trespass  for  taking  com,  the  defendant 
laaj  plead  that  he  took  them  as  tithe  or  as  wreck,  without  giving  express 
e<rfor  (y).      The  plea  of  Uberum  ienemenium  may  also  be  considered    as 
giving  implied  color  (z),  for  it  tacitly  admits  that  in  point  of  fact  the  plaintiff 
may  have  been  in  possissum  of  the  locua  in  quo^  (which,  as  in  the  case  of  per- 
sonal property,  prima  facie  entitles  the  plaintiff  to  maintain  trespass  against  all 
the  world  but  the  rightful  owner  (a),)  but  insists  that  in  point  of  law  such 
possession  is  unlawful  (6).     So,  in  trespass  to  lands,  if  the   defendant  aver 
that  the  plaintiff  was  seised,  and  claim   under  a  demise  from  him,  expresi 
color  need  not  be  given  (c)  ;  but  a  plea  of  such  demise  **  by  virtue  whereof 
die  defendant  entered  and  was  po«««Mei2,"  at  the  time  of  ihe  trespasses,  ap- 
pears to  be  bad,  as  amounting  to  the  general   issue  {d  ).     The  unnecessary 
addition  of  color  appears  to  be  no  ground  of  demurrer,  for  the  introduction 
of  superfluous  words  of  form  will  not  vitiate  (e). 

But  where  from  the  nature  of  die  defence,  the  plaintiff  would  have  no  im«  Of  exprtit 
plied  color  of  action,  the  defendant  cannot  plead  specially  any  matter  which  ^^^^' 
oontroverts  what  the  plaintiff  would  on  the  general  issue  be  bound  to  prove 
witliont  ^giving  express  cohr(f).  £xpress  color  is  defined  to  be  **  a  feigned  [  *661  1 
matter  pleaded  by  the  defendant  in  trespass,  from  which  the  plaintiff  seems  to 
have  a  good  cause  of  action,  whereas  he  has  in  truth  only  an  appearance  or 
color  of  cause."  (g)  Thus,  in  an  action  of  trespass  to  land,  if  the  defendant 
plead  a  possessory  title  under  a  demise  from  a  third  person,  this  plea,  show^ 
ing  that  the  right  of  possession  is  in  the  defendant,  would,  without  giving  ex- 
press color,  amount  to  the  general  issue  (h)  ;  for  it  goes  to  deny  that  the  tres- 
pass was,  as  alleged  in  the  declaration,  committed  in  the  plaintiff  ^s  close,  and 
shows  the  right  of  possession  in  the  defendant,  although  the  possessory  right 
and  possession  of  the  plaintiff  are  the  very  gist  of  his  action.  But  if  the  de- 
^Midant,  aAer  stating  his  own  title,  allege,  as  is  usual,  that  the  plaintiff  en- 
tered apOB  his  possession  ^  under  color  of  a  charter  of  demise  for  life  made 
to  the  platntiff  before  the  demise  to  the  defendant,"  by  the  former  proprietor 
of  the  estate,  from  whom  the  defendant  derives  title,  and  '*  that  the  defendant 
re-entered,  &c.,''  this  creates  a  question  of  law  for  the  decision  of  the  Court, 
aad  by  Ihat  means  prevents  the  plea  from  amounting  to  the  general  issue,  and 
beia^  matter  of  fiction  or  supposal,  is  not  traversable  (t).  As  the  plaintiff 
cannot  traverse  the  colorable  title  given  him,  he  must  in  his  replication  either 

8)  10  Co.  90  b.  East,  915;    3  Bla.  Com.  309  ;    Reg.  Plac. 

)  10  Co.  88  a,  k.c ;  fteg.  PI.  304.  303  ;  Doc  Plac  Color ;    Doct.  &  Stud.  lib. 

(s)  7  T.  R.  354  ;    8  /d.  403 ;  see  ante,  S,  c.  53  ;  3  Salk.  873 ;  Bac.  Ab.  Pleas,  1. 8 ; 

641,  549.  Com.  Dig.  Plead.  3  M.  40.    Express  color 

lm\  Cro.  El.  SOS ;  1  East,  944.  explained,  Stephen,  8d  ed.  245 ;    see  the 

{ky  As  to  this  plea,  see  1  Sautid.  899  c  form  and  notes,  post^  vol.  iii. 

\e)  S  Salk.  873 ;  Tidd,  9th  ed.  653.  {g)  Bac.  Ab.  Tresfmss,  I.  4. 

[lO  Sty.  355  ;  Steph.  8d  edit.  400.  (h)  8  Sauod.  401 ;   7  T.  R.  354 ;   8  id. 

>)  l£a8t,SI9;  01110,868.  406;    1  East,  815;    Com.  Dig.  Pleader,  3 

,/)  S  Saand.  401  a;    10  Co.  88,  Ac;  M.  40,  41. 

Cro.  EL  76;    8  T.  R.  406.    As  to  color  in  (Q  1  Ea8t»  813,  815  ;  3  Salk.  873. 
pieoding  in  general,  see  10  Cot  88,  &c ;  1 
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II*  traverse  or  avoid  die  defendant's  title  as  alleged  in  the  plea,  or  demur  if  it  be 
ftPAMTisa.  |||3yj|gcient  in  law.  So,  in  trespass  for  taking  goods,  if  the  defebdant  plead 
Of  giving  that  A.  was  possessed  of  them  as  of  hit  own  proper  goodt^  and  sold  them  ia 
^  market  overt  to  the  defendant,  the  defendant  must  give  express  color,  for  this 

plea  alleging  that  A.  was  possessed  of  his  own  property,  amounts  to  a  denial 
that  the   plaintiff  had   any  property  in  them,  and  therefore  gives  no  color  of 
action  :  and  the  color  usually  given  in  such  case  is  that  the  defendant  bailed 
the  goods  to  a  stranger,  who  delivered  them  to  the  plaintiff,  from  whom  the 
defendant  took  them  {k)* 
I  *562  1        *The  subtle  and  somewhat  intricate  doctrine  of  txpresi  color  is  not  of  very 
frequent   occurrence  in  pleading,  and  it  seems  can  only  arise  at  the  present 
day  in  trespass,  and  is  rarely  adopted  except  in  trespass  to  land.    It  is  obvi- 
ously founded  on  the  principle   that  a  plea  in  bar  must  deny,  or  admit  and 
avoid  the  facts  charged  by  the  plaintiff.     The  object  of  using  it  is  in  geaetal 
either  to  compel  the  plaintiff  expressly  to  traverse  or  avoid  the  defendant's 
title.     If  the  plea  consists  of  distinct  allegations,  showing  a  lengthened  de- 
scent from  several  successive  persons  or  various  deeds,   &c.  constituting tbe 
defendant's  title,  the  plaintiff  can  traverse  one  only  of   such  allegations  or 
deeds,  &c. ;  and  thus  he  admits  the   rest,  which  often   presents  an  adequate 
reason  for  giving  express  color  in  trespass  to  land.     And  where  the  facts  are 
admitted  by  both  parties,  and  a  legal  question  only  arises  on  the  title,  the  plea 
is  useful  and  proper,  as  the  question  may  thus  be  put  upon  record  and  may  be 
tried  upon  a  demurrer,  and  the  expense  of  a  trial  will  thus  be  avoided  (/). 
Form  of         I^  i^  impolitic  unnecessarily  to  venture  upon  new  forms  of  pleading  in  any 
color.         case,  but  especially  when  the  defendant  has  recourse  to  fiction,  and  so  tech- 
nical a  doctrine  as  that  under  consideration.     The  plea  should  give  the  color 
just  mentioned,  namely,  a  **  charter  of  demise  to  the  plaintiff  for  life,"  &c., 
averring  that  nothing  passed  thereby ;  as  it  is  the  form  which  is  always 
used  (m).     It  is  a  most  important  rule  that  the  colorable  title  given  must  be 
pla^mbU  or  afford  a  suppoiititious  right ; — such  as  might  induce  an  unlearned 
person  to  imagine  sufficient ;  and  yet  it  must  be  in  legal  strictness  inadeqoats 
to  defeat  the  defendant's  title  as  shown  in  the  plea  (a).     Thus,  the  prior  char- 
ter of  demise  to  the  plaintiff  for  life,  might,  to  a  non-professional  person, 
seem  to  confer  a  superior  title,  but  there  is  this  legal  vice  that  ihe  charter, 
though  a  charter  of  demise  for  life,  is  not  pleaded  as  a  feoffnutii^  and  does 
not  appear  to  have  been  accompanied  by  livery  of  seisin  (o).     The  plea  is 
*563  J  bad  if  the  title  given  be  not  even  specious,  and  be  at  the  first  blush  *maoi- 
festly  insufficient :  on  the  other  hand,  it  is  defective  if  the  color  given  be  io 
legal  contemplation  and  strictness  sufficient  to  invest  the  plaintiff  with  the  le* 
gal  right ;  for  in  that  event,  the  defendant  has  no  legal  title  on  his  own  show- 
i^  ( JP}*     **  ^bo  ?^^^  ought  to  have  four  qualities  ;  Jirst^  it.  ought  to  be  a  mat- 
ter  of  title,  doubtful  to  a  jury,  as  where  the  defendant  pleads  that  the  pkintiK 

(A;)  10  Cck.  90  b;   see  an  Instance  of  a  without  livtry,  pleaded  by  way  of  color,) 

}>lea  in  such  action,  which  was  held  defec-  Rich.  C.  P.'443. 

live,  as  giving  the  plaintiff  a  reoi  right,  t?«.  (n)  Bac   Ab.   Pleas,  I.   8;    Com.   Dig. 

by  showing  a  prior  deed  of  gift  to  him  from  Pleader,  S  M.  4 1  ;  Keilw.  103  b. 

the  party  from  whom  defendant    claimed,  (o)  DocL  PL  73  ;  10  Co.  89  b  -,  Supb.  td 

Cro.  Jac  US.  edit  849. 

(I)  See  Steph.  on  PI.  8d  edit.  847.  ( p)  Doct.  PI.  73 ;    10  Co.  89  b ;   Si«pb* 

(m)  See  a  form  of  a  deed  of  feoffment  8d  ediu  858, 
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ciaiming  by  color  of  a  deed  of  feoffment,  &c.  that  is  snfBcientt  for  it  is  a  ». 
doubt  to  ky  gents,  if  lands  shall-  pass  by  deed  only  without  livery  {q) ;  ^^*""**' 
s6coiM%t  that  color  as  sach  ought  to  have  continuance,  although  it  wants  ef-  Of  giving 
feet ;  as  if  the  defendant  give  color  by  color  of  a  deed  of  demise  to  the  plain-  ^  ' 
tiff  for  the  life  *  of  J.  S.'  who  it  appears  by  the  pleadings  was  dead  before 
the  trespass,  this  is  not  sufQcient,  because  the  color  doth  not  continue  ;  but 
the  defendant  may  well  deny  the  effect  of  it,  viz,  that  the  plaintiff  claims  by 
color  of  a  deed  of  demise  '  to  him  for  his  life ;'  whereas  nothing  passed 
thereby  :  therefore,  there  is  a  difference  between  the  continuance  of  the  color 
and  the  efiect  of  it ;  thirdly^  it  ought  to  be  such  a  color,  as  if  it  were  of  effect 
would  maintain  the  nature  of  the  action,  as  in  an  assize,  (where  the  disseisin 
of  a  freehold  is  complained  of,)  color  of  a  freehold^  (not  of  a  demise  (or 
years,)  ought  to  be  given,  &c. ;  faurlkly^  color  ought  to  be  given  by  the  firet 
conveyance,  otherwise  all  the  conveyance  before  is  waived."  (r).  Therefore, 
where  the  defendant  derived  a  title  to  himself  by  divers  mesne  conveyances, 
and  gave  color  to  the  plaintiff  by  one  who  was  last  named  in  the  conveyance, 
this  was  held  insufficient,  and  he  should  have  given  color  by  him  who  was 
first  named  in  the  conveyance  {s) ;  and  in  giving  polor  under  a  feoffment,  the 
word  charter  or  deed  must  not  be  omitted  (/).  The  omission  to  give  express 
color  when  necessary  will  be  aided  if  the  plaintiff  reply  (ti)  instead  of  demur- 
ring (:r) :  and  it  will,  as  a  mere  matter  of  form,  be  aided  upon  general  de* 
murrer  (y)  ;  and  the  defect  is  expressly  rendered  ^immaterial  after  verdict  by  [  *564  J 
the  statute  32  Hen.  8,  c.  30  (2).  We  have  before  remarked,  that  as  the  law 
allows  the  fictitious  statement  of  a  colorable  title  for  a  particular  purpose, 
such  allegatioif  is  not  traversable  (a) :  and  the  giving  unnecessary  color  may 
be  rejected  as  surplusage  (6), 

5thly.  The  fault  of  duplicity  in  pleading,  which  we  have  already  consid-  stbly. 
ered  in  examining  the  structure  of,  and  as  it  affects  a  declaration,  may  equally  ^^^^^^ 
occur  in  a  plea  (c).  Every  plea  must  in  general  be  single ;  and  if  it  contain 
two  distinct  matters,  either  of  which  would  bar  the  action,  and  each  of  which 
requires  a  separate  answer,  it  will  in  general  be  subject  to  a  special  demurrer 
fi>r duplicity  (952)«  Thus,  if  several  outlawries  be  pleaded  in  the  same  plea 
to  the  same  matter,  or  if  son  assault  demesne^  and  a  release,  be  relied  upon  in 
one  plea  to  the  same  trespass,  as  either  of  these  would  defeat  the  action,  the 
plea  would  be  considered  double  {d ).  But  the  defendant  is  not,  as  before  ex- 
plainedv  precluded  from  introducing  several  facts  into  one  plea,  if  they  be  con- 

(9)  It  ahoald  be  shown  affirmatively  in  (x\  Id. 

the  plea  that  it  was  a  charter  of  dnnUe  for  (sf)  Jinte,  559  ;    4  Ann.  e.   16,  a.  1  ;    10 

life,  or  a  feoffment  wUhout  livery ;    for  it  East,  363 ;  Cro.  Jac.  829. 

•eems  that  in  pleading,  the  term    **  feoff-  (x)  1  Saund.  828  c 

nent,*'  or  **  enfeoffed,**  means  and  includes  (a)  Aate^  561  ;  Stepfa.  8d  ed.  850 ;  Ttdd, 

the  BtineMary  lx?ery  of  seisin,  see  onle,  853  ;  9tli  ed.  653,  654. 


Co.  Lit.  303  b ;    8  Saund.  305  a,  n.  13 ;        (b)  Antf,  560. 

Doet.  PL  7Sb  (c)  See  onU,  859,  and    the  anthorities 

(r)  10  Oo.  91  b.  cited  id.  860,  note  (y).    See  Vi?ian  v.  Jen- 

(fl)  8  RoL  Rep.  140.  kins,  6  Nev.  &  Man.  14. 

(0  tt-  id)  Id.  i   Co.  Lit.  304  a.    See  insunces, 

(«)  Ld.  Raym.  551,  558.  Vin.  Abr.  Double  Pleas,  A.  83  {  iM.k  P. 

108,118. 

(958)  Vide  Kennedy  v.  Strong,  10  Johns.  Rep.  8S9.     {  80  Johns.  Rep.  405.  { 
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Ik  sUlueiii  parts  of  the  same  eniire  defenee,  and  form  one  ronnected  f»ropo0i« 
»PALiTiKt>  ^^  (953),  or  be  alleged  ad  inducement  to,  or  as  a  consequence  of  aaolber 
Single.  fact(e).  Thus  in  detinue  at  the  suit  of  a  feme,  the  defendant  pleaded  tbat  af- 
ter bailment  of  the  goods  to  him  by  the  plaintiff,  she  married  £•  F.,  and  tt»t 
during  such  marriage  £•  F.  released  to  him  all.  actions,  it  was  objected  (bat 
the  plea  was  double,  viz.  property  in  the  husband  by  the  intermarriage,  and  a 
release  by  him ;  but  it  was  resolved  not  to  be  double,  because  he  could  not 
plead  the  release  without  showing  the  marriage  (/)(9&4).  So  it  will  be  no 
duplicity  to  set  out  several  matters,  as  a  will  or  deed,  aud  a  fine  coostitutiiig 
a  title  ;  although  one  of  those  matters  would  defeat  the  action  {g)*  So,  to  a 
declaration  in  slander,  stating  that  the  plaintiff  had  been  guilty  of  fraad  or 
Celony,  several  offences  may  be  stated  in  a  plea  of  justification,  although  it 
would  not  be  necessary  to  prove  the  whole.  And  at  common  law  the  de» 
fendant  may  plead  to  a  part  of  the  declaration  one  ground  of  defence,  and  to 
another  part  a  different  ground  (t) ;  and  one  defendant  may  plead  one  matter, 
[  *665  ]  and  the  other  defendant  ^another  matter  to  the  same  cause  of  action  {k)»  So, 
a  defendant  may  plead  in  abatement  to  part,  and  in  bar  to  other  part,  aad 
may  demur  to  the  residue  (/).  The  rule  that  a  plea  must  be  single  also  pre* 
dudes  the  defendant  from  pleading  and  demurring  to  the  same  part,  espe- 
cially as  such  duplicity  would  draw  the  matter  to  a  different  inquiry ;  the  de* 
murrer  to  be  tried  by  the  Court,  and  the  fact  by  a  jury  (m).  So,  a  plea  coo« 
feoaing  and  avoiding,  and  also  traversing  the  same  point,  is  in  the  nature  of  a 
double  plea(n).  An  executor,  however,  may  and  ought  to  plead  several 
judgments,  &c.  outstanding  {o) :  and  in  a  plea  of  set-off  the  defendant  mej 
rely  on  a  debt  on  record,  and  a  debt  on  simple  contract,  though  one  will  cr»* 
ate  an  issue  of  law,  and  the  other  an  issue  offset  ( p)«  The  staUite  of  Anne, 
allowing  several  pleas  (9),  and  the  particular  effect  of  which  will  hereaffer  be 
ooosidered,  does  not  aid  a  duplicity  in  one  and  the  same  plea,  though  it  al- 
lows of  different  grounds  of  defence  being  stated  in  different  pleas.  Duplicitj 
can  only  be  objected  to  by  special  demurrer,  and  the  particular  duplicity  rauet 

(0  d9»<e,a61.    When  defendant  need  not  (Q  JrUe^  493. 

prove  all  he  has  alleged,  I  Taunt.  146.  (m)  1 1  Co   52  ;  Bac  Abr.  Pleaa,  N. 

(/)  Bae.  Ab.  Pleas,  K.  S ;  MooK  S5,  pi.  (n)  2  Ven(r.  212  ;  3  Mod.  318 ;  Co.  Ent 

86 ;  Dalia.  30,  pi.  9 ;   1  JVJ.  &  P.  1 12.  504  ;  ante,  557. 

fg)  ]  M.  &  P.  102.  (0)   1  Saund.  336  c,  337,  and  notes.  ^' 

(<)  Bae.  Ab  Pleas,  K.  1  ;  Co.  Lit.  304  a.  (  p)  I  East,  370. 

Bee  3  Campb.  366.  (f)  4  &  fi  Amu  e.  16. 

(k)  Com.  Dig.  Pleader,  G.  8. 

(953)  Vide  Strong  9.  Smith,  3  Caines'  Rep.  162.  Cooper  v.  Heermance,  3  Johns.  Rep. 
318.  Patcber  v  Sprague,  2  Johns.  Rep.  462.  Thomas  v.  Rumaey,  6  Johns.  Rep.  H 
(  Bradner  et  al.  v.  Demick,  20  Johns.  Rep.  404.  ( 

(954)  To  a  declaration  in  debt  against  a  sheriff  for  an  escape,  the  defendant  pleaded  so 
inroiantarv  escape,  and  the  return  of  the  prisoner  Jnto  custody  before  suit  brought,  sod 
also  that  the  prisoner  was  discharged  under  the  act  for  the  relief  of  debtors,  with  fV^ 
to  the  imprisonment  of  their  persons  ;  and  the  plea  was  held  good.  The  defendant  coaW 
not  have  pleaded  the  involuntary  escape,  and  return  before  suit  brought,  without  also  »| 
leg;ing  that  the  prisoner  was  at  the  time  of  the  plea  pleaded  in  his  custody.  And  if  he 
had  relied  solely  on  the  discharge,  then  hi  the  trial  he  might  bars  besB  surprised,  end 
diarged  for  the  escape.  So  that  both  facts  were  necesssrUy  blended  in  his  defense,  end 
wont  to  one  point,  viz.  an  escape  for  which  he  was  not  respoosiUs.  Currie  v.  Hsnryt  2 
Johns.  Rep,  433.    PotUr  v.  Titcomb,  1  Fairf.  R.  63. 
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be  <Kal»etly  pokiled  out  (r)  (956) ;  and  if  the  phiiitiff  do  not  demur,  lie  miBt        n* 
replj  to  both  material  parti  of  the  piea  (t)*  atr*urt«i. 


6thly«  A  plea  in  bar  must  also  be  cerUUn  (/),  or  it  will  be  defective  upon  eihljr. 

Must 
certain. 


demurrer  («)•  We  have  already  attempted  to  define  the  different  degrees  of  "'^ 
oertaiaty  in  pleading,  and  to  show  the  application  of  each,  and  we  have  seen 
that  it  is  a  geneml  rule  that  the  minor  degree  of  certainty,  viz.  that  to  a  com* 
fliei»  inientf  that  is,  if  the  matter  be  clear  enough  according  to  the  natural  sense 
of  the  words  used  ( ar),  is  sufficient  in  a  plea  in  bar  (y).  Thus,  in  debt  on 
bond  conditioned  to  procure  A.  S.  to  surrender  a  copyhold  **to  the  use  of  the 
{daintiflT,"  a  plea  that  A.  S.  surrendered  and  released  the  copyhold  to  the 
plaintiff  in  full  Court,  &c.  and  the  plaintiff  accepted  it,  ^without  alleging  that  r  #55^  1 
the  sttitender  was  to  the  pkUniiff^»  tMe,  is  sufficient ;  for  t|iis  shall  be  intend^ 
ed  (y)«  So,  in  debt  on  bond  conditioned  that  the  plaintiff  shall  enjoy  certain 
land,  &c.  a  plea  that  afler  the  making  of  the  bond  until  the  day  of  exhibiting 
the  bill  the  plaintiff  did  enjoy,  is  good,  though  it  be  not  said  that  alwoyt  after 
the  making  until,  &c.  he  enjoyed,  for  this  shall  be  intended  (a). 

There,  however,  appear  to  be  some  instances  in  which  greater  certainty  is 
necessary  in  a  plea  than  in  a  declaration.  Thus,  in  a  declaration  on  a  pro^ 
raise  to  pay  the  debt  of  another  in  consideration  of  forbearance,  it  is  not  ne- 
ceasary  to  show  that  the  promise  was  in  writing,  according  to  the  statute  of 
firaiads,  but  it  is  said  to  be  otherwise  in  a  plea  {6).  So,  we  have  seen  that  in 
a  declaration  claiming  a  right  of  way  or  other  easement,  it  is  sufficient  to 
slate  that  the  plaintiff  by  virtue  of  his  possession  of  a  messuage,  &c.  is  enti- 
tled to  such  easement,  without  setting  fordi  the  particulars  of  the  plaintiff's 
title  ;  but  in  a  plea  justifying  an  entry  into  land,  &c.  in  respect  of  such  ease- 
ment, it  is  necessary  to  set  forth  the  right  by  prescription  or  grant,  &c.  (c). 
And  in  trespass,  where  the  defendant  justifies  under  a  writ,  warrant,  precept, 
er  any  other  authority,  he  must  set  it  forth  particularly  in  his  plea,  and  it  is  not 
sufficient  to  allege  generally  that  he  committed  the  act  complained  of  by  vir- 
tue of  a  certain  writ  or  warrant  directed  to  him,  but  he  must  set  it  forth  spe- 
eially  (956),  and  the  defendant  ought  further  to  aver  in  his  plea  that  he  has 
substantially  pursued  such  authority  {d).  And  a  justification  in  trespass  *'  as 
servant"  must  also  state  that  the  act  was  done  **  by  the  command"  of  the 
principal  (e).     So,  in  a  declaration  on  a  deed,  whether  in  debt  or  covenant,  it 

(r)  1  Saund.  337  b,  note  3  ;    Doclr.  Pl^c.  (z)  Cro.  Car.  6. 

147;    Bac.  Ab.   Pleas,  K.  1;    Com.   Dig.  (a)  Cro.  Car.  195. 

Pleader,  E.  8  ;  I  B.  &  P.  413,  416.  (6)  JtrUe,  854,  338.     Sid  quare,  and  vidt 

(«)  I  Ventr.  379.  2  B.  &  R  362.    But  there  the  demurrer  was 

(0  Com.  Dig.  Pieatirr,  E.  5.  C.4I.  E.  7,  general. 

8,  9,  ID,  1 1,  per  iotum,  (c)  Jinte,  414  ;  3  T.  R.  768 ;  4  Id.  7I9l 

(u)  See  tmU,  271 ;  3  Bing.  61.  {d)  Co.  Lit.  2-3  a,  303  b;   1  Saund.  298, 

(je)  wSnlff  268.     See    Sieph.    on  Plead,  n.  1.     When  a  return  of  the  process  must 

380 :  2d  ed.  42U  423.  be  shown,  5  a  k  C.  488. 

(y)  irf.    And  see  1  Saund.  49,  n.  1  ;  346,  (c)  Chubb  and  Malloek,  HiU  T^rm,  61 

o.  a  ;  Willea,  52.    As  to  an  ungrammatical  Geo.  3,  K.  B. ;  MS. 
av«rment,  13  Price,  172. 

(966)  Vide  Currie  v.  Henry,  9  Johns.  Rep.  433. 

(066)  Vide  Stoyetl  0.  Westeott,  2  Day*iB  Ren.  418.  Cruger  v.  Cropey,  3  Johnc  Repi. 
949.  A  pleft  by  a  defendant  who  had  been  discharged  under  the  act  for  the  relief  of  debt^ 
era,  with  respect  to  the  imprisoDment  of  their  persons,  ihmi  ht  had  been  duchttrged  out  ef 
cuHodjf  hy  due  course  of  Imo^  is  bad.    Carrie  v.  Henry,  2  Johns,  Rep.  433* 
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>■•        k  Mifficieiit  in  fletting  out  the  deed  to  allege  tibat  **  ii  f»a»  ihurAjf  ntfaeaMcP^ 

«  MJTiBs.  ^^^  ^^^  {teaiatum  existU) ;  but  in  pleas  and  avowries  the  deed  moat  not  be 

Certainty,  stated  bj  way  of  recital  or  argument  (/),  but  the  neglect  of  this  rule  can  be 

[  *567  ]  objected  to  onlj  by  a  special  demurrer  (g).    The  rules  with  regard  to  *tiie 

mode  of  setting  out  a  deed  in  its  words^  or  according  to  its  legal  import  or 

substancey  have  already  been  explained  (fc).     Where  the  defendant  states  his- 

light  only  as  indMcement  or  conveyance,  so  much  certainty  is  not  required  (i)« 

ThuSf  it  is  sufficient  to  allege  in  a  plea  to  a  declaration  in  trespasst  that  the 

defendant  was  possessed  of  a  close«  from  which  his  cattle  escaped  into  the 

dose  of  the  plaintiff,  in  consequence  of  the  defect  of  a  fence  which  the  latter 

ought  to  have  repaired  [k). 

The  doctrine  of  certainty  in  pleading  is  open  to  a  very  important  exceptioov 
applicable  to  pleas  as  well  as  other  pleadings*  namely,  that  a  general  mode  of 
pleading  shall  often  be  permitted  where  the  matter  is  of  so  intricate  and  com- 
plicated a  nature,  and  embraces  such  a  variety  and  extent  of  minute  circttm* 
stances,  that  a  particular  statement  would  cause  great  prolixity  (/) (957). 

A  plea  of  performance  of  a  condition  or  covenant  should  in  general  show 
specially  the  time,  place,  and  manner  of  performance  of  the  specific  matters 
required  to  be  done ;  and  it  is  not  in  general  sufficient  to  aver  merely  that  the 
defendant  **  performed  the  matter,"  or  **  paid  the  money,"  &c.  (m).  Thus,  if 
tlie  condition  be  to  pay  £6  to  A.  and  J^IO  to  B.  as  each  attains  twenty-one 
years  o£  age,  the  plea  must  show  when  each  came  of  age«  and  that  each  wu 
then  paid  ;  not  that  the  defendant  paid  the  sums  when  thej  came  of  age  («)• 
So,  if  a  bond  be  conditioned  for  the  performance  of  a  specific  act,  as  that 
the  defendant  should  indemnify  the  plaintifi*  against  a  certain  lii^bility  he  was 
under  to  a  third  person,  '*  by  paying  the  latter  that  sum,"  the  plea  will  be 
equivocal  and  uncertain,  and  therefore  insufficient  if  it  merely  state  that  the 
defendant  ^  indemnified  the  plaintifi*"  without  alleging  a  payment  of  the  mo- 
ney (o).  Where,  however,  the  thing  required  to  be  performed  includes  matter 
of  the  multifiurious  nature  alluded  to,  there,  to  prevent  inconvenient  prolixitys  a 
[  *568  ]  general  form  of  plea  shall  be  allowed.  Thus,  *in  debt  on  bond  to  pay  over 
**  from  time  to  time  all  such  monies  as  he  should  receive,  &c.''  a  plea  that  the 

(/)  1   Saund.  874,  n.  1  ;   Lord   Raym.  and  ^'setuondbU  times  of  the  year,*'  wil 

1539  ;  I  Leon.  849 ;  Com.  Dig.  Pleader,  B.  often  suffice  per  n  on  this  groand,  3  Bi^g. 

3 ;  Bae.  Ab.  Pleas^  L  5  ;   and  see  8  Bing.  61,  65,  &c 

856.  (m)  1  Lev.  303  ;    Com.  Dig.  Pleader,  EL 

(g)  I  Saund.  and  Com.  Dig.  vhi  tujtra.  85  ;   8  W.  33  ;    1  Saund.  1 16,  n.  1  j  Supb. 

(A)  jfnlc,  333,  334.  8d  edit.  388. 

(i)  Jinie,  319.  (n)  Cro.  Jac.  359. 

Ik)  1  Saund.  346  e,  n.  8.     See  another  (o)  1  B.  &  P.  638.     See  other  similar 

reason  assigned  for  this  instance,  Stephen,  instances,  Staph.  8d  ed.  406 ;  1  Saund.  I  Ht 

358,  n.  p.  8d  edit.  n.  1. 
(0  wSii/e,  869, 870.  The  words  *'  reasonabU^* 

(957)  Vide  Postmaster  General  U.  S.  v.  Cochran,  8  Johns.  Rep.  416,  416.  Hughes  v. 
Smith,  5  Johns.  Rep.  168.  Frary  v.  Dakin,  7  Johns.  ELep.  79.  In  setting  forth  the  fro- 
eeedingsof  an  inferior  eourt  or  magistrate,  (for  instance,  in  pleading  the  discharge  of  an  in- 
solvent debtor,)  it  is  only  necessary  to  set  forth  so  much  as  was  sufficient  to  give  the 
eouri  or  magistrate  jurisdiction,  and  then  to  slate  that  telittr  frocestum  e$tf  such  precsad- 
ings  were  thereupon  had,  that  a  certain  judement  was  rendered  ;  or  that  the  defendant 
was  discharged  from  his  debts.  Service  v.  Heermane,  1  Johns.  Rap.  91.  Peebles  «.  Kit* 
tk,  9  Johns.  Rep.  363.  Frary  v.  Dakin,  7  Johns.  Rep.  75,  Cantillon  v.  Graves,  8  Johns. 
Rep.  478.  Crager  a.  Crops y,  3  Johns.  Rep.  848.  {  Roosevelt  v.  KeUogg^  80  Johns. 
Rep.  808.  \ 
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defendaDt  paid  over  all  such  monies  as  he  received  is  good,  without  showing        n. 
when  and  of  whom  he  received  each  particular  sum  (p).  ^VAuriai. 

As  well  in  virtue  of  the  rule  that  less  particularity  is  required  in  cases  where  Certainty, 
excessive  proli:sity  is  thereby  avoided,  as  in  consequence  of  the  principle  that 
it  is  for  the  plaintiff  complaining  of  the  breach  of  the  condition  of  a  bond,  to 
show  on  the  record  in  what  instances  it  has  been  violated,  it  is  competent  to  a 
defendant,  in  an  action  on  a  bond  conditioned  for  the  performance  of  cove- 
nants of  an  affirmative  nature,  contained  in  another  instrument,  and  not  set 
out  in  the  condition,  to  plead  generally  "  that  he  hath  performed  all  and  singu- 
lar the  said  covenants,  £lc.  according  to  the  condition,  &c.  (9)  In  this  case 
there  is  no  occasion  to  allege  a  specific  performance  of  each  of  the  covenants 
IB  detail,  and  it  is  for  the  plaintiff  to  show  in  his  replication  a  specific  breach 
of  such  of  the  covenants  as  he  contends  have  been  broken  (r).  It  is  plaint 
however,  that  if  any  of  the  covenants  are  of  a  negative  nature,  viz*  that  the 
defendant  shall  not  perform  an  act,  or  are  in  the  eUtemative  or  dutjunetite^  a 
general  plea  that  the  defendant  has  performed  such  covenants  is  illogical  and 
argumentative  in  the  first  instance,  and  in  the  second  is  ambiguous :  and  ia 
therefore  defective  (9).  In  these  cases  the  plea  of  performance  should  be 
more  specific,  viz.  that  the  defendant  ^*  did  not,"  as  regards  the  negative  co- 
venant, *^  commit  the  act  forbidden,"  and  as  respects  the  covenant  to  perform 
one  thing  or  another,  that  he  performed  one  of  those  matters,  showing  which 
of  them  was  completed  (0*  Mispleading  in  these  instances  must  be  pointed 
oat  by  a  tpeciol  demurrer,  and  is  not  otherwise  objectionable  («)•  An  obli- 
gor, who  binds  himself  to  perform  certain  works  according  to  a  specificatiout 
and  other  detailed  and  working  drawings  to  be  furnished  during  the  progress 
of  the  works,  with  power  for  the  obligee,  by  his  surveyor,  to  direct  additi<m$ 
or  omissions,  must  in  a  plea  of  performance,  quoad  such  parts  in  which  no  or- 
ders were  *given  by  the  surveyor  to  vary  and  deviate  from  the  original  plan,  [♦S^S  1 
show  an  authority  in  the  surveyor  to  give  such  directions,  or  aver  that  the  de» 
vialian  or  variation  was  an  omisnon  or  addition  («)•  The  plea  of  non  damm' 
fitaiuit  in  the  general  form,  applies  to  cases  where  the  condition  is  general  to 
indemnify  or  discharge  the  plaintiff  from  any  damage  by  reason  of  a  certain 
thing,  as  in  the  ordinary  case  of  a  bastardy  bond,  &c.  {y) 

In  a  recent  case  (z),  where,  in  replevin,  an  avowry  was  made  in  respect  of 
a  right  of  common  claimed  by  the  corporation  of  Alnwick,  under  a  grant  from 
the  De  Yesci ;  and  the  plaintiff  pleaded  that  the  corporation  had  been  accus- 
tomed to  appoint  a  reasonable  number  of  herds  for,  amongst  other  things^  su- 
perintending the  common  and  cattle  thereon,  and  also  to  appoint  for  the  pains 
of  each  herd  a  reasonable  and  proper  number  of  stints  of  each  such  herd  to  be 
depastured  upon  the  common ;  the  Court  held  that  the  plea  in  bar  was  good  af- 
ter verdict,  and  Best,  C.  J.,  and  Burrough,  J.,  appear  to  have  been  of  opinion 
that  it  would  not  have  been  bad  on  demurrer,  because  the  allegation  could  not 

(  p)  I  Sid.  334  J  Cro.  Eliz.  749.  (f)  Id. ;  Cro.  Eliz.  833 ;  8  T.  R.  880  ; 

(f)  8  Saund.  403  b ;  410,  n.  3  ;  1  Saund.  8  Taunt.  878. 
65, 117,  n.  1 ;  4  Eait,  340.    See  the  form, '       (u)  Id. 

pa$l,  ToL  ill. ;  8  Steph.  8d  ed.  407.  (x)  1  Y.  k  J.  37. 

(r)  Id.  i  5  Taunu  386 ;  Cowp.  578.  (jf)  See  pott,  rol.  lu. ;   8  Saund.  84  j  I 

(1)  /i. ;  Steph.  8d  ed.  409,  410.  Saund.  117,  n.  I ;  1  Hen.  Bla.  8(3. 

'^  (x)  3  Bing.  61. 
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11.        have  been  made  with  greater  certaintv,  as  the  reasonableness  of  fte  number  of 

QUALITIK8.  y^^^^  ^yg^  ^^^y  ^^  ^i^^g^ 

Certainty.  Where  the  Covenant  is  to  do  some  act  of  record  (a),  or  any  matter  of  law, 
as  to  convey,  discharge  an  obligation,  ratify  or  confirm,  &:c.  performaDce 
must  be  pleaded  specially  ;  because  being  a  matter  of  law  to  be  performed,  it 
ought  to  be  exhibited  to  the  Court,  who  are  judges  of  the  law,  to  see  if  it  be 
well  performed,  and  not  to  a  jury,  who  are  judges  only  of  the  fact  (6). 

General  pleading  is  not  allowed  in  a  plea  justifying  the  truth  of  a  libel  or 
slander  (c).  Therefore  where  a  defendant  pleaded  ^^that  tiie  plaintiff  had 
been  illegally  connected  with  a  gang  of  swindlers,  and  had  been  guilty  of  de- 
frauding divers  persons,"  without  stating  the  particular  instances  of  fraud,  and 
thereby  following  the  terms  of  the  libel,  the  plea  was  held  bad  on  demur- 

[^570]  rer(d)(968).  So,  where  a  libel  charged  an  ^attorney  with  general  miscon- 
duct, viz.  gross  negligence,  falsehood,  prevarication,  and  elLcessive  bills  of 
costs,  in  the  business  he  had  conducted  for  the  defendant,  it  was  held  that  a 
plea  in  justification,  repeating  the  same  general  charges,  without  specifying 
the  particular  acts  of  misconduct,  was  insufficient  on  special  demurrer;  tl- 
though  it  was  objected  that  the  charge  related  only  to  private  transactions  be- 
tween the  parties  themselves,  of  which  it  might  be  presumed  the  plaintiff  was 
conusant  (e).  And  in  a  recent  case  (/),  Mr.  Baron  Wood  strongly  reproba- 
ted general  pleas  of  justification  aspersing  the  plaintiff's  general  character, 
without  disclosing '  instances  of  misconduct,  and  said  it  was  the  duty  of  the 
plaintiff  to  demur  to  them  ;  and  that  by  so  doing  the  plaintiff  did  not  admit 
the  truth  of  the  matters  thus  indefinitely  justified.  Where,  however,  the 
charge  contained  in  the  slander  is  in  itself  specific,  the  defendant  need  not 
further  particularize  it  in  his  plea  :  as  where  the  words  were,  *^  he  stole  two 
sheep  cf  J.  S*"  a  plea  that  the  plaintiff  ^'  stole  the  said  sheep,**  is  suffi- 
cient ig). 

So,  a  general  plea  of  usury,  not  stating  the  particulars  of  the  contract,  the 
time  of  forbearance,  or  the  sum  to  be  forborne,  is  bad  on  special  demur- 
rer {h)*  But  a  general  plea  that  a  deed  was  "  obtained  by  the  plaintiff  by 
fraud  and  misrepresentation,"  has  been  holden  sufficient,  on  the  ground  that 
fraud  usually  consists  of  a  multiplicity  of  circumstances,  and  therefore  it 
might  be  inconvenient  to  require  them  to  be  particularly  set  forth  (t)«  In  trea- 
pass  for  an  assault  and  imprisonment,  a  plea  justifying  on  the  ground  that  a 
felony  had  been  committed,  and  that  there  was  reason  to  suspect  the  pIaioCiff» 
must  set  forth  the  facts  or  reasons  which  gave  rise  to  and  justify  the  suapi- 
cion  (A;).     And  in  a  plea  justifying  a  trespass  to  the  person,  eyery  part  of  the 

(a)  Co.  Lit.  303  b ;  B*c  Ab.  Pleat,  I.  3  ;  was  published,  must  also  be  speciiie  m  to 

Show.  P.  C.  97.  the  names  of  third  persons,  &c. ;    1  M.3K 

(6)  Jd,  Scl.  304. 

<e)   I   Saund.  944  a,  944  h,  noto  (m) ;  1  (/)  11  Prieo.  235,  S55,  S77,  S78. 

Stark.  Slander,  2d  ed.  478.    See  as  to  gen-  (g)  Bro.  Action  sur  Cas.  27  H.  8,  9S,  pi* 

eral  pleas,  justifying  a  libel,  as  being  a  cor-  3  ;   I  RoK  Ab.  87. 

rect  repo'^t  of  a  trial,  &c.  ante,  533.  (h)  9  M.  &  Sel.  377. 

(d)  1  T.  R.  748;   3  B.  &  P.  284 ;   11  (i)  9  Co.  110.    Per  Lord  Ellenboroogh, 

Price,  2?)ri,  273.  '  2  M.  &  Sd.  378 ;    but  see  1  Tyrw.  It  Gf. 

(0  1  Tnunt.  543 ;  and  see  9  ChiL  Rep.  87. 

66»  ;    3  B.  tc  C.  fide.    A  plea  justifying  a  (k)  JtnU,  539,  540. 
libel  in  respect  of  the  oeeoiion  on  which  it 


(958)  Van  Ntss  v,  Hamilton,  19  Johns.  Rtp.  349. 
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niaUar  which  the  plea  professes  to  answer  must  be  stated  with  great  precision*  ''* 
as  if  a  wounding  or  handcuffing  be  justified  under  a  latitat,  &c.y  an  attempt 
to  rescue,  or  other  resistance,  must  be  fully  stated  (/).  And  if  an  officer  jus- 
tify breaking  an  inner  door  of  a  house,  in  order  to  search  *for  and  arrest  a  l*^*^^  J 
party,  it  must  be  alleged  that  he  demanded  the  key,  or  that  no  one  was  present 
of  whom  such  demand  could  be  made,  and  it  is  not  sufficient  to  say  that  the 
door  was  locked  so  that  without  breaking  open  the  same  the  defendant  could 
not  enter,  without  alleging  the  particular  circumstances  which  rendered  the 
breaking  necessary  (m).  And  a  plea  in  trover  for  taking  a  ship,  that  the  de- 
fendant as  captain  of  a  man-of-war  seized  it  "  as  a  prize,"  without  showing 
how  it  became  such,  is  demurrable  (n).  So,  in  pleading  matters  in  excuse, 
all  the  circumstances  should  be  shown  (o)(959)/ 

Necessary  circumstances  will,  however,  in  general,  be  intended  in  a  plea, 
as  if  a  feoffineot  be  pleaded,  livery  need  not  be  alleged,  for  it  shall  be  intend* 
ed,  and  is  included  in  the  word  feoffment  or  enfeoffed  (p) ;  and  it  is  not  re- 
quisite to  have  so  much  certainty  in  pleading  a  matter  which  is  only  convey- 
aace  or  inducement  (9),  or  matter  in  the  negative  (r).  '  And  in  a  plea,  as  well 
as  a  declaration,  less  certainty  is  required  in  stating  a  matter  which  is  more 
properly  and  peculiarly  within  the  knowledge  of  the  opponent  («)• 

With  regard  to  the  certainty  required  in  a  plea  in  the  statement  of  the  lizM  Ceruintf 
and  place  when  and  where  material  facts  have  happened,  we  shall  hereafter  ^"  ^  }^"^^ 
see  that  it  was  an  ancient  rule  that  the  time  and  place  mentioned  in  the  dec* 
laration  should  be  adhered  to,  unless  it  be  necessary  for  the  defence  to  vary 
therefrom  (t).  Matter  of  discharge,  as  a  release,  &c.y  must  be  shown  to  have 
taken  place  af\er  the  trespass,  &c.  (ti),  and  at  common  law  in  pleading  pay- 
ment of  a  bond,  &c.  it  was  necessary  to  show  that  it  was  made  on  a  named 
day  (x).  Unless  a  particular  place  was  material  to  the  defence,  it  does  not 
appear  to  have  ever  been  necessary  to  state  any  place  where  the  facts  ha|;^ 
pened  (960) ;  for  though  a  distinction  was  formerly  taken  between  a  plea  in 
abatement  and  a  plea  in  bar,  a  venue  was  afterwards  deemed  to  be  unneces- 
sary in  both  (y).  The  doctrine  of  venues  was  clearly  and  correctly  stated  by 
Eyre,  C.  J.  in  Ilderton  v.  Ilderton  (2),  who  said,  '*  that  as  defendants,  with 
respect  to  transitory  matters,  are  obliged  to  lay  the  venue  in  their  plea  in  the 
place  *laid  in  the  declaration,  and  since  the  statute  (a)  has  directed  that  the  [  «572  ] 
jury  shall  come  de  corpore  comitatuSf  the  law  of  venues  will  be  found  to  te 
very  substantially  altered,  and  to  lie  in  a  narrow  compass,  and  the  distinction 
between  laying  no  venue  at  all  in  a  plea,  and  being  obliged  to  lay  the  same 
▼enue  as  in  the  declaration,  will  be  a  distinction  without  a  difference  ;  and 

(0  1  Saand.  S96,  note  1 ;   8  T.  R.  299 ;  (r)  Com.  Dig:-  Pleader,  E.  ]]. 

4  B.  &  C.  596.  {a)  ^nte,  264,  269,  417. 

(m)  3  B.  &  P.  223.    8ed  vide  3  Lev.  92.  (0  2  Saund.  5,  note  3. 

(It)  Carth.  31.  (m)  Plowd.  46. 

(0)  Bae.  Ab.  Trespaaa,  I.  («)  Plowd.  104;  Com.  Dig;.  Pleader,  B.  6. 


(p)  Com.  Dig.  Pleader,  E.  9 ;    ante,  253.        {y)  1  Saund.  8  a,  note  1. 
iq)  Com.  Dig.  Pleader,  £.  10;  1  Saund.        (x)  2  Hen.  Bla.  161. 
346,  n.  2 ;  antt,  319.  (a)  4  Ann.  c.  16,  s.  6. 


(959)  Vide  The  King  ».  Bridekirk,  11  East's  Rep.  304.  ^    , .     «  ^  .      . 

(960)  Ace  Thomas  r.  Rumsay,  6  Johns.  Rep.  33,  34.    Furman  u.  Haskm,  2  Camet' 
Rep.  373. 
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IT-       the  priociple  now  is,  that  the  place  laid  in  the  declaration  draws  to  it  the  tna| 

of  every  thing  that  ia  transitory,  and  it  should  seem  that  neither  forms  of 

Certainty,  pleading,  nor  ancient  rules  of  pleading  established  on  a  diflerent  principle 
ought  now  to  prevail."  (h)  We  have  seen  that  the  recent  pleading  rule,  Hil. 
T.  4  W.  4,  reg.  8,  orders  that  no  venue  shall  be  stated  in  the  body  of  the 
declaration,  or  in  any  subsequent  pleading  (c),  but  provides  that  in  cases 
where  local  description  is  now  required,  such  local  description  shall  be 
given  (d)  f. 

A  plea  need  not  state  facts  of  which  the  Court  will  ex  officio  take  notice  (e). 

Tthly.  Tthly.  We  have  already  seen  that  pleading  is  a  statement  otfaeta^  and  not  a 

dii^t  and  ***^*®™®***  ^^  argument ;  it  is  therefore  a  rule  that  a  plea  shoud  be  direct  and 
positiye,  positive,  and  advance  its  position  of  fact  in  an  absolute  form,  and  not  by  way 
and  not  ^£  rehearsal  (/j,  reasoning,  or  argument,  (961),  which  would  lead  the  fact 
uttve.  to  be  collected  by  inference  and  argument  only,  and  thereby  tend  to  create  un- 
necessary prolixity  and  expense  (g).  1£  scire  facias  be  brought  against  a 
parson  for  the  arrears  of  an  annuity  recovered  against  him,  and  he  plead  that 
before  the  writ  brought  he  had  resigned  into  the  hands  of  the  ordmary,  who  ac- 
cepted thereof,  this  plea  is  argumentative,  for  he  should  have  pleaded  directlj 
that  he  was  not  parson  on  the  day  of  the  writ  brought,  instead  of  merely 
pleading  jfacts  from  which  that  conclusion  was  to  be  drawn  (A).  A  plea  in 
debt  for  an  escape  that  **  if  the  party  escaped,  he  escaped  without  the  defend- 
ant's knowledge,  and  returned,  &;c."  is  bad  (t).  So,  a  surrender  by  operaticn 
of  law  should  be  pleaded-  as  a  surrender,  and  not  merely  circumstantially; 
thus,  if  a  surrender  be  by  acceptance  of  a  new  lease,  it  is  not  sufficient  to  say 
**  that  the  lessee  being  possessed  under  a  former  lease,  the  lessor  demised  to 
[  ^673  ]  him,"  but  the  plea  ^should  be  that  the  lessee  **  surrendered,"  and  then  that 
the  lessor  demised,  or  that  the  lessor  entered  and  demised  (A;)*  In  trespass 
for  taking  goods,  a  plea  that  the  plaintiff  "  never  had  any  goods"  is  aignmen- 
tative,  and  therefore  bad  (/).  And  in  a  late  case  it  was  held  that  a  plea  to  debt 
on  a  bail  bond  that  there  was  no  proper  affidavit  of  debt  made  and  filed  of  record 
before  issuing,  the  process  against  the  bail,  on  the  ground  that  issues  tendered 
in  pleading  muet  not  be  alleged  argumentatively,  but  in  terms  on  which  a  di- 
rect issue  can  be  taken  (m). 

Special  pleas  which  amount  to  the  general  issue,  without  professing  to  be 
so,  seem  to  be  defective  chiefly  on  account  of  their  being  opposed  to  Ae  ide 

(6)  1  Saund.  8  a,  note  1.  (g)  ^nte,  271,  272  ;  Co.  LiU  303  a,  304  a ; 

(e)  But  the  unnecessary  statement  of  re*  Com.   Dig.  Pleader,  E.  3  ;    6  East,  507 ; 

nue    in  a  plea,    according    to    Harper  v.  HoK  295;    see  Steph.  on  PI.  let  edit.  384; 

Champneys,  8  Dowl.  680,  would  not  be  2d  edit.  426,  where  some  excellent  instances 

ground  of  demurrer ;   and  see  Chamock's  are  giren  relating  to  this  quality  of  a  plea. 

Rules,  136,  n.  m  2  Anders.  179,  180  ;    Bac.  Ab.  Pleas, 

(<f)  Id.  ibid.  I.  5. 

(c)  ^fUe,  246.  (0  1  B.  &  P.  413. 

(/)  The  testatum  exiftit,  in  setting  out  [k)  Com.  Dig.  Surrender,  N. 

a  deed  in  a  plea,  seems  incorrect  on  this  (/)  Doct.  PI.  41  ;  Dyer,  43  a. 

ground.    See  Stephen,  2d  edit.  431 ;  tmte,  (m)  Hume  v.  Li?ersedge,  5  Tyrw.  257. 
666. 


(961)  Vide  Fletcher  «.  Peck,  6  Cranch,  196.    Spencer  «.  Soathwiek,  9  Johns.  Rep.  313. 
10  Pet.  S.  C.  R.  343. 

t  See  American  Editor's  Prefiiee. 
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under  comtderation  (n).  The  genera!  rule  that  deeds  and  other  matters  should  "-  _ 
be  pleaded  according  to  their  legal  enect  and  meaning  (o),  seems  also  to  be 
partly  founded  on  the  maxim  that  pleading  ^ould  not  be  circuitous  and  argu- 
mentative. This  fault  sometimes  occurs  in  a  travertt^  as  will  be  explained 
when  we  consider  the  nature  of  Traverses.  An  argumentative  plea  is  aided 
after  verdict,  and  upon  a  general  demurrer  (p)(962). 

8tbly.  Every  plea  should  be  so  pleaded  as  to  be  capable  of  trials  and  there-  jj^'^'i^ 
fore  must  consist  of  matter  of  facU  the  existence  of  which  may  be  tried  by  a  eapabU  of 
jury  on  an  issue  (963),  or  the  Mufficiency  of  which  as  a  defence  may  be  deter-  ^^^' 
mined  by  the  Court  upon  demurrtr  (964) ;  or  of  matter  of  record^  which  is 
triable  by  the  record  itself  (g).  And  if  fact  be  improperly  confounded  or  mix- 
ed in  the  plea  with  matter  of  law,  so  that  it  cannot  be  tried  by  the  Court  or  ju- 
ry, the  plea  is  bad ;  as  if  the  defendant  plead  that  A.  lawfully  enjoyed  the 
goods  of  felons,  it  will  be  bad ;  for  the  jury  cannot  determine  whether  he 
UmfuUy  enjoyed,  nor  the  Court  whether  he  in  fact  enjoyed,  and  the  plea 
should  have  stated  the  particular  facts  and  title  by  virtue  of  which  A.  did  en- 
joj  (r).  So,  if  the  condition  of  a  bond  be  that  the  defendant  will  show  a 
sufficient  discharge  of  an  annuity,  it  seems  that  it  cannot  be  pleaded  merely 
that  he  showed  a  sufficient  discharge ;  for  the  jury  cannot  try  whether  it  is 
sufficient,  and  he  ought  to  show  what  discharge  he  gave,  in  order  that  the 
Court  may  judge  whether  it  was  sufficient  (s).  But  where  the  effect  of  the 
words  presents  a  matter  triable,  it  is  sufficient,  though  according  to  the  precise 
words  it  would  not  be  triable ;  as  in  covenant  for  quiet  enjoyment  free  from  ar- 
rears of  rent,  a  plea  that  he  delivered  money  to  the  plaintiff  with  intent  that 
he  should  ^therewith  discharge  the  arrears  will  be  sufficient,  though  the  in-  [  ^^'^^^  1 
tent  is  not  triable,  for  it  is  equivalent  to  the  allegation  that  the  defendant  de- 
livered the  money  to  pay  (<)•  A  defect  in  this  respect  in  a  plea  may  be  aided 
bj  the  plaintiff's  taking-issue  upon  a  triable  point ;  but  if  he  should  take  issue 
upon  an  immaterial  matter,  it  might  be  necessary  to  award  a  repleader. 

9thly.  Every  plea  should  be  true  and  capable  of  proof,  for  as  it  has  been  9thly. 
quaintly  said,  *^  truth  is  the  goodness  and  virtue  of  pleading,  and  certainty  is  ^^of^ilJ^ 
tiie  grace  and  beauty  of  it,''  and  if  it  appear  judicially  to  the  Court  on  the  mutt  not 
defendant's  own  showing  that  he  hath  pleaded  a  false  plea,  this  is  a  good  ^^^ 
cause  of  demurrer  (« ).     Thus,  where  the   defendant  pleaded  to  an  action  of 
debt  upon  bond  condition  for  performance  of  covenants  contained  in  an  in- 
denture, of  which  he  made  a  profert  that  there  were  no  covenants  contained 

in  the  indenture,  and  upon  «yer  by  the  plaintiff  it  appeared  that  the  deed  did 

» 

(n)  See  tmit,  557.  (r)  9  Co.  85. 

(o)  Jinte,  334  ;    S  9aimd.  97  b,  note  9;  (t)  9  Co.  95  a  ;    ante,  958,  and  944»  945. 

B«c.  Ab.  Pleas,  I.  7  ;  Sieph.  9d  edit.  439.  {t)  4  Mod.  949,  at  to  traversing  a  local 

(ji)  Com.  Dig.  Pleader,  E.  3;    AUeyo,  justification ;  9  Saund.  5  h,  o,  d,  e. 

48 ;  9  Saand.  319,  n.  6.  («)  Hob.  995  ;    Bac  Ab.  Pleas,  G.  4 ;  1 

(f)  Co.  Lit.  303  b ;    Com.  Dig.  Pleader,  Campb.  176 ;  9  Wils.  394 ;  Stephen,  9d  ed. 

E.  54 ;  9  Co.  94  b,  95  a ;  1  Marsh.  907.  493. 


C99S)  Vide  Spencer  «.  Southwick,  9  Johns.  Rep.  313. 
i963i  J[Van  ifess  v.  Hamilton,  19  Johns.  Rep.  371.  ( 
(964)  Yidt  Frary  v.  Dakin,  7  Johns.  Rep.  78. 


674  OF   PLKAft   IN    BAR. 

^*-        coiUmin  divera  covenanto  on  the  part  of  the  dafeodantt  the  plea  on  demoirer 

was  hM  iasufficient  (x).     The  plea  must  not  he  too  laige*  and  claim  mora 

True,  and  than  the  defendant  is  capable  of  proving  to  support  his  defence.  Thus,  where 
large.  ^®  defendant  pleaded  that  a  close  called  A.  had  been  separated  and  inclosed 
from  a  waste  for  twenty  years,  to  support  the  allegatioD,  it  was  beld  necessa- 
ry to  prove  that  every  part  of  the  close  has  been  so  long  eaclosedt  and  only 
part  of  the  close  having  been  so  enclosed,  the  defendant  failed  in  the  plea  (y). 
This  subject  will  be  further  explained  when  the  doctrine  of  Traverses  comes 
under  consideration* 

Of  sham  Sham  pleading,  that  is  the  pleading  a  matter  known  by  the  party  to  be  fiJse 
for  the  purpose  of  delay  or  other  unworthy  object,  has  always  been  considered 
a  very  culpable  abuse  of  justice,  and  has  often  been  censured  and  set  aside 
with  costs  (a). 

It  is  of  course  in  general  the  sole  province  of  the  jury  to  decide  upon  the 

(  *676  ]  tnith  or  falsity  of  a  mere  matter  o£  fact  ^pleaded  by  a  defendant.  But  there 
are  many  instances  in  which  a  plea  may  be  so  palpably  and  manifestly  untrue, 
that  the  Court  will  asstime  that  it  is  so,  or  will,  on  an  affidavit  ihat  it  u  fake, 
permit  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea,  and  make  the  de- 
fendant or  his  attorney  pay  the  costs  occasioned  by  the  plea,  with  the  costs 
of  the  application  (6).  Although  in  these  cases  it  is  prudent  to  obtaia  the 
prior  sanction  of  the  Court,  yet  it  seems  thai  the  plaintiff  may  in  general  sigp 
judgment  without  such  previous  authority  (c).  But  unless  the  plea  be  man- 
ifestly absurd,  or  probably  a  sham  plea,  the  plaintiff,  in  the  King's  Bench,  will 
not  be  justified  in  signing  judgment  as  for  want  of  a  plea  without  a  previous 
application  to  the  Court  (d),  which  is  also  necessary,  it  is  said,  afler  the  de- 
fendant has  been  ruled  to  abide  by  bis  plea  (e).  But  it  has  been  decided  that 
the  plaintiff  is  not  estopped  from  making  the  application  to  the  Court  by  hayiog 
ruled  the  defendant  to  abide  by  his  plea(/). 

The  following  are  instances  in  which  false  pleas  have  been  treated  as  falliof 
within  the  description  of  sham  pleas  which  shall  be  regarded  as  a  nullity,  al- 
though the  defendant  may  not  be  under  terms  of  pleading  issuably  (g). 

(x)  I  Saand.  316,  3l7 ;  1  Jil.  9  b,  n.  1.  As  to  sham  pleas,  see  further  3  Chittf^ 

(y)  S  Taunt.  156,  and  see  S  B.  &  C.  918  ;  Qen.  Pr.   729  to  731.     And  as  to  ptea  of 

7  Id.  346.     A  plea  jusiitying  a  libel  must  judgment  reanfered  in  puriiciilar,  id.  730. 

he  true  in  toto.    See  2  B.  «i  C.  678 ;    4  D.  (e)  6   M.  &  Sel.    134  ;    3  &  &  P.  Stt{ 

flc  R.  V30,  8.  C. ;  1  Bing.  403.  Tidd,  9ih  edit.  56  ^  565,  473. 

(g)  See  further  as  to  sham  pleas,  3  Chit.  (d)  1  Chit.  Rep.  525,  notes;  6M.  &Sel. 

Gen.    Pr.    729.     As   to   whether   attorney  133;  Tidd,  9(h  ed.  564,  565. 

11  liable  to  pay  the  costs  of  a  aham  plea,  (0  Id.;  I  Chit.  Rep.  565,  note;  SM.a 

1  Chitty»s  Rep.  182,  584.  Sel.  518,  S.  C. ;    eee,  however,  2  B.  &  Aid. 

(a)  Bac   Ab.  Pleas,  G.  4 ;  2  Wils.  394  ;  197.    To  support  a  motion  for  leare  to  sign 

Salk.  515  ;  2  B.  &  A.  198.  judgment  for  want  of  a  plea,  on  the  grouDd 

(6)  2  B.  &  Aid.    197;    1  Chit.  R.  182,  that  improper  pleas  hare  been  pleaded,  U 

564 a;  Tidd,  9th  ed.  565 ;  and  see  I  Moore  seems  that  in  the  King's  Bench  there  must 

9l  p.  643  ;  4  Bing.  663.    And  in  debt  on  a  be  an  affidavit,  not  only  that  they  are  I0i<ri«, 

judgment  the  defendant   pleaded  a  reUuse  but  also  that  they  are  vtxatious,  and  calcula. 

destroyed  6y  occidenl.    Upon  affidavit  that  ted  to  create  unnecessary  delay  and  expeme, 


4  Bing.  512 ;  1  Moore  &  P.  538,  where  the  S.  C.  contra. 

Court  of  C.  P.  refused  leave  to  sign  radg*  (/)  9  B.  &  Aid.  197. 

ment  on  an  affidavit  that  a  plea  of  delivery  (g)  As  to  itfvsUe  pleafis  oals^  tSd 

of  a  pipe  of  wine  in  satisfaction  was  false. 
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Ist.  Fahe  pleaSf  caleulsted  to  raise  isdues  requiring  different  modes  of       ii< 
trial,  as  a  set-ofT  for  money  due  upon  a  judgment  or  recognisance  enrolled,  ^^^'-""^ 
(the  issue  upon  which  is  liable  by  ihe  record,)  and  for  money  due  on  simple  Of  sham 
contract,  the  truth  of  which  ia  triable   by  the  country  (h)  ;  or  a  plea  of  judg-  P'**'* 
ment  recovered  as  to  some  of  the  counts,  and  another  plea  of  payment  as  to 
the  other  counts  (t).     But  in  these  cases  there  roust  be  something  lo  con- 
vince the  Court  that  the  pleas  are  untrue ;   *^  unless  the  inference  be  irresist- 
ible, *the  plaintiff  is  not  at  liberty  to  take  upon  himself  to  pronounce  that  the  [*67d  ] 
plea  is  a  nullity."  (j)  ' 

2dly.  Pleas  obviously  false  on  the  face  of  them,  and  the  truth  of  which  la 
impossible  on  the  defendant's  own  showing,  as  a  plea  of  judgment  appearing 
and  shown  in  the  plea  to  have  been  recovered  in  the  Exchequer  in  Ireland^ 
(or  elsewhere,)  before  the  cause  of  action  accrued  (^)  • 

3dly.  False  pleas,  which,  although  they  might  by  possibility  be  true,  yet  are 
in  all  probabHity  fictitious  ;  as  a  plea  of  judgment  recovered  in  the  Court  of 
Pts  Pottdri 6,  in  Bartholomew  Fair,  couched  in  terms  and  showing  proceed-* 
inga  palpably  fictitious  or  unlikely  (f).  And  in  Pierce  v.  Blake  (m).  Lord 
Holt  said  that  he  remembered  a  case  where  judgment  having  been  given 
against  a  defendant  above  forty  years  of  age,  he  brought  a  writ  of  error,  and 
assigned  for  error,  infancy  and  appearance  by  attorney,  and  iStie  Court  fined 
tbe  attorney  for  assigning  those  errors  which  were  notoriously  false  and 
lirivolous. 

4tiily.  False  pleas,  being  subtle  and  ensnaring,  and  tending  to  raise  nice 
and  intricate  points  of  law,  upon  which  it  would  be  proper  for  the  plaintiff's 
attorney  to  consult  counsel,  whereby  delay  and  expense  are  occasioned  (n). 
Hios,  where  to  a  declaration  on  a  bill  of  exchange  and  the  money  counts^ 
the  defendant  pleaded  that  the  parties  accounted  together ;  that  a  certain  sum 
was  found  due  ;  that  in  satisfaction  of  part,  the  defendant  indorsed  a  bill  to 
the  plaintiff,  which  was  outstanding  in  the  hands  of  a  third  person  ;  and  that 
IB  satisfaction  of  the  remainder,  the  defendant  assigned  to  the  plaintiff  an 
Irish  judgment,  which  was  in  force,  as  appeared  by  the  record  ;  the  Courtf 
cm  an  affidavit  of  the  falsity  of  the  plea,  allowed  the  plaintiff  to  sign  judg- 
ment, and  directed  that  the  defendant's  attorney  should  pay  the  costs  of  the 
application  (o).  And  a  false  plea  in  assumpsit  on  a  bill,  that  the  plaintiff  was 
indebted  on  a  recognizance  of  bail,  as  appears  by  the  record  ( p),  is  open  to 
objection  on  the  same  ground.  And  where  in  debt  on  a  bail-bond,  the  de- 
fendant pleaded  that  the  writ  was  sued  out  before  the  ^assignment  was  r  #577 1 
stamped,  and  before  the  cause  of  action  accrued,  which  he  averred  and 
prayed  judgment,  and  that  the  plaintiff  might  be  directed  to  cause  the  writ  to 
be  returned  and  filed  of  record,  and  that  the  record  might  be  inspected,  &c.« 

(h)  5  M.  &  SeU  618 ;  S  M.  Ii  Seh  606 ;  Aid.  198,  per  Bayley  and  Holroyd,  Justioat. 

and  see  I  Chit.  Rep.  564  a.  (n)  See  1  Saund.  327  e,  where  the  Court 

(i)  S  B.  dc  Aid.  1 97.  reproTed  Saunders  for  pleadin^^  eubily,  ta 

(  fl)  6  M.  &  Sel.  J33 ;  nee  id,  136.  trick  (he  Court,  and  see  recital  io  98  H.  9« 

(t)  6  M.  Ii  Sel.  134 ;  see   1  Chit.  Rep.  c  30;  1  Bla.  R.  276, 

M5,  Si6,  notes ;  4  Taunt.  668  ;  1  D.  &  R.  (0)  3  B.  &  Aid.  199 ;  see  1  TauaL  9^4^ 

677.  225. 

ii)  10  East,  237.  (p)  6  B.  fc  Aid.  750  i  %  Chit  R.  335  i  1 

(m)  8  Salk.  515  i  recognized  in  2  B.  &  D.  &  B.  446»  448,  S.  C. 
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"•       the  Court  directed  that  if  the  defendant  did  net  mmeod  diis  eubtle  pbat  die 

'  plaintiflr  might  sign  judgment  {q)m 

Of  sham  There  are  some  pleas,  which  have  long  been  used  aa  aham  pleeSf  fer  the 
^  *^^  purposes  of  procrastination,  and  which  may  be  pleaded  even  at  the  present 
day  with  impunity,  if  the  defendant  has  not  subjected  himself  to  the  neceesity 
of  pleading  an  issuable  plea.  Pleas  of  this  kind  are  simple  and  concise  in 
their  form,  and  long  and  inveterate  practice  has  obtained  for  them  this  irnpu* 
nity.  Plead  of  jud^neni  already  recovertd  for  the  same  eatue  of  oefion,  and 
of  accord  and  satisfaction  by  the  creditor's  acceptance  of  goods,  were  of  lets 
years  the  pleas  usually  adopted.  With  regard  to  the  former  plea  it  has  been 
permitted  after  the  defendant  had  delayed  and  deluded  the  plaintiff  by  prom- 
ises of  payment  (r),  and  had  taken  out  a  summons  to  stay  proceedings  oa 
payment  of  debt  and  costs  {$).  With  respect  to  the  plea  of  accord  and  sat- 
isfaction, in  a  late  case  in  the  Court  of  Common  Pleas,  in  which  it  wm 
pleaded  to  a  declaration  on  a  bill  of  exchange,  the  Court  refused  to  allow  tlie 
plaintiff  to  sign  judgment  upon  an  affidavit  that  the  plea  was  utterly  false, 
and  intimated  that  in  future  such  applications  would  be  discharged  with 
costs  (<)•  In  one  case  the  Court  (« )  set  aside  a  false  plea  in  assumpsit  for 
use  and  occupation,  that  the  defendant  delivered  to  the  plaintifl^  and  he  accept- 
ed in  satisfaction  Riga  hemp  and  Russia  tallow.  But  in  a  sobseqoent 
case  (o)  they  declined  to  interfere  where  a  similar  plea  was  pleaded,  although 
its  falsity  was  sworn  to. 

An  executor,  by  pleading  a  plea  manifestly  untrue,  and   which  he  knows  to 
be  false,  may  render  himself  liable  de  bonis  propriis  {x)* 
r  «573  1      *A8  a  discouragement  to  sham  pleading,  the  Court  has  suffered  a  plaiotiff 
to  amend  a  defective  replication  to  a  false  plea  without  payment  of  costs  (})• 

Recent  Formerly  it  was  the  practice  for  a  defendant  to  gain  tiaie  by  first  pleading 

^u^  ^^  ^  sham  plea,  and  when  the  plaintiff  had  replied  to  the  same,  then  the  defend- 
ftndant  to  ^ot  would  abandon  such  plea,  and  plead  only  the  general  issue ;  but  now  Reg. 
akidtbykU  Qen.  HiL  T.  2  W.  4,  reg.  46,t  precludes  a  defendant  from  abandomng  bis 
'^^  first  plea  without  express  leave,  which  cannot  be  obtained  unless  when  essen* 

tial  for  the  purposes  of  justice  (z).    This  rule  has  greatly  tended  to  pot  an 

end  to  the  practice  of  sham  pleading. 


Hii. 


Qen.      The  Prac.  Reg.  Hil.  T.  4  W.  4,  reg.  8,t  orders  that  "  Where  a  defendant 

HiH  T.  4  g||Q]i  plead  a  plea  of  judgment  recovered  in  another  Courts  he  shall  in  die 

8,  «■  to^*  margin  of  such  plea  state  the  date  of  such  judgment ;  and  if  such  judgment 

pleas  of     shall  be  in  a  Court  of  record,  the  number  of  the  roll  on  which  such  proceed- 
jmdgmtmt  * 

rtcovered,       ^^^  3  Ta^n^^  339^  ^j^^  Bayley  and  Holroyd,  Justicei;  see  3 

(r)  1  Bing.  380 ;    8  Moore,  437,  8.  C.  D.  &  R.  83S.    Id  1  B.  &  C.  it  is  stated  that 

When  this  plea  is  used  as  a  sham  plea,  it  the  Coart  assigned  no  reason  for  making  the 

should  be  alleged  that  the  judgment  was  re-  rule  absolute. 

eoTered  in  anoiker  Court,  see  the  reason,        (v)  8  B.  &  C.  81 ;  3  D.  k  R.  S3I,S.C. 

enfs,  465,  q.  (y).  more  fully  reported. 

(0  Hill  V.  Tybatt,  Hil.  Term,  1880,  K.        (x)  1  Saund.  336,  note  10;  I  Biarsh.SlS, 

B. ;  1  Arehb.  Prac  137,  8d  ed.  tl3 ;  «nl«,  686. 

[t)  1  M.  &  P.  338 ;  4  Bingh.  518,  S.  C.  (y)  1  East,  370. 

(»)  8  D.  «t  R.  661 ;  1  B.  Ifc  C.  886, 8.  C.        (s)  See  farther  3  ChiL  Gen.  Pmc  731 


•  9 
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t  See  Anerican  Editor's  Preface. 
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imgB  ate  Miteredf  if  any,  and  in  default  of  hifl  so  doing  the  plaintiflT  ahall  be  at        »• 
liberty  to  sign   judgment  as  for  want  of  a  plea;    and  in  case  the  same  be  ^  ^ 
fidaelj  stated  by  the  defendant*  the  plaintiff,  on  producing  a  certificate  from  Of  sham 
.die  proper  officer  or  person  having  the  custody  of  the  records  or  proceedings  ^  ^^^ 
<»f  the  Court  where  such  judgment  is  alleged  to  have  been  recovered,  that 
dieie  is  no  such  record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at 
liberty  to  sign   judgment  as  for  want  of  a  plea  by  leave  of  the   Court  or  a 
jmdg€.**  (a)     Thb  rule  entitles  a  plaintiff  to  sign  judgment  as  for  want  of  a 
plea*  unless  the  defendant,  in  the  margin  of  his  plea  of  judgment  recovered  in 
amotiur  cauri^  truly  states  in  the  margin  thereof  the  particulars  by  which  the 
judgment  may  be  found  on  record.     The  effect  of  the  rule  prevents  any  such 
plea  from  gaining  time  during  a  vacation  until  the  next  term,  and  has  put  an 
•ad  to  the  utility  of  a  sham  plea  of  judgment  recovered  in  ordinary  cases. 
But  that  rule  does  not  apply  to  a  plea  by  an  executor  or  administrator  of  a 
judgment  recovered  against  him  by  another  creditor  (6). 


The  rules  which  prevail  in  the  construction  and  allowance  of  a  plea  in  bar  m.  roles 

or  coN- 

8TRUC- 

Ist,  That  it  is  to  be  construed  most  strongly  against  the  defendant ;   2dly,    tiom,  && 
Thai  a  general  plea,  if  bad  in  part,  is  bad  for  the  whole ;  and  3dly,  That  sur- 
plusage win  not  in  general  vitiate. 

1st*  As  it  is  a  natural  presumption  that  the  party  pleading  will  state  his  case  1st.  Con- 
as  favorably  for  himself  as  possible,  and  that  if  he  do  not  state  it  with  all  its  *^i'u<i^ioi\^ 

,    .  «  .  ..-/•  «i         ,...  ,^  against  the 

legal  circumstances,  the  case  is  not  m  fact  favorable  to  him,  it  is  a  rule  of  con-  piea. 

stniction,  that  if  a  plea  has  on  the  face  of  it  two  intendments,  it  shall  be  taken 
most  strongly  against  the  defendant ;  that  is,  the  most  unfavorable  meaning 
sliall  be  put  upon  the  plea  (c) ;  a  rule  which  we  have -seen  (d)  obtains  also  in 
the  case  of  other  pleadings.  Therefore  in  trespass,  if  the  defendant  plead  a 
releaset  without  saying  at  what  time  it  was  made,  it  shall  be  intended  to  have 
been  made  before  the  trespass  was  committed  (e) ;  and  in  trespass  to  land*  a 
plea  of  Uberum  /enemeiUum,  not  stating  that  the  close  was  the  defendant's 
freehold  at  the  time  of  the  trespaases^  is  insufficient  (/).  So  at  common  law, 
if  to  a  bond  the  defendant  plead  payment,  it  shall  be  intended  to  have  been 
made  after  the  day  appointed  for  payment,  if  he  do  not  aver  it  to  be  other- 
wise ;  and  in  pleading  a  promise  by  a  third  person  to  pay  the  debt  of  another, 
it  seems  to  be  necessary  to  aver  in  the  plea  that  the  promise  was  in  writ- 
ing (g)' 

But  this  rule  of  construction  does  not  obtain  where  the  unfavorable  mean- 
ing is  inconsistent  with  another  part  of  the  plea  (h).  And  there  are  some 
cases  in  which  matters  are  implied  in  favor  of  the  plea ;  thus,  it  is  said  by 

(«)  See  Jerris's  Rulee,  89,  note  (f).  anU^  S73. 
(h)  Power  V.  Isod.  1  Bing.  N.  C.  304  i  3        (0  Plowd.  46. 
Dowl.  140 ;  3  M.  &  Seott,  1 19,  8.  C«    .  (/)  Com.  Dig.  Pleader,  E.  5. 

(c)  Com.  Qig.  Pleader,   £.6;    OOb^        (f)  4nU,  954;    1  Saund.  976  a.    Sed 


303  b ;  Plowd.  99,  46.  9V^^«>  «t«f,  966,  n.  (h). 

(d)  Jinte,  379.    Effect  of  pleading  6Yer,        (k)  10  Co.  59  b ;  mnte^  984^  965,  97S. 
YOL.  I.  6B 


W9 
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TION, 


RVLBt  or  Lord  Coke  (•),  that  **  all  aeceMHur/  circoiiMlaiiees  iaiplM  by  law  itMl  naiba 
r  &c.~  ^xpresaedt  aa  in  the  plaa  of  a  feoffment  of  a  ^adaaor*  livery  aad  attomawat 
are  implied  ( j) ;  so  where  it  ia  pleaded  that  land  was  aasignpd  for  dower,  it  k 
not  necessary  to  aay  it  was  by  metes  and  bounds,  for  it  shall  be  iateaded  a 
lawful  assignment,  which  is  by  metes  and  bounds  {h) ;  and  where  a  saritndrr 
of  a  lease  for  years  is  pleaded,  and  that  it  was  agreed  to  by  the  lessor,  it  is  set 
necessary  to  say  that  he  entered,  for  it  shall  be  intended,  and  it  is  not  usual  to 
plead  a  re-entry  upon  a  sunwnder,  any  more  than  it  ia  to  plead  livery  upoa  a 
feoffment  (/} ;  so,  where  it  is  pleaded  that  a  sheriff  made  his  warrant,  it  is  ua- 
necessary  to  say  that  it  was  under  his  seal,  for  it  could  not  be  his  wanaat  if  it 
were  not."  (m)  And  if  a  roan  plead  that  he  is  heir  to  A.  be  need  not  My 
either  that  A.  is  dead,  or  had  do  son  (»)•  Other  instances  of  this  rule  have 
been  before  given  (o).  And  we  have  seen  that  if  an  allegation  is  copoUt  ef 
two  meanings,  that  exposition  shall  be  adopted  which  will  support,  not  Ihit 
which  will  destroy  the  pleading  (p). 


in  part, 
bad  in 
whole. 


tdly.  Bad  2dly.  If  one  entire  plea  be  bad  in  parlt  it  i$  in$ufficu>U  for  ihe  t0Ao2e(9)(965). 
We  have  already  in  part  noticed  this  doctrine  in  considering  that  a  plea  muit 
contain  an  answer  to  all  it  assumes  to  answer  $  and  if  it  fail  to  do  so,  it  ib  not  aa 
effective  bar  even  as  to  the  part  really  answered  (r).  In  OMmtmpgU  on  sevenl 
promises  in  different  counts,  if  the  defendant  plead  the  atatute  of  limitstioBa  to 
the  whole,  and  it  is  a  bad  plea  as  to  one  of  the  counts,  it  will  also  be  insufiicieBl 
as  to  the  residue  (9) (966) ;  and  in  an  action  against  an  executor  or  administia- 
tor,  if  the  defendant  plead  several  judgments  recovered  against  hinuelf'm  that 
character,  and  that  he  has  not  sufficient  to  satisfy  them,  if  the  plea  be  had,or  fiibot 
or  avoided,  as  to  one  of  the  judgments,  it  will  be  bad  for  the  whole ;  but  if  ike 
judgments  pleaded  had  been  against  the  iealaior^  it  would  be  otherwise  (i)(967). 
In  one  case,  however,  it  was  held  that  if  one  of  the  judgments  pleaded  were 

£  *5S0  J  against  the  testator  and  a  third  person,  and  the  defendant  *do  not  show  tbst 
the  testator  survived,  without  which  the  executor  is  not  chargeable,  the  plea  is 
bad  fur  the  whole  (11) ;  but  the  propriety  of  this  decision  waa  questioned  hj 
Lord  Yaugban  {x).  So,  if  seyeral  persons  join  in  one  plea,  if  it  be  bad  for 
one,  it  will  be  bad  for  the  others  (y).  The  extent  of  this  rule  will  be  coasid- 
ered  when  we  treat  of  pleas  by  several  defendants  (s).     It  seems  that  if  1 


(t)  8  Co.  T?ep.  81  b^  ante,  S53. 

(j)  Co.  Lit.  Z0%  b,  8.  P.;  Cro.  Eliz.  401. 

(4)  Com.  Dig.  Pleader,  E.  d. 

(0  Cro.  Car.  101. 

{tn)  Cro.  Eliz.  fiS  ;  Palm.  357,  S.  P. 

ia)  S  Baund.  305  a,  r.oie  13. 
0)  JInte,  i53,  854. 
Cp)  ^nte,  973. 

(f )  C4^m.  Dig.  Pleader,  E  36,  F.  86 ;  3  T. 
R.  376  i  3  B.  &.  P.  174  i  1  Saund.  "137,  note 
1,  88,  liote  9  ;  8  B.  &  C.  816;  6  Bing.  874. 
The  rule  ex^'Uined,  &c.  81  p'l.  en  Plead.  8 d 
ei.  448 ;  ttiid  eee  Tremeere  v.  Morison,  I 


Bing.  N.  C.  90 ;  and  1  Tyr.  &  Gr.  85;  3 
Dowl   193,  194. 

(r)  JinU^  668»  653  ;  S  Bii«.  87C 

(«)  I  LeT.  48. 

(/)  1  SHund.  337,  and  noUrs ;  6  T.  R.  flO| 
307. 

{u)  8  Saund.  50,  51,  note  4;  1  SauimL 
337,  note  I. 

{z)  Vaugh.  R.  104  ;  1  Saund.  337,  nott  h 

(y>  3  T  R.  376,  377  ;  I  Saund.  28,  now 
8  ;  8  Bing.  683,  insiHnce  of  a  constable  join* 
ing  in  a  mid  piea  in  trcepaab 

(z)  PosL 


(965)  {  Ten  Eyck  9.  Waterbury,  7  Cow.  Rep.    51.    Brigge  «.  Cox.  7  Dowl.  &  RyL 
410  } 

(966)  Vide  Perkins  v.  Burbanh,  8  Mass.  Rep.  81. 

(967)  Ace.  Douglas  9.  Satterlee  and  others,  11  Johns.  Rep.  16.    TliS  pfaintiff  sboijd 
demur  spedally  to  the  judgments  which  are  badly  pleadsdi  and  travorse  Ihe  reiMsi*   ^^ 
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■pecisl  |il«tt  smovtnl  id  part  to  die  geoeral  iMiM«  and  be  to  that  extent  defec-  avt.u  ar 
thre«  for  that  reanoo  k  is  bad  m  ioio  (a).  The  statenent  of  tereral  distinct  "^J^^ 
debts  in  a  plea  of  sU^offw  an  exception^  because  the  stateioeot  of  the  debts 
in  such  a  plea  is  in  the  nature  of  a  declaration  containing  several  counts ;  and 
dMfefore  if  one  of  such  debts  be  insufficient,  the  plaintiff  must  not  demur  to 
Hm  whole  piea«  but  onlj  to  that  part  of  it  which  relates  to  the  objectionable 
ground  of  set-off  (6)  •  In  trespass«  if  a  plea  of  justifioation  consists  of  two 
facts,  each  of  which  would,  when  separately  pleaded,  amount  to  a  good  de- 
fence, it  will  sufficiently  support  the  justification  if  one  of  these  fact<3  be  found 
by  the  jury  (e) :  the  other  might  be  rejected  as  surplusage. 

Sdly*  The  rules  with  regard  to  surplusage  and  unnecessary  allegations  which  sdly.  Sui> 
have  before  considered,  prevail  in  general  with  respect  to  pless  and  every  ^j^^"^ 
r  part  of  pleading  (d) :  and  we  have  explained  that  surplusage,  or  un-  naneyf 
Deeeesary  matter,  repmgnani  and  contradictory  to  what  went  before  in  any 
point  not  meUerial,  will  not  vitiate  the  pleadings,  according  to  the  maxim,  utile 
per  umiiU  turn  titiaiur ;  and  such  surplusage  and  redundant  or  repugnant 
psut  shall  be  rejected,  especially  after  a  verdict  (e).  Various  illustrations  of 
tlie  general  rule  have  been  given.  As  an  addiliooal  instance  we  may  observe 
that  U  the  defendant  in  replevin  make  cognizance  as  bailiff  to  A.  administra- 
tor of  B.  where  A.  mi^t  have  distrained  in  his  own  right,  the  words  ^*  ad- 
ministrator of  B.^  sImJI  be  rejected  as  surplusage  (/).  There  is,  however, 
*eoMderable  danger  in  surplusage  in  the  statement  of  mattrial  matter ;  for  [  *6S1  ] 
^v^re  a  par;y  takes  upon  himself  to  state  in  any  pleading  a  substantive  matter, 
«r  alleges  a  precise  estate,  (although  not  bound  to  do  so,)  if  it  be  maUriai 
and  bear  on  the  question,  he  gives  the  other  side  the  advantage  of  traversing 
it  {g)»  Thus  in  Leakeys  ease  (^),  it  was  necessary  that  the  plaintiff  should 
allow  that  he  had  some  right  to  put  his  cattle  into  the  close,  against  which  the 
defendant  was  bound  to  repair  the  fence,  but  a  seitin  in  fee  was  not  necessary 
to  give  that  right ;  for  a  term  for  life  or  years,  or  even  an  estate  at  will,  or 
right  of  common,  or  the  owner's  license,  would  have  conferred  that  right  (i)  ; 
die  plaintiff,  however,  thought  proper  to  allege  that  the  right  he  had  arose  from 
a  setstii  f»  /«e,  therefore  the  defendant  was  at  liberty  to  deny  that  right  as 
much  as  any  other  right  which  the  plaintiff  might  have  had  to  put  his  cattle 
into  the  close.  So,  in  another  case  (A;),  the  ground  of  the  plaintiff's  action 
was  that  the  defendant  would  not  permit  him  to  cut  down  the  remaining  200 
,  trees ;  in  order  to  show  that  so  many  trees  were  left  standing  in  the  wood,  he 

\  stated  that  at  the  time  of  the  agreement  he  had  cut  down  only  800  trees,  and 

though  it  was  not  necessary  for  him  to  have  stated  that  precise  number,  but 
having  done  so,  and  the  number  that  was  left  being  material  to  show  the 
damage  which  the  plaintiff  had  sustained  by  the  defendant's  refusal  to  per- 
mit him  to  cut  them  down,  he  gave  the  defendant  an  advantage  of  traversing 

(a)  S«e  1  Suind.  87 ;  Com.  Dig.  Pleader,  305,  306,  note  14 ;  id,  291. 
E.  SS ;  Me,  however,  3  Lev.  40.  (f)  Hob,  208. 

(h)  S  BU.  Rep.  910.  (g)  JinU,  S66. 

(c)  1  TauDU  146.  (A)  Dyer,  365 ;    S  Saiind.  806  a,  n.  81, 

(d)  AnU^  861  to  866.  88 ;  and  807,  n.  84. 

(e)  Id.  i  Bac.  Ab.  Pleas,  I.  4  ;  Com.  Dig.        (i)  I  Saund.  346,  n.  8. 
Pleader,  E.  18;    Co.  Lit.  303  b  ;   8  Saund.        (Jt)  YcW.  195. 
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RVLM  or  it  ({)«  It  fleemst  therefore^  that  a  too  preciae  or  paitieukr  slataflMiit  of  oitta* 
^TWH^Uc!  ^^  matter  maj  be  taken  advantage  of  upon  the  tiial  of  a  travene  thereof; 
bat  in  general  not  by  deniurrer«  as  the  objection  doea  not  appear  ifytm  the  re- 
cord, but  dependa  upon  the  evidence ;  except  where  it  is  repugnant  or  contm- 
ly  to  matter  precedent  (m),  and  though  such  repugnancy  may  not  in  some 
cases  be  aided  by  verdict  (n),  yet  if  it  appear  that  the  verdict  was  given  ea 
another  part  of  the  plea  the  mistake  will  be  aided  (e). 


[♦682  ]  ♦IV.  FORMAL  PARTS  OF  PLEAS  IN  GENERAL. 

In  framing  every  plea^  whether  in  abatement  or  in  bar,  the  pleader  must  con- 
stantly keep  in  view  the  following  formal  parts  of  the  plea,  and  the  rules  end 
decisions  respecting  them,  and  the  opponent,  when  endeavoring  to  discover  t 
defect,  should  pursue  the  same  course  of  examination. 

The  following  is  the  outline  of  the  usual  form. 

(I)  In  the  King**  Bench. 

(2)  On  the  10th  day  of  March,  A.  D.  1836. 

1?.  roRM    (3)  Johnion  \  (4)  Th#  defendant,  by  E.  P.  his  attorney,  [or  "in  his  own  proper  per- 

AND  ats.         \  son,**  (/))]  says  that,  (5)  &c  IhereJbUowt  the  grotatd  of  defence.]    And  of 

PAars.  Daris.      j  this  he  the  said  defendant  put?  himself  upon  the  eountry,  fte. ;  (6)  [<r  1/ 

ike  emehuion  be  with  a  verification,  theftrm  {§  thui :  "  and  this  he  the  said  defendant  it 

ready  to  verify,  wherefore  he  prays  judgment  if  ibe  eaid  plaintilT  oaghi  [or  *<  ought /iit^ 

l&«r"]  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &.c. 

(7)  JohnHulme, 

1st.  The  title  of  Court  at  top. 
2dly.  The  date  at  top. 
3dly.  The  names  of  parties  in  margin. 
4thly.  The  commencement ;  describing 

1st*  Defendant's  appearance,  whether  in  person  or  by  attome/, 
or  prochein  ami. 
2dly.  When  he  is  to  make  full  or  half  defence, 
ddly.  Whether  there  is  to  be  any  preliminary  suggestion  or  state- 
ment. 
4thly.  Whether  there  is  to  be  any  prayer  of  judgment  in  the  com- 
mencement or  other  petitio^  or  actionem  non. 
5thly.  Whether  the  plea  is  to  be  in  abatement  to  the  whole,  or  to 

a  part  only. 
6thly.  Whether  to  be  in  bar,  and  whether  to  the  whole  or  to  a 
part. 

(!)  9  Saund.  S07,  note  S4  ;  S06,  note  92 ;  ground  of  defence,  and  whidi  is  still  retain- 

a  Elast,  453.  ed.      The  alterationa  were  introduced  by 

(m)  Co.  Liu  303  b.  the  Reg.  Gen.  Hil.  T.  4  W.  4,  as  wiU  be 

(n)  Bac.  Ab.  Pleas,  I.  4.  presently  shown.     The  ancient  forai  vu 

(o)  Id.  thus : — "  eomee  and  defends  the  wroogi  [^ 

{p)  Formerly  the  nature  of  the  de/ence,  in  treepate,  'force,']  and  injury,  w&<««  4^ 

whether  full  or  half  used   to  be  stated,  and  and  says  that  the  said  plaintiff  ought  not  to 

then  followed  the  allegation  that  the  plain-  have  or  maintain  his  aforesaid  action  thereof 

tiff  ought  not  to  have  or  maintain  his  ac-  against  him,  because  hcj  ^c** 

tion,  and  then  followed  the  staument  of  tiie 


IT     THSIR  FQRlf  AUD   PARTS.  MS 

6Alf.  TIm  body  of  the  plea^  -~  it.  vmlm 

lal.  Stoteaiept  of  time* 
'2dly.  StatomeDt  of  place. 

3dly*  Statement  of  circumstancesy  and  herein  of  forme  of  aUega* 
iione. 
6tUy.  The  concloeion  (9). 
7thly.  Signature  of  coonsel. 
8thly,  Affidavit  when  and  what  to  be  annexed, 
Mdj.  The  forms  of  second  or  subsequent  pleas. 

TTe  will  consider  each  part  separately* 

*1.  It  was  always  usual  at  the  head  of  the  plea  to  stale  m  ufkai  Cami  H  [  <»683  ] 


pleaded,  as  '« In  the  King's  Bench,"  or  ''  In  the  Common  Pleas,"  or  **  In  ^^ 
tho  £xchequeff  of  Pleas ;"  and  without  this  title  of  ilu  Courts  k  nnghl  bo  cooru 
doubtfal,  especially  if  there  should  happen  to  be  seToral  actions  between 
parties  of  the  same  names  in  different  Courts  at  the  same  time,  to  what  action 
or  declaration  the  plea  referred.  There  is  not,  however,  any  statute  or  rule 
prescribing  that  a  plea  shall  be  entitled  in  any  Court  And  it  is  apprehended 
that  the  omission  of  the  statement  of  the  Court  would  not  be  material,  and  that 
the  plea  would  be  considered  as  having  reference  to  the  declaration,  which 
must  necessarily  have  been  in  the  same  Court  as  the  plea. 

3.  With  respect  to  the  tUU,  before  the  Reg.  Gen.  Hil.  T.  4  W.  4,t  all  pleas  fd\j.  Titie 
wwre  entitled  of  a  term^  and  pleas  to  the  jurisdiction,  or  in  abatement,  were,  ^  ^^  ^ 
as  we  have  seen,  in  general  required  to  be  entitled  of  the  same  term  as  tho 
declaiatioo  (r) ;  but  pleas,  in  bar  might  be,  and  usually  were  entitled  of  the 
term  of  whicb  they  were  pleaded,  which  was  frequently  subsequent  to  thai  of 
which  the  declaration  was  entitled  (s),  and  where  matter  of  defence  had  arisen 
after  the  first  day  of  the  term,  the  plea  was  properly  to  be  entitled  specially 
of  a  subsequent  day  (/).  But  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  l,!  now 
ei^essly  requires  every  pleading  to  be  entitled  of  the  day  of  the  month  and 
the  year  when  the  same  was  pleaded.  But  there  cannot  be  a  demurrer  on  ac* 
count  of  an  improper  date  at  the  top  («)• 

3.  The  names  of  the  parHes  in  the  margin  do  not  strictly  constitute  any  ^\y^  ^j^^ 
part  of  the  plea.     The   surnames   only  are  usually  inserted,  and  that  of  the  naiMt  of 
defendant  precedes  the  plaintiff's,  as   "  Johnson  ats.  Davie.**    They  should  [„  u?'*^ 
correspond  with  the  names  in  the  declaration,  or  if  the  defendant  plead  in  gin. 
idwtement  or  bar  by  another  name  to  that  in  the  declaration,  the  difference 
diould  be  specified  in  the  margin,  thus,  **  C.  D,  sued  by  the  name  q[  ML  D* 
ats.  A.  B."    It  has  been  decided  that  it  is  sufficient,  in  a  qm  tarn  action,  to 
entitle  the  plea  of  nt/  debet  with  the  names  of  the  parties  as  above,  without  the 

(f)  Everf  plea  in  bar  must  eondade  to  S  a,  b,  e,  d. 

the  country  or  with  a  verification,  9  Dowl.  (f)  Pofi,  yoL  iii.    Aad  tee  also  a  sugsei* 

eS4 ;  »  Cr.  M.  &  Roa.  86,  S.  C.  tion  after  imparlance,  pott^  vol.  iii. 

ir)  AMe^  4Sa  («)  Neal  «.  Richardg,  9  DowL  94;  and 

(«)  Bae.  Ab.  Pleas,  C.  9  ;   9  Saund.  1  f,  3  CbUty*8  Oen.  Prac  716. 


f  See  American  Editor's  Preface. 


MS  or  PLCAd  nt  bae. 

•V.  vouM    addiUoo  of  fW  Utm^  Ike.  to  the  plaintiff  '8  oamo  (•)•    After  Hw  pir6et  luit% 
^^  OBca  boea  named  in  the  previous  pleading  by  chriettaa  and  aomanie,  they  may 


in  the  plea  be  deecribed  as  the  said  defendant  and  the  said  plsintifif  without 

in  niargifi. 

4ihl7.  The      4.  With  respect  to  the  coaunencesienf,  we  «ill  first  state  the  practice  hefirt 
«omnieiic«-  ^  recent  rules,  and  then  the  pre$eni  practice.     And  Jirsi  the  nosw  of  the  de- 
Befora  thm  ^^^^^^ «    ^®  ^^^  ^^^  ^^^^  whctt  the  defendant  pleaded  misnomer  in  abate* 
neent        ment,  a  plea  commencing  with  the  wonis«   **  And  the  satil  Richard,  sued  by 
Tolm.         iii^  name  of  Robert,''  or  thus,  ^  and  he  against  whom  the   platntifr  hath  ex- 
hibited his  bill  by  the  name  of  J.  S.,  &c/'  was  insufficient  (y).     A  plea  in  bar 
commencing  in   the   same  manner  was  also  bad   on   special  demurrer  (;r). 
When  the  defendant  was  sued  by  a  wrong  name,  and  wished  to  defend  in  hif 
[  *564  ]   figbt  name  without  ^pleading  in  abatement,  it  was  proper  to  begin  his  plea 
ttuis :  **  And  C.  D.  against  whom  the  said  A.  B.  hath  exhibited  his  biU  by  tba 
name  of  £.  D*  comes  and  defends  the  wrong  and  injury,  when,  fcc."  (a)    A 
mis-stetenient  of  the  defendant's  ehri$H&m  name  in  the  eommencement  ef  hii 
plea  in  bar,  did  not  entitle  the  |Mnti6r  to  treat  it  as  a  nullity,  and  sign  jadg* 
OMnt  as  for  want  of  a  plea  (6). 

Afler  the  names  of  the  parties  in  the  maigin,  the  derendan(*s  appeartmti 
and  defimt^  {vemi  ei  dtfindii  vim  ei  injmnam^)  were  to  be  stated.  Some  ob- 
servations have  alrendy  been  made  on  these  partis  of  pleading  {ty  llie  sp* 
puuranet  might  in  general  be  stated  to  have  been  either  in  penan  or  by  cf- 
Ammey,  for  a  defendant  Was  at  liberty  to  appear  and  defend  in  person,  and  this 
wns  usual  in  an  action  against  an  attorney  or  prisoner  {d)*  As  a  feme  covnt 
when  sued  alone,  is  incapable  of  appointing  an  attorney,  she  should  defend  itt 
person  (e) ;  an  idiot  should  also  appear  in  person,  and  it  is  said  that  sny  one 
who  can  make  a  better  defence,  shall  be  admitted  to  defend  for  him ;  but  • 
lunatic,  or  one  who  becomes  mm  eompoM  menlit,  must  appear  by  gundiaB,  if 
he  be  within  age,  and  by  attorney  if  of  full  age  (/).  An  infant  must  pM 
by  guardian,  and  not  by  attomey(968)  or  prockem  bwU  (g)^  and  if  he,  whether 
in  ihm  case  of  a  sole  or  several  defendants,  pleaded  by  attorney  (969),  it  wsi 
stror  (A)  (970) ;  and  therefore  the  plaintiff  was  bound  in  such  a  casct  for  hh 
own  security,  to  take  out  a  summons  to  compel  him  to  appear  by  guardiast 
and  to  alter  his  plea,  or  for  leave  to  do  it  for  him  (t).  A  plea  by  a  eorpom- 
iion  aggregate,  which  is  incapable  of  a  personal  appearance,  must  purport  to 

(«)  7  East,  S3S.  (<)  Co.  Lie  195  b ;  9  Inst  S90;  F.  N.  a 

(«)  So  decided    as  to  a  declaration    in  97 ;  S  Saund.  909  c;  mU0,  46!;    see  tht 

lioeke  SL  Oskder  t  New  R.  988,  and  other  forms,  post,  toI.  iii. 

9  Chitty»8  Oen.  Pr.  467,  noie  (r).  (/)  Itf  ;  4  Co.  194  b ;  9  Sattod.  3S3,  aoU 


(f)  Jnlif  490,  460.  4,  335  ;  Bac.  Ab.  Idi jU  and  Lanatics 

x)  9  Wils.  419.  (g)  «f«le,  461,  pott,  roL  iiL 

a)  Po9t,  voL  iii. ;  3  Weniw.  9ia  (4)  Amto,  461.    But  the  infiuit  only  ooaU 

6)  7  D.  5l  R.  5t I.  bnng  error.  5  E  &  Aid.  418. 

>)  .Ailt,  461,  469.  (0  9  Wila.  50 ;  9  Saund.  1 17  f ;  7  Taint. 

(^  Sayer,  917.  418 ;  1  Moore,  951,  S.  C. 


} 

i 


(968)  Vide  Morkay  a.  Grey,  9  Jobna.  Rep.  189.    Dawitt  a.  Poet,  1 1  Johns.  Reji.  M. 

(969)  That  the  plaintiff  noay  enter  a  nolle  pro$equi  as  to  theinfiint,  vida  Hartne«v. 
Tbompaon,  5  Johna.  Rep.  160.  {  Woodward  a.  Newhall,  1  Pick.  Rep.  500.  90  Johnt. 
Rep.  160,  161.    Or  as  to  a  /mm  eoTert«    Beidaum  a.  Vanderaliee,  9  Rawie,  344. } 

(970)  Vide  Dewitt  a.  Poet,  11  Johna.  Rep.  460.  {  SUvar  a.  Shalbaok,  I  I>ali*  1^ 
Moora  a.  M*Ewefi,  5  Ser(.  k  Rawle,  373. } 


he  bf  MomBj  (k).    In  a  plea  hf  bnsbuid  and  wife,  it  wa«  stated  Asl  ibbj  >v«  ro««i 
appear  by  tbehr  attorney  {i)»    Tba  plea  eboaM  also  be  in  die  aame  of  an  ■!•     rARw. 
tomey  of  tbe  Cooit  in  wbicb  die  aetiun  is  broaf^tt  legally  eooipeteni  to  prae-      -— *   * 
tice  therein  (i9i)«     It  most  also  be  in  tbe  name  of  the  att<Hrney  by  ^wbon  tbe  eommwMt- 
defendant  appeared,  unless  there  has  been  an  order  to  change  the  attorney,  or  meni. 
die  plaintilT  may  sign  judgment  (m).     Though  the  appearance  has  been  enter-  L   ^^  J 
ed  in  the  name  of  an  agent  to  a  country  attorney,  the  plea  may  be  in  the  name 
of  the  principal  attorney  (o) ;  it  ought  not,  however,  where  there  are  several 
attooMys  in  partnership,  to  be  in  the  name  of  the  firm,  bat  oiUy  an  the  name  «f 
oiM  of  them(p). 

We  have  already  stated  the  signification  of  the  term  defomee,  its  nature,  aad 
the  form  of  it  in  a  plea  in  bar  (^).  Before  the  recent  rules  every  plea  in  bar 
■sust  have  begun  with  the  defence  (r) ;  and  it  shcMild  seem  that  if  the  defen- 
dant plead  only  to  part,  and  confessed  the  residue,  the  defence  should  be  coa*- 
fiiied  to  the  part  intended  to  be  pleaded  to,  and  not  cover  the  whole  {$). 

In  a  plea  of  die  general  ttwe,  or  other  plea  in  bar  to  the  whole  declaration, 
which  wurd^  dented  what  was  alleged  in  the  declaradon,  and  did  not  tntrodnce 
any  n«w  mMer,  it  was  not  usual  to  insert'  the  allegadon,  **  that  the  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  against  tbe  defendant  ;**  but 
afker  stating  the  defendant's  appearance  and  his  defence,  the  plea  immediately 
denied  the  matter  stated  in  the  declamdon,  and  concluded  to  the  countiy  (!)• 
Bat  special  pleas,  afler  stating  the  appearance  and  defence,  began  with  this  al- 
legation,  tieUo  noii  habere  deb€l{u) ;  which  always  alluded  to  the  commencement 
of  tha  action,  and  not  to  the  time  of  the  plea  (x),  and  payment  of  the  debt 
without  costs,  after  action  brought,  was  therefore  no  defence  (y).  No  defence 
whieh  arose  aOer  action  brought  could  be  given  in  evidence  under  the  general 
iaaue :  such  defences  always  were  required  to  be  specially  pleaded  (s)«  In 
debt  on  bond,  if  the  defendant  by  his  plea  denied  the  validity  of  the  deed,  or 
if  an  heir  pleaded  ^rtsa  per  deecemi^  it  was  more  formally  ccNtect  to  say  [  *686 ) 
mmerari  man  de&e/,  and  not  actio  non  (o) ;  and  in  that  case  the  plea  should 
describe  the  deed  as  a  wriUngf  or  *^  euppoeed  writing  obligatory,"  and  should 
not  admit  that  it  was  a  deed  (6).  In  replevin,  if  the  defendant  said  "he  well 
oaews,"  instead  of  well  ocJnHmledgee  the  caption,  no  objection  could  be 
taken  (c)*    When  the  matter  of  defence  arose  before  the  commencement  ef 

(k)  Bro.   Ab.  Corporation,  28;  Co.  Lit  (u)  Salk.  211;  po«/,yol.  lit 

aa  b;  Cora.  Di^.  Pleader,  9  B.  S.  (x)  7  East,  630;  3  East,  316;  4  R  a  C. 

(I)  ^Saund.  S19;  Com.  Dig.  Pleader,  S  393. 

A.    Bqi  the  objection  would  not  entitle  tbe  (y)  3  T.  R.  186  ;  4  East,  609  ;  I  Campb* 

plaintiff  to  treat  the  plea  as  a  nullity.  Hill  558,  559.    Payment  ef  debt  and  costs,  in 

«.  Mills,  9  Dowl.  696.  full  satiafiiction,  after  action  broiighif  if  ape- 

(m)    Barnes,   959.    By  an  uiioertificated  cially  pleaded,  was  a  good  plea.  Holt's  C« 

attorney,  Tidd,  9ih  eH.  77.  N.  P.  6 ;  5  B.  A  Aid.  886 ;  i  D.  Bl  R,  646, 

(fi)  9    New   Rep.  508;     6  East,    649;  S.  C. 

Tidd.  9ib  ed.  94 ;  ted  eidt  13  Ves.  161,  195,  (x)  Holt's  C.  N.  P.  6 ;  4  Bw  It  Aid.  345 : 

in  Chancery.  5  M  886;  4  B.  A  C.  390. 

(e)  3B.  AP.  Ill;  Barnes,  939.  (a)    I   Saund.  990,  n.  3;    Lofd  Raym. 

(p)  4  East,  195.  917  ;  9  Salk.  516. 

iq)  JSnte,  469.     And  see  further,  3  Lev.  (5)  Cro.  Eliz.  800 ;  I   Saund.  990,  note 

940;  Com.  Dig.  Abatement,  I.  16.  3;  991,  note  I  ;    Ld.  Raym.  1641 ;    9  RoL 

ir)  Com.  Dig.  Pleader,  fi.  97  ;  3  B.  A  P.  Rep.  140;  Com.  Dig.  Pleader,  B.  97. 

•  m ;  Co.  LiL  197  b ;  mU,  461,  469.  (c)  Grow  Jae.  373 ;  I  Saund.  347  e,  note 


(s)  Cora  Dig.  Pleader,  E.  97.    See,  as  to    4 ;  and  see  Nieholeon  «.  Ligbtfeoty  B.  T.  3 
qeahties  of  a  plea,  etUe  563,  664.  May,  1831,  K.  B. 

(I)  Salk.  616;  pot  I,  toI.  iii. 


586  or  rLCJLt  m  bak. 

lY.  roM  the  iole,  tfdfo  nom^  Ice.  wm  generally  fhe  {wetter  ooauneiiceaaeiit ;  bet  aiitt0r 

TAUTM.    ^  defenoet  eristog  after  action  bnragliti  naat  have  been  apedaUy  pkiM  in 

bar  of  the  fwrtker  maintenance  of  ^  suit  (d).    If  the  matter  of  deleaoe 

oommenei-  ^^^^^  ^^^^  ^'"^  joined,  it  roust  have  been  pleaded  putt  darrein  eenfJMi- 
menu  ance  (e)  (971) ;  and  if  it  arose  ailer  trie},  an  audita  quereU  was  in  general 

the  only  remedy  (972) ;  althoagh  in  some  instances  the  Court  would  afford 
relief  on  a  summary  application.     In  an  action  against  husband  and  wife,  botb 
most  have  defended  and  joined  in  the  plea,  or  the  plaintiff  should  demur,  or 
there  would  be  a  repleader,  although  the  action  were  merely  for  the  teitef  tte 
wife  (/).     Where  the  plea  was  only  to  a  part  of  the  dedaration,  it  must  not 
in  the  commencement  proiese  to  cover  the  whole  declaration  {g) ;  and  it  niast 
designate  specifically  the  part  to  which  it  was  to  be  applied^  er  the  plaintiff 
might  demur  (h).     The  mode  of  pleading  in  these  cases  was  thus  :  **  And  ^ 
said  defendant,  by  £.  F.  his  attorney,  comes  and  defends  the  wrong  and  ia* 
jury,  when,  &c«"  and  **  as  to  the  said  first  count  of  the  said  declaration,"  (or, 
if  in  covenant^  **  as  to  the  said  supposed  breach  of  covenant  first  above  as- 
signed,'' or,  if  in  irespa$8^  "  as  to  the  breaking  and  entering,  &C.''  eaumer* 
ating  the  particular  trespasses  mentioned  in  the  declaration  intended  to  be  jus- 
tified) (t)  **  the  said  0.  D.  says,  that  the  said  A.  B.  ought  not  to  haveer 
maintain  his  aforesaid  action  thereof  against  him^  because  he  says,  that,  keJ* 
At  common  law,  before  &e  statute  of  Anne,  which  introduced  several  plots, 
[  *687  ]   ^  ^^'  usual,  particularly  in  actions  of  trespass,  for  the  defendant  *to  plead  as 
to  die  force  and  arms,  and  whatever  else  was  againef  the  peace  of  the 
king,  not  guilty,  and  as  to  the  residue  of  the  supposed  trespasses,  a  justifiea- 
tion  (ft).     And  the  defendant  must  take  care  to  state  in  the  commeneement 
the  whole  of  the  trespasses  he  intends  to  justify,  and  if  he  omit  any  aMdri- 
ml  part,  the  plaintiff  will  be  entitled  to  recover  pro  tanto  (/),  as  where  the  doe- 
laration  tn/er  alia  alleged  that  the  defendant  dragged  the  plaintiff  throng  t 
pond,  and  the  special  plea  only  covered  other  trespasses  ;  it  was  held  that 
the  plaintiff  was  entitled  to  recover  for  such  dragging  through  the  pond,  tl- 
though  it  was  insisted  that  he  ought  to  have  new  assigned  (I). 

In  actions  of  trespass  to  personal  or  real  property,  where  the  declaraiien 
contains  several  counts,  varying  the  statement  of  the  injury  to  the  same  por- 
sonal  chattels,  or  to  the  same  closes,  it  has  been  usual,  in  order  to  save  tke  ex- 
pense of  several  distinct  pleas  to  each  count,  to  render  the  same  plea  appli* 
cable  to  all  the  counts  (m).    In  this  case  the  trespasses  complained  of  in  the 

(d)  4  East,  502 ;  6  Id.  414  ;  ante,  546,  (t)  As  to  the  effect  of  ihre  on  the  replies- 
585.    Aslo  pleading  bankruptcy  after  ac-    tion  in  trespass,  see  8  Campb.  173. 

tion  brought  and  before  plea,  see  9  East,  88.        (fc)  See  1  Saund.  10,  S4,  88,  896. 
After  issue,  6  B.  &  C.  105.  (0  Bush  v.  Parker  and  others,  1  Bing.  S* 

(e)  See  post^  as  to  these  pleas.  C.  78. 

(/)  Com.   Dig.   Pleader,  8   A.  e  ;    Cro.  (m)  See  ante,  450,  451,  and  558,  559;  i 

Jac  S8a  Marsh.   17,  18;  5  Taunt.  198,  S.  C;  H 

(g)  As  to  this  rule,  otilf,  553,  554.  Moore,  43.     But  where   there  had  been  h^ 

(A)  Com.  Dig.   Pleader,   E.   87  ;    I    Sid.  one  trespass,  &c  it  suffieed  to  plead  »pt^ 

338 ;  Lutw.  841  ;  3  B.  &  P.  174 ;  ante,  554,  ly  to  one  of  the  counts  which  eonuinod  tbe 

555.  fuliest  description  of  the  injury,  and  U>  piMO 


f97n  Vide  Cobb  v,  Cnrtts,  8  Johns.  Rep.  470. 

(978)  It  is  iwual,  however,  to  grant  the  same  relief  on  motion  as  the  party  might  hatt 
obtained  by  audita  querela.  Baker  v.  Judges  of  Ulster^  4  Johns.  Rep.  191,  and  see  n.  b- 
Sd  edit.  ibid. 
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diflbreot  eoiuitst  and  which  were  iDteoded  to  be  justified,  were  first  eauroerftt-   >▼•  'orm 
e4  ID  the  introductory  part  of  the  plea ;  and  then  followed  the  statement  of    p^^^s. 

m€i$»  noih  ^tc* ;  ftod  it  was  then  alleged  that  the  close  and  grass,  &c.  men-      

tiooed  in  the  first  countt  and  the  close  aod  grass,  &c.  mentioned  in  the  last  commence- 
eoant«  at  the  several  tiroes  when,  &c.  were  the  same  close  and  grass,  &c.  and  itenu 
noi  other  or  different^  and  that  the  seizing  and  taking,  &c.  mentioned  in  the 
fiwt  count*  and  the  seizing  and  taking,  &c.  mentioned  in  tho  last  count,  were 
the  SMie,  and  not  othtr  or  different  (ti).  But,  as  before  obj^erved,  these  al- 
legationa  identifying  the  trespasses  were  traversable ;  and  this  mode  of  pleading 
could  not  in  strictness  be  supported,  but  was  demurrable  (o).  Where  it  is  cer- 
tain that  the  diflerent  counts  were  for  the  same  trespass,  and  it  is  expected 
tiliit  the  plaintiff  would  not  demur,  it  was  considered  advisable,  in  order  to  save 
expense,  to  risk  that  concise  mode  of  pleading  ;  but  the  plaintiff  should  demur 
or  traverse  the  allegation  if  he  really  contended  that  several  distinct  trespasses 
tbua  united  in  the  plea  were  committed  (p). 

The  Beg.  Gen.  Hil.  T.  4   W.  4,  reg.  9,  10,  ll,t  have  introduced  material  Forms  of 
alterations  as  well  respecting  the  commencements  as  the  conclusions  of  pleas,  ^ooi>'tm«<- 
aud  have  put  an  end  to  the  subtle  distinctions  respecting  half  nnd  full  defence,  scribed  by 
The  reg.  9  orders  that  **  In  the  plea  or  subsequent  pleading  intended  to  be  ^^S*  ^^°* 
pleaded  in  bar  of  the  whole  action  generally,  it  shall  not  be  necessary  to  use  w.'4  reg! 
any  allegation  of  cictionem  non^  or  to  the  like  effect,  or  any  prayer  of  judg-  ^• 
ment ;  nor  shall  it  be  necessary  in  any  replication  or  subsequent  pleading,  in-  Actionem 
tended  to  be  pleaded  in  maintenance  of  the  whole  action,  to  use  any  allega-  unnecessa- 
lion  of  preeludi  tu>»,  or  to  the  like  effect,  or  any  prayer  of  judgment ;  and  aU  ry. 
pleas,  replications,  and  subsequent  pleadings,   pleaded  without  such  formal 
parts  as  aforesaid,  fhall  be  taken^  unless  otherwise  expressed,  as  pleaded  re- 
spectively in  bar  of  the  whole  action,  provided  that  nothing  herem  contained 
•ball  extend  to  cases  where  an  estoppel  is  pleaded." 

It  will  be  observed  that  this  rule  is  expressly  confined  to  pleas  in  bar^  and 
does  not  therefore  extend  to  pleas  in  abatement^  and  which  according  to  the  an- 
tecedent rules  of  pleading  must  always  be  expressly  limited  when  the  matter 
in  abatement  only  affects  part  of  the  alleged  cause  of  action. 

It  was  held  that  the  expression  *^  whole  actions  generally"  in  this  new  rule 
means  as  well  the  whole  case  stated  in  any  one  count  {q)  as  the  whole  declo' 
raUon  contaming-  several  counts,  unless  the  commencement  expressly  limit 
the  plea  to  a  particular  count,  or  it  may  be  open  to  a  special  demurrer  (r). 

To  a  declaration  containing  two  counts,  first,  on  a  bill  of  exchange,  and 

only  th«  general  issue  to  the  rest,  or  ;^ene-  ing  that  the  libel  in  each  eoant  was  one  and 
rally,  in  which  case  the  plaintiff  could  not  the  same,  and   that  the  publications  thereof 
proceed  on  the  other  counts  so  as  to  avoid  was  but  one  act,  and  then  justifying  one  li- 
the defence  on   the   special  plea,  see  ante,  bel,  was  holdcn  bad,  2  Chit.  Rep.  891. 
4i8  e;  318,  n.  (/).  (p)  JStnte,  450,  451. 

(a)  See  Plead.  Ass.  401  ;  post,  vol.  iii. ;  9  {q)  Bird  «.  Hi^ginson,  1  Har.  &  Wol.  61 ; 

Wentw.  47,  57  ;    Sir  T.  Raym.  449 ;    but  4  Nev.  &  Man.  h06, 

tea  onir,  460,  and  557,  558.  (r)  Worley  v.  Harrison,  1   Har.  &  Wol 

(o)  Id. :  5  Taunt.  200 ;  1  Marsh.  17,  18,  486 ;    5  Ner.  &  Man.    173,  S.  C. ;    and  sm 

S.  C.    So  to  a  declaration  containing  two  Vere  «.  Goldsborough,  1  Bing.  N.  C,  353, 

eoants,  as  for  two  different  libels,  a  plea  of  as  to  an  informal  plea  to  two  counts  wkh- 

jostificacion  to  the  whqile  declaration,  alleg*    out  distinguiahing  which. 

■  I  ■  III  ■■  i^|ii      I    ^  ■  p  III 

]  See  American  Ediior^s  Preface > 
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IV,  roEM    secondly,  oo  an  account  stated,  the  defendant  wkhonC  a  mU  Cb  frfead  M?tral 

AND 
rAETI. 


^""^       matters  pleaded  **  that  he  did  not  accept  the  bill,"  and  fw  a  fbrther  |^  that 


'*he  did  not  account,"  and  it  waa  held  that  the  informality  of  omitting  to 
oommemle^  fine  each  plea  to  the  count  to  which  it  applied  did  not  authorize  the  plaiatiff 
menu  to  sign  judgment  («).     It  ma j  here  be  proper  to  refer  to  the  recent  decimon  (I), 

that  die  several  statements  of  debts  for  goods  sold,  work  and  labor,  money 
lent,  paid,  bad  and  received,  and  account  stated,  are  for  mil  pUadmg  pnrpoMW 
to  be  considered  as  separate  counts.     But  still  it  is  necessary  and  proper  that 
when  a  plea  is  pleaded,  or  when  the  matter  pleaded  is  properly  applicable  only 
to  a  part  of  the  declaration,  that  the  commencement  of  the  plea  riiould  be  ex- 
pressly and  in  terms  limited  to  that  part(«). 
No  formal      The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  10,1  orders  ''  that  no  formal  d</enee  shia 
defence  re-  be  required  in  a  plea,  and  it  shall  commence  as  follows  :  *  The  said  defendast 
^""*   •       ()y  Y.  Z.  his  attorney  (  or^  \in  person,')  says  that,  &c.* " 
o/couru        ^®S'  ^^  orders  that ''  It  shall  not  be  neves9ary  to  state  in  a  second  or  odier 
Itc  not  ee-  plea  or  avowry  that  it  is  pleaded  by  leave  of  the  Court,  or  according  to  the 

^dTMv-  ^^™  ®^  ^^  statute,  or  to  that  effect." 
end  pisM. 

5ihly.  The      6.  With  respect  to  the  body  of  the  plea^  which  states  the  suhefaAce  of  ike 
body  of  the  j^j^m^^^  ^j^^  allegations  depend  on  the    ^circumstances  of  each  pardcolar 
[  *68S  ]    case.     The  forms  of  those  pleas  which  usually  occur  in  practice  are  given  in 
the  Third  Volume  ;  and  the  qwUitiea  of  a  plea,  as  well  in  respect  to  certainty 
of  time  and  place,  &c.  as  in  relation  to  more  material  matters,  have  already 
been  considered  (;r).     As  a  proteslando  (f/),  and  a  formal  traverse  (2),  more 
frequently  occur  in  replicatiothSM  we  will  postpone  the  particular  considention 
of  them  till  that  part  of  the  woric. 
^mm  e9t  In  point  of  form  in  trespass  and  other  actions,  when  the  plea  necessaril/ 

states  the  trespass  to  have  been  committed  at  some  otfier  time  or  place  than 
that  laid  in  the  declaration  (a),  it  is  proper,  immediately  preceding  the  conclo- 
sion  of  the  plea,  to  allege  that  the  supposed  trespasses  #ienttoned  in  the  plea 
are  the  same  as  those  whereof  the  plaintiff  hath  complained;  This  allegation 
is  usually  termed  quat  est  eadem  (973)  ;  and  when  it  is  adopted  in  the  above 
case,  if  the  plea  also  conclude  with  a  traverse  that  the  defendant  was  guilty  at 
any  o^er  time  or  place,  the  plaintiff  may  demur  specially  (6).     But  when  it 

(j)  Vere  v.  Oold^tborougb,  1  Bin^.  N.  C.  37a ;    %  Saund.  &,  o.  3;    Cowp.  161;  1 

363.  Saund.  397  ;  Willes,  203.     Where  the  plea 

(0  Jourdain  v.  Johns  n,  S  Cr.  M.  &  Ro<:.  varies  fVom  the  day  laid  in  the  dedaratien, 

iSif  5  Tyr   421.  tHker  the  averment  of  qum  eel  tmdtn^  er  the 

(«)   Dueer  v.  Triebner,  3  Dowi.  133.  traveru  of  the  time  laid   in  the  declaration 

(«)  See  aitU,  551  A.  is  propt r,  and  will  suffice:  but  it  ieeoper^ 

(y)  Coin.  Dig.  Pleader,  N.  fluous  and  improper  to  have  boih  the  fv«fs< 

iz)  Com.  Dig.  Pleader,  G.  1,  &c  ttultm  and   the  iraverse,   id.    And,  as  re- 

a)  The  pleu  should  follow  the  lime  and  marked   by  the  learned  editors  of  the  5th 

flace  laid  in   the  diclaruiion,  unless  either  edit,  of  Saunders*  Rep^  vol.  ii.  5  e,  note  (ji)i 

be,  from  the  nature  of  the  case,  material,  there  secnitt  10  be  no  good  reason  why  the 

and  the  gist  of  the  dispute,  and,  by  pursuing  averment  of  qii^  est  eadem  should  not  be 

the  declaration,  there  would   be  an  incon-  considered  a  good   traverse  of  the  ^act  ia 

gruity  in  the  plea  in  this  respect.     See  enle,  the  declaration,  as  much   as  it  is  uf  lime* 

552 ;  2  Saund.  5  a,  note.  Sed  tfidt  Mr.  Serjeant  Williams'  note,  id, 
(6)  Com.  Dig.  Pleader,  £.  31  ;    Cro.  Jac 

(973)  Vide  Nevins  v.  Eeeler,  6  Johns,  Rep.  63 
t  See  American  Editor's  Preface. 
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M  oimecenary,  and  coasaqtiendj  iinproper»  to  vary  from  the  time  or  place  laid    iv.  roan 
kk  the  dechnralioiiy  and  the  declaration  and  plea  are  in  these  respects  confonn-     ^^"^g, 

Me  with  each  other,  the  qua  e$t  endeiA  need  not  be  inserted  (c),  though  the      

inaertion  will  not  predjudice :  but  in  that  case  if  a  traverse  were  added*  the  (^  J^Obe 
l^ea  would  be  informal  (d).     If*  however*  the  traverse  were  defective,  it  wan  plea. 
holdeo  that  it  would  be  rejected  as  surfdusage  (e)  ;  but,  in  a  late  case,  it  was 
held  that  an  nnnecessary  traverse  after  the  qua  est  eadem  is  bad  on  special 
demurrer  (/). 

A  plea  of  illegal  consideration  or  contract  contrary  to  any  express  statute  CmUrmfor' 
should,  like  a  declaration  on  a  statute  for  a  penalty  incurred,  in  strictrfess  con*  mam  jtafH- 
clude  eonirary  to  the  form  of  the  statuie.     It  has  nevertheless  been  decided  requisite 
that  if  such  conclusion  be  omitted  the  plea  may  be  sustained  (g).  >"  ^  pl^* 

*£very  plea  in  bar  must  have  its  proper  Conclusion  (A),  which  is  either  to  [  «589  ] 
ike  eownfry,  or  with  a  terifieation ;  and  the  latter  id  either  of /acf,  or  of  mat-  t^^hly*  The 
tar  of  record  (A).     An  avowry  or  cognizance  in  replevin,  in  which  the  de- 
fendant is  an  actor,  is  an  exception  to  this  rule,  and  need  not  have  any  con- 
clnsion  (t).     In  an  action  against  husband  and  wife,  both  should  join  in  the 
eoDcluding  part  of  the  plea  ( j)(974). 

When  there  is  a  complete  issue  between  the  parties,  viz.  a  direct  affirma- 
ttVB  and  negative  ;  as  if  the  general  issue  be  pleaded  (976) ;  or  the  defend- 
•■tahnply  deny  some  material  fact  alleged  in  the  declaration  (976),  as  where 
the  plaintiff  declares  on  an  award,  and  the  defendant  pleads  no  such  award ; 
ihe  plea  should  conclude  to  the  country  {k).  And  such  conclusion  seems  to 
be  proper,  although  the  plea  unnecessarily  contain  a  formal  traverse  (/)• 
This  rule  equally  p  revails  whether  the  affismative  be  first  in  the  pleading,  and 
the  negative  subsequent,  or  nice  versa  (m)  ;  and  therefore,  though  the  nega- 
tive be  asserted  by  the  plaintiff,  and  the  affirmative  by  the  defendant,  as 
where  the  plaintiff  in  his  declaration  alleges  a  breach  of  non-payment  of  a 
smn  of  money  on  a  particular  day,  or  in  not  repairing,  &c.,  and  the  defend- 
mnt  pleads  solvit  nd  dtem,  or  that  he  did  repair,  the  plea  should  conclude  to 
the  country ;  but  in  debt  on  bond,  if  the  declaration  be  general,  and  no  par- 
ticular breach  be  assigned,  a  plea  of  performance  of  the  condition  must  coa- 

(c)  Skin.  387 ;  Com.  Dig.  Pleader,  E.  31  ;  (i)  1  Snund.  348,  note  7  ;  Co.  Lit.  303  a  ; 

Carth.  Sai  ;  %  Saund.  5  b,  note  1.  Plowd.  Com.  349,  163  a ;  WiUes,  6. 

(i)  i  Saund.  5,  note  3  ;  Com.  Dig.  Plead-  ( j)  Com.  Dig.  Pleader,  f  A.  3  ;  Cro.  Car. 

er,  E.  SI.  694. 

(e)  Id.;    Salk.  641,  642;    8   Saund.   5,  (fc)  Com  Dig.  Pleader,  E.  39 ;    fi  Sauod. 

node  S.  337,  n.  1,  196,  and   1   Saund.   103,  n.   1, 

(/)  Henbrow  «.  Bailey  and    others,   3  103  a,  b.  note  3.     A  plea  in  bar  (tf  riew  en 

Tyr.  lai.  orrere  to  an  arowry  for  rent  eboutd  so  ooti- 

(g)  Peate  v.  Dicken,  1  Crum.  M.  k  Roe.  elude,  Ld.  Raym.  641. 

497.  (i)  ISaund.  I03bi    Com.  Dig.  Pleader, 

(A)  Know  lea  a.  Stevens,  9  Dowl.  664  ;   I  E.  33. 

Crom.  M.  &  Roe.  96  ;    Com.  Dig.  Pleader,  (m)  Carth.  88, 89  ;    Com.  Dig.  Pleader, 

£.  98,  ac. ;  Co.  Lit.  303  b.  E.  32. 


(974)  In  trespass  quart  clauswn  the  defendant  pleaded  a  licence  upon  which  issue  was 
joined  ;  and  held  that  the  plaintiff  might  show  that  the  licence  was  obtained  by  fraud 
without  pleading  it  specially.    Anthony  «.  Wilson,  4  Pick.  303. 

(975)  [  Oazley  e.  Price,  16  Johns.  Rep.  967.  | 

(970)  Vide  Manhatun  Company  v.  Miller,  9  Caines*  Rep.  60.  Snyder  and  others  v. 
Croy,  9  Johns.  Rep.  498. 
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IT*  roRM  elude  with  a  verification  (n).     So,  where  a  plea  puts  in  issue  matter  ef  faet 

VAftTt.    ^  ^^^^  ^  matter  of  recorcl»  it  should  conclude  to  the  countiy  (9T7) ;  aa  if  H 

be  alleged  in  a  declaration  that  the  plaintiff  procured  letters  patent,  and  die 

OoQcla*  *  ^iefendant  plead  that  the  plaintiff  did  not  procure  them,  the  plea  should  con- 

•ioD.  elude  to  the  country ;  because  the  procurement  is  the  principal  point  in  issue ; 

so,  if  the  issuing  of  a^eW  facioB  and  a  levy  under  it  be  put  in  issue,  the 
matter  may  be  referred  to  the  country  by  the  party  traversing  those  facts  (o). 

[  ^690  ]   And  if  a  plea  conclude  with  *a  special  negative  to  the  affirmative  in  the  dec- 
laration, it  should  conclude  to  the  country  :  as,  for  instance,  in  debt  on  bead, 
the  allegation  in  the  declaration  of  the  making  of  the  bond  includes  the  all^ 
gation  of  the  delivery  as  a  deed  ;  and  therefore,  if  the  defendant  plead  that  be 
delivered  the  deed  as  an  escrow,  he  may  conclude  to  the  country  ( p).    Bat 
where  there  is  not  a  direct  negative  and  affirmative  the  plea  need  not  to 
conclude ;  as  if  in  debt  on  a  bond  to  account,  the  declaration  allege  that  the 
defendant  received  £20  for  which  he  did  not  account,  and  the  defendant  pletd 
that  he  accounted  in  manner  following,  viz.  that  he  was  robbed  of  it,  and  gare 
notice  to  the  plaintiff;  this  plea  giving  color  to  the  plaintiff,  and  referring  the 
sufficiency  of  the  mode  of  accounting  to  the  Court,  may  conclude  with  a  fsri- 
fication  {q).     And  where  the  declaration  is  founded  on  matter  .of  record,  wUch 
is  traversed  in  the  plea,  the  plea  should  not  in  general  conclude  to  the  oouotry, 
but  should  allege  that  there  is  no  such  record,  and  usually  concludes  with  a 
verification,  and  prayer  of  judgment,  «t  aclio^  &c.  (r) ;  but  a  verification  ap- 
pears to  be  unnecessary  in  this  case  aa  the  plea  is  in  the  negative  (t) :  and  if 
an  action  of  debt  be  brought  here  on  a  judgment  in  Ireland,  the  plea  of  mil 
itel  record  must  conclude  to  the  country  (t). 

9 

Condution  It  is  an  established  rule  in  pleading,  that  whenever  new  maiier  is  introdue^ 
^^tl  ^^^'  ^^  ^^  either  side,  the  pleading  must  conclude  toith  a  verificaiion  or  atyerswa/, 
in  order  that  the  other  party  may  have  an  opportunity  of  answering  it  (tt)(978). 
The  usual  verification  of  a  plea  containing  matter  o^  fact  runs  thus,  '^aad 
this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  agaiost 
him,"  &c.  ;  and  if  the  word  **  certify"  be  inserted  instead  of  ^^verify^^BO 
advantage  can  be  taken  of  the  mistake  (;r).  An  avowry,  we  have  seen,  does 
not  require  any  conclusion  (jy),  A  plea  of  bankruptcy  pleaded  under  the  stat- 
ute, though  introductory  of  new  matter,  should  pursue  the  terms  of  the  act, 

(n)  Id.  (j)  Fortes.  339  ;    Com.  Dig.  Pleader,  E. 

(o)  3  Mod.  79 ;    Com.  Dig.  Pleader,  E.  29 ;  Salk.  620. 

32;    Saycr»8  Rep.   208,  299;    Hob.  244;  (<)  5  East.  473;    2  Smith  B.  23,  S.C.j 

Stra.  522;    1  M.&P.   102;    4  Biiig.  428.  4B.  «iC.  411;  9Piice,  I. 

S.  C. ;  poii,  591.  (u)  1  Saund.  l63  a,  n.  3,  and  cases  tbere 

(  p)  I  Salk.  274  ;  4  Esp.  Rep.  255  ;  Com.  cited  ;  Com.  Dig.  Pleader,  E.  33. 

Dif .  Pleader,  E.  3« ;  pott,  vol.  iii.  (x)  Willca.  6. 

(q)  2  Lev.  5  ;    Com.  Dig.  Pleflder,  E.  32.  {y)  Jinte,  589;   J  Snund.  n.  7. 

^r)  2  Wila,  1 14;   Lil.  Eni.  182,  404,  473. 


(977)  {  Alien*.  Crofoot,7Cow.  Rep.  46.  |     Vide  Ly  lie  •.  Lee.  6  Johns.  Rep.  Ill 
Thomas  v.  Rumsey,  6  Johns.  Rep.  26. 

(978)  Vide  Hord's  Ex'r  r.  Dishman,  2  Hen.  &  Mun.  660.    Smith  v.  Walker,  1  Wash. 
135.    Service  v,  Heermance,  I  Johns.  Rep.  91. 


IV.    THKtR   FORM   AND  PARTS.  *691 

and  eonclode  *to  the  country  («)(OT9).    And  where  one  of  several  fhcts  in  a  »▼•  '<«* 
declaration  is  denied  with  a  formal  traverse,  the  plea  maj  conclude  with  a  ver-     ^arts. 
ifieatton,  or  to  the  country  (ct).     If  matter  of  record  he  pleaded,  as  a  judg-       — - 
ment  recovered  for  the  same  demand*  &c.,  the  plea  should  conclude  with  a  Oonchi- 
protti  paiet  per  rteordwn^  and  a  verification  by  the  record  ;  and  if  several  re-  sion. 
cords  be  pleaded,  they  should  be  respectively  verified  (6).     But  if  matter  of 
fact  as  well  as  matter  of  record  be  jointly  put  in  issue,  the  trial  may  be  by 
jury,  and  the  plea  may  conclude  to  the  country  (c).     So,  if  matter  of  record,'' 
as  a  iine,  be  pleaded  with  other  matters  not  of  record  and  constituting  one 
entire  defence,  although  that  part  of  the  pleading  which  states  the  fine  should 
refer  to  the  record  thereof,  yet  the  plea  may  conclude  with  the  general  verifi^ 
cation,  without  verifying  by  the  record  (d).     To  a  scirt  facias  upon  a  recog- 
nisance  aga'nst  bail  in  error,  if  the  defendant  plead  that  the  judgment  is  pend- 
ing and  not  determined,  he  need  not  conclude  provt  paitU  &c.  the  plea  being 
in  the  negative  (e).     The  usage  and  practice  of  the  Court  is  not  matter  of 
eoncloBion  to  the  country,  for  such  usage  is  not  admissible  in  a  plea  which 
pats  it  in  issue  (/)• 

Where  Ae  plea  contained  a  verification,  it  generally  concluded  mih  aprayer  Prayer  of 
of  judgment  in  favor  of  the  defendant,  which  was  termed  the  demand  4nr  peU"  judgment. 
Iton  of  the  plea  (g),  as  "  wherefore  the  defendant  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  (A)  against  him, 
ftc.''    This  prayer,  before  the  recent  rule,  ought  properly  to  have  correspond- 
ed wifb,  and  be  founded  on,  the  commencement  of  the  plea,  and  the  effect  of 
the  matters  contained  in  the  body  of  it ;  and  therefore  it  was  necessary  that  a 
plea  of  matter  of  defence  arising  afler  the  commencement  of  the  suit  should  . 
be  concluded  with  a  prayer  as  to  the  Juriher  maintenance  of  the  suit  (t) :  and 
a  plea  in  abatement,  which  contained  matters  in  part  abatement  of  the  writ, 
must  be  pleaded  accordingly  {k).     But  as  the  Court  would  ex  officio  give  judg- 
ment in  fiivor  of  the  defendant  according  *to  the  substance  of  the  plea,  with-  [  *Mft  ] 
out  reference  to  its  conclusion  (980),  an  error  with  regard  to  the  prayer  of 
judgment  in  the  concluding  part  of  the  plea  was  not  material,  except  in   the 
case  of  a  plea  in  abatement  (/).     In  an  action  ofdebt  the  defendant,  in  pleading 
a  tender,  ought  to  have  concluded  his  plea  by  praying  judgment  if  the  plaintiff 
ought  to  have  or  maintain  his  action  to  recover  any  damages  against  him  ;  for 
in  that  action  the  debt  is  the  principal,  and  the  damages  were  only  accessary ; 

U)   I  P.  Wme.  268.  259  ;    10  Mod.  ]<;0,  136. 
847  ;    Forres.  334  ;    Barnes,  330  ;    4  T.  R.         (c)  Jinte,  589. 

156 ;    3  B.  &  P.  171  ;    6  Bing.  636.    To  a        00  I  M.  k  P.  102  ;  4  Binp.  428,  S.  C. 
•peeial  plea  of  bankruptcy,  the  plainiiff  may        fe)  2  Salk.  520. 
reply  that  the  certificate  was  obtained  by        {/)  4  Price,  122;  see  ante,  602. 
ftnad,  and  such  replication  wiU  be  a  good        (g)  2  B.  &.  P.  423  ;   2  Saund.  210  d  ;  4 

aiMwer  to  the  pleA,  though  the  enactmeiit  to  East,  502. 
that  effect  in  6  Q.  2,  e.  30.  a.  7,  is  not  re-        {k)  See  I  M.  &  P.  114. 

rated  in  6  Q.  4,  c.  78 ;    Horn  f .  Ion,  4  B.        (<)  4  East,  502 ;  4nl«,  586 :  see  Steph.  id 

Adol.  78.  ed.  446. 
(a)  1  Saand   103  b,  c ;  Com.  Dig.  Plead-        (k)  ^nte,  492,  494. 
cr»B-S3.  (/)  .ante,  494:    1  M.  &  P.  124,   125;  4 

(5)  Com.  Dig.  Pleader,  E.  29 ;    Wjllea,  Bing  428,  S.  C. 


f979)  Vide  Lytic  ».  Lee,  5  Johns.  Rep.  112.    Thomas  i.  Rumsey,  6  Johns.  Rep.  28. 
(980)  The  King  v.  Taylor,  6  DowUlt  RyL  431,    Per  AasoTr,  C.  J. 


(f$/Si  OF  PIXAA  III   BAH. 

IT,  paMf  In4  IB  «Mi«)Mjp«ft<  the  damages  are  the  priooifM^ 
VAiLTiu     der  in  that  actioOf  the  defendant  ought  to  have  concluded  his  {dea  with  a  jpcayer 

of  judgment  if  the  plaintiff  ought  to  have  or  maintain  his  action,  to  recover  aaf 

cun  Jusion.  "*^^  ^^  grmUtr  damages  than  the  sum  teuderedv  or  any  damages  hy  reason  of 
the  noo«payment  thereof  (m)«  In  pleading  matter  of  ssloppei,  the  deieadaat 
in  the  conclusion  of  his  plea  should  rely  upon  it  (n) ;  and  that  estahlisbed  nik 
as  applied  to  estoppel  was  expressly  continued  by  Reg*  Gen.  Hil.  T.  4  W« 
4,  reg.  9. 

How  and      ft  was  enacted  by  the  statute  of  4  &  6  Ann.  c.  16,  s.  1  (981),  ^  thai  aoad^ 
objeei  to    ^^Mrtage  or  exception  shall  be  taken  of  or  for  the  want  of  averment  of  ikoc  ^ 
eonelusioo  rmiuB  e$i  verificare^  or  hoc  paraiuB  est  veriJUare  per  reeardmm;  or  of  or  foraot 
^  ^  ^^      alleging  proul  patet  per  recarduw^^  or  any  other  matter  of  like  nature,  except 
the  same  shall  be  specially  and  iMirticularly  set  down,  and  shown  for  the  eooise 
of  demurrer.''     Since  this  statute,  a  wrong  or  defective  conclusion,  either  ts 
the  eountry  or  with  a  verification,  fcc.  can  only  be  objected  to  by  special  de- 
murrer (o). 

^iTr  oT      ^^  ^^^  ^^^  ^^  ^^^^  ^®^*  ^®"*  '^'^^  '^^  ^  ^*  ^*  '^*  ^*  ^^"^^  thrt  ^io 
judgment    ^  P^^A  or  subsequent  pleading  intended  to  be  pleaded  tn  bar  of  the  vhoti  at- 

M  necana-  fi^^  generaUy(p)^  it  shall  not  be  necessary  to  use  miy  prayer  ofjudgmaU^ 

Ree.  Oen.  ^^  ^  ^^^  ^  an  estoppel  is  excepted  (p).'' 

hIl  T.  4      Reg.  Gen.  Hil.  T.  4  W.  4,  reg.   13,  orders  that  ««all  special  traverses,  or 

9, '    '  '^^'  traverses  with  an  inducement  of  affirmative  matter,  shall  conclude  io  Ike  ewm- 

CoDclaakm  '**y«  P"^^*^^  that  this  regulation  shall  not  preclude  the  opposite  patty  from 

of  traY-      pleading  over  to  the  inducement  when  the  traverse  is  immaterial. ''f 

***"•  Reg.  12  orders  that "  no  proteetaUan  shall  hereafter  be  made  in  any  plead- 

taUMTto*"  ^*  ^^  either  party  shall  be  entitled  to  the  same  advantage  in  that  or  other  ae- 

ba  aiade.     tions  as  if  a  protestation  had  been  made." 

Canes-  A  de^Midant  has  a  right  to  give  evidence  in  support  of  his  plea  on  wUck  ea 

S^fecT^  ^  ''^**'^  ^  ^^^  ^  ^^^  taken,  however  defective  such  plea  may  be  (f ). 

plaa. 


V.  OP  SEVERAL  PLEAS. 

▼.  or         WiHk  respect  to  the  pleading  of  several  pleas  to  the  same  declaratumt  we 
PLBA8.     ^^  fi^^^  consider  the  former  practice,  and,  seecndly^  the  practice  since  Reg* 
Gen.  Hil.  T.  4  W.  4.t 
With  respect  to  the  former  practice  we  have  already  fully  considered  the 

(m)  fi  Salk.  6Sa,  6S3 ;  1  Ld.  Raym.  954  ;  (o)  t  Saund.  190,  d.  6. 

Willea,  13.  {f)  .Sae  the  rule  anfe;  aee  the  meaoins 

(n)  Co.  Lit  303  b  ;    Com.  Dig.  Pleader,  of  tboea  worda  ontB^  587. 

E.  31 1   Eatoppal,  E.;    vide  alao  1  Saund.  (9)  Bowman  0.  Roatrow,  4Nev.  &MM' 

325  a,  n.  4  ;  Willea,  13 ;  Steph.  9d  ad.  443  ;  651. 
ente,  457,  458 ;  S  C.  ei  P.  14a 

(981)  {  The  first  thirteen  sections  and  the  tOth  and  97tb  seetioos,  are  in  fbroe  in  Penti- 
jylvamo,  3  Biim.  695.  RoberU'  Dig.  43. }  Sea  Lawa  of  N.  Y.  aeas.  1 1,  c  39.  s.  6.  1 
E.  L.  19a      {9  Rev.  Stat.  359,  a.  4.  } 

f  See  American  Editor's  Preface. 
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dbctfficM  of  dwpHeikf  in  pleMlingt  not  obIj  m  it  aSectt  f^eadisg  in  geaeniK     ▼•  ^ 

tal  alao  as  it  more  immediately  relates  to  pleas  in  bar  (r)«     Each  pleat  'vI^IiL 

talMtt  aeparatelj,  ia  stM  open  to  objection  if  it  be  doable,  that  is,  if  it  ceatean 

two  or  OBore  perfect^  diatinet  and  iadepeDdeat  answers  to  the  same  charfet 

sitbar  of  wbich  would  defeat  it  (<).     At  eotmnon  km  a  defendant  covid  not 

plead  aeTend  distinct  pleas  to  the  same  *declaration  or  a  pait  direof  (0*  which   [  *598  ] 

^en  lad  lo  muoh  inartificial  and  repugnant  pleading,  as  it  natorallj  indaced 

the  defendant    to  endeavor  to  crowd  as  manj  facts  and  arguments    into 

his  plea  aa  be   poasitdy  could  (a).      At  length  it   was  provided  by  the 

statute  4  ft  5  Ann.  c  16,  s.  4  &  d.  (ir)(982),  (but  which  does  not  extend  to 

acttoos  ait  the  suit  of  the  king  (y),) '« that  it  shall  be  lawful  for  any  deftmdmd 

or  tenant  in  any  action  or  suit,  or  for  any  piainiiff  in  rtp^tvtn,  in  any  Couit  of 

Ttcord^  with  the  leave  of  the  Courts  to  plead  as  msny  several  matters  thereto  aa      ^ 

he  ahatt  think  necessary  for  his  defence  (z) ;  provided  mfvertheless  that  if  any 

such  matter  shall,  upon  a  demurper  joined,  be  judged  insufficient,  costs  shall 

be  given  at  the  discration  of  (he  Court ;  or  if  a  verdict  shall  be  found  upon 

any  issue  in  the  said  cause  for  the  plaintiff  or  demandant,  costs  shall  be  also 

given  in  like  manner ;  unless  the  judge  who  tried  die  said  issue  shall  certify 

Ihat  the  defendant  or  tenant,  or  plaintiff  in  replevin,  had  a  probable  cauee  to 

plead  such  matter,  which  upon  the  issue  shall  be  found  against  him.    Provi* 

ded  also,  that  nothing  in  this  act  shall  extend  to  any  writ,  declaration,  or  suit  of 

appeid  of  felony,  &c.  or  to  any  writ,  bill,  action,  or  iaformatioB  upon  amy  p€» 

not  Miaiuie." 

The  liberty  to  plead  several  pleas  isr  confined  to  Courts  of  record;  and 
therefore  if  in  the  County  Court,  and  other  inferior  Courts  not  of  record  (a), 
the  defendant  plead  two  or  more  pleas  to  the  same  part  of  the  declaratiott,  the 
plaiiitiff  may  demur  for  duplicity,  or  treat  the  second  plea  as  >  nullity,  and 
proceed  to  trial  on  the  first  (6).  And  in  Courts  of  record  the  defendant  cannot 
plead  aon  assumpsit  (c),  or  non  e$t  factum  (d),  to  the  whole  declaration,  and  a 
fwKJrras  to  part  (983) ;  for  one  of  these  pleas  goes  to  deny  that  the  plaintiff  evet 
had  any  cause  of  action,  and  the  other  absolutely  admits  it  to  the  extent  of 
the  sum  tendered  and  paid  into  Court  (9M).  In  an  action  on  a  deed  made 
iMyoDd  seas,  the  defendant  relying  in  some  of  his  pleas  on  matters  of  do- 
fence  which  necessarily  imported  the  execution  of  the  deed,  the  Court  would 

(r)  dfnie,  859,  960  and  564.  (y)  Rex  v,  Cadwell,  Forrest.  57, 

f «)  M.  (z)  The  stalute  does  not  exteod  to  pleas 

If)  Jinie^  563,  564 ;  5  Bing.  45,  47.  in  obaiemenL 

(«}  f  Eanomous,  Ml  ;   see  Boole's  Suit  (a)  See  Bac.  Ab.  Courts-. 

at  Law,   t04;    Cowp.  Eq.  PI.  t97;   and  <6)  Cbiity  a.  Dendy,  t  Harr.  k  Well 

Beamet  PI.  Eq.  Index,  "  P/ea.»*  169. 

(x)  The  construction  of,  and  practice  upon,  (c)  4  T.  R.  194. 

this  sUtnte,  are  stated  in  Com.  Die:.  Plead-  (d)  Bla.  Rep.  905 ;  5  T.  R.  97  ;  4  Taunt. 

er»  E.  a,  and  Trdd,  9th  ed.  654,  657.  459. 


(Ma>  Law^o^N.  Y.8ese.S6.e.56.s.t0.     I  R.  L.  519.      {9  Rev.  Sua.aAS;.s.  9.1 
(983)  And  nan  t$i  Jdcttun,  and  a  Undtr  to  the  whole  declaration  cannot  be  pleaded  to- 
aeUMnr.     Orgill  «.  Kimshead,  4  Taunt.  459.      {See  Jackson  v.  Webster,  6  Munf.  462.     t 
&Mb  It  Gill*  407.     15  Mass.  Rep.  54,  55.  }     Peyment  at  the  day,  and  payment  before 
Ihe  day»  eaneoi  be  pleaded  together.    Thayer  e.  Rogers,  1  Johns.  Cas.  159, 

{W4)  {  The  pleas  of  general  performaooe  and  ne*  uL  factum^  may  be  pleaded  together, 
tar  delMidanu  are  Mi  cosfined  be  pleas  itriotly  coDsieieot.  Uniou  Bank  e.  Ridgtley,  t 
Bar.  k  GilL  324. } 


*494  OF  PL£AS   IN   BAB. 

V.  or     not  pemiil  hmi  to  ftkad  nam  tHfacimn  (e)  ;  aod  the  defeadRiit  will  sot  tw  al- 
lowed to  plead  fum^amump^it^  wtkd  the  8tock*jobbing  *act(/);  or.iioiM»- 


Munpottt  &od  aliea  eneoij  (g).  -Tke  Court  of  CommoD  Pleas  reAiaed  to  ^ 
lov  the  aasignees  of  a  bankrupt  to  plead  in  coYeiiaat  on  a  leaae  Hon  ui  f<m» 
liMif  and  that  the  premisea  did  not  come  to  them  by  assignment  (4)«  And  ia 
the  exerciae  of  their  di8cretion«  that  Court*  in  •ctrc  /betot  on  a  jadgmeotf 
wonld  not  permit  the  defendant  to  pleadt  Ist,  Payment ;  2dly,  Judgment  by 
fimud ;  and  Sdly,  That  the  judgment  was  upon  a  warrant  of  attorney  obtaiasd 
by  iraad  («)•  And  where  the  plaintiff's  title  to  an  advowson  was  traeed  ia 
fvar«  impedii  through  a  period  of  two  centuries*  and  the  defendant's  claim 
Moae  on  the  alleged  invalidity  of  a  deed  of  1672»  the  Court  would  not  allow 
him  to  tFaverae  all  the  allegations  in  the  declaration,  or  to  plead  more 
pleas  than  were  necessary  to  contest  the  deed  of  1672  {k).  Kor  can  tka 
defendant  plead  several  matters  which  require  different  trials«  as  in  dov* 
er*  %^  wnqua  aeeoupU  en  loyal  matrimonies  and  ne  unfiles  teiMe  gae  dow- 
er (i)  (986)  ;  for  the  first  matter  ia  triable  by  the  bishopy  and  the  other  by  a 
jury,  and  if  the  former  be  found  against  the  defendant,  the  judge  cannot  ccr« 
tify  that  he  had  a  probable  cause  for  pleading  it.  Nor  is  the  king  bound  by 
this  statute ;  and  where  he  is  plabtiff,  the  defendant  cannot  plead  dovUe 
without  leave  of  the  attorney-general  (m).  Nor  does  this  statute  extend  ie 
mny  action  or  information  upon  a  penal  steUute  (n) ;  and  as  the  king  is  not 
bound  by  thb  statute  (o),  the  defendant  cannot  plead  double  to  an  informatioo 
of  intrusion  (p),  in  quare  impeditf  where  the  king  is  a  party  {q) ;  or  in  letri 
fadas  for  a  bond  debt  to  the  king  (r)  ;  nor  could  he  plead  double  till  the  82 
6eo«  d«  c*  58,  in  an  information  in  nature  of  a  qao  warra/ato  («)«  And  a  de- 
fendant will  not  be  permitted  to  plead  the  general  issue  and  also  a  plea  of  jot* 
tificatton,  where  a  statute  allows  him  to  give  the  special  matter  in  evidence 
under  the  general  issue  (0« 

With  the  above  exceptions  the  defendant  may  in  general  in  different  |4eu 

state  as  many  substantially  different  grounds  of  defence  as  may  be  thought 

r  4^595  1  wecessary,  though  they  may  appear  to  be  ^contradictory  or  inconsistent  («)• 

ThuSy  infancy,  a  release,  or  the  statute  of  limitations,  might  be  pleaded  with 

noil  assumpsit ;  and  the  statute  of  gaming  or  tuury  mighi  be  joined  with  aos 

(e)  3  Taunt.  385.  cd.  635. 

(/)   I  B.  &  P.  823  ;  1  M.  &  P.  148.  (o)  1  P.  Wms.  990 ;  Forr.  5.7. 

(g)  1  B.  ei  P.  3^9,  n.  (a)  ;    9  /<L  72  ;   19  {p)  Parker,  I,  16. 

Euat,  206 ;   10  East,  326.  (</)  Willes,  133 ;  Barnes,  353,  S.  C. 

(A)  5  Bing.  12.  (r)  Forrest,  57;  Parker,  1. 

(t)  2  Bing.  323.  («)   1  P.   Wms.  920 ;    Parker,  10.   ^ 

{k)  5  Bin^.  49 ;    S.  C.  in  9  M.  &  P.   105,  eisiuns  on  the  act,  8  T.  R.  467 ;   9  East, 

and  4  Bing.  595.  469  ;    5  B.  &  Aid.  774  ;     I  D.  <t  R.  ^^^ 

(/)  9  Bla.  Rep.  1 157,  1207.  S.  C. ;  9  Chit.  R.  371  ;    Tidd,  9tli  ed.  M; 

(m)  Willes,  533 ;    Forr.  Rep.  Ezch.  57,  6  B.  fc  C.  967. 

a.  D.  1801.  (t)  Neale  v.  Mackensie,  4  Tyr.  670. 

(n)  9  Stra.   1044;    Rep.  Temp.  Hardw.  (»)  See  ibe  insunees,  Com.  Dig*  PlM^hTi 

969  ;  4  T.  R.  701  ;  9  East,  469  ;  Tidd,  Sib  E.  » ;  Tidd,  9th  ed.  655,  656. 

(985)  So,  nul  tlel  record,  and  nil  debet,  or  payment,  cannot  be  pleaded  together.  L* 
Conte  V.  Pendleton,  1  Johns.  Cas.  104.  8.  C.  Coleman,  79.  Camese.  Danean,  Ccltueot 
35.  t  But  in  covens i>t,  non  eel  faeiwm  may  be  joined  with  a  plea  of  payment*  Merwy 
V.  Gay,  3  Pick.  Rep.  388.  And  see  CutU  «.  The  United  States,  I  Qall.  Rep.  <>^»^'^ 
in  an  action  of  debt  on  bond,  nti  est  factum  and  peyment  were  pleaded  witboot  owm>* 
tion.  See,  also,  5  Serg.  &  Rawie,  411.  See  also  Union  Bank  v.  Ridgely,  1  Her.  k  Gi^ 
394. 1 
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€9t  faeium{x){9S6).     So,  la  trespass,  not  guilty,  a  justilicatioo,  and  accord      ▼•<»' 

PICAS. 


and  satisfaction ;  or  not  guilty,  and  son  assatdt  demesne ;  may  be  pleaded  to-    '*^"^'' 


gether  {y) ;  and  not  guilty  and  liberum  ienementum  may  be  joined  {z)*  So, 
non  tenuity  no  rent  in  arrear,  and  infancy  may  be  separately  pleaded  in  bar  to 
the  same  avowry  (a). 

When,  however,  the  various  pleas  are  clearly  repugnunf,  and  would  create 
unjust  delay,  the  Court  will  sometimes  rescind  the  rule  to  plead  double,  and  com- 
pel the  defendant  to  rely  on  one  of  his  pleas  (6).  And  in  the  Common  Pleas 
a  second  perplexing  plea  containing  matter  which  might  be  given  in  evidence 
under  the  general  issue,  is  not  allowed  to  be  pleaded  therewith  (c).  We  have 
already  alluded  to  the  instances  in  which  it  is  impolitic  to  plead  the  general 
issue  {d).  As  the  defendant  will  not  be  entitled  to  the  costs  of  unnecessary 
pleas,  though  he  succeed  on  the  trial  upon  one  of  them,  unless  the  judge  cer- 
tify that  he  had  probable  cause  for  pleading  them,  care  should  in  general  be 
taken  to  plead  only  defences  which  will  probably  be  sustained  (e)(987)« 

It  is  hardly  necessary  to  observe,  that  if  a  defendant  succeed  on  either 
of  his  several  pleas,  he  is  entitled  to  judgment,  and  will  defeat  the  action,  as 
reguda  the  matters  covered  by  such  successful  plea,  although  he  may  be 
unable  to  substantiate  his  other  pleas  to  the  same  matters  charged  in  the 
declaration  (/). 

Before  the  recent  rules,  when  several  pleas  were  pleaded  under  the  statutes,  ^^nn  of 
each  second  and  subsequent  pleas  should  in  strictness,  in  the  introductory  pleading  a 
parts  of  each,  have  stated  that  the  same  was  pleaded  "6^  leave  of  the  Court  ^^^  ^ 
fir$t  had  and  ohiained^^^  (;988)  but  the  omission,  ^though  untechnical,  appears  quent  plea 
to  be  no  cause  of  demurrer  (^).  If,  in  fact,  no  leave  had  been  obtained,  the  q"*^^^' 
proper  course  was  either  to  sign  judgment,  or  to  apply  to  the  Court  to  strike  T.  4  W,  ^ 
out  all  but  one  of  the  pleas  (A) :  and  the  latter  course  should  be  adopted  ^^S-  ^* 
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(x)  Tidd,  9ih  edit.   656;    see  other  in-  (c)  6  Bing.  197.    What  are  pleas  of  this 

stances,  id,  657  ;  ante,  593,  594.  nature,  and  as  to  $ham  pleas,  ante,  557,  674. 

(y)  5  Bqc.  Ab.  448,  and  other  instances,  (d)  Jinte^  546. 

t'lt.  (e)  4  &  5  Ann.  c.  16,  s.  5  ;   Tidd,  9th  ed. 

(z)  Tidd,  9th  ed.  656.  658  ;  7  Moore,  351. 

(a)  1  Marsh.  74  ;  5  Taunu  340,  S.  C.  (/)  The  defendant  is  entitled  to  the  gen^ 

(5)  13  East,  855  ;    and  see  3  Bing.  635  ;  eral  costs  if  be  succeed  on  one  plea,  which 

1  M.  &  P.  345  ;    4  Bing.  625 ;    5  Id,  42 ;  is  a  complete  answer  to  the  action,  1  B.  It 

anl«,  593,  594.    And  where  several  pleas  in  Aid.  254 ;  8  Taunt.  129. 

covenant  traversing  title  were  pleaded,  after  (g)  Andr.    108;     1    Wils.   219;    Cowp. 

defendant  had  paid  prior  rent  to  the  plain-  500,  501  ;  $ed  vide  I  Hen.  Bla.  27S,  278. 

litr,  the  rule  to  plead  double  was  rescinded^  {h)  Id,;    Tidd,  9th  ed.  658 ;    1  R  ft  P. 

per  Bayley,  J.  in  Craigh  r.  Struch,  25th  415. 
Feb.  1830. 


(986)  8o,  non  est  factum,  and  a  discharge  by  bankruptcy.  Atkinson  v,  Atkinson,  Str 
871.  Phillips  V,  Wood  et  al.,  Btr.  1000.  J^on  est  faetum,  and  usury.  Lechmere  o.  Rice, 
8  Bos.  &  Pal.  12.  The  general  issue,  ixnd  the  st^^tute  of  limitations.  Da  Costa  v.  Cacw 
tarei  et  aU,  Str.  889.  In  trespass,  a  licence  and  justification.  Bac.  Ab.  Pleas,  K.  3.  In 
debt  for  rent  upon  a  parol  demise,  nU  hubuit  in  tenementiSf  and  non  demisU,  Ibid.  JVom 
essumpsit  and  infancy.  Wilcon  9.  Ames,  5  Taunt.  340.  .AToii  (Umiait^  and  no  rent  in 
arrear.  Van  Holten  v.  Lewis  et  al.,  1  M'Cord's  Rep.  12.  In  replevin,  uon  eepU  and 
property  in  the  defendant.  Shuter  v.  Page,  1 1  Johns.  Rep.  1 96.  So,  non  eepit^  property 
in  a  stranger,  and  liberum  tenementam,  Barnes,  364.  la  debt  for  rent  a  tender  and  evic- 
tion.   Gary  v,  Jenkins,  Str.  496. 

987)  In  the  Supreme  Court  of  Massachusetts,  a  motion  for  leave  to  plead  double  to  a 
writ  of  error  was  denied,  the  court  doubting  whether  the  statute  allowing  double  pleading 
extended  to  wrlu  of  error.    Parjcer  o.  Gilson,  1  Mass.  Rep.  230. 

i9S8)    {See  Richardson  v.  Whitfield,  2  M^Cord's  Ilcp.  160. 
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plead 

double. 


wbere  seyere]  pleas  were  improperly  pleaded  on  a  rale  improperij  obtained* 
Where  there  were  several  pleas,  it  was  advisable,  in  order  to  avoid  prolixity 
and  expense,  if  practicable,  to  refer,  in  subsequent  pleas,  to  a  statement  of 
the  same  matter  in  a  preceding  plea,  the  same  as  in  the  case  of  several  counts 
in  a  declaration  (t )•  But  one  plea  could  not  be  taken  advantage  of  to  help  or 
vitiate  another,  for  every  plea  must  stand  or  fall  by  itself,  unless  expressly 
referred  to  by  an  appropriate  allegation  (A;) (989) :  and  the  plaintiff  cannot  ose 
one  plea  as  evidence  of  the  fact  which  the  defendant  disputes  in  another 
plea  (/)(990}.  So,  where  there  was  a  demurrer  to  part  only  of  the  pleadings, 
the  Court,  in  considering  what  judgment  should  be  pronounced  upon  the  de- 
murrer, could  look  only  to  that  part  of  the  record  upon  which  the  denurrer 
arose,  and  not  at  other  collateral  parts  of  the  record  not  connected  with  it; 
and  therefore  upon  a  demurrer  to  a  defective  plea,  the  defendant  coald  not 
claim  in  aid  a  replication  to  another  plea,  by  which  the  plaintiff  admitted  that 
he  had  become  a  bankrupt  and  assigned  his  estate  to  an  assignee,  &c.  (») 
Where  one  plea  refers  expressly  to  the  exception  in  another  plea,  and  also 
contains  an  averment  of  performance  of  covenants  in  the  said  deed,  which 
deed  is  set  forth  in  the  plea  referred  to,  but  not  mentioned  in  the  exception  to 
that  plea,  both  pleas  may  be  taken  together  (n). 

Where  the  plaintiff  signed  judgment  for  want  of  a  plea,  because  the  rule  to 
plead  several  matters  was  erroneously  entitled  0.  and  W.  instead  of  C.  tod 
W.  Olid  tmoHur,  the  Court  of  C.  P.  set  aside  the  judgment  without  costs,  on 
an  affidavit  that  the  pleas  were  true,  and  that  the  defendant  had  a  good  de- 
fence {o)* 


Sdly.  Of.       The  liberty  to  plead  several  pleas  having  been  abused,  and  the  usual  excuse 

*^^J.      for  several  varying  pleas,  to  avoid  the  risk  of  variance,  having  been  in  a  great 

Reg.  Oen.  measure  removed  by  the  power  afforded  to  the  judge  trying  a  cause  to  amend 

^1.  T.  4  «Yen  daring  the  trial,  in  case  of  variances,  the  judges  thought  it  advisable,  by 

6  (p)l  "^'  a  general  rule,  to  qualify  the  liberty  of  pleading  several  pleas,  given  by  4  &  6 

Ann.  c.  16,  and  therefore  promulgated  the  rule  of  Hil.  T.  4  W,  4,t  which  in 

terras  prohibits  more  than  one  plea,  stating  the  same  suhject-maiter  of  defenct^ 

but  varying  only  in  statement^  description^  or  circumstances.     Formerly,  and 

when  the  4  Ann.  c.  16,  was  first  enacted,  the  practice  was  in  all  cases  for  the 

defendant's  counsel  actually  to  move  the  Court  for  leave  to  plead  more  than 

one  plea,  and  the  Court  in  each  case  actually  exercised  its  discretion  whether 

or  not  to  allow  the  several  pleas.     But  it  soon  became,  especially  in  the  Court 

(0  Jinte,  450;    Willc5,  380;    1   Marth.  (m)  6B.  &C.  216;  9  D.  &  R.  369,  S,  C. 

33,  35 ;  6  Taunt.  288,  S.  C.  (n)  Macdongall  r.  Robertson,  2  Younge 

(fc)  Willea,  380 ;   I  Marsh.  33  ;  5  Taunt.  &J.  11.        . 

«2S,  S.  C. ;    1  M.  &  P.   147,  175  ;    S.  C.  in  (o)  1  Ring.  187  ;  7  Moore,  599,  S.  C. 

4  Bing.  435,  and  2  Y.  &  X  11.  (  p)  See  fully  3  Cl)itty»s  Gen.  Prac.  731 

(0  5  Taunt.  228 ;     1   Marsh.   Rep.   33,  to  737. 
S.  C. 


(989)  Picas  pleaded  under  leave  of  the  court  must  contain,  in  each  of  them,  sufficient 
alter  in  law,  to  bar  the  plain tiflf's  action,  and   they  can  not  be  -       -  - 


matter  in  law,  to  bar  the  plaintiff's  action,  and   they  can  not  be  made  to  depend  on  factt 
stated  in  other  pleas.    Currie  and  Whitney  r.  Henry,  2  Johns.  Rep.  437.    Scwy  ^ 
Blacklin  and  others,  2  Mass.  Rep.  543. 
(990)    {  See  Alderman  ».  French,  1  Pick.  Rep.  1,  contra,    Bot  see  Cflloy  v.  TeontiH  « 
ew  Hamp.  Rep.  19,  and  Starkie  on  Evidence,  (Am.  Ed.  1888,)  295  n.  (1).  { 

t  See  American  Editor's  Preihce. 
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of  King's  Benchy  too  much  as  of  course  for  a  defendant  to  plead  as  manj      ▼•  or 

FLBAS* 


pleas  as  he  might  think  fit ;  and  it  became  expedient  to  repress  the  practice   "^*^^'' 


by  the  express  Reg.  Gen.  Hii.  T.  4  W.  4,  reg.  G.f  However*  ineamideni 
pleas  may  still  be  pleaded  under  the  new  rules,  if  intended  bona  fide  to  support 
difierent  substantial  grounds  of  defence  ;  for  per  Bosanquety  J.  ^  The  word 
*  hMonsistent*  was  studiously  kept  out  of  the  rules,  for  the  subject  was  die* 
cussed,  and  it  was  felt  that  there  might  be  cases  in  which  pleas  might  be  in- 
consistent with  each  other,  and  sustain  substantially  different  defences.  The 
object  had  in  view  was  to  prevent  the  same  defence  being  pleaded  in  differetU 
foriM.*^  iq) 

However,  since  these  pleading  rules  prohibited  several  pleas  of  the  sums 
mMbfeci-^naiter  of  defence,  a  defendant  may  still  plead  m  many  pleoM  of  differUU 
matters  of  defence  as  may  be  reasonable  (r). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  6,t  expressly  orders  **  that  several 
counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of  complaint  is 
intended  to  be  established  in  respect  of  each  ;  nor  shall  several  pleas,  or  ovoio- 
ries^  or  cognizances  be  allowed,  unless  a  distinct  ground  of  answer  or  defbnce 
is  intended  to  be  established  in  respect  of  each."  The  rule  then  gives  several 
instances  when  or  not  a  second  count  shall  or  not  be  allowed  (t),  and  proceeds 
thus  as  to  pleas. 

Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  principal  Instances 
BMitter,  but  varied  in  statement,  description,  or  circumstances  only,  (and  pleas  ^^^/^^^ 
ia  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowed.  riea,  &c 

Ex.  gr.     Pleas  o£  solvit  ad  cttem,  and  of  solvit  post  dtetn,  are  both  pleas  of  Payment. 
payment,  varied  in  the  circumstances  qf  time  only,  and  are  not  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  release,  are  dis-  '^^"*^. 
tinct,  and  are  to  be  allowed.  faction- 

Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in  discharge  of  the  R«l«a«c. 
plaintiff's  demand,  and  of  an  agreement  to  accept  the  security  of  C.  D.  for  the  ^-**^l*^ 
like  purpose,  are  also  distinct,  and  to  be  allowed.  party. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person  in  dis-  Agreed- 
charge  of  the  plaintiff's  demand,  and  of  the  same  agreement,  describing  it  to  mem  to 
be  an  agreement  to  forbear  for  a  time,  in  consideration  of  the  same^  security,  conaidera- 
ara  not  distinct ;  for  they  are  only  variations  in  the  statement  of  one  and  the  tion  of  lia« 
same  agreement,  whether  more  or  less  extensive,  in  considemtion  of  the  same  ^^^Jf  ^^^^ 
security,  and  not  to  be  allowed.  ty* 

In  trespass  quare  clausum  Jregit^  pleas  of  soil  and  freehold  of  the  defend-  Lih.  ten,, 
ant  in  the  locus  in  quo^  and  of  the  defendant's  right  to  an  easement  there —  ^hr^of* 
pleas  of  right  of  way,  of  common  of  pasture,  of  common  of  turbary,  and  of  way,  right 
common  of  estovers,  are  distinct,  and  are  to  be  allowed.  mon^com- 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at  men  of 
particular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed.  in'Jteto- 

▼era 
(q)  Dueere  v,  Triebucr,  3  Dowl.  133  j  7     18  ;    3  Dowl.  133,  135,  415;    1  Bing.  N.  C.         ' 
Bini.  N.  C.  266.  867.  866,  323.  386,  609.  Son 

(A  Hart  V.  Bell,  1  Hodges'  Rep.  6, 16,        (s)  See  ante,  451,  451  a;    and  see  the  common. 

rule  at  length,  pest,  Appendix. 


t  See  American  Editor's  Preface. 


£96%  OF   PLEAS    IN    BAR. 


T.  or  iBT-       So  pleas  of  right  of  waj  over  the  locaa  in  quo^  varying  the  tenam  or  the 

nsls.     pofposos*  w«  not  to  be  allowed. 
Distress  Avowries  for  distress  for  rent,  and  for  distress  for  damage /eoaanl,  are  to  he 

for  rent,      allowed. 

and  dam-      -j^^^  avowries  for  distress  for  rent,  varying  the  amount  of  rent  reserved,  or 
9mU.  the  time  at  which  the  rent  is  payable,  are  not  to  be  allowed. 

Disttest  The  examples,  in  this  and  other  places  specified,  are  given  as  some  instan- 

for  rent.      ^^^  ^g]^  ^f  lli^  application  of  the  rules  to  which  they  relate ;  but  the  princi- 
Th^  eases  ^^es  contained  in  the  rules  are  not  to  be  considered  as  restricted  by  the  exao»- 
mentioned   pies  specified. 
as  insun-      The  6th  and  7th  rules  then  provide  the  remedy  for  the  vi<^ation  of  this  5th 

AAA    tf%ffftlw 

ndet  Aci  well  in  the  case  of  an  improper  second  count  as  in  the  case  of  an  im- 
proper Mecond  plea  (/).     The  practice  as  to  the  permilting  or  refuting  several 
pleas  is  stated  in  the  author's  work  on  General  Practice  («). 
A  second        The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg..  ll,t  orders,  that '« it  shall  not  be  ne- 
noTstaut     cessary  to  state  in  a  second  or  other  plea  or  avowry  that  it  is  pleaded  by  leave 
that  it  is     of  the  Court,  or  according  to  the  form  of  the  statute,  or  to  that  effect"    But 
gjjjf  "^y  0till  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  34,  orders,  "  that  if  a  party  plead  several 
pleas,  avowries,  or  cognizances,  without  a  rule  for  that  purpose,  the  opposite 
party  shall  be  at  liberty  to  sign  judgment."  {x)    But  where  a  rule  to  plead 
several  matters  had  in  fact  been  obtained,  though  by  mistake  intituled  C.  v. 
W*  instead  of  C.  v.  W.  and  another^  the  Court  of  C.  P.  set  aside  the  jttdg« 
ment  without  costs,  on  an  affidavit  that  the  pleas  were  true,  and   that  the  de* 
fondants  had  a  good  defence  (y),  and  which  decision,  although  before  this  re- 
cent rule,  would  still  apply  in  practice. 


VI.  OF  PLEAS  BY  SEVERAL  DEPENDANTS. 

^,,  OP         In  general  when  the  defence  is  in  its  nature  joint,  several  defendants  may 
rLB4s  BT  join  in  the  same  plea,  or  they  may  sever,  without  committing  the  fault  of  du- 
DBrKVDt   plicity  in  j>leading  (a)  ;  and  one  defendant  may  plead  in  abatement  (b) ;  an- 
ANTS  (r).   other  in  bar,  and  the  other  may  demur  (c) ;  except  in  an  action  against  hus- 
band and  wife,  when  the  husband  must  join  in  the  plea  with  his  wife  {d).    And 
[  ^697  ]   by  way  of  defence  two  may  join,  although  the  subject-matter  of  *their  plea  be 
several,  as  in  an  audita  qturela  (e),  or  though  their  difierent  defences  may  be 
inconsistent  (/)  ;  and  in  trespass  against  two  for  a  battery,  they  may  jointly 

(0  See  the  rules,  ante,  451  a,  and  post,  (b)  It  is  said   arguendo  in  Hob.  S45,  that 

Appendix.  defendants, cannot  sever  in  dilatory  pleas; 

(m\  S  Chitty's  Gen.  Prac.  733  to  737.  $td  quart,  see  id.  250 ;  Stephen,  Sd  ed.  899, 

lx\    Jenris's  Rules,   51,    note  (<)  ;    and  note  (a).     The  practice  is  quite  otherwise. 

Hockley  v.  Sutton,  8  Dowl.  700.  (c)  2  Vin.   Ab.  76 ;  Acdon,  Joinder,  H. 

{y\  1  Bing.  187  j    7  Moore,  599,  S.  C.  D. ;  Com.  Dig.  Pleader,  E.  35.  ^ 

(z)  As  to  several  defendants  joining  or  (rf)  Com.  Dig.  Pleader,  2  A.  3 ;  Cro.  Ja^ 

severing  in  their  pleas,  3  Chitty's  Qen.  Prac.  239,  288. 

737, 733.  (e)  Cro.  Eliz.  473. 

(a)   Mte,    260,  564;    Stephen,  2d    ed.  (/)  2  Hen.  Bla.  396 1  2  Mod.  67. 

t9& 

t  See  American  Editor's  Preikce. 
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plead  that  the  plaintiff  assaulted  them,  and  that  they  in  self-defence  heat  the     >>•  o^ 
plaintiff;  or  that  they  may  sever  (g)  ;  or  they  may  jointly  plead  that  they  sbvkrj^l 
were  servants  of  N.  and  committed  the  assault  in  his  defence.     So,  two  may  defbnd- 
jointly  justify  an   arrest  under  a  joint  warrant  (A).     And  one  of  several  de-     ^^''^' 
fendants  may  plead  not  guilty,  and  the  other  a  justification  as  his  servant,  for 
one  defendant  cannot  by  pleading  oust  the  other  of  his  defence  (t). 

Joint-tenants  and  co-parceners  must  join  in  an  avowry,  and  a  cognizance 
as  their  bailiff  should  be  for  the  entire  rent  {j)  ;  but  tenants  in  common  must 
sever  (991),  and  the  avowry  of  each  must  be  de  unA  medieiale  of  the  whole 
rent,  and  not  of  a  certain  sum  which  amounts  to  a  moiety  [k).  When  the  ac- 
tion is  against  one  of  several  tenants  in  common,  he  should  avow  for  his  own 
proportion,  and  in  general  he  makes  cognizance  as  bailiff  of  his  companion  for 
the  residue  (I) ;  or  he  may  avow  only  for  his  undivided  share  of  the  rent  (m). 
If  the  action  of  replevin  be  against  two  tenants  in  common,  they  should  join, 
one  avowing,  and  the  other  as  his  bailiff  making  cognizance,  for  an  undivided 
noiety  of  the  rent ;  and  then  the  one  who  first  made  cognizance  avowing  in 
his  own  right,  and  the  other  who  first  avowed  making  cognizance  as  his  bailiff 
for  the  other  undivided  moiety  (n).  If  three  tenants  in  common  distrain  thirty 
beasts,  it  is  said  they  each  should  avow  separately  for  ten  (o) ;  and  one  ten- 
ant io  common  cannot  avow  alone,  for  taking  cattle  damage  feasant,  but  he 
ought  also  to  make  cognizance  as  bailiff  of  his  companion  (p).  And  where 
two  persons  are  defendants  in  replevin  they  cannot,  it  seems,  make  several 
avowries  in  their  own  right  for  distinct  matters  ;  thus,  if  one  avow  for  rent- 
aerrice,  and  the  other  for  rent-charge,  both  the  avowries  shall  abate,  for  the 
*Court  would  be  in  doubt  to  which  of  them  return  should  be  awarded  (9).  [  *698  ] 
Several  persons  having  several  estates  cannot  join  in  prescribing,  because  the 
prescription  of  one  does  not  concern  the  other  (r) ;  though  an  exception  has 
been  allowed  where  two  persons  commit  a  joint  trespass  («).  So  personal  de- 
fences, as  coverture,  infancy,  &c.  should  be  pleaded  separately  ;  and  one  of 
several  defendants  may  justify  by  command  of  another  defendant  who  suffers 
judgment  by  default,  for  his  act  shall  not  take  away  the  ground  of  defence 
from  his  servant  (f). 

A  plea  which  is  bad  in  part  is  bad  in  ioto  (fi)  ;  if,  therefore,  two  defendants 
join  in  a  plea,  which  is  sufficient  for  one,  but  not  for  the  other,  the  plea  is  bad 
as  to  both  (992),  for  the  Court  cannot  sever  it  and  say  that  one  is  guilty,  and 

(r)  3  Vin.  Ab.  76,  pi.  14.  (m)  6  T.  R.  246 ;  2  Hen.  Bla  387. 

(X)  Id.pl  15,  16.  (n)  Salk.   207;  6   T.   R.  247;   see   the 

(t)  2  Mod.  67.  form,  post,  vol.  iii. 

(;)  Bac.  Ab.  Joint-tenant,  K. ;  Replevin,         (0)  Id;  Co.  Lit.  s.  314,  317. 
K.;  5   T.    R.   246;  1   Lev.   109;  Sir    T.        (p)  2  Hen.  Bla.  386. 
Raym.  80.  (q)  5  Co.  19  &,  38  b. 

(k)  JiUUr  in  covenant  for  rent,  4  B.  &  C.         (r)  2  Vin.  Ab.  56,  pi.  47  ;  76,  pi.  18. 
157 ;  6  D.  &  R.  72,  S.  C.  (s)  Id.  76,  pi.  18 ;  see  ante,  10,   11,  8ed 

(I)  Bac  Ab.  Joint-tenant,  K. ;  Replevin,  quare. 
K.;  5  T.   R.  246;  1    Lev.    109;    Sir  T.        (<)  2  Mod.  67. 
Raym.  60 ;  2  Vin.  Ab.  69,  pi.  27.  (u)  ^nte^  579. 


(991)  Decker  V.  Livingston,  15  Johns.  Rep.  482. 

(992)  Vide  Moore  v.  Parker  et  aL,  3  Mass.  Rep.  3 1 0,  312.  Schermerhorn  and  others  v. 
Tripp,  2  Gaines*  Rep.  108.  Marsteller  and  others  v.  M'Lean,  7  Cranch,  158.  {  Bradley 
«.  Uaot,  7  Cow.  Rep.  330.  } 
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rt.  or      that  the  other  is  not,  when  they  ail  put  themselves  on  the  same  tenns  (jr)(993)» 
BBvcmAL   ^us,  it  has  been  held  that  if  an  officer  plead  separately  under  a  writ  of jL  feu 
oErKKi>-    or  other  process,  he  need  not  state  the  judgment  on  ndiich  the  writ  was  found- 
ed ;  but  if  he  join  in  the  plea  with  the  plaintiff  in  the  former  action,  and  the 
judgment  be  not  stated,  the  plea  will  be  bad  as  to  both  the  defendants,  unless 
the  plaintiff  in  the  former  suit  justify  merely  in  aid  of  the  officer  (i^).    But  this 
nile  does  not  apply  where  the  objection  to  the  plea  is  merely  on  accoant  of 
surplusage  (z) ;  and  if  several  executors  join  in  the  same  plea  of  plene  ad- 
miiMtravii,  each  will  only  be  liable  to  pay  the  assets  found  by  the  jury  to  be 
in  his  own  hands,  though  it  is  more  usual  for  each  executor  to  plead  sepa- 
rately (a)  (994).     In  an  action  of  trespass  against  several  defendants,  if  it  be 
expected  that  one  of  them  will  be  acquitted,  and  that  the  others  will  be  found 
guilty,  it  is  advisable  for  the  former  to  plead  separately,  for  otherwise  he 
could  only  obtain  40$,  costs  (6).     If  several  defendants  join  in  the  plea,  aod 
it  is  in  the  singular  number,  it  will  be  bad  on  demurrer  (c). 
[  *599  ]        The  plaintiff  may,  in  an  action  in  form  ex  delicto  against  ^several  defend* 
ants,  enter  a  nolle  prosequi  as  to  one  of  them  (d) ;  but  in  actions  in  form  n 
contrwitt,  unless  the  defence  be  merely  in  the  personal  discharge  of  one  of 
the  defendants,  a  nolle  prosequi  cannot  be  entered  as  to  one  defendant  without 
discharging  the  others,  for  the  cause  of  action  is  entire  and  indivisible  (e)(995). 
And  upon  the  same  principle,  in  the  latter  form  of  action  the  success  of  one 
defendant  upon  a  plea  which  goes  to  the  merits,  will  preclude  the  plaintiff 
from  obtaining  any  benefit  from  a  judgment  by  default  suffered  by  another 
defendant  (/).     If  the  defendants  plead  severally,  the  plaintiff  may  demur 
to  one  plea,  and  join  issue  on  the  other  (/o')( 996),  and  may  in  an  action  ex 
delicto  afterwards  enter  a  nolle  prosequi  on  the  demurrer,  and  proceed  against 
the  other  defendant  (A),  or  if  several  issues  are  joined,  he  may  enter  a  nolU 
prosequi  to  one  before  or  after  judgment  (t).     If  defendants  join  in  a  plea, 
they  should  not  sever  in  the  rejoinder ;  and  they  cannot  unite  in  the  latter 
pleading  if  they  did  not  concur  in  the  plea  to  the  declaration  {k), 

1^  ^  As  a  defective  declaration  may  be  aided  at  common  law  by  the  plea  or  bjr 

when  aid-  the  verdict,  so  a  defective  plea  may  be  aided  in   some  cases  by  the  replication 
^*  or  verdict  (997) ;  and  the  statute  of  jeofails  and  the  statute  for  the  amendment 

(x)  I  Saund.  28,  n.  2  ;  3  T.  R.  376,  377;         (d)  Salk.  457  j   1  Wils.  306 ;  Tidd,  9lh 

1  Stra.   609,  994,   1184;    3  WiJs.  344;  3  ed.  682. 
East,  132,  133;  2  East,  263.  (e)  1  Wils.  89  ;  3  Esp.  Rep.  76 ;  8  M.  fc 

(y)  Id.i  2  East,  263,  270;  3  East,  132,  Scl  23,  444;  Tidd,  9tli  ed.  682;  anU,  51. 
133,  142  ;  3  Wils.  376.     Constable  joining         (/)  Ante,  51. 
in  bad  special  plea,  2  Bing.  623.  (g)  Cro.  Car.  239,  243  ;  Hob.  70;  Com. 

(s)  3  T.  R.  377.  Dig.  Pleader,  E.  35. 

(a)  1  Saund.  336,  note  10.  {h)  Id,    When  not,  see  4  T.  R.  360;  I 

(6)  2  M.  &  Sel.  172  ;  Tidd,  9th  ed.  986 ;  Saund.  285,  note  5  ;  Tidd,  9th  ed.  681,  m. 
4  B.  fit  Aid.  43,  700.  (i)  Id. 

(c)  Lutw.  1531 ;  Com.  Dig.  Pleader,  E.        {k)  4  B.  fit  C.  704;  7  D.  fit  R.  187,S.C.; 

35.  Stephen,  2d.  ed.  298,  299. 

(993)  I  Higley  v,  AVilliams,  16  Johns.  Rep.  2l7.  } 

(994)  i  See  App  o.  Driesbach,  2  Rawle,  287.  } 

i995)  Beidman  v.  Vanderslice,  2  Rawle,  334. 
996)  Vide  Lansing  v.  Montgomery,  2  Johns.  Rep.  382. 

(997)  See  Ga? ene  v.  M'Michael,  8  Serg.  It  Rawle,  441.   Rockfeller  v.  Donnelly,  8  Cow. 
Rep.  655. 
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of  the  law,  aho  aid  many  mistakes  aAer  verdict  or  judgment  (i).     These  rules     ^>-  or 

PLEAS   BT 

win  be  fully  considered  hereafter.  sbtbral 

DEFEND- 
ANTS. 


VII.  OF  PLEAS  OF  SET- OFF. 

In  actions  upon  simpU  coniracU  or  speciedtiesj  for  the  payment  of  trumey,  ^"'  pleas 
the  defence  frequently  is  a  cross  demand  for  a  debt  due  from  the  plaintiff  ^^^^  ^^j, 
to  the  defendant.     We  will  therefore  now  examine  the  law  of  aet-off  and  hbrbim  or 
nudutd  credit  (m),  but  so  far  only  as  it  is  connected  with  the  subject  of  plead-     cbbdit. 
ing« 

*At  common  law,  and  independently  of  the  statutes  of  set-off,  a  defendant  [  *600  ] 
is  in  general  entitled  to  retain,  or  claim  by  way  of  deduction^  all  just  allow- 
ances or  demands  accruing  to  him,  or  payments  made  by  him,  in  respect  of 
the  «ame  transaction  or  account,  which  forms  the  ground  of  action.  But  this 
cannot  be  termed  a  aei^off  in  the  strict  legal  sense  of  the  word,  because  it  is 
not  in  the  nature  of  a  cross  demand,  or  mutwd  debt,  but  rather  constitutes  a 
deduction^  rendering  the  sum  to  be  recovared  by  the  plaintiff  so  much  less  (n). 
S09  where  demands,  originally  cross,  and  not  arising  out  of  the  same  transac- 
tion, have  by  subsequent  express  agreement  been  stipulated  to  be  deducted,  or 
set-off  against  each  other,  only  the  balance  is  the  debt  and  sum  recoyerable, 
without  any  special  plea  or  notice  of  set-off;  though  it  is  advisable  in  most 
casesy  and  necessary  when  the  action  is  on  a  specialty,  to  plead  it  (0) ;  and 
since  Reg.  Gen.  HiL  T.  4  W.  4,  a  special  plea  claiming  such  deduction  would 
in  most  cases  be  requisite.  So  if  an  account  has  been  settled,  and  a  balance 
struck  between  the  parties,  it  may  be  given  in  evidence  on .  the  general  issue ; 
though  it  seems  a  defendant  cannot  reduce  a  plaintiff's  demand  for  goods 
sold,  by  producing  a  debtor  and  creditor  account  in  the  hand-writing  of  the 
plaintiff's  clerk,  showing  goods  to  have  been  sold  by  the  defendant  to  plaintiff, 
unless  he  has  pleaded  or  given  a  notice  of  set-off  (p). 

In  an  action  for  work  and  labor  or  goods  sold,  though  the  contract  was  at  a  When  or 
certain  price,  the  defendant  may,  at  least  aAer  a  notice,  prove  under  the  gene-  ^^^  |q_ 
ral  issue,  in  reduction  of  the  claim,  that  the  work  was  improperly  done  (9) (998);  be  made 
or  that  the  goods  were  not  so  good  as  warranted  (r)(999).     And  where  in  an  QMumpQi^ 


(/)  4  &  5  Ann.  c.  16;  Com.  Dig.  Pleader,  Nev.  &  Man.  200,  201  ;  Auber  v.  Lewis, 

E.   37   to  39  ;    Yin.   Ab.  Replication;     1  Man.  Dig.  Sd  ed.  251. 

Sftuod.  228  a,  note  1.  (n)  1  Bla.  Rep.  651  ;  4  Burr.  2i33,  9i31, 

(m)  As  to  the  law  of  set-ofT  in  general,  and  other  cases  in  Montague*B  Law  of  Sot- 
see  Montague  on  set-oif;  Tidd,  9th  ed.  662  off,  I  to  3. 

to  668  ;  3  Chit.  Com.  Law,  669  ;  and  see  (0)  5  T.  R.  135  ;  3  T.  R.  599  ;  3  Taunt. 

Chit.  Col.  of  Statutes,  874,  tit.  *'  Set-off,"  76 ;  2  Taunt.  170 ;  1  Bla.  Rep.  651  ;  4  Burr, 

a  full  note;  Eden*s  Bank.  Law,  2d   edit.  2133;  Montague's  Law  of  Set-oflT,  1  to  3, 

186  ;    Montag.  &  Gregg.  Bank.  Law,  242  to  and  28,  note  (2  p). 

261 ;  Manning's  Index,  tit.  »*  Set-off,''  Chit-  {p)  1  C.  &  P.  133. 

t^,  jun.  on  Contr.  327  to  335  ;  Selw.  N.  P.  (9)  7  East,  479  ;   1  Campb.  38 ;  2  Id.  63  ; 

tiL   **  Assumpsit ;''  Gibson  v.   Bell.  1  Bing.  3  Stark.  Rep.  6 ;  and  see  an<«,  513,  note  (9). 

N.  C.  746.    Set- off  cannot  be  pleaded  to  an  (r)   1  Campb.  190 ;  3  Stark.  Rep.  33 ;  and 

action  for  not  repairing,  Seal  v.  Burrel,   4  see  ante,  551  a,  note  (ar). 


See  Cornell  v.  Green,  10  Serg. 
Light  9.  Stoever,  1%  Serg.  & 
Rawle,  431.    Harper  v.  Kcaii,  11  8erg.  &  Rawie,  SSO.  \ 
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rii.  PLKAf  action  for  the  price  of  seed  sold,  aad  which  was  wMrranted  to  be  good  new 
OFF.  '  growing  seed,  it  appeared  that  soon  after  the  saie  the  buyer  was  told  tbai  it 
did  not  correspond  with  the  warranty,  but  afterwards  sowed  part,  and  sold  the 
residue,  it  was  held  to  be  an  answer  to  tbe  action  upon  the  geueral  issue  that 
the  seed  was  toholly  unproductive  and  worthless  {s).  But  it  has  been  held 
that  negligence  in  the  conduct  of  a  cause,  cannot  be  set  up  as  a  defence  to  an 
[  601  J  action  on  an  attorney's  bill ;  at  least  unless  it  was  such  ^negligence  as  to  de- 
prive the  defendant  of  all  possible  benefit  from  the  cause  (t).  And  if  a  coa- 
signee  of  goods  accept  any  benefit  from  the  carriage,  he  cannot  defend  him- 
self from  tbe  payment  of  freight,  on  the  ground  that  the  goods  have  been  daoi- 
aged  by  the  master  in  carrying  them,  although  the  damage  exceed  the  amount 
of  the  freight  (u). 

So,  in  an  action  by  a  servant  against  his  master  for  wages,  the  latter  cannot 
in  general  set  off  or  deduct  the  value  of  goods  lost  or  damaged  by  the  negli- 
gence of  the  former,  unless  it  can  be  proved  to  have  been  pari  of  the  original 
agreement  between  them  that  the  servant  should  pay,  out  of  his  wages,  for  all 
his  master's  goods  lost  through  his  negligence,  in  which  case  the  value  of  the 
goods  lost  may,  under  the  general  issue,  be  deducted  from  the  amount  of  the 
wages  (x).    Where  by  the  custom  of  the  hat  trade,  the  amount  of  the  injory 
sustained  by  the  hats  in  the  process  of  dyeing,  is  always  to  be  deducted  from 
the  charge  of  dyeing,  the  defendant  is  entitled  to  such  deduction,  in  an  action 
brought  by  the  dyer,  without  giving  any  notice  of  set-off,  and  although  then 
has  not  t>een  any  previous  adjustment  of  the  amount  of  the  damage  done(y). 
And  it  is  a  clear  rule  at  common  law  that  if  a  principal  permit  his  factor  to 
assume  the  apparent  ownership  of  goods,  and  to  sell  them  in  his,  the  factor's, 
own  name,  the  vendee,  who  bought  them  in  ignorance  that  the  factor  acted 
merely  as  an  agent,  may,  to  an  action  by  the  principal  for  the  price,  set  off  a 
debt  due  to  him  from  the   agent  (z) ;  and  this  defence  may  be  given  in  evi- 
dence under  the  general  issue,  or  specially  pleaded  in  bar  (a). 
The  8ta-         ^"^  before  the  statutes  of  set-off,  where  there  were  cross  demands  tineoitneef- 
tutes  «  G.  ed  with  each  other^  a  defendant  could  not  in  a  Court  of  law  defeat  the  action 
13    and  8  ^X  ^establishing  that  the  plaintiff  was  indebted  to  him  even  in  a  larger  sum  than 
G.  8,  c.  24,  that  sought  to  be  recovered,  and  relief  could  only  be  obtained  in  a  Court  of 
off.      '*     equity  (6).     To  remedy  this  injustice,  it   was  enacted  by  the  2  Geo.  2,  c  22, 
r  ^602  ]  ^*  ^^  (^)«  "  that  where  ^there  are   mutual  debts  between  the   plaintiff  and  de- 
fendant, or  if  either  party  sue  or  be  sued  as  executor  or  administraior^  where 
there  are  mutual  debts  between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other  ;  and  such  matter  may  be  given  in  evidence 
upon  the  general  issue^  or  pleaded  in  6ar,  as  the  nature  of  the  case  shall  re- 

(«)  9  B.  &  0.  259 ;  4  Man.  k  Ry.  208,  Aid.  137  ;  Obit.  CoU  of  Statutes,  876,  not*, 

8.  C.  tiu  "  &>/-o/f." 

(0  2Ncw  R.  136;  7B.&C.  443;   1  M.  (a)  4  B.  &  C.  S47  ;  7  D.  fc  R.  42,  S.  C 

&  K.  241,  S.  C. ;  1  R.  fc  M.  317  ;  3  Campb.  {h)  2  Burr.  820,  1230 ;  4  Id.  2220 ;  Mob- 

4^1 ;  Peakc  Rep.  59 ;  but  see  2  Campb.  63,  tague,  on  Set-ofi;  1  to  3, 15. 

64;  ante,  5610,  note  (jc).  (c)  This  is  intituled    "An  Act  for  the 

(u)  6  Taunt.  65;  4  Campb.  119.  Relief  of  Debtors  with  respect  to  the  Re- 

(»)  4  Campb.  134.  lief  of  their  persons.*'    It  is  singular  that 

(y)  1  Stark.  Rep.  343.  the  important  provisions  in  this  and  IM 

(s)  See  tbe  sUtuie  6  Geo.  4,  c  94  ;  7  T.  following  act  respecting  set-off  should  M 

R.  359,   360,  note;   1  M.  &  Sel.  576 ;  2  introduced  in  statutes  in  all  other  respects 

Marsh.  501;  Uolt,  N*  P.  C.   124;  2B.  &  relating  only  to  insolvent  debtors. 
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f|uife»  so  as  «t  die  time  of  lib  pleeding  the  general  iarae,  where  any  each  debt  ▼!!«  'i-ba* 
of  the  plaintiff,  his  testator  or  intestate,  is  intended  to  be  insisted  on  in  evi^ 
dence,  noHee  shall  be  giren  of  the  particular  sum  or  debt  so  intended  to  be  in- 
sisted on*  and  upon  what  account  it  became  due,  or  otherwise  such  matter 
shall  not  be  allowed  in  evidence  upon  such  general  issue/'  This  clause  was 
made  p^petual  bj  8  Geo.  2,  c.  24,  a.  4 ;  and  it  having  been  doubted  whether 
mutual  debts  of  a  different  nature  could  be  set  against  each  other  (d),  it  was 
by  the  last-mentioned  statute  (e)  further  declared,  ^  that  by  virtue  of  the  said 
clause  muiual  debts  may  be  set  against  each  other,  either  by  being  pleaded  in 
bar  or  given  in  evidence  under  the  general  issue,  in  the  manner  therein  men- 
tioned, notwithstanding  that  such  debts  are  deemed  in  law  to  be  of  a  differeiU 
no/iire,  unless  in  cases  where  either  of  the  said  debts  shaU  accrue  by  reason 
of  a  penaliy  contained  in  any  bond  or  specialty,  and  in  all  cases  where  either 
the  debts  for  which  the  action  hath  been  or  shall  be  brought,  or  the  debt  in* 
tended  to  be  set  against  the  same  hath  accrued  or  shall  accrue  by  reason  of 
any  such  penaiiy,  the  debt  intended  to  be  set  off  shall  be  pleaded  in  bar^  in 
which  plea  shall  be  shown  how  much  is  truly  and  justly  due  on  either  side  | 
and  in  case  the  plaintiff  shall  recover  in  any  such  action  or  suit,  judgment 
shall  be  entered  for  no  more  than  shall  appear  to  be  truly  and  justly  due  to 
die  plaintiff  ader  one  debt  being  set  against  the  other  as  aforesaid." 

These  statutes  were  passed  for  the  benefit  of  defendants,  and  they  are  not 
imperative,  so  that  a  defendant  may  waive  his  right  to  set  off,  and  bring  a 
cross  action  for  the  debt  due  to  htm  from  the  plaintiff  (/)( 1000) ;  and  where 
he  b  not  prepared  at  *the  time  the  plaintiff  sues  him  to  prove  his  cross  de-  [  ^603  ] 
mand,  it  b  most  advisable  not  to  plead  or  give  notice  of  set*off,  for  in  case 
he  should  go  into  evidence  upon  the  tnal  in  support  of  hb  cross  demand,  and 
fiul  in  the  attempt,  he  cannot  afterwards  proceed  in  a  cross  action  for  the 
amount ;  and  a  party  cannot  bring  an  action  for  money  which  he  has  suc- 
ceeded in  setting  off  in  a  former  action  against  him,  although,  if  the  set-off 
were  more  than  sufficient  to  cover  the  plaintiff's  demand  in  the  former  ac- 
tion, the  defendant  therein  may  maintain  an  action  for  the  surplus  (g). 

The  principal  rules  upon  the  subject  of  set-off  may  perhaps  be  here  con-  The  rtilM 
cisely  alluded  to  with  propriety.     The  statutes  require,  1st,  That  the  debt  ^!^^^ 
sued  for,  and  that  sought  to  be  set  off,  should  be  mutual  debts,  and  due  to 
each  of  the  parties  respectively  in  the  same  right  or  character  (h) ;  so  that  a 
joint  debt  cannot,  by  virtue  of  the  statutes,  and  in  the  absence  of  an  express 
Agreement  to  that  effect,  be  set  off  against  a  separate  demand,  nor  a  sepa- 

(d)  Willes.  Sei.  ig)  3  Esp.  Rep.  104. 

fe)  Sect.  5.  (A)  See  further  upon  this  rule,  Chit  CoL 

/)  S  Campb.  595 ;    5  Taunt.  148.     But  of  Statutes,  876,  tit.  "  SeUqff,**  note.    As  to 

the  plaintiff  may  prevent  such  cross  action  set-off  between  principal  and  agent,  id,j 

by  allowing  the  set-off,  and  ha?in£  it  in-  poliey  broker  and  under-writir,  u2. ;  1  M.  & 

dorsed  on  the  poitea ;    see  I  Campb.  S52 ;  P.  503 ;    4  Bing.  57S,  S.  C.     In  actions  by 

poetm    One  party  cannot  arrest  another  for  and  against  husband  and  wife,  or  the  hos- 

tbe  anoount  of  one  side  of  an  account  with*  band  only,  or  by  or  agaimt  excetilers,  or 

oat  deducting  what  is  due  on  the  other,  3  adminieirators,  or  trustteSyBLC  see  Chit.  CoL 

Bar.  h,  Cres.  139  ;  4  D.  &  R.  653,  S.  C.  of  Stat,  ubi  supra. 


(1000)  Carpenur  v.  ButterEeld,  3  Johns.  Cas.   146,  a/itar  in  New  Jersey,  Bchtnek  v. 
Sdienck,  5  HaUt.  Rep.  976.    Vide  GillUt  v.  Lynch,  8  Leigh's  R.  493. 
Vol.  I.  71 
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▼II.  VLBAS  fate  i^M  agtiMla  joHnl  one  (t)(lOOt) ;    liut  a  dfebl  dhM  to  a  ^M^ndaiK  a« 
^        mir?Wing  partner  may  be  aet  off  ngainat  a  demand  on  faun  in  bie  own  figbl, 
and  eur#  v«r«a  (ib)  (1002).     Nor  can  there  be  any  set-off  at  law  er  ia  eqaitj 
if  one  of  ^e  debts  be  due  to  the  party  in  hb  frwMU  right,  and  tbe  other  be 
ckumabk  by  his  opponent  in  aiUrt  droits  that  ist  as  assignee  of  a  bsaknipt, 
executor,  &c.  (I)  (1003).     2dly,  With   respect  to  the  natare  of  the  demands 
to  be  set  off  agakist  each  other,  it  wiH  be  remarked,  that  the  sfatates  speak 
only  of  mutual  debts ;  consequently  the  demand  of  each  party  must  be  ia 
die  nature  of  a  debty  so  that  a  set-off  is  excluded  in  all  actions  tx  diUcto; 
and  it  cannot  be  admitted  even  in  actiens  tx  eohiraetUf  if  tiie  claim  of  eidier 
r  *604 1  P*^7  ^  ^'^  uncertain  or  unliquidated  damageSf  as  *for  not  delirering  goo^ 
according  to  contract,  &c.  (m).     But  if  the  plaintiff  declare  specially  ia  as* 
vnaspsit,  wi&  the  common  counts,  (as  in  assumpsit  for  not  accounting,  with  a 
count  for  money  had  and  received,)  and  he  might  recover  his  whole  demaodl, 
as  well  upon  the  common  count  as  upon  tbe  special  connt,  the  benefit  of  t 
aefc-off  may  be  obtained  upon  the  common  count,  and  the  plaintiff  shall  not  be 
permitted  to  exclude  it  by  professing  to  rely  upon  the  special  count  ODly(s)j 
It  has  been  held  that  a  debt  of  mferior  degree  cannot  be  set  off  against  one 
of  higher  degree^  not  even  a  bond  against  rent,  because  tbe  latter  is  higher 
than  the  former  (o).     And  8dly,  The  debt  attempted  to  be  set  off  nant  be 
e&mpUiely  due  and  in  arrear  at  the  time  the  action  teas  commeneed^  not  metely 
at  the  time  of  pleading  (p) ;  and  it  must,  at  the  former  period,  have  been  a 
legal  and  eubeUiing  debt,  and  not  barred  by  the  statute  of  hmitations  {q)$et 
satisfied  in  law  in  consequence  of  the  debtor  having  been  taken  in  execotioD 
upon  a  judgment  by  which  it  was  recovered  (r).     But  an  attorney  maj  set 
off  his  bill  although  it  was  not  delivered  a  month  before  the  commeocemsrt 

(t)  5  M.  &  Scl.  439  ;    8  Taunt.   173  ;  4  Taunt.  524  ;  2  Marsh.  SS\)  or  of  Imd  tu, 

Bing.Sl7;  Moniag.  23  ;  Eden,  2d  cd.  197;  &e.  paid  fur  the  same,  after  the  rcni  dis- 

10  Vee.  106  $    II  Id.  517  ;    I  T.  &  J.  180.  trained  for  had  become  due,  or  whUst  it  was 

But  a  claim  on  a  joint  and  several   bond  accruing,  though  uny  pre t ions  pnyiucnt  of 

executed   by  the  plaintifT  may  be  set  off  to  land  tax,  &c.  cannot  be  pleaded  to  an  avow- 

ao  ac  ion  brought  by  him,  2  T.  R.  32.     8ee  ry   for  rent  aubscqueDlty  due ;    though  it 

further,  ChiU  Col.  of  StaL  tiu  •*  Sei  of,'*  may  be  sued  for,  I  B.&  AM.  123;  3  Moore, 

876,  note.  278  ;    I  B.  &  B.  37  ;    3  a  &  Aid.  516;  4 

(k)  5  T.  R.  493;    6  ItL  582;   2  T.  R.  Moore,  431;   2  B.  &  a  59;    2  Chit.  Rep. 

476.  531  ;  M'Clel.622;  4  Cing.  II. 

(0  SMprc,  note  (A) ;    and  see  I   Y.  &  J.  (n)  4  Campb.  385 ;  ante,  447.  587. 

180.  (o)  Per  Deninan,  C.  J.  in  Davis  ».  Oyde, 

(m)  Cowp.  56,  57 ;    I  Bla.   Rep    394  ;  I  Uarr.  R.  52,  citing  Qagmv.  Acton,  1  Salic. 

Bui.   N.  P.   181;    M'Clel.    198;    13  Price,  $26,  ted quare. 

434  ;  5  B.  &  Aid.  92  ;  3  Campb.  329.  (  p)  3  T.  R.  186 ;    I  fiinfr.  93 .   7  Moore, 

In  repjeoin,  however,  thu ugh  a  set-off  can-  412;    Braithwaite  e.  Coleman,  4  Ner.  & 

not,  in  general,  be  pleaded  to  an  avowry  for  Man.  654  ;    and  see  8  Bar.  &  Crcs.  11 ;  ^ 

rent,  yet  the  plaintiflT  may  plead  in  bar  to  M.  k  R.  181,  S.  C. 

an  avowry  or  cognizance  the  payment  of  (9)  Stra.   1271  ;    Bui.  N.  P.  180;  iC.t 

ground-rcnt,  (4  T.  R.  511  ;    2  Bing.  54  ;  9  J.  I  ;  9  Geo.  4,  c.  14,  s.  4. 

B.  &  C.  245  ;  4  M.  &  R.  193,  S.  C  ;)  or  of  (r)  5  M.  It  ScL   lOi  ;    ted  tide  1  Taaot. 

aa  annuity  charged  upon  the  premises  (6  426 ;  1  M.  &  Sel.  696 ;  3  East,  258. 

(1001)  Francis  o.  Rand,  7  Conn.  Rep  221.  But  see  Crist  v.  Brindle,  2  Rawle,  121,  and 
Stewart  v.  Coulter,  12  Serg.  &  Rawle,  252,  445. 

(1002)  ;  Lewis  v.  Culbertson,  Adm.  1 1  Serg.  &  Rawle,  48.  } 

(1003)  {  But  an  action  instituted  by  L.  upon  a  single  bill,  payable  to  "L^  executor  of 
B.,"  is  an  action  in  his  own  right,  to  which  a  debt  due  from  him  roav  be  pleaded,  and 
prored  as  a  set-off;  and  he  cannot  go  into  evidence  of  the  consideration  of  the  bill,  to 
show  that  it  was  for  a  debt  due  B.,  in  order  to  exclude  the  aet<^ff  as  due  in  anothtr  ri^l* 
Turner  v,  Piowden,  2  Gill  &  Johns.  455. 1 
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of  «U  mb6m;  bvt  k  oi^ghit,  if  fiosaible,  to  he  dolwwwl  lime  mo^  toU       th. 


tu«A,  awl  at  leMi  ilioHkl  be  delkrefed  Miffideady  eatly  to  pieveiii  die  plain-   "^'  ^ 


tiff  {torn  being  takea  by  Mnrpose  al  Ihe  tiial  (t )•  Tbe  {leadeacj  of  aa  actioa 
for  tbe  debt  set  ofr(l),  or  of  a  writ  of  error  iriiere  the  set-off  is  upon  a  judg- 
ment (ii)f  wiU  not.  however  deleat  the  right 

The  Btmkrmpi  JleUx)  provides*  that  where  Aere  has  been  mmtmrnl  crtdU  Setroff, 
given  by  the  bankiupt  and  any  other  person,  ^or  where  there  are  mutual  debts  ^^*    ^ 
between  the  bankrupt  and  any  other  person,  tbe  eomminioMrB  shall  stale  the  bankrapt- 
account  between  them,  and  one  debt  or  demand  may  be  set  against  another,  ^J^^^.^  -i 
matmtiuUmdihg  any  prior  act  of  htmifftpiey  committed  by  such  bankrupt  be-  ^  -* 

fore  the  credit  given  to,  or  the  debt  contracted  by  him,  and  what  skaU  appeat 
due  oo  either  side  <hi  the  bakmee  of  such  account,  and  no  mortf  shall  be  ciam^ 
sd  or  paid  on  either  side  respectively,  and  eveiy  debt  or  demand  hereby  made 
payable  against  the  estate  of  the  bankrupt,  may  also  be  set  off  in  manner 
afoseaatd  against  such  estate ;  provided  that  the  person  claiming  die  benefit 
of  each  set-off  had  not,  when  such  credit  was  given,  notice  of  an  act  of  baak- 
luplcy  by  such  bankrupt  committed. 

Widi  lespect  to  die  made  by  which  the  defendant  sbouhl  avail  himsdf  of  a  Mode  of 
strict  legal  «e(-o/,  we  have  seen  (y)  diat  when  eidier  die  debt  sued  for,  or  dial  ^^^^"S  ^^' 
iriiich  is  die  subject  of  the  set-off,  accrued  by  reason  of  a  penalty  contained 
•n  any  bond  or  specialty,  the  statute  enacts  tluit  the  debt  mtended  to  be  set  off 
simll  be  pleaded  in  bar,  and  a  nodce  of  set-off  is  not  then  allowed.  The  plea 
in  dnt  case  must  show  how  much  is  truly  due  on-either  side,  and  the  sum  ad- 
0iitted  in  the  plea  to  be  due  to  the  plaindff  is  traversable,  though  laid  under  a 
videUeei  (z) ;  and  therefore  the  plaintiff  may,  in  such  case,  either  take  issue  on 
the  amount  of  die  debt  alleged  to  be  due  to  himself,  or  may  deny  the  defendant's 
set-off  (a) :  and  if  the  plaintiff  reply  that  more  was  due  on  the  bond  than  the  sum 
y>^wM>^  iQ  the  plea,  and  fail  in  proving  that  allegation,  he  will  be  nonsuited  (6). 
But  in  cases  where  neidier  die  plaintiff's  not  die  defendant's  debt  accrued  by 
naaon  of  a  peao&y,  die  defendant  has  die  election  to  pleads  or  gUn  noiic^  of 
his  set-off.  It  has  been  said,  diat  if  at  the  time  of  die  action  brought,  a  larger 
mim  is  due  from  the  plaintiff  to  die  defendant,  it  is  more  proper  to  plead  die 
net-off,  but  diat  where  *the  sum  intended  to  be  set  off  is  less  dian  that  for  [  *606  ] 
which  die  action  is  brought,  a  noiiee  of  set-off  should  be  given  (c) ;  but  die 
statutes  of  set-off  do  not  seem  to  warrant  this  distinction.     In  general  a  no- 

C#>  Donel.   115,  192;    1  Esp.  Rep.  449 ;  off  and  as  to  mutual  mdtt,  (which  is  more 

MoaW  36  comprehensive  than  the  word  debt,  m  the 

rn  8  Burr.  1229  ;  Peake  Rep.  210 :  8  T.  statutes  of  set-off,)  in  cases  of  batOmtptey, 

R  186 -4  East.  507.  Eden,  2d  edit.  186  to  206;    ChiL  Col.  of 

'(«)  3  T.  r7  188,  notes;    Dougl.   112;  Stat.  879,  «•  (0 ;    »  B-  &  C.  738;    4  M. 

MontoF.  36 ;  serf  vide  2  Hen.  Bla.  872.  &  R.  593,  ^-O.    Mutual  ertdU  must   since 

(c)  6  Geo.  4,  c.  16,  s.  50.    There  are  two  Reg.  Oen.  Hil.  T.  4  W.  4,  be  pleaded  spt- 

modes  of  balancing  an  account  In  the  case  daily. 

of  hmnkrupley  ;  1st.  Upon  an  action  at  law  ;  (jf)  f^**!  «>'»  ^- „  ^^ 

Of,  2dly,  by  the  comm^ssionere,  who,  by  the  (i)  ST.  R.  65 ;  6  «•  460. 

ali)ve  act,  l»aw  jurisdiction  to  stote  the  («)  Holt.C.N.P.  298.    See  the  forms, 

account  without  the  assignees.     It  seems  pe»l,  toI.  ni. 

the  chancellor  will  restrain  any  attempt  to  ^6)  g^^/V  p  imT  -TiHi?    flth  Mt.  667. 

FMpen  the  account  by  bringing  an  acUon  (c)  Bui.  N.  P.  179  ;  Tidd,  9th  edit  667; 

alter  the  commissioners  have  adjusted  It,  Montague,  41,  ace,    Ijwes  on  Assumpsit, 

see  I  Kosc,  395.    See  in  genfcral  as  to  «e(-  538,  cwlra  ;  6  Bing.  734. 
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▼n.      tiee  of  ffet-Offf  is  leiB  ezpensiTe  tfuui  a  plea ;  but  where  tlie  piniiitiff  iehis  np* 
^Mmr^on.  ligation  must  necessarily  adoiit  a  part  of  the  defendast^i  ease  (4),  a  plea  b 
—      preferable ;  and  a  set-off  is  usually  pleaded  in  coontrj  caosesy  to  Ba?e  the 
Mtu!^  off.  ^i^^l^  ^^  expense  of  proving  the  service  of  notice  (•)• 

When  a  set-off  is  not  pursuant  to  the  enactment  pUadsd^  ttie  statute  (/) 
provides  ihni  the  defendant's  demand  maj  be  given  in  evidence  under  the  gM- 
eral  isiue  so  as  at  the  time  of  pleading  such  plea  notice  shall  be  given  of  the 
particular  debt  intended  to  be  insisted  upon  by  the  defendant,  and  upon  whit 
account  it  became  due.  But  as  there  is  no  general  issue  in  an  action  oa  a 
specialty,  and  a  plea  of  non  t$i  factum  tfi^n  action  of  covenant  on  an  iadeoU 
ore  for  nonppayment  of  money  only  puts  in  issue  the  deed,  such  plea  is  not  a 
general  issue  within  the  meaning  of  this  act,  and  therefore  in  an  actioa  of 
covenant  or  debt  on  a  deed,  though  no  penalty  be  proceeded  for,  a  sel^ 
riiould  be  specially  pleaded  (g).  And  it  seems  that  the  statute  confinei  (tio 
right  to  give  a  notice  of  set-off  to  a  case  where  the  general  issue  is  pleadod 
alone.  At  all  events,  such  notice  cannot  be  given  where  t everol  pleas  m 
pleaded  (/»)• 
8miW«,  The  Reg.   Gen.  Hil.  T.  4  W.  4,t  Pleadings  in  Assumpsit,  reg.  3,  orden 

**^'^^'^  that  **  sei-off  and  vmtuai  diredit  mnot  be  pleaded ;"  and  it  has  been  snppoied 

credit  now  that  this  rule  abolishes  a  no^tee  of  setoff  {i), 
to  be 

In  cases  of  hanh^upicy  the  accounts  may  be  balanced  either  upon  an  actioa 
at  law,  or  before  (he  commissioners  (k).  And  in  an  action  at  the  suit  of  aa- 
signees,  a  set* off  or  mutual  credit  might  formerly  be  given  in  evidence  under 
die  general  issue,  without  a  plea  or  notice  of  set-off  (/).  But  now  since  Beg. 
Gen.  Hil.  T.  4  W.  4,1  each  should  be  pleaded.  And  to  an  action  by  aaaig- 
nee  for  a  debt  due  to  the  bankrupt,  the  defendant  might  have  pleaded  a  tender 
as  to  part,  and  give  evidence  of  a  set-off  as  to  the  rest  without  a  plea  of  aet- 
off  (m).  But  it  has  been  observed,  that  the  practice  was  to  plead  or  give  notice 
r  *607 1  ^  set-off  *in  an  action  at  law  in  the  case  of  bankruptcy,  in  the  same  manner 
as  under  the  general  statutes  rehiting  to  set-off,  and  that  that  practice  seems  to 
be  just,  because  it  apprises  the  plaintiff  of  the  intended  defence  (n). 

(d)  Thus,  if  it  be  apprehended  that  the  Dowl.  683,  S.  C. 

statute  of  limitations  constitutes  an  answer  ({)  Bosanquet's  Rules  59,  note  50;  Dun* 

to  the  set-off,  it  may  be  judicious  to  plead  can  v.   Grant,  1  Crom.  M.  &   Roe.  283 ;  % 

instead  of  giving  notice  of  set-off;   because  Dowl.  683 ;  4  Tyr.  8l6,  S.  C  Sed  quctrt 

the  plaintiff  must  specially  reply  the  statute  the  notice  of  set-off  was  given  by  tfsfs^'i 

if  be  intend  to  rely  thereon.    See  1  C.  &  J.  and  Reg.  Oen.  Hil.  T.  4  W.  4,  contaioioo 

1.    And  if  the  set-off  were   on  a  deed  exe-  express  regulation  to  take  it  away, 

cuted  by  plaintiff,  the  general   rep'ication,  {k)  Jinte,  604  ;  id.  note  (x). 

nil  debet,  might  be  insufficient,  and  therefore  (Q  I  T.  R.  115,  116 ;  6  /<£.  58,  59 ;  Moa- 

in  bis  replication  the  plaintiff  would  be  com-  tag.  61.    To  assumpsit  by  assignees  for 

pelled  to  admit  the  deed,  or  the  existence  of  money  had  and  received  to  their  use  es  as- 

ihe  debt  accruing  ihereon.  signees,  defendant  cannot  plead  a  set-off  for 

!e)  Tidd,  9th  ed.  667;  6  Esp.  Rep.  52.  money  due    to    him   from  the    bankntpt; 

f)  %  Geo.  2,  c  2  2,  s.  i  3.  Groom  ».  Mealey,  2  Bing.  N.  C.  138. 

(g)  1  Starkio,  31 1  ;  5  M.  &   Sel.  164;  2  (m)  4  Car.  &  P.  332. 

Chit.  Rep.  388,  S.  C;  Selw.  N.  P.  6th  edit.  <ti)  Montag.  61,  tn  notU  ;  and  see  forms, 

635,  ace, ;  but  see  Bui.  N."  P.  181 ;  Barnes,  poet^  toI.  iii.    But  where  any  incoDvenieoee 

191.                                     '  might  result  from  the  delivery  of  the  partic- 

(k)  R.  &  M.  413;  2  C.  &  P.  310,  S.  C. ;  ulars  of  the  set-off,  it  should  seem  to  be 


6  Esp.  Rep.  60 ;  Duncan  «.  Grant,  1  Cr.  M.    most  advisable  to  plead  only  the  ^general  i*- 
h,  Ro8.  383,   8.  P.;  4  Tyr.   318,  818;  2    sue,  in  actions  by  assignees. 


t  See  American  Editor's  Prefaoe. 
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to  tke  valMitj  of  other  pleaa  in  bar,  knt  nMiatof  eourae  A»w  that  '^'^  ^' 


Ae  debt  is  of  a  aatuie  which  entitles  the  defendaot  to  set  it  off  against  Ae 

pbiaftiff's  claim  (o) ;  and  must  desorihe  the  debt  intended  to  be  set  off  witb  ^^^  ^g; 

the  same  ceitainty  as  in  a  declaration  for  the  like  demand  (p).     With  respect  ij,^^  ^^^ 

to  noUees  ofset-off^  it  has  been  observed,  **  that  they  should  be  almost  as  cer*  of  plea  and 

tain  as  declarations  ;"  (o)  and  therefore  where  the  notice  of  set-off  was  in  '*^!7    ^ 

^''  get  of , 

these  words,  **  Take  notice,  you  are  indebted  to  me  for  the  use  and  occupa- 
tion of  a  house  for  a  long  time  held  and  enjoyed,  and  now  lately  elapsed,"  and 
die  defendant  attempted  to  giye  in  evidence  a  demand  for  rent  due  on  a  lease 
nnder  seal,  it  was  held  that  as  the  lease  was  not  mentioned  in  the  notice,  such 
evidence  was  inadmissible  (r).  But  where  the  demand  would  have  been  re« 
coTorable  under  the  common  money  counts  in  a  declaration,  the  amount  may 
be  set  off  under  a  similar  description  of  the  debt,  however  particular  the  cir* 
cunwtances  may  have  been  {s),  A  plea  of  set-off  so  much  resembles  a  dec- 
larmtioo,  that  two  parts  of  a  plea  of  set-off,  stating  distinct  debts,  are  consid- 
ered as  two  counts  in  a  declaration,  and  if  one  part  be  good,  a  demurrer  for 
the  mispleading  in  the  other  part  must  be  confined  to  the  defective  statement, 
nnd  a  general  demurrer  to  the  whole  is  not  sustatbable  (<) ;  though  we  have 
seen,  that  in  general  if  one  part  of  a  plea  in  bar  be  bad,  the  whole  is  insuffi* 
eient  («)•  So,  in  a  plea  of  set-off,  an  imperfect  statement  of  one  debt  intended 
to  be  set  off,  will  not  prejudice  a  sufficient  allegation  of  another  ground  of  set- 
o£  To  the  plea  of  set-off  the  plaintiff  may  reply ;  or  in  answer  to  the  notice  of 
net-off  *may,  at  the  trial,  give  in  evidence  the  statute  of  limitations  {x) ;  but  if  [  ^608  ] 
both  the  demands  of  the  plaintiff  and  defendant  accrued  more  than  six  years  be- 
fore the  time  of  pleading,  and  the  plaintiff  issued  process  to  prevent  the  stat- 
ute of  limitations  affecting  his  demand,  it  will  equally  prevent  the  statute  from 
barring  the  defendant's  set-off,  although  the  latter  issued  no  process  (y).  The 
statute  of  limitations  cannot  be  relied  upon  under  the  uiual  replication  of  ntt 
dtbei  to  the  plea  of  set-off  {z)» 

When  the  defendant  has  a  cross  demand  against  the  plaintiff,  of  which  he 
gives  notice,  but  does  not  offer  any  evidence  on  the  trial  in  support  of  it,  die 
plaintiff  may  either  take  a  verdict  for  the  whole  sum  he  proves  to  be  due  to 
him,  subject  to  be  reduced  to  the  sum  really  due  on  a  balance  of  accounts,  if 
the  defendant  will  afterwards  enter  into  a  rule  not  to  sue  for  the  debt  intended 
to  be  set  off,  or  he  may  take  a  verdict  for  the  smaller  sum,  with  a  special  in- 
dorsement on  the  poateOf  as  a  foundation  for  the  Court  to  order  a  stay  of  pro- 
ceedings, if  another  action  should  be  brought  for  the  amount  of  the  set-off  (a). 

Besides  these  modes  of  deduction,  in  cases  of  connected  accounts  at  com-  Of  aettiaa 

mon  law,  and  of  set-off  and  mutual  credit  in  cases  of  bankruptcy,  of  which  off  jodg- 

menta  and 

oosta 
(•)  JhUt,  609.  (0  «  Bla.  Rep.  910.  ^..i^ 

( p)  See  the  forms  of  pleas  and  notices  of  (u)  ^nte,  679,  598.                                     ^^  ^^l_ 

aeuoff,  post,  vol.  iii.  (x)  2  Stra.  1S7] ;    Bui.  N.  P.  180.    See  onsumroa- 

if)  BuL  N.  P.  179  ;    Selw.  N.  P.  4th  ed.  ante,  606,  note  {d).                                         _  ^^p^i: 

in,  n.  101.  (y)  a  Esp.  Rep.  669  ;   6  T.  R.  189  ;  %  cationf 

(r)  Bill.  N.  P.  179.    See  the  proper  form,  Saund.  1S7  e,  d ;  Montag.  SO,  81. 

jM«f,  ToL  iii«  {*)  1  C.  &  J.  1. 

(0  a  Esp.  Rep.  560,  569.  (a)  1  Campb.  858 ;  1  Chit.  R.  178. 
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▼II.  rtsAt  w«  hif»  MM  <U  dUUbBl  ttay  tvail  UoMelf  m  « iiiftHir  •!  li^  h  4cl«Ke 

sBT^rr«  ^  ^  adioSt  oppoflito  4eiaMid8»  as  well  for  dabta  ma  ftr  casli»  foaaM  m 

cro9$jmigwkmi$f  majr,  by  the  piactice  of  the  Courtt  iu  many  ca0ae«  be  Mt  dT 

agakiat  each  odier  oa  a  amMnary  applaeatkai  la  the  Court ;  bot  due  is  ntka 

*a  laatter  of  practice  thao  of  |iJM<iHi^«  aad  thanfeae  it  will  saflioe  to  refer  to 

tbe  piactieal  worka  on  the  aubject  (i). 

ih)  Tidd,  9th  ed.  991  -,  MocOaeue's  Law  of  S«t-ofi;  5  to  15;    6  Taont.  176;  1  Chit- 
ty*s  G«o.  Prac  667. 


f*«»] 


♦CHAPTER  VIII. 

Of  Replication*. 

Beporb   the  platntiflf  replUa  or  demurs  to  the  ploa,  he  should  consider    AswcftAL 
whedier  w  not  he  nuiy  treat  it  as  a  nullity,  and  sign  judgment  with  or  with-  *7ioiit.^* 
out  leave  of  the  Court,  as  on  account  of  the  plea  being  such  a  description  of  gj^,    ^^^ 
shampUa^  that  the  Court  wiD  not  permit  to  be  pleaded  (a),  or  as  being  totally  taken  be- 
inappropriate  to  the  form  of  action  (6).     If  several  pleas  be  pleaded,  it  will  ?®^  "^P'^" 
be  material  to  consider  whether  some  of  them  are  not  so  wholly  inconsistent 
with  the  rest,  that  the  Court  will  on  application  restrain  the  defendant  from 
pleading  all  of  them  (c).     Sometimes  it  becomes  necessary  to  apply  to  the 
Court  to  set  aside  the  plea,  or  one  or  more  of  several  pleas,  as  having  been 
pleaded  contrary  to  good  faith,  &c.  ;  as  where  the  defendant  pleads  a  release, 
fraudulently  given  by  a  nominal  plaintiff  to  the  prejudice  of  the  real  claimant  (d ). 
And  it  was  frequently  important,  where  a  special  plea  was  pleaded  in  the 
King's  Bench,  to  rvle  the  defendant  io  abide  hy  his  plea,  in  order  to  prevent 
him,  when  not  tmder  terms  of  pleading  issnably,  from  striking  out  his  special 
plea  and  subsequent  pleadings  when  the  paper-book  was  delivered  to  him  and 
retaming  it  with  the   general  issue,  a  mode  of  obtaining  time  formerly  very 
onfiurfy  practised  (e).   But  such  a  rule  was  rendered  unnecessary  by  Reg.  Gen. 
Ha.  T.  2  W.  4,t  reg.  46,  which  orders  that  a  defendant  shall  not  be  allowed 
to  waive  his  plea  without  leave  of  a  judge  for  that  purpose,  and  which  will  not 
be  granted  unless  justice  require  (/).     It  is  sometimes  necessaty  to  apply  to 
die  Court  of  Chancery  to  prevent  the  defendant  from  relying  on  a  plea* 
as  where  the  statute  of  limitations  is  pleaded,  and  the  plaintiff  did  not  sue  be- 
fore in  consequence  of  a  bill  in  equity  having  been  filed  and  injunction  obtained 
by  the  defendant  {g). 

If  the  plaintiff  perceive  that  he  cannot  support  his  action  to  any  extent,  he  9^  P^'"" 
aliould  either  obtain  leave  to  dieconlinne  (t),  *or  he  may  enter  a  no/^  prosequi  iLntin^**" 
aa  to  the  whole  or  a  part  of  the  cause  of  action  {h)  (1004),  unless  there  has  "^8<  '^^ 

^oUe  pro* 

(a)  Anie,  574.  defendant  could  not  waire  hia  plea  after  the  r'SSi^'i 

(h)  As  to  nil  debet  in  assumpsit,  &c  see    plnintifT  baa  replied,  U  674.  L  *OlOJ 

•*«»  *5*-  U)  Jcrvi«'«  Rules,  54,  note  f»). 

^^  -^^f'/^S;  8  M.  &  P.  19;  5  Bine.  12,        {g)  1  Vern.  73;  2  Y.  fc  J.  76.    But  of 

S.  C. ;  «  M.  &  P.  105 ;  5  Bing.  4a,  S.  C. ;  late  application  to  a  Court  of  equity  ha« 

6  M.  197.  (een  considered  of  ytry  limited  utilitv 

(tf)  i  B.  &  P.  447 ;  7  Moore,  617  ;  I  Y.        (4)  See  3  Chilty's  Gen.  Prac.  739. 
ft  J.  36SI  s  1   Campb    39S ;  I   Chit    Rep.        (i)  Tidd.  9lli  ed.  678. 
380,  and  notes ;  see  further,  Tidd,  9th  edit.        {k)  Tidd,  9th  ed.  681 :  see  the  form  Maf 

677  5  fraudulent  release  by  one  of  seTeral  vol.  lii.    A  notte  praaequi  to  one  count  does' 

plahiCiirs,  I  Y.  &  J.  369 ;  1  Chit.  Rep.  390.  not  bar  eTidence  upon  another  count  Am  tfa^ 

(e)  See  Tidd,  9th  edit.  673 ;  in  C.  P.  the  same  demand,  «ile,  448.  * 

■■■■  ■  -  ■       ■  - 

(1604)  Vide  Hughes  v,  Moore,  7  Cranch,  665.    To  enUtle  to  have  the  benefit  of  the 
preeUo  of  Ae  sutute  of  limitations  in  fsTor  of  inihms,  fcc  the  iiiAincy  and  brincinff  of 
the  sojt  withm  the  time  limited  after  disability  remoTcd,  should  be  pleaded  snSei^lv 
Hyde  ».  Sume,  7  Wend.  Rep.  354.    Palister  v.  Little,  6  GreenL  Rep.  35l736S.  *^^^' 

t  See  American  Editor*!  Prefiice. 
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•BiiBRAL  been  a  demurrer  for  misjoinder  (0-  Where  there  are  several  defendanbi  ta 
Tioirs.  '  ^Q  action  for  a  tori,  or  if  In  an  action  ex  con/roc/ti,  the  plea  of  one  of  the  de- 
fendants is  merely  in  his  particular  discharge,  as  bankruptcy,  fcc.  the  plaintiff 
may  enter  a  noUe  prosequi  as  to  him  (m).  So  the  plaintiff  might  enter  a  ski 
processus  or  cassetur  hilla  vel  hrwe  (»).  The  )>oints  relating  to  discontimmg 
the  action  (o)  and  entering  a  nolle  prosequi^  &c.  (p)  are  fully  treated  of  in  the 
Books  of  Practice. 

Wh«t  a»>  j^g  the  replication  is  in  general  influenced  by  the  pleat  &Qd  most  frequentlj 
the  plea  denies  ti,  the  pleader  has  not  often  much  difliculty  in  deciding  what  replicatioa 
the  plain-  he  should  adopt*  If  the  plea  does  not  profess  to  answer  the  wkoU  action,  and 
tt^j,  leaves  a  part  unanswered,  the  plaintiff  should  sign  judgment  pro  ianio  (f )• 
And  if  a  plea  do  not  cover  the  whole  of  alleged  trespasses,  the  plaiotifi'  is 
entitled  on  proof  of  part  to  a  verdict  pro  tantOf  and  need  not  new  assign. 

When  the  plea  properly  concludes  to  tlu  country^  which  we  have  seen  can 
only  be  when  the  allegations  in  the  declaration  have  merely  been  traversed  or 
denied,  then  the  plaintiff  cannot  in  general  reply  otherwise  than  by  addiqg 
what  is  termed  the  similiter  (r) ;  but  when  the  plea  has  introduced  fuw  mooter 
and  has  therefore  concluded  with  a  verification^  and  the  plaintiff  does  not  deamr, 
the  replication  must  then  either,  firsts  insist  that  the  defendant  could  not  so 
plead  by  showing  matter  of  estoppel ;  or,  secondly^  may  traverse  or  deaif  the 
truth  of  the  matter  alleged  in  the  plea  either  in  whole  or  ia  part;  in  the  firat 
case  hy  a  general  replication  de  in/urta,  and  in  the  second  by  a  denial  of  a 
partf  according  to  the  facts  of  the  particular  case ;  or,  thirdiyt  the  replicatioa 
may  confess  and  avoid  the  plea;  in  which  case,  as  will  be  fully  explained  whei 
we  consider  the  qualities  of  replications  in  general,  the  truth  of  the  matter 
alleged  in  the  plea  must  be  admitted ;  or,  fourthly^  in  the  case  of  an  evasive 
plea,  may  new  assign  the  cause  of  action.  And  though  at  common  law  a 
replication  cannot  be  double,  or  contain  two  or  more  answers  to  the  same 
plea,  and  the  statute  4  Ann.  c.  16,  does  not  extend  to  replications,  (except  io 
the  instance  of  a  plea  in  bar  to  an  avowry  in  replevin,  which  is  in  the  nature 
of  a  replication,)  yet  the  plaintiff  in  many  cases  has  an  election  of  different 
replications  ;  thus,  if  infancy  be  pleaded  in  assumpsit,  the  plaintiff*  may  repljt 
either  that  the  defendant  was  of  age,  or  that  the  goods,  &c.  were  necessaries, 
[*611  ]  or  that  the  defendant  after  he  came  of  age  ratified  and  confirmed  *the  prooi* 
ise ;  or  he  may  reply  as  to  part  of  his  demand,  that  it  was  for  necessaries, 
and  to  other  part,  that  the  defendant  was  of  full  age  at  the  time  of  the  coo- 
tract,  and  to  the  residue,  that  he  confirmed  it  after  he  came  of  age.  So,  if 
an  executor  or  administrator  plead  several  judgments  outstanding  and  no  as- 
sets uUraf  the  plaintiff  may  reply  as  to  one  of  the  judgments,  nul  tiel  recorJk 
and  to  another,  that  it  was  obtained  or  kept  on  foot  by  fraud  («).    So,  if  a  set- 

(/)  1  Hen.  Bla.  108;  1  Saund.  S85,  n.  5  ;  (q)  Bush  v,  Parker,  1  Bing.  N.  C.  71 

8  Marsh.  144.  (r)  Com  Dig.  Pleader,  R.  1.    See  obMC 

[m)  Jinte,  599 ;  Tidd,  9th  ed.  682.  vations  on  the  simUiter,  Boole's  Suit  at  Lav, 

[fi)  Tidd,  9th  ed.  683,  683  ;  anU^  498.  103,  note  *.    If  a  defendant  at  the  end  ef 

(o)  Antti  S27,  928,  843  ;  Tidd,  9th  ed.  his  plea  concluding  to  the  eoanOy,  add  the, 

$78 ;  8  Saund.  73,  n.  1 ;  3  Chitty's  Gen.  Sec.  that  may  supply  the  want  of  a  AcimI 

Prac.  739.  similiter,  6  Car.  h,  P.  718. 

(p)  Tidd,  dth  edit.  681  to  683 ;  1  Saund.  (s)  1  Saund.  337  b,  note  8 ;  1  SaIk.Mi 

207,  noU  8  i  8  M.  &  Sel.  83, 444.  1  Lord  Raym.  263,  S. C. 
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oir  on  a  recognizaiice  or  jiidgtneot,  and  also  on  flimple  contract,  be .  pleaded,  eaviaAA 
the  plaintiflT  may  reply  as  to  the  firat,  ntii  Hel  record^  and  as  to  the  residue  of  '^'^^g^* 
the  plea,  nil  debet  (i).  And  if  a  tender  be  pleaded,  the  plaintiff  may  either 
deny  the  tender  or  its  sufficiency,  or  may  reply  a  demand  before  or  after  the 
lender,  or  that  a  writ  was  previously  issued  (u).  And  in  the  case  of  a  set-off* 
tiie  plaintiff  may  either  deny  the  existence  of  the  debt,  or  may  reply  the  statute 
of  limitations.  And  if  the  statute  of  limitations  be  pleaded,  the  plaintiff  may 
reply  either  that  the  defendant  did  undertake,  or  that  the  cause  of  action  did 
accrue,  within  six  years,  in  the  negative  of  the  words  of  the  plea,  or  that  the 
accounts  were  between  merchants,  or  that  the  writ  was  issued  within  six 
years.  In  short,  in  almost  every  form  of  action,  the  plaintiff  has  frequently  the 
choice  of  one  of  several  replications,  viz,  either,  let,  to  deny  the  allegations  in 
the  plea,  or  one  of  them  ;  2dly,  to  insist  that  the  defendant  was  estopped  or 
precluded  from  setting  up  the  defence  relied  upon  in  the  plea ;  or,  3dly,  ad- 
mitting the  allegation  in  the  plea,  the  plaintiff  may  reply  setting  up  new  mat- 
ter, as  where  the  defendant  in  trespass  qttare  clau9um  frtgit  pleads  liberwn 
lenemefiiimi,  or  that  the  close  was  his  freehold,  the  replication  may  state  a 
lease  from  the  defendant  to  the  plaintiff,  which  entitles  him  to  the  present  ac- 
tioD,  and  to  sue  the  defendant  for  the  trespass  pending  such  lease. 

lYhen  a  defendant  has  pleaded  a  fecial  plea  and  the  plaintiff  denies  the  As  to  rep- 
^nhole  of  the  iweral  grounds  of  defence  stated  in  such  plea,  then  it  is  obvious  ^^^ij''^ 
tiiat  the  most  general  and  comprehensive  replication,  putting  the  defendant  on  DeniaL  of 
ttie  proof  of  all  the  material  allegations  in  his  plea,  is  the  moat  advantageous  to  ^®  P'®"> 
the  plaintiff,  because  it  imposes  most  difficulty  on  the  defeudant.     In  trespass  lication  de 
to  persons  and  personal  property,  where  a  special  plea  of  justification  or  excuse  ^^^^^\ 
had  been  pleaded,  the  plaintiff  was  allowed  to  put  in  issue  the  xehoU  plea,  by  jt  n  ad- 
replying  generally  that  the  defendant  committed  the  said  alleged  trespasses  missible. 
of  his  own  wrong,  and  without  the  cause  (t.  e.  excuse)   alleged  in  the  plea. 
That  comprehensive  mode  of  replying  was  not  anciently  adopted  in  any  other 
^m  of  action ;  but  at  length  it  seems  to  have  been  considered  that  such  a 
replication  is  admissible  in  covenant  or  special  assumpsit^  in  answer  to  a  special 
plea  in  excuse  of  performance ;  for  instance,  a  replication  that  the  defendant 
committed  the  said  breach  or  breaches  of  covenant,  or  committed  or  suffered. 
die  said  breach  of  the  said  promises  of  his  own  wrong,  and  without  the  cause 
alleged  in  the  said  plea,  and  concluding  to  the  country  (a?),  although  according 
to  prior  decisions  so  general  a  replication  was  illegal  and  insufficient  {y).     The 
pleader  should  well  consider  when  a  common  replication  traversing  the  plea 
will  suffice,  or  when  it  must  state  new  facts,  either  by  special  replication  or 
new  assignment ;  for  if  the  latter  when  requisite  be  omitted  the  plaintiff  may 
(ail  in  toto  {z)»    Where  the  plaintiff,  instead  of  demurring  or  taking  advan- 

(0  1  East,  369.    But  the  plaintiff  should  Neish,  id.  359  ;    t  Bing.  N.  C.  359 ;    Crisp 

not  reply  nul  Hel  record  if  the  reeoig;nizance  v,  Qriffiths,  3  Dowl.  758,  754,  755 ;  1  Oale, 

be  not  of  record,  bat  merely  deny  the  set*  100;    Moore  v.  Boulcott,  3  Dow  I,   145}  1 

Ott,lKh  Aid.  153.  Bing.  N.  C.  3S3. 

(«)  1  Baund.  33.  (s)  Price  v.  Peck,  1  Bing.  N.  C.  386, 387. 

(sr)  Oriffin  V.  Yaiee  and  Isaac  v.  Flather,  But  as  to  when  a  new  assignment  is  not 

Westminster  Hall  Chronicle,  389,  383.  necessary,  see  NeTill  v.  Cooper.  9  Crom.  k, 

(y)  Noel  a.  Bieh,  Exchequer,  Trin.  T.  M.  329  ]  Reece  v.  Templar,  1  Harr.  H  Wol. 

183.5,  Legal  Observer,  135,  136;    Solly  v.  15,  16. 
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OF  REPUCATIONS    1I«   QKHERAU 


OBMKRAL  tage  of  matter  of  estoppel,  takes  issue  on  the  plte  of  pleas,  he  will  lose  the 

TIOMSt 


advantage  of  such  estoppel  (a). 


SubdiTi-         We  will  consider  the  points  relating  to  replicaliona  under  the  fellowiog 

sions  of        j:  '^i^^.  . 

relative  to 

UonsT*  r    ^'  '^^  Mveral  replications  which  usually  occur  in  practice. 

f    1st.  In  assumpsit. 
2dly.  In  debt, 
ddly.  In  covenant. 
4ihly.  In  detinue. 
<^  6thly.  In  actions  against  executors  and  heirs* 
6thly.  In  case. 
7thly.  In  trover. 
8thly.  Pleas  in  bar  in  replevin. 
^9thly.   In  trespass. 
II.  Their  forms  and  parts. 
.III.  Their  qualities  and  requisites  in  general. 


m  As- 

SONMIT, 


[  *612  J  *I.  OF  THE  SEVERAL  REPLICATIONS. 

In  auumpM  as  well  as  in  other  actions  the  replication  may,  if  the  plet 
properly  conclude  to  the  country,  add  the  similiter,  or  if  the  plea  conclude 
with  a  verification  may  deny  the  alleged  matter  of  defeneet  or  may  coafan 
and  avoid  it  by  replying  new  matter. 

In  assumpsit,  if  the  defendant  has  pleaded  Infancy  in  bar,  the  plaintiff  mty, 
if  the  plea  were  untrue,  reply,  denying  the  fact  (6),  or  if  true,  he  may  reply* 
that  the  goods  mentioned  in  some  of  the  counts  of  tile  declaration  to  have 
been  sold  to  the  defendant  were  necessaries,  which  feet  will  not  be  intended 
unless  alleged,  and  that  the  money  mentioned  in  the  count  for  money  paid  was 
paid  in  the  purchase  of  necessaries  for  the  defendant,  and  may  enter  a  noUe 
prouqui  as  to  the  counts  for  money  lent,  had  and  received,  and  upon  as  «a« 
count  stated  (c) ;  or  he  may  reply  to  the  whole  or  part,  diat  the  defeadaot 
ratified  and  confirmed  the  promise  after  he  came  of  age  (d) ;  and  a  ratifica- 
tion by  defendant  of  his  acceptance  of  a  bill  of  exchange  afler  he  came  of 
age,  and  before  the  bill  fell  due,  will  support  a  count  on  a  promise  to  pay  ac- 
cording to  the  tenor  and  effect  of  the  bill  (e)«  But  to  a  plea  in  bar  of  Covwtwrt 
at  the  time  the  promises  were  made,  the  plaintiff  can  only  deny  the  fact,  er 
reply  some  matter  which  shows  that  at  the  time  the  defendant  was  conipeteot 
to  contract,  as  that  her  husband  was  then  civilUer  moriuus  (1006) ;  end  the 
plaintiff  cannot  reply  that  she  had  a  separate  maintenance  secured  to  her  by 
deed  (/),  or  that  die  husband  was  an  alien  living  out  of  the  kingdom  {g)f  aod 

(a)  4  Nev.  &  Man.  876,  note  (e).  proper  form,  id. ;    I  M.  &  Sel.  7S4,  7S5 ;  » 

(6)  Fostf  Yol.  iii. ;  CI.  Assist.  76.  Id.  48 1. 

(c)  1  Salk.  223  ;  post,  vol.  iii. ;  Cro.  Juc.  (e)  Hunt  v.  Maseey,  5  Bar.  &  Adol.  9091. 
560 ;  1  T.  R.  40 ;  Com.  Dig.  Pleader,  8  W.  (/)  8  T.  R.  545. 
88.  (jg)  Streuon  «.  Busnaeh,  1  Biof.  N.C. 

(d)  Post,  voL  ill ;  IT.  R.  648.     See  the  139. 


(1005)  Gregory  o.  Paul,  15  Masa.  Rep.  31. 
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therefore  there  it  Beldem  any  answer  to  this  plea.  When  AUen  B^tmg  has  itf  is- 
been  pleaded,  the  platntiflT  may  either  deny  the  fact,  or  if  true  may  reply  a  li-  "^*'<'''>^' 
cense,  fcc.  to  reside  in  this  country  {h).  When  a  discharge  under  the  InsoU 
«MiU  «tfcl(t)i  or  Lord^  Act  (Jb)  is  pleaded,  the  replication  may  either  deny  the 
fact,  or  allege  that  the  discharge  was  obtained  by  fraud,  &c.  (/}•  If  Gaming^ 
Uswry^  or  any  other  lUegaHiy  in  the  consideration  or  contract  be  pleaded,  the 
frfaintiff  may  reply,*that  the  contract  was  made  upon  a  good  and  legal  consid- 
eration, and  not  upon  the  supposed  unlawful  consideration  mentioned  in  the 
plea  (m).  To  a  plea  of  tender^  the  replication  might  formerly  have  either  de- 
nied the  tender  generally  (n),  or  stated  that  a  writ  was  previously  issued  (o) ; 
or  a  writ  with  ^continuances  ( p) ;  but  if  the  plea  stated  that  the  tender  was  [  *613  ] 
made  before  the  commencement  of  the  suit,  instead  of  exhibiting  the  bill, 
then  there  appeared  po  necessity  to  reply  the  writ,  and  it  would  be  sufficient  ' 
to  produce  it  in  evidence  (q) ;  or  the  plaintiff  might  reply  a  prior  (r)  or  subse- 
quent {$)  demand ;  or  admitting  the  tender,  might  proceed  to  trial  on  the  plea 
€i  non  a$9ump9ii^  when  he  was  prepared  to  prove  that  more  was  due  than  the 
sum  tendered  (()•  But  as  since  the  uniformity  of  process  act  2  W.  4,  c.  39, 
treats  the  writ  as  the  commencement  of  the  action,  it  is  not  now  necessary  in 
any  case  to  reply  gpeeially  the  time  of  issuing  the  writ*  The  replication  to  a 
plea  of  Accord  and  Satitfaction  may  either  deny  the  delivery  of  the  chattel 
in  satisfaction,  or  protesting  against  that  fact,  may  deny  the  acceptance  (u),  or 
the  plaintiff  may  deny  boih  the  delivery  and  acceptance  in  satisfaction  (x). 
If  an  Award  were  pleaded,  the  plaintiff  might  either  deny  the  submission  or 
dM  award,  or  may  set  out  the  whole  award,  and  if  bad  in  point  of  law,  may 
demur  (if).  If  a  Former  Recovery  for  the  same  debt,  or  a  plea  of  set-off 
en  a  recognisance  of  record  be  pleaded,  the  replication  was  to  be  ntii  Hel  re^ 
cord  (z) ;  and  to  a  plea  of  judgment  recovered,  the  plaintiff  might  AV10 
Ajmgu  that  his  action  was  ibr  the  breach  of  different  promises  (a) (1006) ; 
and  if  the  defendant  pleaded  a  judgment  recovered  in  an  inferior  Court,  not 
atating  that  the  contract  arose  within  the  jurisdiction  of  that  Court,  the  plain- 
tiff may  reply  that  the  cause  of  action  arose  out  of  its  jurisdiction  (6).  To 
a  plea  of  Release,  he  might  reply  non  est  Jactum{c)^  or  that  it  was  obtained 
.  by  dimrets  or  fraud  {d  )(1007),  and  it  was  then  conside^td  to  be  unnecessary 

(h)  43  Gea  3,  c  155.  S.  C. ;  postj  voL  iii.  notes. 

(ft)  In  general,  mUt,  63.  (r)  Poit,  vol.  ill. 

Ik)  JinU,  65.  («)  Id.  ;  1  Campb.  IBS. 

CO  7  Geo.  4f  c  57,  a.  6I.  •     (I)  Post,  vol.  iii. 

(m)  Com.  Dig.  Pleader,  S  W. 93 ;  ST.  (u)  Id. ;  see  3  Wentw.  Index,  ti.  vii.  x. 

IL439:    iSaund.  103  b^  note  3;  |m«I,  vol.  (x\  1  Bing.  N.  C.  603;    1  Hodges,  39, 

iii. ;  3  Weniw.  104,  108,  and  id.  Index,  ▼.  S.  d. 

(»)  Pott,  Tol.  iii.  (y)  Post,  vol.  iii. ;    3  Wentw.  Index,  viit. 

(o)  Po$t^  Yol.  iii.  (z)  Po$t,  Tol.  iii. 

(p)  P^tf  vol.  iii.    When  it  need  not  be  (a)  Po$t,  voL  iii. 

statwl,  1  Wils.  167;    6B.&  Aid.  45S;  1  (6)  8Bing.S13. 

D.  k,  R.  27,  8.  C.  («)  Pm«,  vol.  iii. 

(9)  5  B.  &  Aid.  453 ;    i  D.  &  R.  27,  (iQ  "Tcf. ;  3  Wontw.  Index,  xii. 

(1006)  Vide  Snider  V.  Cray,  9  Johns.  Rep.  387,  where  it  was  held  that  the  plaintifT 
■right  avoid  the  sffeet  of  the  former  judgmsnt,  by  replying  that  he  was  prevented  by  the 
eoQrt  from  proceeding  for  one  of  the  causes  of  action  mentioned  in  his  declaration,  and 
which  was  the  subject  of  the  present  suiL 

(1007)  It  has  been  held  in  the  Supreme  Court  of  the  State  of  New  York,  that  to  a  plea 
of  a  release  or  payment,  the  plaintiff  may  reply  that,  previous  to  the  execution  of  the 
release  or  to  the  paymeut,  he  had  assigned  the  bond  to  A.  B.  of  which  the  plaintiflT  had 
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m  Ai-  and  injudicious  to  state  the  psrticolera  of  the  fiaud  (4) ;  or  to-s  plea  ef  ve* 
lease  by  a  third  person,  the  plaintiff  might  reply  ne  rtkna  fas(f).  Tea 
plea  of  SeUOff  on  simple  contractt  the  plaintiff  might  reply  nti  deM  (g\,  or 
the  statute  of  limitations  (4),  or  any  matter  which  a  defendant  in  sn  actioa 
might  plead  ;  but  if  the  set-off  be  on  a  specialty  or  judgment«  or  other  matter 
of  record,  such  replication  would  be  insufficient,  and  the  plaintiff  should  re- 
[  *614  ]  ply  non  est  faclunif  nul  liel  recordt  or  payment,  &c.  (t)»*and  the  statute  of 
limitations  could  not  be  relied  upon  under  the  general  replicatioo  of  nil  debti^ 
to  a  plea  of  set-off  (A:) ;  but  where  the  defendant  pleaded  a  set-off  on  are- 
cognizance  not  of  record,  and  on  a  simple  contract,  it  was  held  the  pUotiff 
should  merely  deny  the  set-off,  and  not  reply  nul  iUl  ruord  (I). 

Not  two  As  the  statute  4  £z,  6  Ann.  (m)  does  not  extend  to  rep/tcaitofi«,  and  tba 
tToni^  statutes  which  give  the  plea  of  set-off  do  not  specify  how  the  plaintiff  is  to  re- 
toMM  ply,  it  should  seem  that  the  plaintiff  cannot  reply  several  distinct  answers  tea 

defo!^.      plea  of  set-off.     When   the  Court  of  Conscience  Act  has  been  pleaded,  the 

plaintiff  may  deny  the  residence  of  the  defendant  with  the  jurisdiction,  or  dm/ 

allege  that  more  than  40«.  &c.  was  due  (n). 

Replica-         When  the  statute  of  limitations  had  been  pleaded,  either  that  the  defendant 

tii'ii  to  su-  ji|]  QQ^  undertake,  or  that  the  cause  of  action  did  not  accrue,  within  six  veais 
tuteoiliin-  w  ^ 

itaiions.      "  before  the  exhibiting  of  the  plaintiff's  bill,"  and  the  plaintiff  could  prove  a 

promise  or  acknowledgment  within  that  time,  the  replication  might  deny  the 
plea  generally t  and  conclude  to  the  country  (o)(1008) ;  but  if  the  time  of  is- 
suing the  first  writ  in  the  action  were  material,  it  must  have  been  replied  spe- 
cially, as  in  the  case  of  a  tender ;  and  if  continued  process  be  stat^  the  re- 

(e)  9  Co.  110.  (m)  4  Anne,  e.  16. 

(/)  S  BuUtr.  55 ;  S  Taunt  978  ;  but  see  (n)  Poet,  vol.  iii. ;  3  Wentw.  Index,  Xfiii 

1  Tyr.  &  Gran.  87.     Q,uar€  non  est  factum  (o)  Poet^  vol.  iii.     When  an  acknowlMlg- 

should  be  replied   if  the  plea  state  that  the  ment  is  of  no   avail,  see  S  Campb.  160. 

jp/oMtj^  released,  see  Steph.  2d  ed.  239, 237.  I'his  is  stated  by  Saunders  to  be  an  aoomt- 

(^)  Id,            ^^^  lous  case,  the  plaintiff  being  boaiid  to  do 

(i^)  Post,  vol.  iii.  more  than  fully  answer  the  plea,  but  see  a 

(t)  1  East,  369 ;  3  Wentw.  Index,  ziv.  similar  ease  in  1  Mod.  227.    See  also,  fost, 

(k)  I  Cromp.  &  JerT.  1.  yoI.  iii. 

(I)  ]  B.  &  Aid.  1 53. 

notice.  Andrews  t>.  Bucker,  1  Johns.  Cas.  41 1.  Littlefield  e.  Storey,  3  Johns.  Rep.  495. 
Raymond  «.  Squire,  1 1  Johns.  Rep.  47.  {  Dawson  «.  Coles,  16  Johns.  Rep.  51.  Pm- 
colt  r.  Hull,  17  John?.  Rep.  884.  }  It  is  laid  down  however  as  a  general  rule,  that  maUer 
of  defence  in  equity  cannot  be  pleaded.  And  the  English  courts  have  never  gone  further 
than  to  set  aside  the  plea  on  an  application  to  their  eauitable  jurisdiction.  Legb  9.  Lcflii 
1  Bos.  8l  Put.  447.  Alner  v.  George,  1  Camp.  393.  And  they  wilt  not  permit  a  bond  debt 
assigned  to  the  defendant  by  another  person,  to  whom  and  for  whose  use  it  was  originally 
given,  to  be  pleaded  by  way  of  set-off.  Wake  ».  Tinkler,  16  East's  Rep.  3e.  But  it  hu 
been  frequently  held  in  this  country,  that  a  debt  may  be  the  subject  of  a  set-off,  for  wbicb 
the  party  could  not  have  maintained  an  action  in  his  own  name.  Tuule  v.  Bebse,  8  Johns. 
Rep.  162.  Winchester  v,  Hackley,  2  Cranch,  342.  Adm'rs  of  Compty  v,  Alkcn,  8  Bay, 
483.  Caines  v.  Brisban,  13  Johns.  Rep.  9.  The  case  of  Winch  v.  Keely,  1  Term  Rsp. 
619,  fully  supports  our  practice  of  permitting  an  assignment  to  be  replied:  that  was  an 
action  of  assumpsit ;  the  defendant  pleaded  the  bankruptcy  of  the  plaintiff ;  the  plainlif 
replied  that  before  his  bankruptcy  he  assigned  the  debt  to  J.  S.,  and  averred  that  the  writ 
was  sued  out  in  the  name  of  the  plaintiff,  for  and  on  the  behalf  of  J.  S. :  this  repticstion 
was  held  good  on  demurrer.  The  Supreme  Court  of  the  Uniud  States,  in  a  late  case,  fol- 
ly confirmed  the  doctrine,  that  the  equiuble  rifhu  of  a  third  person,  not  party  to  the  leeord, 
might  be  replied  to  as  legal  bar.  Welch  e.  Mandeville,  I  Wbeaton,  233. 
(1008)  Bargamin  v.  Poitiaz,  4  Leigh's  Rep.  419. 
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turn  of  die  fiffBt  must  have  l>eeii  0I1OW11  ( p)  \  but  this  did  not  Beem  necesMiry  i«  ai- 
whtn  the  plea  stated  **  before  the  coromencement  of  the  suit,''  instead  of  *'  ex* 
hibking  the  bill,"  (9)  though  a  special  replication  was  in  general  advisable,  be- 
cause it  may  reduce  the  proof  to  be  adduced  by  (he  plaintiff  on  the  trial  (1009). 
The  replication  might  also  be  that  the  plaintiff  or  the  defendant  was  abroad 
when  the  cause  of  action  accrued,  and  that  (he  action  was  commenced  with- 
in six  years  afler  hi^  first  return  (r)(  1010)  ;  and  any  other  circumstance  which 
brought  the  case  within  either  of  the  exceptions  mentioned  in  the  statute 
should  have  been  replied  («)(1011).  As  the  uniformity  of  process  act  2  W. 
4,  c«  39,  now  declares  that  the  issuing  of  the  writ  of  summons,  capias  or  de- 
tainer shall  be  considered  in  all  cases  to  be  the  commencement  of  the  action, 
the  plea  of  the  statute  of  limitations  will  always  be  that  the  defendant  did  not 
promise  or  that  the  causes  of  action  did  not  accrue  within  six  years  next  6e- 
fore  the  commencement  of  this  suit ;  and  uo  special  replication  showing  the 
time  of  commencing  the  action  can  l>e  required. 

When  the  alleged  matter  of  defence  is  to  be  denied,  it  has  been  usual  in 
the  replication  to  traverse  the  most  material  party  but  there  are  cases  where  aU 
the  grounds  of  defence  may  conjunctively  be  traversed  without  rendering  the 
replication  bad  for  multifariousness  ;  thus  to  a  plea  of  delivery  of  a  pipe  of 
wine  in  satisfaction,  the  replication  may  traverse  as  well  the  delivery  as  the  ac- 
ceptance (/),  and  although  it  has  been  doubted  whether  a  replication  de  injuria 
in  assumpsit  is  not  too  comprehensive  («),  the  most  recent  decisions  seem  to 
establish  that  it  may  in  some  cases  be  sufficient  {x).     If  the  plea  in  effect  de- 

(p)  Po3t,  tol  ill  (I)  1  Bing.  N.  C.  509;    i  Hodges,  39, 

(9)  5  B.  &  Aid.  45S  ;  1  D.  &  R.  27,  S.  C.  S.  C. 

je  p0st,  wqI  iii.  note.  (u)  2  Bing.  N.  C.  359 ;  3  Dowl.  754, 755 ; 

(r)  Po$i,  vol.  iii. ;  4  Bar.  k  Ores.  6S5.  1  Gale,  106,  227,  where  tee  form  ol  repti* 

(«)  See  the  instances,  post,  toI.  iii. ;   3  cation  de  injuria,  in  assumpsit. 

Wealw.  Indezi  iz.  &c    See  as  to  replying  (x)  Griffin  o.  Yates,  and  Isaac  «.  Flather, 

fraud,  2  B.  &  C.  149.  Wesimin&ter  Uall  Chronicle,  382,  383,  and 

see  I  Crom.  &  M.  500. 

(1009)  See  Salterlee  v.  Sterling,  8  Cow.  Rep.  232.  Livingston  «.  Ostrander,  9  Wend. 
Reo.  31)0. 

(1010)  Plummer  V.  Woodbume,  7  Dowt.  &  Ryl.  25.  In  an  action  for  a  breach  of  a  con- 
tract in  making  a  turnpike  road,  the  defendants  pleaded  the  statute  of  limitations ;  the 
plaintiffs  replied  fraud  and  deceit  in  the  execution  of  the  work,  and  that  the  action  was 
eommenced  within  six  years  after  the  discovery  of  the  fraud  :  the  court  held  that  fraud 
might  be  replied  to  a  plea  of  the  statute,  which  did  not  become  a  bar  until  six  years  after 
the  fraud  was  discovered,  and  accordinglv  that  the  replication  was  good.  First  Massa- 
clfbsetts  Turnpike  Corporation  t>.  Field  and  others,  3  Mass., Rep.  201. 

in  suite  no^  affected  by  the  Revised  Statutes  in  respect  to  the  limitation  of  actions  and 
the  bringing  of  new  suits  by  executors,  &c.  ho  may  bring  a  new  suit  at  any  time  before 
the  expiration  of  the  limitation  by  statute  ;  but  a  replication  showing  the  commencement 
of  a  new  action  after  two  years,  subsequent  to  the  abatement  of  the  Irst,  b  bad.  HuuU 
ington  V.  Brinckerhoff,  10  Wend.  Rep.  284. 

The  cases  whether  open  accounts  are  or  are  not  barred  (though  they  be  between  mer- 
chant and  merchant,)  where  the  last  item  is  above  five  years  standing,  Chancellor  Kent 
is  in  favor  of  the  bar  in  such  cases.  Carter  v.  Murray,  5  J.  C.  R.  522  and  a  like  opinion 
is  intimated  in  6  Ves.  580.  15  ib.  198.  18  ib.  286.  Yet  in  Foster  v.  Uodgson,  19  ib.  179, 
185  the  whole  matter  seems  to  be  again  unsettled  in  England.  But  in  MandevUle  «.  Will- 
son,  5  Cranch,  15,  the  supreme  court  was  clearly  of  opinion,  that  it  is  nol  necessary  that 
any  of  the  items,  in  the  case  of  merchants'  accounts,  should  come  within  the  five  years. 
And  this  also  the  court  of  appeals  in  Virginia  considered  the  reasonable  doctrine.  WaU 
son  s.  Lyle,  4  Leigh*s  Rep.  236. 

(toil)  In  an  action  by  joint  plaintiffs,  a  replication  to  a  plea  of  the  statute  of  limita- 
tions, must  avoid  the  effect  of  the  bar  as  to  all  the  plaintiffs ;  for  it  seems  to  be  a  settled 
rale  that  all  most  be  competent  to  sue,  otherwise  the  action  cannot  be  supported.  Mars- 
teller  and  others  v.  M'Clean,  7  Cranch,  156. 
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IK  A%m  oied  or  showed  that  no  valid  contract  or  proimao  was  evar  made,  or  daimed 
•OMruT.  |.^^  ^^  defendant  an  intereBt  in  the  goods  stated  in  the  declaration,  then  a  rep* 
lication  de  injuria  or  that  dtfendant  broke  hia promise  of  hia  own  vmmgf  with- 
out the  cause  stated  in  the  plea,  would  he  insufficient,  because,  in  the  first 
case,  the  plea  in  effect  was  that  the  defendant  never  undertook^  and  therefore 
it  is  illogical  to  reply  that  he  broke  his  promise  {y) ;  but  if  the  plea  merely 
stated  in  effect  an  excuse  for  the  breach,  then  such  a  general  replication  would 
be  admissible  (z).  The  Court  of  Common  Pleas  and  Exchequer  haye  re- 
cently so  decided  in  two  cases,  on  the  general  principles  of  pleadings  and  not 
on  consideration  of  the  convenience  of  permitting  such  a  replication  [z) ;  but 
the  applicability  of  that  general  replication  will  presently  be  fully  considered. 


[  *616  ]       *Iq  actions  of  debt  on  simple  contract,  the  replications  have  always  beeo 
IN  DEiT.  and  are  to  be  substantially  the  same  as  in  the  action  of  assumpsit.    If  to  debt 
On  Simple  on  a  specialty^  fraud  or  duress  be  pleaded,  the  plaintiff  may  reply  that  it  was 
and^^     duly  or  fairly  obtained  (a),  or  he  denies  the  plea  of  infancy  (6),  or  to  a  plea  of 
spcciaUies.  usury,  gaming,  &c.  traverses  the  illegality  of  the  contract  (c)*    Replicdiooa 
to  a  plea  of  tender  resemble  those  in  assumpsit  {d) ;  and   to  a  plea  of  set-oiT 
to  debt  on  bond,  the  replication  may  either  deny  the  subject-matter  of  the  de« 
fondant's  set-off  or  allege  that  more  was  due  on  the  bond  than  the  sum  men- 
tioned in  the  plea  (e).     The  only  replication  to  a  plea  of  sohit  ad  or  posl  diem 
is  a  denial  of  the  payment  (/)(1012) ;  and  if  to  debt  on  an  annuity  bond  or 
deed,  it  be  pleaded  that  no  memorial  was  enrolled  containing  the  names  of  the 
witnesses,  &c.  the  replication  sets  out  the  memorial  eer6a/im,  and  states  tbat 
it  was  duly  enrolled  (g-).     If  to  debt  on  a  bail  bond  by  the  assignee  of  the 
sheriff,  the  defendant  has  pleaded  ease  and  favor,  the  plaintiff  should  reply, 
stating  that  it  was  duly  executed,   and  deny  the  ease  and  favor  (h);  or  if  the 
action  be  in  the  name  of  the  sheriff,  and  the  bond  is  not  set  forth  in  the  plea, 
the  plaintiff  should  pray  that  the  bond  may  be  enrolled,  and  then  set  it  out, 
and  state  that  he  was  sheriff,  &c«  and  the  arrest  of  the  defendant,  and  that 
the  bond  was  made  to  the  plaintiff  as  sheriff,  and  traverse  the  ease  and 
favor  (t) ;  and  to  a  plea  of  release,  it  is  sufficient  to  deny  it  in  the  replica* 
tion  (k). 
Replica-         At  common  law,  and  independently  of  the  statute  8  &  9  Wm.  3,  c.  11,^ 

UoDsin  ac-  g  (1013),  it  is  frequently  necessary  in  a  bond  for  performance  <ff  covenants, 
lions  on 

''^•*^'  (y)  Solly  V,  Neish,  1  Gale,  2«7.  (/)  Post,  vol.  iii.    See  5  Moore,  198;  I 

(z)  Griffin  v.  Yates,  and  Isaac  v.  Flather,  Chit.  Rep.  697,  8.  C. 
Hil.  T.  1836,  I  Westminster  Chronicle,  388,        (g)  Pott,  vol.  iii. 
383.  (A)  Posl,  vol.  iii.;    ISaund.  159;  Com" 

(a)  Com.  Dig.  Pleader,  9  W.  19,  SO.  Dig.  Pleader,  S  W.  %S. 

(h)  Pott,  ToL  iii.  (t)  1  Lutw.  680,  685;   9  Saund.  60s, 

(e>  Id.  cote  3. 

(<t)  Id.  {k)  9  Burr.  944. 

(e)  3  T.  R.  66  ;  post,  toI.  iii. 

(1019)  A  general  replication  to  the  plea  of  '*  payment,"  does  not  of  itself  eoostitota  at 
issue.    Nadenbouch  v.  M'Rea,  Gilm.  Rep.  988. 

(1013)  This  statute  has  not  been  adopted  in  Maasachusetts,  Sevoy  v.  Blscklin  sin 
others,  9  Maj».  Rep.  548.  {  It  is  in  force  in  PennsyWania,  3  Binn.  685.  RoberU'  I>i& 
139.  { 
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where  the  defendant  has  pleaded  perfonnance,  and  the  plaintiff  has  not  aa-  »  i»nv 
signed  the  breach  in  his  declaration  (/),  to  deny  the  effect  of  the  plea*  and  QiiTmI 
show  a  particular  breach.  The  rule  is,  that  in  all  cases,  (except  in  the  casa  cialiiot» 
of  an  award,  which  stands  upon  a  particular  ground),  when  the  defendant 
pleads  matter  of  excuse,  which  admits  a  non-performance,  it  is  sufficient  if 
the  plaintiff  deny  the  plea,  and  he  need  not  assign  a  breach  in  his  replication, 
but  ^it  is  otherwise  where  the  defendant  has  pleaded  performance,  or  in  other  [  *616  ] 
words,  where  the  plea  does  not  put  in  issue  any  particular  fact  or  breach  (m)  i 
and  in  the  latter  case,  to  a  plea  of  general  performance  of  the  condition  of  the 
bond,  the  replication  must  state  the  breach  with  particularity,  and  should  con* 
clade  widi  a  verification,  in  order  that  the  defendant  may  have  an  opportunity 
of  answering  it  (n).  And  in  the  case  of  bonds  afiected  by  the  8  &  9  Wnu  8, 
c  11,  s*  8,  the  plaintiff  should  state  in  his  replication,  (or  suggest,  in  case  of 
nam  eMi factum^  Slc*  pleaded,)  all  the  breaches  of  the  bond,  &c.  on  which  he 
means  to  rely  (o)  (1014).  It  must  necessarily  depend  on  the  nature  of  the 
case  and  the  plea,  as  to  what  will  amount  to  a  plea  of  general  performance,  or 
one  which  in  effect  puts  in  issue  a  particular  fact.  In  debt  on  a  bond,  condi« 
tioned  for  the  performance  of  an  award,  if  the  defendant  has  pleaded  no 
award,  the  replication  must  state  the  whole  of  the  award  vwbaiiw^  and  also 
assign  a  breach  ( p).  If  to  debt  on  a  bastardy  or  indemnity  bond,  the  defends 
ant  plead  non  damniJicatUB^  the  plaintiff  must  reply  specially,  setting  forth  how 
he  was  damnified  (g).  Upon  a  bond  conditioned  that  a  collector  of  poor-rates 
shall  render  an  account  of  monies  received,  after  general  performance  plead- 
ed,  it  is  necessary  to  reply  that  he  received  monies  to  be  accounted  for(r)# 
Bot  where  to  debt  on  bond  the  defendant  cmved  oyer,  and  afler  reciting  a 
mortgage  deed,  which  showed  the  condition  to  be  for  payment  of  a  sum  of 
money  on  a  day  specified,  according  to  the  tenor  of  a  proviso  contained  in  the 
indenture,  and  for  the  performance  of  the  covenants  therein  pleaded,  that  there 
were  no  negative  or  disjunctive  covenants  in  the  indenture,  and  that  he  paid  the 
money  mentioned  in  the  condition  on  the  day  therein  specified  according  to 
the  effect  thereof,  and  performed  all  the  covenants  and  provisoes  in  the  inden- 
ture on  his  part  to  be  performed ;  and  the  plaintiff  in  his  replication  took  issue 
generally  on  the  non-payment  of  the  money,  and  concluded  to  the  country ; 
on  special  demurrer,  assigning  for  causes  that  *it  should  have  concluded  with  [  *617  ] 
a  verification,  and  that  no  breach  of  the  condition  was  assigned  according  to 
the  8  &  9  Wm.  3,  c.  11,  s.  8,  it  was  held  that  such  replication  was  good,  aa 
the  only  point  in  issue  was  the  payment  of  the  money,  and  as  the  plaintiff  had 

{IS  It  is  now  considered  best  not  to  assiga    Saund.  103,  n.  I  ;  n.  4,  317.    See  the  mode, 
the  oreach  in  tbe  declamlion,  see  post.  1  Price,  109  ;  6  Taunt.  45,  47. 


im)  WUIca,  1«,  13.  (q)  Post,  vol.  iii. 


\ 


[%)  2   Burr.   774;    I   Saui  d.    101,    J02;  (r)  6  Taunt-  46;    I  Marsh.  441,  S.  C. ; 

Com.  Dig.  Pleader,  F.  14,  15 ;  post,  vol.  iiL  temble,  over-ruling  1   Piice,   109;  and  see 

(o)  See  1  Saund,  58,  n.  I ;  S  Saund.  187  a,  Dou^l.  214.      Sums  received  need  not  be 

n.  2 ;    2  New  Rep.  362  ;    2  Moore,  220 ;  5  specially  mentioned,  &c.    As  to  replication, 

M.  It  Sel.  60.  rejoinder,  surrejoinder,  &c.  see  7  B.  &  C. 

(  p)  Willes,  12  ;    2  Saund.  62  b,  n.  5  ;  1  809. 

(1014)  In  an  action  on  a  bond  requiring  the  assignment  of  breaches  of  the  condition,  the 
plaintiff,  since  the  Revised  Statutes,  is  bound  to  assign  his  breaches  in  the  declaration,  and 
can  ne  longer,  aa  was  the  former  practice,  assign  ihem  in  the  replication  or  upon  the  record. 
Reed  o.  Drake,  7  Wend.  Rep.  345. 
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iM  »i»r,    thereiii  denied  the  whole  substance  of  the  defendant's  plea  (<).    And  a  pUa 

Onme^      (^  ^  declaration  on  a  bond  conditioned  amongst  other  things  for  the  payment 

ciateitfc      of  iTSOOO)  that  all  the  sums  of  money  which  became  doe  on  die  bond  wen 

paid«  maj  be  replied  to  generally  by  a  general  denial  of  the  words  of  the  plea* 

Without  assigning  any  breach  (<).     The  mode  of  framing  the  re{^ication  wiQ 

be  hereafter  considered  («)• 

Before  the  passing  (x)  of  the  8  &  9  Wm.  3,  c.  11,  s.  8,  the  plaintiff,  in  an 

action  on  a  bond,  with  a  condition  for  the  performance  of  any  thing,  could  oofy 

have  assigned  one  breach,  and  under  diat  assignment  was  entitled  to  the  full 

penalty  of  the  bond  ;  but  now  by  the  above  statute,  it  is  enacted,  ^*  thst  in  an 

action  upon  a  bond,  or  any  penal  sum  for  non^performance  of  any  covenanti 

or  agreements  in  any  indenture,  deed,  or  writing  contained,  the  plaintiff  sMf 

flsatgn  at  tMuiy  br€acke$  of  the   covenants  and  agreements  as  he  shall  think 

fit ;  and   the  jury,   upon  the   trial  of  such  action  or  actions,  shall  and  maj 

assess  not  only  such  damages  and  costs  of  suit  as   have  heretofore  been 

usually  done  in  such  cases,  but  also  damage$  for  such  of  (he  said  breachet  as 

to  be  assigned  as  the  plaintiff  upon  the  trial  of  the  issues   shall  prove  to  have 

been  broken,  and  that  the  like  judgment  shall  be  entered  on  such  verdict  u 

heretofore  hath  been  usually  done  in  such  Kke  actions."     Where  the  defendk 

ant  does  not  plead,  the  statute   provides,  '*  that  if  judgment  shall  be  given 

for  the  plaintiff  on   demurrer^  or  by  cattfeuian  or  nU  dicily  the  plaintiff  smy 

9uggt»t  upon  the  roll  as  many  breaches  as  he  shall  think  fit ;"  and  upon  suck 

suggestion,  a  writ  of  inquiry  is  to  be  executed  before  the  judge  at  the  assinee, 

or  at  ntn  prtu«,   according  to  the  eefiu^,   to  ascertain   the    truHi  of  iki 

hrtachtB^  and  to  assess  the  plaintiff 's  damage  (y).     This  statute  \b  compuboiy 

[  *618  ]   on  the  plaintiff  to  proceed  ^in  the  method  it  prescribes  (z)  ;  and  under  the  aet 

the  breaches  must  be  assigned  as  at  common  law,  not  merely  in  the  worda  of 

Whether     |fae  condition,  but  specially  stating  the  facts  (a).     At  one  time  it  was  con* 

breach  of    'i^^^r^  advisable  to  state  the  breaches  in  the  declaration,  because  it  was  sup- 

condition    posed  that  if  the  defendant  should  plead  noa  e^f  factum  or  kny  other  plea 

UnuUm^or  ^^  ^^^^  ^®  plaintiff  might  at  common  law  have  taken  issue  in  bis  replication, 

not  until     without  assigning  a  breach,  it  would  be  incorrect  to  assign  a  breach  in  a  ro- 

1^0.*^*      plication  to  such  a  plea :  but  the  better  opinion  now  is,  that  the  hreMhee  shoM 

not  6e  Haied  in  the  declaration^  but  reserved  for  the  replication,  because  the 

defendant  in  rejoining  can  only  present  one  answer  to  each  breach,  whereas  in 

pleading  to  the  declaration  he  may  answer  each  breach  by  any  number  of 

pleas ;  and  if  the  defendant  plead  any  plea  on  which  the   plaiStiff  might  at 

common  law  have  taken  an  issue  in  his  replication,  without  assigning  a  breach 

of  the  condition  of  the  bond,  the  plaintiff  may  still  take  issue,  and  enter  a 

distinct  and  separate  suggestion  in  the  nature  of  an  assignment  of  breaches 

(a)  5  Moore,  198.  iadgment   shall    be  a  security  for  fuhsrt 

(t)  8  Chit.  Rep.  697.  oreacbes  on  a  further  suggestion  being  eo- 

(u)  See  post,  toI.  iii. ;    13  East,  I ;   1  T.  tered,  &c. 

R.  743;  1  Lutw.  4SI  ;    9  Saund.  41U ;  S  (z)   i  Saund.  58;   2   Id.   107  a,  n,  9;  S 

Burr.  778  ;  1  B.  &  P.  140 ;  8  T.  R.  459.  Wils.  377  ;    Sayer  on  Damages,  67,  S.  C. ; 

(«)  See  the  reason  explained,  sate,  860,  Cowp.  357 ;  Tidd's  Prac  9th  edit.  684 ;  1) 

861.  East,  3,  (a).    The  statuu  does  not  bind  ike 

(y)  There  are  also  provisbns  that  the  crown,  1  Y.  &  J.  171. 

proeeedinss  sliali  be  stayed  on  payment  of  (a)  1  Marsh.  95 ;  5  TaunU  358^  6*  C 
the  sum  really  due,  with  costs,  and  that  the 


tpa 
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dM  atetutet  though  he  cannot  h^crpwaU  soeh  issne  and  such  fnggestion  >"  vwmt, 
iaone  an4  thoaame  rapUeatkm  (6).     If  the  defendant  plead  any  plea  which  onwe- 
lakea  it  neoeaaafy  for  the  plaintiff  at  common  law  to  aaaign  a  breach  in  the  oaIuml 
replication,  as  for  instance,  general  performance,  the  plaintiff  roust  stili  assign 
tibe  breach  in  the  reflation,  with  this  difierence,  that  he  may  now  assign 
sereral  breaches  under  the  statute,  whereas  at  common  law  he  could  only  aa- 
aign OBe^    If  only  one  breach  be  assigned  in  the  replication,  it  is  not  neces* 
sary  to  state  that  it  is  assigned  '*  according  to  the  form  of  the  statute,''  and  it  is 
doubtful  whether  that  allegation  be  necessary  in  any  case  (e).     If  issue  joined 
oil  mm  €9t  factum  and  plea  of  fraud,  and  there  be  no  suggestion  of  breaches, 
die  judge  will  try  the  issues,  but  refuse  immediate  execution,  and  leave  the 
plaintiff  to  suggest  breaches,  &c.  (d)    The  breach  of  the  condition  of  a  bond, 
o&arwiso  well  assigned,  is  not  vitiated  by  the  superaddition  of  immaterial 
breaches  (e). 

Where  there  is  no  pUa  to  the  declaration,  and  consequently  no  U9ue  to  be 
tried,  judgment,  either  upon  demurrer  or  by  default,  is  to  be  signed  for  the 
penalty,  as  at  common  law,  and  the  plaintiff  suggests  breaches  on  the  roU,  *of  [  *619  ] 
wliieh  a  copy  should  be  given  to  the  defendant,  with  notice  of  inquiry  for  the 
flittingB  or  aasizes,  and  a  writ  of  inquiry  is  executed,  and  upon  that  there  is  an 
award  of  execution  (/)• 

This  statute  does  not  extend  to  a  bond  conditioned  for  the  payment  of  a 
sum  certain  at  a  day  certain,  or  to  apo«<  obit  bond  (g) ;  nor  a  common  money 
bond  (h) ;  nor  a  warrant  of  attorney  payable  by  inatalments  (t),  though  a 
bond  be  also  given  {k)  ;  nor  to  a  bail  bond  (/),  nor  a  petitioning  creditor's 
bond  (»),  nor  a  replevin  bond  (n)*  But  hondefor  the  paymeiU  of  money  by  «it- 
MJmlmenit  (o),  or  of  annuities,  or  for  the  performance  of  an  award,  are  within 
the  statute  (p)-  And  although  a  bond  be  on  the  face  of  it  a  common  money 
bond,  yet  if  there  be  a  concurrent  instrument  showing  that  it  is  in  substance  a 
bond  intended  to  secure  the  performance  of  covenants,  &c.  within  the  meaning 
of  the  statute,  it  is  necessary  to  suggest  or  assign  breaches  Tn  pursuance  of  the 
ndt  although  the  bond  does  not  refer  to  the  instrument  which    explains 

The  8ft  4  W.  4,  c.  42,  s.  5,  gives  a  special  replication  of  a  written  ac- 
knowiedgement  or  part  payment  to  a  pUa  of  the  etoHUe  of  Umitatione  to  debt 
on  an  indeniure^  specialty,  or  recognizance,  under  the  third  section. 

To  a  plea  of  mU  tiel  record  in  debt  on  a  record,  the  replication  must  state  On  ra- 
dial dMre  is  such  record,  and  conclude  prout  paiet  per  recordum^  wiA  a  ^   "* 

{h)  See  %  Saund.  187  a,  &c.  and.  note  (e)  (g)  9  B.  &  C.  82,  89  ;    3  D.  &  R.  278, 

by  tlie  editorf  of  the  5ih  edit. ;  5  M.  &  Sel.  S.  C. ;  9  Campb.  985  ;  9  Moore,  990. 

nO;  i  Monre,  198 ;  1  Manb.  95 ;  5  TaunU  (h)  4  Ann.  c.  16,  s.  13  ;  1  Saund.  68,  5th 

JM;  8T.R.95fi;  9  Chit.  Rep.  978 ;  9  N.  edit. 

B.  889 :  9  Moore,  990 ;    Tidd,  9lh  ed.  686.  (0  3  Taunt.  74  ;    5  14.  964 ;    16  East, 

fise,  bowoTtr,  3  C.  Ac  P.  608,  why  betur  in  164  ;  6  Bing.  3S5 ;  5  B.  &  C.  650. 

dedantioo.  (k)  9  Taunt.  195. 

(c)  13  East,  1  i   9  Saund.  187  a,  ke.  5th  {C)%B.k,  P.  446. 

«dil.  («»)  3  Eait,  99;  7  T.  R.  300. 

(4)  IVAranda  a.  Houston,  6  Car.  k,  P.  (n)  3  M.  <l  Sel.  155. 

a  It,  iI4i  (o)  D'Aranda  a.  Houston,  6  Car.  It  P. 

(<)  84oth«n  e.  OoodfaUow,  I  Not.  k  Man.  511,8.  P. 

lOi.  (p)  See  8  T.  R.  196 ;   6  Bast,  510,  613 ; 

(/)  Tidd,  9tb  edit  585 ;    see  forma,  kc    9  Saund.  187,  n.  e ;   Tidd,  9th  ed.  584 ;  3 
pe9i,  ToL  iii.  M.  It  Sel.  156.  ^  ^       ^  ^  ^ 

(q)  5  B.  a  C.  660  J  8  D.  k  R.  494,  S.  C. 
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Ill  »B»T.  prsjer  that  it  maj  be  inspected,  he.  (r)  (1015).  If  to  debtoomfeeogniaHKe 
Ort  reo.  ^f  ^i^«  ^^  defendant  has  pleaded  no  ea.  to.  agatoat  Ae  praieipa],  the  TepKea* 
ord%  ftc*  tion  must  state  the  co.  m.  and  conclude  with  a  Terification  (t ) ;  and  wbera  tht 
defendant  has  pleaded  the  death  of  the  principal,  before  the  return  of  a  es.  js«« 
the  writ  sind  return  must  be  replied,  and  it  must  be  avened  that  the  priacipil 
was  then  liring  (0*  If  to  debt  on  a  iiaiuH  the  defendant  plead  a  prior  aetiaa 
depending,  or  a  compromise  by  rule  of  Court,  &Cm  the  plaintiff  may  tiavtne 
the  fact,  or  reply  pm*  fraud$m  (u). 


[*620]        *In  coTEHAHT,  as  the  declaration  states  the  breach,  and  the  plea  nsvtily 
iM  oo¥B-   denies  it,  and  concludes  to  the  country,  a  special  replication  does  not  so  oflea 
occur  as  in  assumpsit  and  some  other  actions  (x)(l016). 


m  ACTH»8  Id  actions,  whether  of  assumpsit,  debt,  or  covenant,  against  an  biicutsb 
AOAiMtT  or  ADMINISTRATOR,  Bs  such,  to  the  plea  of  ne  unqu€$  executor,  or  administiater, 
TOBi,  fte.  ^®  plaintiff  may  re-assert  the  fact  {y).  To  the  plea  of  pUne  admmutnmH,  if 
Untrue,  the  plaintiff  should  reply,  that  at  the  time  of  the  exhibiting  the  bill,  or 
the  commencemenf  of  the  suit,  the  defendant  had  assets  (s)  $  or  if  asfftt 
have  come  to  hb  hands  since  the  commencement  oi  the  suit,  and  before  tbs 
plea  (a),  or  if  at  the  time  the  defendarU  drat  bad  notke  of  the  action  he  bitf 
assets,  but  unduly  administered  them  afterwards,  these  (kcts  may  be  rtplM 
specially  (6).  So,  if  the  plea  be  pUne  adminittt  avitf  except  a  sum  not  tofll- 
cient  to  satisfy  bonds  or  judgments  outstanding,  the  plaintiff  may  reply  thtt 
the  defendant  had  assets  ii//ra(c) ;  or  that  the  judgments  mentioned  in  die  plea 
were  obtained  by  fraud  and  covin  {<i),  or  suffered  fraudulently  fbr  more  ibso 
was  due(e),  or  that  the  bond  pleaded  as  an  outstanding  debt  is  satisiled,  tod 
hept  on  foot  by  fraud  (/)•  If  the  plaintiff  cannot  deny  the  plea  of  pUnt  sit 
ministrcmil  he  should  pray  judgment  of  assets  ^tiando  acciderint^  either  gener* 
aUy  or  specially  $  as,  ^'  which,  after  satisfying  monies  due  on  the  outstanding 
judgments,  bonds,  &c.  mentioned  in  the  defendant^  plea«  shafi  come  to  the 
defendant's  hands  as  executor,  &c.  to  be  administered  ;**  (/?)  or  Uphni  adm»' 
tBtravit  prater  a  sum  acknowledged  to  be  in  hand  has  been  pleaded,  the 
plaintiff  should  pray  and  take  judgment  pro  tatUo^  and  of  assets  ^paoads  oivi- 
dertnl  as  to  the  residue  in  case  the  plea  be  true.  If  the  defendant  has  plead- 
ed the  general  issue,  or  any  other  plea  denying  the  debt  or  cause  of  scttss, 

(r)  Com.  Dig.  Pleader,  8  W.   13;   post,  (n)  ST.  R.  10;  S  Wentw.SSI. 

VOL  ui.  (ft)  Pott,  ToL  iii. 

{$)  ST.  R.  576;  post,  toI   iii.  h)  ItL 

hy  Poitf  Tol.  iii. ;  see  Peiendorff  on  Bail.  \d)  Po$t,  toI.  iii. ;  otilc,  €11. 

(it)  Post,  Tol  iii.  («>  5  T.  R.  89;  post,  vol.  iii 

(«)  See  ihe  forms,  post,  loU  itL  ;  5  Wentw.  (/)  Pott,  vol.  iii  j  Com.  Dig.  Pleader  • 

Index,  cii.  to  czUt.  D.  9. 

(f )  Pott,  ToU  iiL  (g)  Com.  Dig.  Pleader,  8  D.  9 ;  jw^  ^ 

(«)  Id.  in. 


■•■*•. 


(1015)  {  Share  9,  Becker,  8  Serg.  flc  Rawle,  239.  } 
(lOIS)  Morrif  V.  Wadiworth,  1 1  Wend.  Rep.  100. 


or  TBM    SBVSftAL    RSPUCiXIDIfft.  *02l 

wUk  di4  *pl»>  t>f  frfiw  tidmimdrmii^  tha  piMiitiff  must  proceed  to.triel  to  e»-  m  ACTinrt 
taUieh  hie  debt»  and  on  the  prayer  of  judgment  of  aesef  8«  qtuindo^  &€•  upon   Wbc  " 
the  plee  of  pUn^  admmUtraviU  there  is  a  stay  of  judgment  till  the  determina-  toes,  &c 
taon  of  the  iiiaue*     But  where  the  debt  has  not  been  denied,  and  the  defend- 
ant has  merely  pleaded  plm4  tuhniniBiraicit  generally  or  specially,  and  the 
plaintiff  prays  judgment  of  assets  quando  aceidtrini  thereon,  there  should  be 
an  entry  of  diat  judgment  immedialely,  and  an  award  of  an  inquiry  to  ascer- 
tain the  amount  of  the  plaintiff's  demand,  unless  the  defendant  has  by  cogv 
nami  confessed  the  same  in  order  to  save  the  expense  of  an  inquiry  {h) ;  or 
ilnleaa  in  reference  to  the  form  of  action  the  judgment  is  final  in  the  first  in- 
ataoce,  as  in  debt,  &c.     On  a  plea  of  pUne  adminislraioii  prttier^  the  plaintiff 
im  entitled  to  judgment  of  assets  infaturo  quando  for  conit  as  well  as  for  the 
liebt  (i),  and  the  plaintiff  should  not  take  issue  on  the  plea,  for  if  he  do,  and 
the  plea  be  found  for  the  defendant,  the  latter  will  be  entitled   to  all  the 
coeU  (&)• 

la  debt  against  an  bbul  on  the  bond  of  his  ancestor,  to  a  plea  of  parol  d^ 
naorrer,  the  plaintiff  may  deny  or  confess  the  plea  (/) ;  and  to  a  plea  of  run 
per  due^ni  the  plaintiff  may  reply  either  that  the  defendant  had  such  assets  at 
dM  tame  of  the  commencement  of  the  suit  (m),  or  that  be  had  them  between 
that  time  and  the  death  of  his  ancestor  (n)(10I7),  or  if  rien  prmttr  a  reveroion 
be  pleaded  the  plaintiff  may  take  judgment,  &c.  etnn  accidmint  (o). 


In  an  action  09  the  case  for  a  libel  or  verbal  slander,  the  general  repli-  m  omb. 
cation  de  injurid  sti4  propria  absque  tali  causa^  (the  nature  of  which  will  be 
liereafler  fuUy  considered),  is  sufficient  to  a  plea  of  justification  when  un- 
true (p)(10l8) ;  unless  the  plea  allege  that  the  plaintiff  committed  perjury  in 
m  Court  of  record,  when  this  general  replication  would  be  improper,  because 
it  would  refer  the  matter  of  record  to  be  tried  by  the  jury  (9).  So  if  in  an  ac- 
tion on  the  case  for  slander  of  title,  if  the  defendant  has  pleaded  that  he  spoke 
tfaem  in  defence  of  his  own  tide,  the  replication  de  injuria  is  incorrect  on  gen- 
eral demurrer,  though  good  after  verdict  (r).  But  if  the  plea  be  true,  the 
plaintiff  must  reply  some  matter  in  confession  and  avoidance  ;  as  that  after 
the  commission  of  the  crime,  and  before  the  speaking,  &c.  he  was  pardoned. 

To  a  plea  by  a  sheriff  in  an  action  for  an  escape,  that  the  ^escape  was  neg«  [  *622  ] 
ligent,  and  that  the  party  was  taken  on  fresh  suit,  the  plaintiff  may  reply  that 
the  escape  was  voluntary,  or  allege  that  the  p^rty  was  not,  after  die  retaking, 

[k)  F^  y^.  ill.  I  see  oaic,  586.  (•)  Com.  Dig.  Pleader,  E.  4,  6. 

fl>  Cez  a.  Peseoek,  t  Soott*t  Rep.  HfL  (p)  1   Saund.  S44,  nou  7 ;   Com.  Dig. 

rl^  Iggukieo  V.  Tenson,  S  Dowl.  877.  Pleader,  8  L.  4;  p9&t^  toU  iii. 

rn  P%it^  ToL  iii ;  Com.  Dig.  Pleader,  8  (f )  Leon.  81»  108 ;  Com.  Dig.  Pleader,  F. 

B.4.  to. 


}; 


m)  hL  (r)  Cro.  Jae.  163, 164;  jMtf. 

W)  ii. ;  8  Mod.  188,  188.  <«)  Dan.  168  ;  Moore,  868,  878. 


(1017)  Aed  the  lepUeaUon  in  this  eais  nuiy  esaelude  with  a  verification*    Labagk  and 
wife  a.  uaatiae  and  othera,  18  Johns.  Rep.  878. 

(1018)  {  Allen  v.  Crowfoot,  7  Cow.  Rep.  46 .  { 


OF  THS   BEWEtiAh    RJBf UCATIOJffS* 


mcASB.    k^t  in  Bafe  ciifltodj  (i).    If  aoeord  aod  MfeUiMiiM*  or  the  ak^ 

tions  be  pleaded  in  case  or  trovers  Uie  replicatioM  will  reaemiile  tlioaemae- 
sumpsit  (fi). 


PLEAS  IN       It  has  been  sapposed  that  in  Replwin  de  'injuria  never  occurs  (dr)(1019)  \ 


BAR  IN  RB- 
FLETIN. 


but  this  is  not  so ;  and  to  an  avowry  under  a  distress  for  an  arrear  of  a  poor- 
rate  a  general  plea  in  bar  de  t n^urta  is  sufficient  (y) ;  but  bv  the  statote  (t) 
he  maj  in  general,  with  leave  of  the  Court,  plead  several  film  m  iar.  If 
the  defendant  has  pleaded  cepH  in  alio  loco^  with  an  avowry  or  cogniaaaoe  for 
a  return,  the  plaintiff  cannot  traverse  any  matter  m  the  avowry  or  eognizaaoei 
but  must  take  issue  on  the  traverse  of  the  place  or  amend  his  declaration;  bat 
if  the  defendant  had  them  in  the  place  mentioned  in  the  declaration,  though  bt 
look  them  elsewhere,  the  plaintiff  may  safely  take  issue  (a) ;  and  to  any  co|^ 
niEance  the  plaintiff  may  traverse  that  the  defendant  was. bailiff,  coochidiogto 
the  country  (6). 

To  an  avowry  or  cognizance  for  retUf  the  plaintiff  may  in  one  plea  ia  bar 
deny  the  demise  or  tenancy  (c),  and  in  another,  that  any  part  of  the  rent  wis 
in  arrear  (d)  (1020),  concluding  each  to  the  country  (e);  or  he  may  plead 
payment  of  rent  to  a  ground  landlord,  or  prior  incumbrancer,  or  of  land  or 
property  tax  in  respect  of  the  premises,  though  he  cannot  avail  himself  of  any 
other  set-off  (/).     So  a  party  may  plead  a  former  distress  and  satisfactioa 

(<)  1  B.  &  P.  41 3,  416,  4 1 7  i  1  Saund.  35,  noie  1  ;  Com.  Dig.  Pleader,  3  K,  1 1  to  t9. 

note  1  ;  2  T.  R.  127;  5  East,  293;  see  II  {b)  Pott,  vol.  iii. ;  Ld.  Raym.  641 ;  Cool 

East,  406.  Dig,  Pleader,  K.  14. 

(u)  «ifUc,  613,  614.  (c)  Pott,  vol.  iii.;  Com.  Dig.  Pleader,} 

(x)  Finch's  Law,  396  ;   I   B.  &  P.  76  ;  2  K.  16,  20  b. 

Saund.  284  c,  n.  3.  {d)  Pott,  vol.  tii. ;  Com.  Dig.  Pleader,  I 

(y)  Bardons  «.   Selby,  1  Crom.  &  Meee,  K.  16,  20. 

500,  in  Exchequer  Chamber,  and  S.  C.  in  K.  (e)  Ld.  Raym.  641 ;   I  Saund.  103  b. 

B.  3  B.  &  Adol.  2.    But  de   injuria  is  a  bad  (/)  4  T.  R.  511  ;  6  Taunt.  524 ;  DoQgl 

replication  to  a  ^lea  justifying  an  entry  aa  624,  625  ;  2  Chit.  Rep.  531 ;  2  fiing.  IML 

landlord  to  distrain,  4  Tyr.  777.  And  as  to  pleas  of  payment  of  ground  rent, 

(z)  4  Anne,  c.  l6.  see  1  B.  fc  B.  37  ;  3  Moore,  287,  S  €.;  see 

(a)  1  Saund.  347,  note  1  ;  post,  vol.  iii.  |  3  B.  &  Aid.  516 ;  Aa  to  property-Ux,  1  0> 

Ast.  Ent.  475.     And  as  to  the  pleas  in  bar  &  Aid.   123;  post,  vol.  iii. 
connected  with  the  place,  see  1  Saund.  347, 

(1019)  Vide  Hopkins  v,  Hopkins,  10  Johnn.  Rep.  369.    But  if  pleaded,  it  can  only  be 
taken  advantage  of  by  demurrer.    Ibid.    Lytle  v.  Lee  and  Rugglea,  5  Johns.  Rep.  Ill' 

(1020)  Middieton's  Ex.  v.  Gluigley,  7  Halst.  Rep.  352.  A  plea  of  no  rent  in  arrear  il 
an  admission  of  the  demise  and  of  the  title  of  the  defendant,  as  laid  In  the  avowry.  Aler* 
ander  «.  Harris,  4  Cranoh,  299.  Hill  v.  Wright,  2  Esp.  Rep.  669.  Hill  «.  Miller,  5  Sei(. 
&  Rawie,  255.  Hence  the  advantage  of  also  pleading  non  dimisii.  The  general  prlnd* 
pie  is,  that  any  thing  may  be  given  in  evidence  under  the  geutral  issue,  which  shows  U»t 
no  right  of  action  ever  existed  ;  and  in  some  cases  facts  may  be  show  a  wfatcb  prove  that 
BO  right  of  action  existed  at  the  eommtneement  of  the  suH.  In  deU  for  rent,  the  defendant, 
under  the  plea  of  nil  debet,  may  show  an  eviction  by  the  plaintiflT.  But  in  emenant,  an 
eviction  cannot  be  proved,  unless  pleaded.  Riens  in  arrere  is  the  general  issue  to  an  avow« 
ry  for  rent ;  and  under  it  an  eviction  may  be  shown.  Lewis  et  aL  «.  Payn,  4  Wend.  Ke|k 
423.  If  the  lord  or  lessor  disseises  or  ousts  the  tenant  or  lessee  of  any  part,  the  whole  rMt 
is  suspended.  (9  Coke,  135.)  This  principle  was  recognized  and  adopted  in  Dyett  s.PiA- 
dleton,  8  Cowen,  728.  In  that  case  it  was  said  that  such  defenee  could  be  giT«n  ia  •T{- 
denee  under  a  plea  of  eviction  only ;  that,  however,  was  an  action  of  covenant,  in  wbia 
there  is  na  general  issue.  In  the  case  of  Watu  v.  Coffin,  11  Johns.  Rep.  499,  it  was  said 
by  Van  Nbss,  Justice,  that  an  eviction  to  prodvee  an  apportionment  or  a  suspension  of  dtt 
rent,  mast  be  of  part  or  the  whole  of  the  thing  demised. 


or  TflE   8B9SRAL    RBPUCATfORS^  ^W8 

•ader  ft  (g) ;  «vielimi  is  tlso  a  good  plea  in  bar  (4).  But  Biaea  the  atafiate  n-^s  » 
11  Geo.  2^  c.  19,  whan  tiM  defendaot  avaib  ^faimeelf  of  die  general  aveirrjr,  ^^^^^ 
the  plaintiff  cannot  in  terms  plead  nil  habuit  t»  ieMmenitM ;  though  he  may 
tfaverse  the  tenancy,  which  if  the  avowant  claims  under  a  derivatiTe  title  and 
has  never  received  rent,  will  put  such  title  in  issue  (t).  So  v/here  the  plaintiff 
admits  the  tenancy  and  that  part  of  the  rent  was  in  anrear,  he  may  plead  r%4n 
sn  arrwB  as  to  part,  and  a  tender  of  the  residue  (k)  (1021)* 

To  an  avowry  or  coguizance  by  a  freeholder,  or  a  copyholder,  or  his  tanantt 
for  a  di$ire$$  damage  feasanU  Ae  plaintiff  may  deny  his  title,  and  conclude  to 
the  country ;  or  state  his  own  title  specially,  and  conclude  with  a  traverse ; 
though  the  former  seems  preferable  (m).  So  the  plaintiff  may  in  his  plea  in 
bar  state  a  demise  to  himself  from  the  defendant  (n) ;  or  a  right  of  common  in 
the  locat  in  quo  either  as  a  freeholder  or  copyholder,  or  as  his  tenant  (^).  la 
general,  a  freeholder  claims  a  right  of  common  by  pr€$cripiion{p);  and  acq>y« 
iMrfder  grounds  the  right  upon  a  custom  within  the  manor,  either  for  all  copyhold* 
era  within  the  manor,  or  for  the  tenant  of  die  defendant's  land  in  particular  {q)* 
Where  a  cop3rholder  claims  common  or  other  profit  in  the  soil  of  a  stranger^ 
which  is  not  parcel  of  the  mano#,  he  must  prescribe  in  the  name  of  the  Urd^ 
▼Is.  that  the  lord  of  the  manor  and  his  ancestors,  and  all  those  whose  ettate 
he  hath,  have  immemoriaHy  had  common,  &c*  in  the  locut  iu  quo  for  then* 
selves  and  their  customary  tenants  (r).  So  the  plaintiff  may  plead  in  bar  a 
right  of  way  over  the  locus  in  quo  (s) ;  or  in  excuse  for  the  cattle  having  been 
in  the  locus  in  quo^  he  may  plead  defect  of  fences,  which  the  defendant  ought 
to  have  repaired  (t) ;  so,  admitting  that  the  cattle  trespassed  in  the  loeuo  in 
quOf  die  plaintiff  may  traverse  that  the  distress  was  made  whilst  the  catdo 
vere  damage  feasant  {u)  ;  or  may  *plead  a  tender  before  the  impounding  («)•  r  *024  1 
It  should  seem  that  in  the  case  of  a  distress  damage  feasant^  the  plaintiff  might 
plead  in  bar,  that  the  avowant,  after  making  the  distress,  used  the  cattle,  or 
otherwise  became  a  trespasser  ah  initio  (y)  (1022). 


(g)  5  Moore,  643  ;    4  Moore,  409 ;  1  B.  (r)  1  S«iind    349,  note  1 1 ;    Con.  Dig, 

Jt  Aid.  1 57.  Pleader,  3  K.  24  ;  see  ihe  forms  referred  to^ 

(h)  P99l,  vol.  iii.  peal,  vol.  iii. 

(0  9  Wils.  SOS ;    5  T.  R.  4  ;  2  Saund.  («)  Com.  Dig.    Pleader,  3  K.  84 ;  post^ 

tB4  d  ;   I  New  Rep.  56  ;  4  Moore,  303 ;  S  vol.  iii. 

Biiif^.  54,  10 ;  4  T.  R.  511  $  anie,  487.  J^an  (I)  Po$t,  vol.  iii. ;  S  Seuad.  £64  c,  S85,  o. 

tamii  is  not  pleadable  to  a  cognizance  for  4,  889,  n.  7 ;  S  Hen.  Bla.  5S7. 

rent  in  arrear  under  a  demise  of  a  receiver  in  (u)  3  Esp.  Rep.  95. 

Chancery,  4  Bine.  2.  (x)  Post,  vol.  iii. ;  Com.  Dig.  Pleader,  3  K« 

(k)  Post,  vol.  iii. ;  Clift.  EnL  646 ;  Com.  83  ;  Bui.  N.  P.  60;  Lutw.  1596 ;   I  Campb. 

J>ir.  Pleader,  3  K.  SO.  285  ;  1  Taunt.  261,  S.  C,  et  viie  I  Binf. 

(m)  Pott,  vol.  iii. ;  2  Saund.  S06  a,  note  341  ;  8  Moore,   234,  S.  C. ;  4  Bing.  230 ;  S 

as ;  1  Saund.  103  b ;   I  Co.  63,  64.  Moore,  454,  S.  C. 

(n)  Po$l,  vol.  iii.  (y)  Com.  Dig.  Pleader,  3  K.  20 ;  Bac  Ab. 

(o)  Id. ;  Com.  Dig.  Pleader,  3  K.  24.  Trespass,  B. ;  3  Wils.  20  ;  1  M.  ft  P.  802  ; 

{p)  Post,  vol.  iii. ;  Com.  Dig.  Pleader,  3  ente,  158.    JlUtr  in  the  caseof  adiatrosi  for 

X.  24 ;  I  Saund.  348.  note  10.  rent,  on/e,  158. 

(^  ^'*  •  1  Saund.  348,  note  8,  II. 


(1081)  There  can  be  no  sueh  thing  as  a  general  isstfe  to  an  avowry  ;  bat  some  speeial 
point  must  be  traversed.    Hill  v.  Miller,  5  8.  ft  R.  357. 
(1022)  Ace  Hopkins  r.  Hopkins,  10  Johns.  Rep.  369. 


684  mr  TBS  uvBKAL  nfiPUCAitom* 

TifriffAWi  **^  Mlf  defoocet  or  a  defence  of « iether»  nolker,  eoiit  &e.|  or  •ay  oUMptet 


merplj  in  e])ett8o(102d)  of  an  injuiy  to  tiie  pefSon«  (and  not  a  jnvUfioitkiniui* 
der  proceta  of  a  court  of  racordt)  the  replication  or  general  Iraverse  de  rnjmtt 
or  de  mm  tori  dcmcane,  the  qualitiea  of  which  will  be  explained  hereafl8r«  in 
in  general  proper  if  the  plea  be  whdly  untrue  {z).    And  thia  gwtrd  rqriiea* 
Hon  will  suffice,  though  title  be  alleged  as  indoceaaent ;  aa  if  to  a  deckratioi 
for  an  aaeault  and  balteryt  the  defendant  plead  that  he  waa  poasesMd,  (or, 
according  to  aome  cases,  aeized  in  fee)  (a)  of  a  cloae«  and  had  cut  his  coiai 
and  that  the  plaintiff  came  to  take  it  awajr*  and  the  defendant,  in  defeaoe 
thereof)  aasaulted  the  plainliff»  de  ton  iort  is  a  good  replication  (6}«    Biaif 
tfie  plea  be  true,  and  the  plaintiff  did  in  fact  comoiit  what  in  point  of  Uw 
nnounted  to  the  first  assault,  but  eon  jn$itfy  |7,  he  mu$i  replif  ipeciatiy,  c«h 
fesaing  and  avoiding  the  plea ;  aa  if  the  plaintiff  did  in  fact  nuike  the  firrt  ai- 
audt  in  delenee  of  his  ladier,  aon«  &6.  or  to  turn  the  deleadant  out  of  liif 
hRMKo,  wheioupon  the  defendant  aasaulted  and  beat  the  plaintiff,  thu  aawir  U 
ike  fkek  nmei  be  refiied  fpectoUy  (c).     So,  if  the  defendant  has  pleaded  loa 
uemuli  dewutne  in  defence  of  the  poaaesaion  of  hia  dose,  and  the  plaiatiff 
daim  a  right  of  way  over  it,  he  niuat  apeciallj  reply  auch  ri^  of  way,  aod 
that  he  waa  upon  the  land  in  the  ezerciae  of  such  right  (d ).     It  is  said,  that 
[*6S6  J  if  the  defendanfa  battery  were  outrageoua,  or  more  than  waa  ^necessary  for 
say  d^nca,  thai  meUier  shoM  be  $o  replied  («).     And  matter  in  aggraf  alios, 
or  an  ezceas,  oMiat  bo  new  aaaigned  ( /*)«     So  where  to  aaaault  and  battery 
the  defendant  pleaded  that  the  plaiatiff  waa  hia  apprentice,  and  behaved  san* 
ally  and  refused  to  obey  his  lawful  commanda,  and  that  he  moderately  cor- 
rected him,  and  the  plaintiff  replied  de  tf^^nrui,  the  full  Court  of  Ezcheqacr 
held,  that  under  that  replication  the  plaintiff  could  not  inaist  that  the  chastise- 
ment waa  immoderate,  because  that  matter  should  have  been  apecially  re- 
ts) P9itf  vol.  ill.;  Com.  Dig.  Pleader,  F.        (d)  Poti,  toI.  iii. 
18 ;  Cro.  Jac  934  ;  YeiT.  157  ;  Willes,  64,        (t)  Nerill  «.  Cooper,  S  Crom.  k  M.  SSO; 
101  ;  1  B.  &  P.  80.  Reece  v.  Taylor,  1  Harr.  &  Wol.  15;  Price 

(e)  PoH,  594  ;  $§d  qumrt,  see  Willee,  100,    «.  Peck,  I  Bing.  N.  C.  386,  387 ;  7  Moore, 
101.  33;  8  Camph,  176  ;  3  Wils.  80  ;  5  B.  &  ^ 

(5)  Com.  Dig.  Pleader,  F.  81  ;  ii.  18;  %    880;    semblt,  Skin.    387;    Willce,  17;   1 
8sQR(l.'8a5  b,  n.  1.  8elw.  N.  P.  8&,  note  9 ;    9ed  fumrt^  if  not 

(e)  PoH,  ToI.  iii  ;  Carth.  880;  I  Salk.  auiScient  to  reply  de  injuriti,'  Qilb.  C-  P. 
407;  Skin. 387;  7  Moore,  S3;  7  Taunt.  154;  8  T.  R.  81.  Aod  Lord  Tentofdeo, 
156 ;  and  aee  8  Bla.  Rep.  1166,  S.  P. ;  and  C.  J.  at  JNiat  Priua,  signticd  that  he  waiof 
■ee  IN  general  when  or  not  a  replication  de  thia  latter  opinion ;  and  see  Reeee  e.  Ttjr* 
k^jmria  is  proper,  Price  v.  Peek,  1  Bing.  N.  lor,  1  Harrison,  R.  15,  16,  per  Littledale,  J. 
0.  386,  7;  Hosker  v.  Nize,  I  Crom.  M.  &  </)  9  Campb.  176.  177.  689;  10  Eut, 
ftos.  858.  y^  hen  defendant  must  prore  all  73 ;  7  Moore,  33.  As  to  new  assigonenti^ 
the  grounds  of  justification  staled  in  his  seepofl. 
plea,  Rees  v.  Taylor,  1  Harr.  15. 


(1093)  That  the  general  replication  de  imjuria  is  good  only  when  the  defendant  plndi 
matter  in  excuse,  see  Lytic  v.  Lee,  5  Johns.  Rep.  118.  Bj9Xi  a.  Wood,  4  Johns,  ttf* 
150.    Plumb  V.  M'Crea,  18  Johns.  Rep.  491.    Stroag  v.  Smith,  3  Caioes'  Rep.  1^ 

4Hamieii  «.  Edes,  15  Mass.  Rep.  347. 1  Coffin  «.  Bassett,  8  Pick.  Rep.  369.  But  in  New 
arky  where,  in  an  action  of  trespass,  tne  de&ndant  under  the  act  fir  tke  more  eeit^  plteiiei 
la  e^oin  i uiij,  (sees.  84.  c.  47.  s.  8.  1  R.  L.  155,)  pleads,  that  the  supposed  trespass  wai 
done  by  authority  of  a  statute  of  this  Stats,  witnout  expressing  any  other  matter  « 
eircaaistaiiee  oontained  in  such  statute,  the  plaintiff  must  repJy  de  injwria,  5tc  oonoludias 
to  the  eoontnr ;  and  a  speoial  replication,  concluding  with  an  aTcrment,  is  bad.  Cooilf 
a.  Loekwood,  15  Johns.  Rep.  188. } 


Ot  TBB  SXVBKAL  SBVUCAVlOllt. 

ant  hM  pleaded  m»  a^wtdty  and  there  have  been  two  diatioct  aaealjdla,  ooe      ...» 

tgcaaable  and  the  other  not*  the  plaintiff  should  not  replv*  hot  ahouM  new  as*  '*^  "^o 

pweoQSb 
sigB  another  assault  {h) ;  but  if  there  be  several  counts  in  the  declafatiea« 

equal  to  the  number  of  assaults,  this  would  be  unnecessary  and  improper  (t)« 

Hw  course  which  the  plaintiff  shoidd  adopt,  if  the  defendant  plead  that  tha 

two  assaults  mentioned  in  different  counts  are  one  and  the  sanae,  and  then 

show  matter  justifying  in  the  same  plea  one  assault  onlj,  has  alreadj  beea 

pointed  out  (&).     Where  the  justification  is  under  a  writ,  warrant,  or  other 

process  of  a  court  of  record^  the  plaintiff  cannot  reply  de  injuria  generally, 

putting  the  whole  of  the  plea  in  issue  (i) ;  but  must,  according  to  theiacta  of 

each  particular  case,  either  specifically  deny  the  issuing  of  the  writ,  or  the 

making  of  the  warrant  (m),  or  protest  the  writ  or  warrant,  which'  in  effect  ad* 

fluto  it,  and  reply  de  4njwria  as  to  the  rswdtte  (n)*    If  the  parties  have  beeft 

guilty  of  any  illegal  conduct,  as  undue  violence,  or  an  impnaooment  befere 

tiie  isauing,  or  ader  the  return  of  the  writ,  the  plaintiff  should  reply  the  faeli, 

or  new  assign  (o) ;    and   matter  which  shows  that  the  defendant,  by  sobse- 

<|iieBt  misconduct,  became  a  treepasaer  ab  tiit<te(|>),  should  be  specially 

replied  (9)(10a4). 

In  trespass  to  p9r$onai  property,  where  the  defendant  has  in  his  plea  merely  tdly.  To 
juatifiedtn  &M  own  ngU,  the  chmting  cattle,  or  rcinovtiig  personal  property  P^""^* 
from  a  close,  &,c.  whereof  he  was  possMsed,  the  plaintiff  may  reply  de  tnya- 
rim  generally  (r)  ;  and  it  appears  to  have  been  considered  that  ^this  replication    [  *^^  ] 
would  also  sufl&ce,  where,  in  a  similar  plea,  it  is  stated  that  the  defendant  wai* 
aeised  in  fee  (<) ;  and  although  when  the  defendant  had  justified  as  servant  of 
amoiker  (I) ;  or  under  a  distress  for  rent  («) ;  or  the  taking  and  impomMng^ 
aad  not  merely  the  chmnng  of  cattle,  &c*  {») ;  it  has  been  considered  that 
tlua  general  replication  wfll  not  suffice,  that  doctrine  was  doubted,  aad  it  has 
been  recently  decided  that,  ahhougb  the  defendant  has  justified  as  servant  of 
a  third  person,  de  i^iuria  may  be  replied  (y).     And  in  cases  where  tbb  gen- 
eral replication  might  not  be  bad  on  demurrer,  it  may,  nevertheless,  be  advisa- 
hie,  and  in  some  cases  necessary,  to  reply  specially ;  as  if  there  be  two  ten* 
ants  in  common,  and  one  bring  trespass  against  the  other  for  taking  his  cat- 
tle, to  which  the  defendant  pleads  that  he  took  them  damage  feaaani ;  in  this 

(g)  Pcnn    0.  Ward,    Exchequer,  West-  {q)  5  B.  &  C.  485,  npra,  n.  (•). 

minster,  5  June,  1835.  {r)  1   Ea8^  Sli;    I  Crom.  «i  M.   197; 

Ik)  Post,  ToL  iii.  i  1  Seuod.  299,  note  6.  post,  vol.  iiu 

i)  Id,  ibid.  («)  1  East,  SIS;  Telv.  157;  Lutw.  SSI  ; 

(k)  J"te^  450  ;  R.  Ik  M.  118.  1  Brownl.  215  ;  Com.   Dig.  Pteader,  P.  St ; 


Latw. ,  ,  „  .        ,         ,    

er,  3  M.  16  ;  ST.  R.  172  ;  S  Campb.  176,  (y)  Piggott  v.  Kemp,  I  Crom.  k  M.  197  ; 

J77;    16  Eaftt,  85 ;  7  Moore,  33;  9eepo$t,  and  aee  in  general  Bardona  t.  Selby,  in  E^- 

(p)  As  CO  which,  ante,  199.  chequer  Chamber,  1  Crom.  9fc  M.  600. 


■N«P 


(lesi)  Cartia  «.  Carton,  S  New  Hamp.  Rep.  539.    Hemien  v.  Edea,  tS  Mass. 
347. 
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CMSf  it  S9toi9,  thftt  the  plaiBtiff  oagkt  to  replj  specially  that  he  was  tenant  in 
eommoii  with  &e  defendant,  and  so  show  that  he  was  not  a  trespasser  (2). 
Ml/.  To  But  if  the  justification  be  under  a  fieri  fadaM^  or  other  process,  the  reptica- 
^1*^"**^  tion  must  not  be  de  injuria  generally,  but  must  state  the  particular  answer  to 
the  plea,  as  in  the  case  of  trespass  to  persons  (a).  lYhere  the  answer  to  • 
plea  coii/etses  and  aeotck  it,  the  replication  should  be  special ;  thus  the  plaintiff 
ought  to  ref^  his  right  of  common,  or  defect  offences,  to  a  plea  of  a  distreM 
datnage  feMomi  (6) ;  or  he  may  show  that  the  plaintiff  converted  such  dis- 
tress to  his  own  use  or  abused  it  (c). 


Sdly.  To  In  trespass  to  real  properiyy  the  plaintiff  might  to  the  plea  of  hbervm  feiie- 
^f^^J'  wMnfami  reply,  according  to  the  facts,  in  either  of  four  ways  (1026),  let, 
If  the  name  or  abuttals  of  the  close  had  been  so  minutely  stated  in  the  dec- 
laiatioa  that  there  could  be  no  question  what  close  was  alluded  to  (d),  and  the 
plaintiff's  title  was  inconsistent  with  the  defendant's,  as  if  the  plaintiff  inrat 
that  the  locus  in  quo  is  his  freehold,  or  the  freehold  of  another  person,  ttien 
the  replication -diould  deny  the  defendant's  title,  by  replying,  that  it  is  the 
pfetntiff 'a,  or  the  third  person's  freehold,  and  not  the  defendant's,  and  should 
conclude  to  the  country ;  or  the  replication  may  merely  deny  that  die  close  is 
[*6S7]  the  defendant's  ^freehold,  which  latter  mode  is  proper  where  the  plaintiff  is 
not  entitled  to  the  freehold  (e) ;  or,  2dly,  If  the  plaintiff  derive  title  under  the 
defendant,  than  he  must  traverse  his  plea,  but  confessing  die  defendant's 
titloi  mast  reply  the  lease  or  some  other  title  under  him,  concluding  with  s 
verification  (/) ;  or,  Sdly,  If  the  plaintiff  has  a  middle  case,  and  neither  de- 
rives a  title  under  the  defendant,  nor  has  a  title  inconsistent  with  the  defend- 
ant's, be  may  reply,  that  before  the  defendant  had  any  thing  in  the  premises 
another  person  was  seised,  and  made  a  lease  for  years  to  a  person,  under 
whom  the  plaintiff  claims,  stating  his  derivative  title,  without  either  expresslj 
confessing  or  den3nng  the  defendant's  plea,  and  concluding  with  a  verifi- 
catioa(g) ;  but,  4thly,  If  the  declaration  be  general,  without  naming  the  loeai 
til  quo  or  the  abuttals,  and  there  be  any  reason  to  apprehend  that  the  d^endant 
has  my  land  in  the  same  parish,  the  plaintiff  must  always  have  new  assigned, 
setting  out  the  locus  in  quo  with  more  particularity  {h).  The  doctrine  of  »e« 
ostiggiMnafifs  will  be  considered  in  a  subsequent  part  of  the  work. 

(x\  1  East,  318.  (0  Willes,  SS5 ;    1  B.  &  C.  489 ;  3  D.  & 

(ft)  Jintif  685,  and  notes.  R.  719,  S.  C. ;  pott,  vol.  iii. 

h)  Pott,  vol.  iii.    See  1  M.  &  P.  783.  (/)  Willes,  225  ;  pott,  yd  iii. 

(e)  3  Wils.  36 ;  1   Salk.   321 ;  Cro.  Jac  {g)  Id.  225,  226. 

147;  pott,  vol.  iii.  (A)  1  Saund.  399  b,  c;    Stepb.  8d  edit 

(iQ  It  is  now  necettary  by  Reg.  Oen.  Hil.  365 ;  Com.  Dig.  Pleader,  S  M.  S4  ,*  7  T.  R* 

T.  4  W.  4,  reg.  v.,  <yi  ft  HecUKration  in  tres-  335;    8  Salk.  453;    6  Mod.   119;   Willes, 

piss,  to  state  the  ab'jttals  or  name,  or  other  223 ;    3  Taunt.  156  ;    3  B.  &  C  918,  409; 

deseripUon  of  close,  or  defendant  may  de*  pott,  vol.  iii.  aec. ;   Dy^r,  S3,  contra.    See 

mar  sfiecially,  «ttte,  651  g.    As  to  a  variance  pott. 
or  ambiguity  in  abuttals,  see  8  Bing.  75. 

(1035)  To  a  plea  of  liherum  ttnemtntum  the  plaintiff  cannot  reply  de  io^uria  fiis^ 
pric.  Hyatt «.  Wood,  4  Johns.  Rep.  1 50.  In  trespass  qtiart  elatuumfrtgU,  if  the  declara- 
tion be  general,  without  naming  the  locut  in  quo,  or  the  abuttals  df  the  close,  and  the 
defendant  pleads  liherum  tentmentumt  upon  which  the  plaintiff  takes  issue,  instead  of 
new  easignuig,  the^defendant  yerifies  his  plea  by  showing  title  to  any  lands  in  the  towfl 
where  m  premises  arc  alleged  in  the  declaration  to  be  situate.  Austin  ••  Meree,  ^ 
Wend.  477. 
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Where  in  trespass  quare  clausum  fregit  the  defendant  in  his  plea  claims  an       nv 
inUreii  in  the  land  (as  a  right  to  distrain  for  rent  in  arrear,)  a  replication  of  de  '*"*'^'*» 
vyuria  is  bad  on  general  demurrer  (t). 

It  was  formerly  considered  tliat,  if  the  defendant  justified  as  servant  or 
bailiff  of  a  freeholder  or  termor^  the  plaintiflf  could  not  traverse  the  defend- 
ant's authority,  because  he  would  leave  unanswered  the  other  parts  of  the  plea, 
and  thereby  admit  that  another  is  entitled  to  the  possession  ;  though  if  both 
parties  claimed  under  the  same  person«  the  command  was  always  considered 
as  traversable  (A?).  But  now  it  is  settled  that  the  plaintiff  may  in  all  casea 
take  issue  upon  the  fact  of  the  defendant's  having  been  authorised  to  commit 
the  trespass  (/)•  If  the  defendant  in  his  plea  has  relied  on  a  possessory  title 
derived  from  the  seisin  in  fee  of  a  stranger,  the  plaintiff  cannot  take  issue  on 
the  matter  stated  in  the  plea  by  way  of  express  color  (m),  but  may  deny  the 
demise,  &c.  to  the  defendant,  without  showing  any  title  in  himself  (n) ;  or 
may  reply  that  the  defendant,  before  the  ^trespasses  were  committed,  demised  [  *^28  j 
the  close  to  the  plaintiff;  or  if  the  plaintiff  deny  the  title  of  the  party  under 
whom  the  color  is  given,  he  should  show  his  own  title,  and  traverse  that  stated 
by  the  defendant  (o) ;  and  if  the  plaintiff  insist  that  the  defendant's  tenancy 
has  been  determined  by  a  notice  to  quit,  or  a  surrender,  or  forfeiture,  &c.  he 
should  reply  that  matter  specially  ( p). 

To  a  plea  of  license^  the  plaintiff  may  reply  generally,  that  the  defendant 
of  his  own  wrong,  and  without  the  supposed  license,  committed  the  tres- 
passes,  concluding  to  the  country  (9) ;  or,  as  it  has  been  considered  if  the 
plaintiff  did  license  the  defendant  to  commit  some  acts,  then  he  should  reply 
a  revocation,  or  new  assign  that  he  brought  his  action  for  other  different  tres- 
passes (r)  ;  but  it  seems  that  if  the  license  only  extended  to  some  of  the 
trespasses,  and  that  other  trespasses  were  committed  at  different  times,  and 
not  covered  in  evidence  by  the  license,  then  the  general  replication  de  it^uriQ 
will  suffice  («}. 

To  a  plea  of  escape  of  cattle  through  defect  of  fences^  which  the  plaintiff 
ought  to  have  repaired,  it  is  said,  that  as  the  plea  contains  mere  matter  of  ex- 
cuse«  the  plaintiff  may  reply  de  injuria  (/),  or  he  may  deny  in  particular  the 
obligation  to  repair,  or  the  defect  of  the  fences,  or  the  defendant's  right  to  put 
the  cattle  in  the  close  adjoining  the  locus  in  quoj  concluding  to  the  coun- 
try (tc) ;  but  he  should  reply  specially  that  the  defendant  turned  the  cattle  into 
tke  locus  in  quo^  or  that  they  were  unruly,  and  conclude  with  a  verification  (op). 

To  a  plea  claiming  a  right  of  coitunon,  the  plaintiff  cannot  reply  de  ir^u» 
ria  (y),  but  must  either  deny  the  seisin  in  fee  or  other  title  to  the  estate,  aa 

(i)  Hooker  v   Nye,  1  Crom.  M.  &  Ros.  {q)  M  East,  45  ;  pe$U  vol.  iii.;  1  Saund. 

£58 ;    4  Tyr.  777,  where  see  most  of  the  103  b. 

modern   cases  cided  \    and  see  antt,  636,  (r)  J  Saund.  300  a ;   3  /<{.  5,  end  of  note 

nota  (y).  ?•    See  replication  of  a  waiver  of  a  for* 

{h)   I  East,  945  ;    Cro«  Car.  586 ;    6  Co.  feltura,  8  Campb.  6S9. 

S4,  a  ;  Salk.  107  ;   I  Saund.  347  c,  n.  4.  (%)  1 1  East,  451  ;  seopo«r. 

{l}   U  East,  65,  (0  Wiiles,  54  ;    Rast.  Ent.  631  a;  Com, 

(m)  As  to  this,  see  «n<f,  560,  561.  Dig.  Pleader,  M.  29 ;  poat^  638  to  640. 

(n>  2  Stra.   1238;    ForUc.  378;    Poph.  (u)  1  Saund.  103b;    Com.  Di^.  Pleader, 

1,  S.  3  M.  99  ;  post,  vol.  iii. 

(o)  Poph.  S;    Com.  Dig.  Pleader,  F.  IS;  (z)  Pott,  vol.  iii.;    Lutw.  1358,   1359  | 

10  East,  189.  Com.  Dig.  Pleader,  S  M.  29;    Rast.  Eat. 

( jij  7  T.  ft*  431 :    1  LtT.  307  ;  jiotf,  toI.  691  a. 

ill.  (!^)  8  Co.  67  a ;   WiUes,  101 ;   16  East, 
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350  ;  7  Price,  670. 
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ui        appurtenant  to  which  the  defendant  claims  bis  right,  or  may  deny  the  right  of 
T^MPAfs.  common  as  stated  in  the  plea  (z)(  1026),  or  that  the  cattle  were  the  defend- 
3dl3r.  To    ant's  own  commonable  cattle,  levant  and  couchant  upon  *the  premises  (a),  con- 
M^iR2Q  1   ^lu^^i^S  ^^  ^^®  country,  and  not  with  a  formal   traverse  (6).    But  it  is  6aid, 
that  in  the  latter  case,  where  the  defendant  has  turned  on  his  own  common- 
able cattle,  as  well  as  otlier  cattle,  the  plaintiff  should  new  assign,  stating  that 
he  brought  his  action  for  depasturing  the  common  with  other  cattle,  and 
ought  not  to  traverse  the  levancy  and  coucliancy  (c).     The  plaintiff  may  also 
reply  an  approvement  (d)  ;  or  he  may  reply  that  the  close  in  which,  &c.  had 
been  inclosed   from  the  common   more   than   thirty  years  and  enjoyed  ad- 
versely (e).     But  it  seems  to  be  sufficient  in  these  cases,  merely  to  deny  the 
existence  of  the  common  of  pasture,  &c.   stated  in  the  plea,  without  repljiog 
specially,  &c.  (/) 

If  a  public  or  private  right  of  way  be  pleaded,  the  plaintiff  may  deny  the 
way,  and  conclude  to  the  country,  and  he  may  also  new  assign  (g),  or  allege 
that  the  defendant  used  the  way  to  another  tenement  than  that  alleged  in  the 
plea  {h):  or  to  a  plea  of  a  private  way,  the  defendant's  title  may  be  de- 
nied (t),  and  the  plaintiff  may,  under  such  replication,  give  in  evidence  an  or- 
der of  justices  under  13  Geo.  3,  c.  78,  s.  19,  and  55  Geo.  3,  c.  68,  whereby 
the  public  or  private  way  has  been  stopped  {k).  But  where  the  plaintiff  can- 
not deny  the  plea,  and  only  insists  that  the  defendant  trespassed  out  of  the 
way,  or  was  guilty  of  unnecessary  damage  in  removing  an  obstruction,  or  ac- 
tually converted  the  materials  to  his  own  use,  in  order  to  save  unnecessary  ex- 
pense, the  plaintiff  should  not  deny  the  right  of  way,  but  should  merely  new 
assign,  extra  viam,  &c.  De  injuria  generally  cannot  be  replied  to  a  plea  jus- 
tifying under  a  right  of  way  (/).  If  the  plaintiff  merely  traverse  a  non-exist- 
ing grant  of  a  way,  he  cannot  on  the  trial  give  evidence  to  show  that  the  sup- 
posed grantor  was  not,  as  alleged  in  the  plea,  seised  in  fee,  even  for  the  pur- 
pose of  rebutting  the  presumption  of  the  grant  (m).  And  under  a  general 
[  ^630  ]  traverse  of  a  custom  ^which  is  laid  in  the  plea  to  exist,  with  a  certatfi  excep- 
tion,  the  plaintiff  cannot  contend  that  he  is  within  the  exception  (n). 

The  replication  to  pleas  justifying  a  trespass  to  real  pn^erty,  under  proce^ 
of  Courts  of  record^  are  similar  to  those  in  trespass  to  persons,  in  which  we 
have  seen  that  the  plaintiff  cannot,  in  general,  put  in  issue  the  whole  of  the 
matters  in  the  plea,  by  replying  de  injuria  (o). 

The  replications  to  pleas  in  trespass  of  matters  in  discharge  in  general,  re- 

(x)  See,  boweTer,  2  Y.  &  J.  79 ;   post,    would  be  iucorrect  to  reply  the  whole  doN 
629.  had  been  inclosed,  id,  ib. 

(rt)  1  Burr.  320;    Willes,   100.   note  c;        (/)  7B.  &C.346. 


Bui.  N.  P.  9i ;  8  Co.  67  b.  tg)   I  Saund    103  b ;  post,  vol.  iii. 

(h)  1  Saund.  103  b;  po8t,\ol'm.  (A)  16  East,  350. 

(c)  I  Sound.  346  d.  (t)  Post,  vol.  iii. 

(d)  Post,  vol.  iii. ;  7  B.  &  C.  346.  (Jfc)  |  East,  64  ;  Selw.  N.  P.  1130. 

(«)  2  B.  &  C.  918  ;  and  see  2  Taunt.  156.  {I)  8  Co.  67 ;  7  Price,  670 ;  Tidd,  9lhcd. 

But  if  only   part  of  the  close  wherein  the  683. 

alleged   trespass  was  committed  has   been  (m)  1  Crompt.  &  Jerv.  48. 

so  inclosed,  the  plaintiff  should  reply  so,  as  it  (n)  2  Y.  &  J.  79. 

(o)  ^nte,  625. 


(1026)  {  And  a  replication  to  a  plea  that  the  loeut  in  quo  had  been  enclosed  by  consent 
of  the  lord,  must  state  that  after  the  enclosure  there  was  sufficient  common  ltd  f<»  ^^ 
.commoners.    Rodgers  «.  Wynne,  7  Dowl.  &  Ryl.  521.  J 


OF  THE  SEVERAL  REPLICATIONS.  6S0 

aemble  those  in  assumpsit  (p).     Thus,  if  a  release  be  pleaded,  the  replication        m 
may  be  non  est  factum^  or  that  it  was  obtained  by  fraud  (9).     To  a  plea  of  ao  ^***^^"* 
cord  and  satisfaction,  the  plaintiff  may  deny  the  accord,  or  state  that  it  was  for  3d]y.  To 
another  trespass,  with  a  traverse  of  the  acceptance  in  satisfaction  of  the  tres-  '^^'^S^' 
pass  complained  of,  or  he  may  allege,  that  the  defendant  was  guilty  aHer  the 
accord  (r) ;  or  to  a  plea  of  a  distress  for  the  same  trespass,  he  may  reply  that 
the  cattle  died  in  the  pound  {$) ;  or  to  a  plea  of  tender,  that  no  tender  was 
made,  or  that  it  was  insufficient  (/).     And  to  a  plea  of  the  statute  of  limita- 
tions, the  plaintiff  may  reply  a  writ,  or  any  other  matter  of  which  he  could 
avail  himself  in  the  action  of  assumpsit  (u). 


IL  OF  THE  FORMS  AND  PARTS  OF  REPLICATIONS. 

A  replication,  before  the  recent  pleading  rules,  was  usually  eniiiled  in  the 
Court  and  of  the  iei-m  of  which  it  was  pleaded  ;  and  the  names  of  ihe  plaintiff  titlp.  &c 
and  defendant  were  stated  in  the  margin,  thus,  •*  A.  B.  against  C.  D."  {x). 
Where  any  new  matter  was  stated  in  the  replication,  which  occurred  pending 
the  suit,  and  after  the  last  pleading,  as  the  death  of  one  of  several  plaintiffs  or 
defendants  between  the  plea  and  replication,  this  was  to  be  suggested,  and  a 
special  imparlance  was  then  stated  at  the  head  of  the  replication  (3^). 

Since  the  Reg.  Gen.  Hil.  T.  4  W.  4,1  the  same  practice  as  to  the  title  of 
the  Court  still  continues,  although  no  advantage  could  be  taken  of  the  omission. 
With  respect  to  the  date  the  Reg.  Gen.  Hil.  4  W.  4,  reg.  1,  is  express,  that 
every  pleading  shall  be  entitled  of  the  day  of  the  month  and  year  when  the 
same  was  pleaded,  unless  otherwise  specially  ordered  by  the  Court,  or  a  judge. 
The  names  of  the  parties  should  be  accurately  stated  in  the  margin  as  here- 
tofore. Imparlances  we  have  seen  have  been  abolished  {z),  but  the  statement 
of  recent  deaths  or  other  events  that  have  occurred  within  eight  days  may  still 
be  suggested  (2). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  9,  orders,  •'  nor  shall  it  be  necessary 
in  any  replication  or  subsequent  pleading  intended  to  be  pleaded  in  mainte- 
nance of  the  whole  action,  to  use  any  allegation  o£*precludi  non,^  or  to  the 
like  eflect,  or  any  prayer  of  judgment ;  and  all  pleas,  replications,  and  subse- 
quent pleadings,  pleaded  without  such  formal  parts  as  aforesaid,  shall  be  ta- 
ken, unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of  the  whole 
action,  or  in  maintenance  of  the  whole  action,  provided  that  nothing  herein 
contained  shall  extend  to  cases  where  an  estoppel  is  pleaded."  The  19th 
reg.  directs  the  form  of  replication  to  a  plea  of  payment  of  Ihoney  into  Court* 
The  title  of  the  Court,  date,  margin,  commencements  and  conclusions  may  be 
thus  :— 

{p)  As  to  these,  see  ante,  613.  (u)  ^nte,  614,  and  notes. 

(a)  Com.  Dig.  Pleader,  3  M.  12.  (x)  See  forms,  post,  vol.  iii. 

(r)  Id.  3  M.  13.     Sed  quart,  if  the  plain-  (y)  Id. 

tiff  ought  no!,  in  such  case,  to  new  assign,  (2)  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  t,  and 

see  post,  vol.  iii.  ante,  473.    The  obsenrations  wiih  respect 

(«)  1  Salk.  24S.  to  the  title  of  a  plea  will  in  general  hereap- 

(0    Thomp.   Ent.  304  ;    post,  vol.   iii. ;  ply,  see  ante,  489,  683. 
Com.  Dig.  Pleader,  3  M.  36. 

\  See  American  Editor's  Preface. 
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FORMS    AND    PARTS    OF 


Com- 
menc«- 
iiieot  and 
conclu- 
sion, with 
similiter. 


1 1  ihe  King's  Bench,  [or  "  C.  P."  or  '*  Exchequer  of  Plcai.'^J 

On  the day  of A.  D.  183G. 

A.  B>  )     The  plHintifT  as   to  th?  sail  first  pUa  of  Che  defendant,  and  ubciccf  he  hath 
agt.    >  put  himself  upon  the  tountry,  doth  ifie  like. 
CD.  S 


The  conclusion  to  a  special  plea  may  be  to  the  counirrjn  as  thus,  ''and  this 
ihe  plaintiff  prays  may  be  inquired  of  by  the  country^  &c."  or  with  a  verifica* 
tion  thus,  *'  and  this  the  plaintifli*  is  ready  to  verify."  If  the  replication  be  to 
a  plea  affecting  only  a  part  of  the  cause  of  action,  the  form  usually  begini 
and  concludes  precludi  non,  and  prayer  of  judgment,  as  before  the  recent 
rules  (a). 


f  6  A  »ttA  Wtien  the  plea  concludes  to  the  country,  the  replication  consists  either  of 
coKcLv-    ^^  common  or  special  simililer.     The  first  *is,  **  and  the  plaintiff  doth  the 

DINO  TO  *^  «•  /•    V 

THE  couN-  like ;"  and  the  latter  is  thus,  **  and  the  plaintiff,  as  to  the  said  pleas  of  the 
rj^l\  -|  defendant,  by  him  first  and  secondly  above  pleaded,  and  whereof  he  hath  put 
^  "^   himself  upon  the  country,  doth  the  like ;"  and  the  plaintifiT  must  join  issue  or 

demur,  and  cannot  reply  any  new  matter  when  a  plea  coticludes  to  the  coao- 
try  (6).  If  in  the  similiter  there  be  any  mistake  in  the  names,  the  defendant 
may  demur ;  but  where  to  an  issue  tendered  by  the  plaintiff,  the  defendant  has 
added  the  similiter  in  the  plaintiff^s  name,  this  defect  will  be  aided  after  ver- 
dict, there  being  an  aflirmative  and  negative  before.  It  was  once  held  that 
the  want  of  a  similiter  was  not  aided  by  or  amendable  af\er  verdict;  and 
where  in  the  simililer  the  defendant's  name  was  put  instead  of  the  plaintiff, 
the  chief  justice  dismissed  the  jury,  conceiving  he  had  no  commission  to  tiy 
the  issue  ;  but  in  a  subsequent  case,  where  a  similar  mistake  was  made,  the 
Court,  afler  trial  of  the  issue,  refused  to  arrest  the  judgment,  and  at  length 
the  similiter  was  allowed  to  be  inserted  aAer  verdict,  instead  of  the  **&c'* 
Upon  three  grounds ;  first,  that  it  was  an  omission  of  the  clerk ;  secondlj, 
that  it  was  implied  in  the  **  &c."  added  to  the  last  pleading ;  and,  thirdly,  that 
by  amending,  the  Court  only  made  that  right  which  the  defendant  himself  un- 
derstood to  be  so,  by  his  going  down  to  trial  (c).  So  where,  to  a  rejoinder 
conclading  with  a  verification,  the  plaintifl^,  instead  of  taking  issue  and  con- 
cluding to  the  country,  added  the  similiter,  and  took  down  the  record  to  triali 
fand  the  defendant  obtained  a  verdict,  the  Court  would  not  grant  a  new  trial, 
but  amended  the  record  (d).  And  where  the  parties  had  gone  down  to  trial 
tipon  a  plea  which  had  not  been  traversed,  ader  verdict  for  the  plaintiff,  he  was 
t>ermitted  to  amend  by  adding  a  traverse  (e) ;  and  in  a  qui  tarn  action,  the 
Court  of  King's  Bench,  afler  verdict,  directed  a  similiter  to  be  entered,  though 
the  objection  was  taken  on  the  trial  (/).     But  in  the  Common  Pleas  it  should 


(s)  See  the  several  forms  poat^  vol.  iil. 

(6)  Com.  Dig.  Pleader,  R.  1  ;  Co.  Lit. 
116  a;  Hob.  271  ;  2  M.  &  Sel.  519. 

(e)  Cowp.  407;  S  Saund.  319,  note  6; 
Com.  Dig.  Pleader,  B.  1 1,  12,  &c.  j  1  Slra. 
561;  1  Stark.  400;  Tidd,  9th  ed.  924;  9 
Moore,  741  ;  8  Ring.  3S4,  S.  C. ;  3  Dowl. 
700. 

(cQ  1  New  Rep.  88.    M  h  the  aimiliter. 


see  fully  Seabrook  t.  Cave,  8  Dowl.  691 ; 
RawlinsoD  v.  Rountre,  6  Car.  &  P.  551 1' 
Clarke  V.  Nicholson,  1  Qaie,  81;  3  Dowl. 
454;  6Car.  &  P.  718,  713;  3  Dow.  Rep. 

'  (0  5  TaunL  164  ;  3  Dowl.  698. 
(/)  I  Stark.  400 ;  S.  C.  in  8  Chiu  R.Wj 
and  6  M.  &  Sel.  tO. 


REPLICATIONS    TO    A    8P£CIAL   PLEA.  *tt  t2 

seem  otherwise,  aod  the  want  of  a  aimiliter  is  a  ground  of  error  (g>),  or  for  to  a  plka 
settiog  aside  the  verdict  (&).     But  the  Court  will,  when  the  justice  of  *the    q^^o'^to 
case  requires,  amend  the  record  by  the  insertion  of  a  atmiliter  (t )(1027).  tqk  cocn- 

TRT. 


We  have  seen  that  a  plea  of  nul  iiel  record  concludes  with  an  averment  to  a  plba 
and  prayer  of  judgment  n  ae/to,  &c.  except  in  the  case  of  a-judgment  in  Ire-    ^'  ^^^  ^ 
land,  &:c.  {k)(l028).     If  the  plea  deny  a  record  in  the  same  Courts  the  repli-    ord,  or 
cation  thereto  should  re-assert  the  existence  of  the  record,  and  conclude  with  'tatimo  4 

R&CORD. 

a  prayer  that  it  may  be  viewed  and  inspected  by  the  Court,  and  a  day  is  given 
to  the  parties  (/)(1029) ;  and  when  the  record  of  another  Court  is  denied,  the 
replication  re-asserts  it,  and  a  day  is  given  to  the  plaintiff  to  bring  it  in  (m). 
When  the  defendant  has  pleaded  a  record  of  the  same  Court,  the  replication 
denying  it  concludes  with  a- verification,  and  a  day  is  given  to  the  parties  to 
bear  judgment  (n) ;  and  where  the  defendant  has  pleaded  a  record  of  another 
Court,  the  replication  of  nul  tiel  record  may  either  conclude  by  giving  the 
defendant  a  day  to  bring  it  in  (0),  or  with  an  averment  and  prayer  of  the  debt 
and  damages,  &c.  (p).  In  the  former  case  the  issue  is  complete  upon  the 
replication  {q) ;  but  in  the  latter,  there  should  be  a  rejoinder  re-asserting  the 
existence  of  the  record  (r) ;  and  therefore  the  first  form,  being  the  most 
concise,  is  obviously  preferable.  Where  matter  o£  fact^  as  well  as  matter 
of  reeordf  is  properly  put  in  issue,  the  replication  may  conclude  to  the  coun- 
try (#)(1080). 


The  replication  to  a  plea  containing  new  matter^  and  therefore  of  necessity  "^^  ^  •'** 
so  framed  as  to  afford  the  defendant  an  opportunity  of  answering  it,  may  be  ^.g^  j^ 

considered  with  reference,  1st,  to  the  commencement;  2dly,  the  body ;  and,      

3dlj,  its  conclusion.     The  commencement  of  the  replication  in  such  case  pro-  p,^,^  pt^^^ 
feases  wholly  to  deny  the  effect  of  the  defendant's  plea  ;  the  body  shows  the    conclu- 
ground  on  which  that  denial  is  founded  ;  and  the  ^conclusion  is  either  to  the  ^' y^^/n? 
CK>aotry  or  to  the  record,  if  it  merely  deny  the  plea  ;  but  if  the  replication     cAnon, 
contain  new  mcttter^  it  should  conclude  with  a  verification^  and  a  prayer  that   ^  *^^^  ] 
judgment  may  be  awarded  in  the  plaintiflT's  favor  {t). 


(g)  t  Moore,  «I5.  (n)  Poit,  tol.  iii.    See  the  practice,  Tidd, 

'*)  S  B.  Sc  a  I  ;  6  Moore,  51,  S.  C.  9th  ed.  742. 


{ 

ik)  t  Wile.  1 14 ;  5  East,  473 ;  ante,  581.  ( p)  2  Wils.  113;  Barnes,  161. 

(0  Post,  vol.  iii. ;  S  Lutw.  1514;  Heme,  (9)  2  B.  &  P.  302. 

S78 ;  Barnet,  336.  (r)  Tidd,  9th  ed.  743. 

t     («)  Post,  vol.  iii. ;  2  Salk.  566  ;  3  Bla.  (t)  Sayer,  208,  299  ;  see  I  B.  &  Aid.  153. 

Com.  330,  331.  (t)  2  New  Rep.  363. 


0  2  6ing.  ^4;  9  Moore,  741,  S.    C.  (0)  See  po.«l,  vol.  iii. 

~     2  Wils.  114 ;  5  East,  473  ;  ante,  521.         (  p)  2  Wils.  113; 
Post,  vol.  iii. ;  2  Lutw.  1514;  Heme,        (q)  2  B.  &  P.  302. 


(1027) 

(1028) 

Rep.  272. 


See  Shaw  v.  Redmond,  1 1  Serg.  &  Rawie,  32.  ] 

Or  of  the  Circuit  Court  of  the  United  States.    Baldwin  v.  Hall,  17  Johns. 


(1029)  '  Share  v.  Becker,  8  Serg.  &  Rawle,  293.  { 

(1030)  I  Share  a.  Becker,  8  Serg.  «i  Rawloi  248.  Peter  v.  Stafford,  Hob.  Rep.  244. } 


0^3  FORMS    APID    PARTS    OF 


I.  THft         1st.  The  Canniuncement  d  (he  repUcatioo,  when  matter  of  EtUppd  is  to  be 
MCNCB*    replied,  aAer  stating  the  title  of  the  Court  and  term,  or,  since  Reg.  Gen.  Hil.  T. 

KENT.  4  W.  4,  reg.  1  ,t  the  day  of  the  month  and  year,  and  the  names  of  the  parties  in 
the  margin,  is  thus  :  **  And  the  plaintiff  saith,  that  the  defendant  ought  not  to 
be  admitted  in  his  said  plea  to  aver,  that,  &c/'  {stating  fully  tke  matter  alleged 
in  the  plea^  which  the  replication  aftevwanU  allows  the  defendant  is  estopped 
from  relying  on)  '*  because  he  saith  that,  bie,*^  {stating  the  matter  of  estop* 
pel)  (tt). 

The  Reg.  Gen.   Hil.  T.  4  W.  4,  reg.  9,  seems  still  to  require  the  same 
formal  commencement  as  regards  £stoppel  as  prevailed  heretofore. 
Of  ihe  When  the  replication  denied  or  confessed  and  avoided  the  plea,  it  commencti 

2  T  ^''    ^^  ^^  allegation,  technically  termed  the  precludi  non^  and  which  was  as 
&c.  follows  :  '*  And  A.  6.  as  to  the  said  plea  of  C.   D.  by  him   secondly  above 

pleaded,  saith,  that  he  A.  B.  by  reason  of  any  thing  by  C.  I),  in  that  plea 
alleged,  ought  not  to  be  barred  from  having  or  maintaining  his  aforesaid  action 
thereof  against  C.  D. ;  because  ho  says,  that,  &c."  (x)  When  the  body  of 
the  replication  only  contained  an  answer  to  a  part  of  the  plea,  the  commeuee' 
ment  then  was  to  recite  or  specify  the  part  intended  to  be  answered ;  for,  should 
the  commencement  assume  to  answer  the  whole  plea,  but  the  body  contained 
an  answer  to  part  only,  the  whole  replication  was  insufficient,  and  so  wee 
versa  (y).  In  this  case  the  form  ran  thus  :  And  A.  B.  as  to  so  much  of  the 
said  plea  of  C.  D.  by  him  secondly  above  pleaded,  as  relates  to  the  said 
supposed  rtcognizance  in  that  plea  meniionedf  (according  to  the  fact,)  sa/Si 
that  he  ought  not  to  be  barred  from  having  or  maintaining  his  aforesaid  action 
thereof  against  him,  because  he  says,  that,  &c."  {stating  the  answer  to  swh 
[  *634 1  P<***'  <>f  '^^  plea^  and  with  the  proper  conclusion  *thereto,)  The  answer  to  the 
other  part  of  the  plea  commenced  as  follows  :  **  And  A.  B.  as  to  the  residue 
of  the  said  plea,  saith,  precludi  non^  &c.  because,"  &c.  {z)  On  the  other 
band,  when  the  matter  to  be  replied  was  equally  an  answer  to  several  pleas,  it 
was  proper,  in  order  to  avoid  expense,  to  answer  all  the  pleas  in  one  rep- 
lication (a) ;  and  the  replication  de  injunis  suis  propriisy  absque  tali  cansa  to 
two  several  justifications  by  different  defendants  in  the  same  action,  was  held 
sufficient  (6) :  in  these  cases  the  commencement  should  apply  to  and  profesf 
to  answer  all  the  pleas.  So,  where  to  a  plea  by  an  executor  of  judgmeots 
outstanding,  the  plain  tiff  replies  that  each  judgment  is  fraudulent,  &c.  he  may 
conclude  his  replication  with  one  verification,  or  with  a  separate  verificaticn 
to  the  answer  to  each  of  the  judgments  ;  the  former  is  perhaps  the  better 
course  (c). 

(«)  See  the  form,  poit,  vol.  iii. ;  3  East,  (2)  1  Saund.  337,  338 ;    Me  the  fbrmii 

348;    VVilles,  10;    Cartb.  66,  67 ;   1  Saund.  post,    vol.    iii.;     Lutw.    841;    Com.  Diff- 

267,  876,  n.  1,  325,  n.  1  ;  6  T.  R.  62  j  post,  Pleader,  P.  4. 

635.  (a)  See  the  form,  8  Wcntw.  5 ;  1  !««»• 

(x)2WiIs.  42.    If  the  plea  be  in  bar  of  124;    1   Sid.  39;    Yelv.  65;    Con.  Dig- 

the  further  maintenance  of  the  suit,  the  re-  Pleader,  F.  4  and  24 ;    Summary  Treat,  on 

plication  should  be  framed  accordingly,  4  Pleading,  71,  78 ;    sed  vide  I  Leon.  139,  M 

East,  502,  503.  to  a  demurrer. 

(y)  1  Saund.  28,  n.  3,  377,  378;    Com.  (6)  Id.;    I  Leon.  124;    Cro.  Elit  139j 

Dig.   Pleader,  F.  25  ;    Lulw.  241 ;    2  B.  &  1  Sid.  39. 

p.  427;  Summary  on  Pleading,  72  ;  4  East,  (c)  1  Saund.  338,  note  5;    1  SaUf.  W 

503,  504.    See  further  as  to  the  qualities  of  318. 

a  replication,  post.  

t  See  American  Editor's  Preface* 
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The  aboTe  form  of  prtcludi  non  is  still  admissible  and  sometimes  useful ;     ■•  ^hb 
but  the  Reg.  Gen,  Hil.  T.  4  W.  4,t  expressly  declares,  "nor  thall  it  be  necea*    „b^c«- 
aury,  in  any  replication  or  subsequent  pleading  intended   to  be  pleaded  is     mbnt. 
maintenance  of  the  whole  action,  to  use  any  allegation  of  precludi  non^  or  to 
the  like  effect,  or  any  ^woi/er  of  judipnent ;  and  all   pleas,  replications,  and 
subsequent  pleadings,  pleaded  without  such  formal  parts  as  aforesaid,  shall  be 
taken,  unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of  the  whole 
action ;  provided  that  nothing  herein  contained  shall  extend  to  cases  where  an 
estoppel  is  pleaded." 


It  is  first  to  be  observed,  that  the  Reg.  Gen.   Hil.  T.  4  W.  4,|  reg.  8,  di-    ii.  tbg 
rects  that  no  venue  shall  be  slated  in  the  body  of  the  declaration,  or  in  any  sub'      '^^^* 
sequent  pleading  ;  but  provides,  that  in  cases  where  local  description  is  now  ^<J  venue 
required,  such  local  description  shall  be  given.  led. 

With  respect  to  the  body  of  ihe  replication,  we  have  seen  that  it  contains, 
either,  1st,  matter  of  estoppel;  2dly,  a  traverse  or  denial  of  the  plea;  3dly,  a 
confession  and  avoidance  of  it ;  or,  4thly,  in  the  case  of  an  evasive  plea,  a  new 
assignment.     We  will  consider  each  of  these  in  the  above  order. 

When  the  matter  which  operates  as  an  estoppel  {e)  appears  on  the  ^ice  of  ig^  ^^^^ 
the  declaration,  the  plaintiff  may  demur  to  a  plea  by  which  the  defendant  at-  p«l  [d), 
tempts  to  set  up  such  matter  as  a  defence  (/).     Thus,  if  in  covenant  on  a 
lease  by  the  lessor,  the  defendant  plead  nil  habuit  in  tenementis^  that  is,  in  ef- 
fect, that  the  lessor  had  no  title  to  or  interest  in  the  land,  the  plea  will   be  de- 
fective, because  the  matter  of  estoppel,  viz.  the  demise  by  deed  and  holding 
thereby,  appears  in  the   declaration  {g).     But  where  an  action  upon  a  lease 
♦is  brought  by  a  party  who  claims  derivatively  from  the  lessor,  in  which  case   [  *636 1 
the  declaration  must  show  the  lessor's   title  and  the  derivative  title  of  the 
plaintiff,  it  is  competent  to  the  defendant  to  deny  that  the  lessor  had  the  par' 
titular  title  alleged  in  the  declaration  (/&). 

If  the  matter  of  estoppel  do  not  appear  from  the  anterior  pleading,  the  rep- 
lication must  expressly  show  such  matter  and  rely  thereon,  and  there  must 
be  an  appropriate  commencement  and  conclusion  to  the  replication  ;  for  by 
replying  an  estoppel  without  relying  upon  it,  the  advantage  of  the  estoppel  as 
such  may  oflen  be  lost  (t ).  As  where  in  debt  for  rent  on  a  demise  by  inden- 
ture by  one  who  has  nothing  in  the  land,  (\he  declaration  not  showing  the 

(jif)  See  express  regulation  as  to  mailer  of  (A)  1  Saund.  418,   n.  1;  ante,  523;  see 

itoppeU  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  9.  Steph.  2d  ed.  217.    In  covenant  by  the  as- 

(e)  As  to  estoppel  in   general,  see   Co.  signee  of  a  lessor,  if  the  declaration  allege 

Liu  852  a  ;  Com.  Dig.  Estoppel ;  Slepb.  2d  that  the  lessor  was  seised  in  fee,  and  convey, 

ed.  238,  260.    An  estoppel  arises  either,  1st,  ed  by  lease  and  release,  the  defendant  may 

From  matter  of  record ;  Sdly,   By  deed ;  or,  traverse    the  seisin    in   fee.      Seymour  9. 

Sdly,  By  matter  in  ^om,  id.    In  a  plea,  ante,  Franco,  aJUr  Trinity  Term,   1828,  7  Law 

502*  Journal,  18,  K.  B. ;    and  Whitton  o.  Pea- 

(/)  1  Saund.  325  a,  note  4 ;  2  Stra.  8l7 ;  cock,  in  C.  P.,  3d  June,  1835,  Shearman  aU 

7  T.  R.   537  ;  8  Id.  487  ;    VVilles,   13  ;  2  torney  ;  anU,  397  ;  4  Bing.403  ;  4  Mooi«,  5. 

Taunt.  278.  (t)  1  Saund.  325  a,  n.  4  ;  and  see  Jervis, 

(g)   I  Saund.  325  a,  note  4 ;  2  M  418,  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  9. 
note  1. 

t  See  American  Editor's  Prelaoe. 
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»•  TBB   deed  (Jb),)  the  defendant  pleads  nil  hakuU  in  tenevunlit^  if  tbe  pkintiir  reply 
^^*      that  he  had  a  sufficient  estate  to  make  the  demtset  he  loses  the  benefit  of  the 
Ist.  Estop-  estoppel ;  but  if  he  reply  that  the  lease  was  made  by  indenture^  and  conclude 
^^  '  unde  ^peiit  judiVium,  if  the   defendant  shall  be  admitted  to  plead  the  plea 

against  his  own  acceptance  of  the  lease  by  indenture,  the  defendant  shall  be 
estopped  (/).  Where  the  demise  is  not  by  deed  there  can  be  no  pleading  by 
way  of  estoppel,  especially  as  the  declaration  may  by  virtue  of  the  statute  11 
Geo.  2,  c.  19,  be  in  the  general  form  for  use  and  occupation  :  but  it  must  be 
remembered  that  in  general,  even  in  such  case,  the  party  to  whom  the  prem* 
ises  were  let,  or  his  assignee,  shall  not  be  permitted  to  dispute  the  title  of  the 
landlord  by  whom  the  former  was  let  into  possession,  or  the  title  of  the  as- 
signee of  such  lessor  (m)(l031).  So,  if  in  a  declaration  in  debt  on  bood, 
not  showing  the  condition,  it  be  recited  in  the  condition  that  a  fact  exists,  and 
the  obligor  attempt  to  dispute  such  fact,  the  plaintiff  may  reply,  setting  out  the 
[  *636  ]  condition  and  relying  on  the  estoppel  (n).  Where  the  matter  *in  questioa 
has  been  tried  upon  a  particular  issue  between  the  same  parties  in  a  former 
suit,  and  there  has  been  a  finding  thereon  by  the  jury,  such  finding  operates 
as  an  estoppel  by  matter  of  record^  provided  it  be  specially  pleaded  and  relied 
upon  as  such  (o)(1032). 

As  a  species  of  estoppel  it  may  be  proper  here  to  notice,  that  if  in  debt  oa 
a  bond,  conditioned  for  the  performance  of  covenants,  the  defendant  falsely 
plead  that  there  were  no  covenants  in  the  indenture  on  his  part,  the  plaintiff 
may  reply,  setting  out  the  indenture  containing  such  covenants,  and  demur  (p)« 
A  party  who  has  executed  a  deed  is  not  estopped  from  denying  that  fact,  aad 
may  plead  non  est  factum ;  but  he  cannot,  (admitting  his  deeds)  deny  itsop** 
ration  or  effect  by  a  plea  of  non  concessit^  &c.  (1033) ;  as  a  stranger  to  the 
deed  is  permitted  to  do  (g). 
Except  ion  The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg,  9,  expressly  provides  **  that  nothing 
*S     ^'1  herein  contained  shall  extend  to  cases  where  an  estoppel  is  pleaded ;''  so  that 

T.  4  W.  4,  the  above  regulations  in  pleading  estoppel  still  continue  in  force. 

reg.  9,  as 

to  ealop-        ^t)  Sec  ant$,  398.  (o)  3  East,  346  ;  M»Ckl.  &  Y.  509;  «  B. 

P*l«                  (/)  1  Saiind.  32d  a,   note  4 ;   Ld.   Raym.  &   Aid.  663.     And  see   the  precedents  in 

1051 ;  Salk.  '277  ;  6  T.  R.  62.  treapass  for  mesne  profiu,  where  to  a  plea  ^ 

(m)  See  5  T.  R.  4;   IB.   Hi   Aid.  50;  4  title  the  recovery  in  ejectment   was  replied, 

M.  &  Sel.  347 ;  9  Taunt  278  ;   1  Ring.  147  ;  9  Rich.  C.   P.  444.     Any  cjnfession  or  ad- 

9  Campb.   II.     But  the  lernitnatton  of  the  mission,  express  or  impHcd,  upon  the  plesd* 

landlord^B  title    after  the  letting   may    be  ings,   operates  as  an   estoppel  in  a  subse- 

sliown,  when,  9  Saund.  418,  n.  1  ;  4  T.  R.  quent  suit  between  the  snsae  parties  uto 

689  ;  3  M.  &  Sel.  516  ;  see  further  9  Bing.  the  matter  admitted,  Steph.  938.    As  totba 

54;  9  Moore,    130,  S.   C.  ;    4  Bing.   348,  effect  of  a  proUstation  to  prefent  tbiS|iM 

356  ;  9  B.  &  Ores.  945.  post, 

(n)  I  Saund.  325  a,  note  4,  and  915,  note  ( p)  1  Saund.  316,  317,  318^  and  319. 

9;  6T.  R.  69;    Willes,  9;  o   B.  &   Aid.  (q)  See  Steph.  9d  cd.  939, 937 ;  9Tai»t. 

I  B.  &  C.  704.  978 ;  9  Bulstr.  55. 


(1031)  {  In  an  action  of  debt  for  rent  reaerTed  by  indenture,  the  plaintiff  may  slate  ia 
bia  declaration  the  aubstance  of  the  demise,  and  is  not  bound  to  declare  upon  the  deed ; 
and  if  the  defendant  to  such  a  declaration  pleads,  nil  hakuU  in  taumintia,  tiU  Ma  turt- 
wU  i^fra  sex  onnot,  or  any  plea  which  is  prima  facie  a  good  plea,  no  estoppel  appearing  on 
the  record,  the  plaintiff  may  reply,  that  the  demise  was  by  indenture,  and  audra  repOw 
tson  will  not  be  a  departure.     Davis  9.  Shoemaker,  1  Rawle,  135.  ( 

(1032)  Where  the  tenant  in  a  writ  of  entry,  demanding  a  freehold,  pleaded  the  geneial 
issue,  it  was  held  that  be  had  thereby  admitted  in  the  record,  that  he  was  tenant  of  tbe 
fr«ehold ;  and  was  therefore  estopped  from  proving  that  ha  waa  teuant  at  will  only.  K*- 
liaran  9.  Brown,  4  Mass.  Rep.  443^ 

(1093)    {  Stoir  V.  Wisa,  7  Conn.  Rep«  914.  } 
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The  second  description  of  replication  is  tliat  which  neither  concludes  the    n*  tbi 
defendant  hj  matter  of  estoppel,  nor  confesses  and  avoids  the  plea,  but  trav*      '^^* 
er«e«  or  denies  ike  truth  thereof ^  either  in  part  or  in  vfhole  (r).     It  will  be  t^dlv.  De- 
proper  to  consider  the  nature  of  these  replications  under  the  following  ^^J^^^ 
h«ad8 : — 

1st.  A  denial  of  the  whole  pleat  or  de  injuria^  &c.  IsL  Of  the 

(    1st.  When  allowed,  or  not  proper,  or  not  advisable.  wAofe  pica. 

\  2dl7.  The  form  of  such  replication. 
Sdlj.  A  denial  of  only  part  of  the  plea. 
i    1st.  Of  what  fact. 
(  2dl7.  The  mode  of  such  special  denial. 
^3dly«  A  denial,  and  stating  a  particular  breach,  &c. 

There  is  no  real  distinction  between  traverees  and  denials ;  they  are  the 
same  in  substance  («).  Any  pleading  by  which  the  truth  of  the  opponents 
allegation  is  disputed  is  termed  a  pleading  by  way  of  traverse  or  denial. 
Traverses  are  of  *two  kinds,  general  or  special.  The  genera/ traverses  oir  [*637] 
denials  were  the  general  issue  (<),  and  the  replication  de  injuria  stta  propria^ 
and  such  pleadings  as  simply  deny  a  particular  fact  pleaded  by  the  advem 
sary ;  the  special  traverse  in  its  strict  legal  sense  imports  the  technical  and 
now  unusual  formal  traverse,  with'  an  inducement  and  aheque  hoCf  which  will 
be  presently  explained  («)• 

It  is  the  first  object  of  pleading  to  bring  \he  point  in  dispute  between  the  par- 
ties, at  as  early  a  stage  of  the  cause  as  possible,  to  an  issue  or  point  which  is 
not  multifariouB  or  complex  {v) ;  and  therefore  the  issue  must  in  general  be 
single  {x)  (1034).  But  this  single  point  may  consist  of  several  facts  if  they  be 
dependent  and  connected  (i^)(l035) ;  and  therefore  where  in  trespass  the 
defendant  justified  under  a  right  of  common,  and  the  plaintiff  in  his  replica- 
tion traversed,  **  that  the  cattle  were  the  defendant's  own  cattle,  and  that  they 
were  levant  and  couchant  upon  the  premises,  and  commonable  cattle ;"  the 
replication  was  on  a  special  demurrer,  assigning  for  cause  that  it  was  multi- 
farious, holden  to  be  good  (z).  So,  according  to  the  first  resolution  in  Cro» 
goie^s  case^  to  a  justification  under  proceedings  in  the  Admiralty  Court,  Hun- 
dred  Court,  or  County  Court,  or  any  other  Court  wliich  is  not  of  record^  de 
injuria  sua  propria  is  good ;  all  being  matter  of  fact  and  making  i>ut  one 
cause  or  justificaton  (a).  And  in  a  late  case,  where  in  an  action  for  malicious- 
ly suing  out  a  commission  of  bankruptcy  against  the  plaintiff,  the  defendant 
l^eaded  that  the  plaintiff*  being  a  trader,  and  being  indebted  to  the  defendant  in 

(r)  See  In  general,  Com.  Dig.  Pleader,  (e)   Willes,  204,    54;    1   East,  SI7;    1 

O.  s  SauDcL  Index,  '*  TraverseJ"    Summary  Burr.  SSO ;  Sammary  Treat,  on  Pleading, 

Treau  on  Pleading,  75  to  80 ;  Staph.  8d  ed.  77. 

186  to  S3 1.  {x)  Jd,  Ibid. 

(t)  Witlee,  994.  (y)  1  Burr.  890  ;  Willee,  100,  n.  e. ;  Bui. 

(0  But  tinee  the  Reg.  Gen.  Hil,  T.  4  W.  N.  P.  93 ;  8  Co.  67  b ;  9  B.  &  C.  908. 

4,  there  it  no  general  issue,  i.  e.  denying  eve.  (t)  1  Burr.  390 ;  Willee,  100,  n.  c. ;  Bui. 

Tj  alk^tion  in  a  deeUration.  N.  P.  93  ;  8  Co.  67  b ;  and  see  1  Crom.  &  , 

(«)  1  Saand.  103,  n. :  Stephen,  9d  ed.  M.  500. 

905.  .  (a)  8  Co.  67  b ;  Willee,  101,  note  e. 


(1034)  Vkle  Rogers  v.  Burk,  10  Johns.  Rep.  ^0. 

(1035)  Vide  Strong  v.  Smith,  3  Cainee*  Rop.  160. 
Tot.  !•  76 
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u.  TB«    ^  ciiQi  of  ;£100  became  bankrupt,  wbereupon  the  defendaot  sued  out  the 

!.*     oofliinisaiQii ;  and  tbe  plaintiff  vepUed  de  mjurim  9ua  proprtBj  on  dononrer,  as- 

9ily,  Do-  signiBg  for  cause  tbat  the  plaintiff  bj  bis  repHration  bad  attempted  (o put  ia 
plea.     ^  *  VMue  (be  distinct  filets,  tbe  act  of  bankruptcy,  the  trading,  and  the  petitioniig 
1st  Ofiho  creditor's  debt ;  it  was  held  tbat  tbeso  three  facts  constituted  but  one  entirt 
^     •  P  **•  proposition,  and  that  the  replication  was  therefore  good  (6).     Indeed,  in  some 
[  *688  J  cases  the  traverse  or  denial  *must  consist  of  more  than  one  fact,  for  it  is  an- 
other rule  tbat  in  a  traverse  tbe  plaintiff  cannot  narrow  the   title  set  up  by  the 
defendant  (c).     And  the  reason  why  the  general  replication  de  tn/urio,  which 
will  presently  be  fully  explained,  cannot  in  many  instances  be  adopted,  is  not 
because  it  puts  two  or  three  things  in  issue  (d). 
First,  Ge-       In  actions  on  contracts  and  in  replevin,  tbe  replication  usually  denies  tiie 
oTm  bv*    fnaterial  facts,  or  one  of  (he  facta  alleged  in  tbe  plea,  with  particularity  and  in 
dt  i^rU,  express  worda  {e)C    But  we  have  seen  that  de  injuria  may  be  proper  in  assump- 
7 wad         ***•  case,  covenant,  or  replevin  (/ ).     If  a  replication  deny  the  whole  of  a  plesi 
not  proper  yet  pBoof  of  so  much  as  in  justice  entitles  plaintiff  to  recover  will  suffice  {g). 
er  advuM^   In  tretpoM^  and  in  actions  on  tbe  case  for  slander,  the  replication  contaiDtng  a 
^eneroi  danal  of  the  whole  plea  sometimes  occurs,  and  is  termed  a  repKcatioD 
dt  injuria  sua  propria  absque  tali  causa^  or  **  de  son  tort  demesne  sans  Hd 
cause ;"  (&)  or  if  a  part  of  tbe  plea  he  admitted,  then  it  is  termed  de  ivjuria  a^ 
sqs  residua  cafMO,  thereby  denying  all  but  the  admitted  fact  or  facts.    This 
replication  tenders  issue  upon  and  compels  the  defendant  to  prove  every  ma* 
terial  allegation  in  his  plea  (i),  and  therefore  it  is  frequently  advantageous  to 
the  plaintiff  to  adopt  it,  when  by  the  rules  of  pleading  it  is  permitted. 
Aa  to  de  '^  general,  when  the  defendant's  plea  in  trespass  or  case  consists  merelj 

t^ttrio,  of  matter  of  excuse^  and  not  of  matter  of  right  or  interest  inconsistent  with 
or  affecting  the  right,  the  infringement  of  which  is  complained  of  in  the  doc- 
laration,  whether  it  relate'  to  the  person,  or  to  personal  or  real  property,  the 
general  replication  ds  injuria  is  sufficient  {k).  And  in  these  cases,  when 
a  title  is  stated  merely  as  inducement  to  tbe  defence,  the  plaintiff  need  not 
answer,  or  particularly  deny  it,  because  it  is  merely  collateral  to  the  oiatter 
in  dispute:  but-  there  is  a  material  difference  between  these  cases  and 
the  instances  in  which  the  phiintff  makes  title  by  his  decloration  to  any 
thing,  and  the  defendant  in  bis  plea  denies  the  titl^,  or  claims  an  ihlirttl 

(6)  S  B.  M  C.  90S;  4  D.  &  R.  579,  S.  C. ;  (g)  St^e  lale  instance  in  Bradiey  v.  Uil- 

vide  4  B.  «t  Cits.  353.  ncs,  I  IJin-  N.  C.  r.64. 

(c)  4  T.   R.   157;  Summary  Treat,   on  (A)  Com.  Dig.  Ploaiif  r,  F.  18  j  Cro?ti«*« 

Pleading  78.  cuff*,  8  Co  07.     Most  of  ihe  poirts  renting 

{d)   IB.  &  P.  80  ;  2  Satnid.  895  n,  note  ;  lo  this  rrplictiuon  are  coliccled  in  Crogate's 

1  Bing.   N.    C.    644.     When   a   replicniion  caie,   8   Co.    67;    Crtckreil  v.  Armstrong, 

traversing  the  whole  of  o  plea  is  bad,  see  Willcs,  99;  Doc.  Pine.  tol.  i.   113  to  115; 

Moore  o  Boulcott,  5  Moore  ^   Scolt,  182  ;  3  and  Com.  Dif.  PIradcr,  P.   18.  &c;  I  B-fc 

Dowl.  145,  S  0.     De  injuria  to  a  plea,  jus..  P.  79,  80  ,  Finch.  L  »w,  395,  396;  «  Samd. 

tifying  an  expulsion  fi-(>m  a  house  as  servant  S95,  n.   1;  1   b^aund.  344   c    n.  7  ;  Arehb. 

of  lawful  occupier,  is  good,  1    Crom.  &  M.  S38. 

197;  and  is  good   as  a  pita  in   bar  loan  (i)  Com.  Pig.  Pleader,  F.  18  to  94;  8Cc. 

Avowry  for  poor  rate,  1  Crom.  N  M.  500.  67  ji ;   W  ilUs,  100. 

(«)  In  replevin,  the  replication  de  injuria,  (k)  8  Co.   67,  a ;  Com.  Oi|r.  Pleader,  F. 

it  was  said,    never    occurs.     Fincb*   Law.  16  «ic.  ;   l>oc.  PI.    113  to   1 15;  1   6.  &  P* 

396;  1  a  k  P.  76}  but  see  I  Crom.  U  IVI.  80;  J  Enst,  213,  214,  218;  2  Sauod.  29$i 

197,600.  n.  1:  7  Price,  670. 

(/)  Jinte,  614.-  i          .    j          .    . 


REPLICATIbNS   TO   A    SPECIAL  PLEA« 


'089 


in  tha^  subject-matter ;    for    then  the    plaintifT  must    reply  *apecially  (/).     "•  thc  . 
Thus,  in  an  action  for  an  assault,  if  the  defendant  plead  son  assault  demeantt      !!^* 
or  that  he  aiteeted  the  plaintiff  upon  hue  and  cry  levied  (m) ;  or  the  plea  Sdiy.  Do* 
be  moderate  correction  of  a  servant  for  his  neglect  of  ser\'ice,  the  general  rep-  ^^^^ 
licaliou  de  tt^nrto  is  sufficient,  if  the  plea  be  untrue  (n).     And  though  such  Im.  Of  the 
excuse  for  the  personal  injury  may  be  stated  in  the  plea  to  depend  on  thepof-  ^^^P'*^ 
Session  of  land  or  personal  property  ^  as  if  the  defendant  plead  that  the  plain- 
tiff entered  upon  his  possession,  and  that  therefore  the  defendant  inoUUer  ma* 
wm§  imposuit  to  remove  him  (o) ;  or  if  the  plea  be  that  the  defendant  was 
snssdj  &c.  as  rector,  and  that  the  tithes  were  severed,  and  that  the  plaintiff 
endeavored  to  parry  them  away,  and  that  the  defendant,  in  defence  of  his 
tithes,  moUiUr  manus  imposuiU  &c  ;  yet  in  these  cases  the  general  replica- 
tion is  sufficient,  and  the  plaintiff  need  not  answer  the  defendant's  title  ;  be- 
cause the  plaintiff  by  his  action  claims  nothing  in  the  soil  or  com,  but  only 
damages  for  the  battery,  which  is  merely  collattral  to  the  title,  and  which  is 
atuted  merely  as  inducement  ( p).     However,  in  a  recent  case,  it  seems  to 
have  been  considered  that  where  the  excuse  arises,  even  in  part,  out  of  the  «ei- 
•tst  infes  of  another,  then  de  injuria  is  insufficient  {q)*     So,  in  trespass  to  per- 
oanal  property,  if  the  defendant  merely  justify  the  chasing  cattle  or  removing 
goods  from  land  of  which  he  was  possessed^  the  general  replication  will  suf- 
fice (r).     And  in  trespass  to  real  property,  if  the  defendant  in  his  plea  do  not 
claim  any  interest  therein,  or  easement  over  the  same,  the  replication  de  tn/u- 
ria  is  sufficient ;  as  if  in  trespass  for  pulling  down  a  building,  the  defendant, 
without  claiming  any  interest  therein,  plead  that  he  removed  it  as  being  a  nu- 
isance on  his  land,  this  general  replication  will  suffice  («].     So,  if  in  trespass 
to  land  with  cattle,  the  defendant  plead  that  the  plaintiff's  fences  were  out  of  re- 
pair, whereby  the  defendant's  cattle  escaped  into  the  plaintiff's  close,  this  plea 
consisting  merely  *of  matter  o{  excuse^  and  claiming  no  interest  in  the  land,  may,  f  *640  ] 
it  is  said,  be  answered  by  the  general  replication  {t).  And  though  it  is  stated  as 
a  general  rule,  that  where  the  defence  rests  upon  an  authority  of  law  the  repli- 
cation must  be  special  (u),  yet  this,  as  a  general  position,  is  inaccurate  (ar). 
For  if  the  defendant  justify,  that  he,  as  a  constable,  without  a  warrant,  took 
the  plaintiff  for  a  breach  of  the  peace ;  or  as  a  vagrant  or  lunatic  (y) ;  or  un- 
der a  public  act  of  parliament ;  or  under  a  right  for  all  persons  given  by  the 
common  law  {z) ;  or  if  in  trespass  for  false   imprisonment,  the  defendant  jus- 
tify by  process  out  of  the  Admiralty,  Hundred,  or  County  Court,  or  other 
court  not  of  record,  the  general  replication  is  sufficient ;  all  being  matter  of 
fact,  and  making  but  one  cause  (a).     The  instance  of  an  entry  to  view  waste 


(0  YeW.  157;  Cro.  Jac.  M5 ;  Willea, 
lOi,  103  ;  Com.  Dig.  Pleader,  F.  20,  «l. 

im)  8  Co  67  a  ;  1  Saucd.  244  a,  note  7. 

(«)  Gilb.  C.  P.  154;   Wlllca,  102. 

(o)  Laleh.  188,  221  ;  Com.  Dig.  Plead., 
P.  18  ;   12  Mod.  582  ;  ante,  626.  n.  (y). 

(p)  Yclv.  157  ;  Cro.  Jac  224,  225;  Com. 
Dig.  Pleader,  P.  18 ;  2  Saund.  295,  n.  1 ;  1 
Crom.  &  M.  200. 

(q)  JinU,  638 ;  I  B.  ft  P.  90 ;  and  see 
WiUci,  102,  103 ;  12  Mod.  582  ;  Cro.  Eliz. 
639,  540 ;  Cro.  Jac.  698 ;  7  Price,  670. 

(r)  Ante,  626, 627. 


(f)  Summary  TreaL  on  Pleading,  81,  82 ; 
ante^  626, 627. 

(0  JnU,  628;  1  Cr.  6c  M.  600. 

(w)  8  Co.  67  b. 

ix)  12  Mod.  582. 

(y)  Com.  Dig.  Pleader,  F.  18;  12  Mod. 
6i». 

(z)  12  Mod.  580,  581  ;  1  B.  k  P.  77 ; 
Summary  Treat,  on  Pleading,  81.  ace,; 
Tidd,  9lh  edit.  084  ;  and  8  Co.  67  b,  eonira, 

(a)  Com.  Dig.  Pleader,  F.  19;  12  Mod. 
582 ;  8  Co.  67  a ;  Doc  Plac.  1 14. 
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it-  TBI    proceeds  on  a  special  reason  (i) ;  for  suppose  the  lessor  was  seised  in  fee, 

*     stich  sebin  would  be  involved  in  the  issue  (6). 

Sdlv.  De-       If  in  any  case  the  defendant  justified  under  the  warrmU  of  a  justice  ef  the 

plML  peace  (c),  or  as  $ervant  of  anoiheVf  or  by  hi$  command^  the  replication  most 

iBt.  Of  the  have  been  special,  and  admit  or  protest  the  warrant  or  commaodmeot,aDd  reply 

^      ^^^  de  injuria  abtque  renduo  catuOf  or  take  issue  simply  on  the  warrant  or  com^ 

Imtttrla  18    inandment  (d).     However  in  a  late  case  it  was  held  that  de  if^ria  was  a  good 

not  proper,  replication  to  a  plea  justifying  as  tervuni  of  an  occupier  in  turning  out  die 

lAcKTraDli-  p'^ii'^^i'oio  ^^  house  (e),  and  de  injuria  is  a  good  plea  in  bar  to  an  avowry 

cation  or    for  a  poor-rate  ( /).     So,  **  when  by  the  defendant's  plea  any  amthoriiy  or  po»- 

muired     ^  '"  mediately  or  immediately  derived  from  the  plaintiflT,  theret  although  no  io* 

terest  be  claimed,  the  plaintiff  ought  to  answer  it  specially,  and  shall  not  reply 

de  injuria  generally ;"  (g)  as  if  he  justified  by  virtue  of  the  leave,  or  lioeoce, 

or  command  of  the  plaintiff  {h).     So,  when  the  defendant  in  his  plea  daimi 

in  his  own  right,  or  as  lessee  or  servant  of  another,  any  right  to,  or  intereetio, 

[  *641  ]   *the  person  (t ),  personal  property  (A;),  or  real  property  (/),  for  a  supposed  is- 

jury  to  which  the  plaintiff  has  declared ;  or  any  right  of  way  (m),  coranon  (s), 

or  other  easement,  &c.  (o) ;  or  rent  issuing  out  of  the  land  claimed  indie 

declaration  (p) ;  or  right  to  enter  for  a  distress  for  rent  (9) ;  or  if  tbe  plet 

contain  matter  of  record  not  stated  merely  as  inducement  (r)  (1086 ),aQd  of 

which  a  jury  cannot  be  competent  judges,  as  if  the  sheriff  or  his  officer  justify 

under  process  of  a  Court  of  record  (a) ;  or  if  the  defendant  justify  under  the 

warrant  of  a  justice  of  the  peace  {i);  or  under  a  particular  custom  of  a  ma* 

nor  (u) ;  or  in  some  cases  by  authority  of  law,  as  to  view  waste  (z) ;  in  these 

cases  the  general  replication  de  injuria  is  improper  {y).     In  such  instances 

the  plaintiff  must  either  deny  the  title,  easement,  vrarrant,  &c.  in  particular  (s); 

or  admitting,  or  in  some  cases  protesting  (which  in  effect  admits)  those  mat- 

(6)  U  Mod.  582.  le%  52,  99,  101, 102  ;  Doc.  Plac.  IH;  Com. 

(c)  H  Mod.  58-2,  583.  Dig.  Pleader,  P.  21,  &c. 

(d)  Id.;  8  Co.    67  o,  b;    Lulw.     1459;  (m)  M;   I  a&  P.  79. 
Doc.    Plac.  113,   114;   1  B.  &  P.  76;  Com.  (n)  Id, 

Dig.  Pleader,  F.j  Willes,  100, 101 ;  2  Saund.  (o)  Id, 

%b5  b,  n.  1  ;  2  Bro.  Ab.    De  ton  lort  Dt-  (p)  8  Co.  67  a;     1  B.  &  P.  76{   Willea, 

metnt,  pi.  13,  15.  52 ;    Com.  Dig.  Pleader,  F.  21 ;    Hooker  ■■ 

(e)  Piggotl  V,  Kemp,  I  Crom.  &  M.  197;  Nye,  1  Crom.  M.  &  Ros.  258 ;  4  Tyr.  777. 
onXe,  594,  n.  (y).  {q)  i  Crom.  M.  &  Ros.  258  ;  4  Tyr.  777 ; 

(/)  Bardons  v.  Selby,  I  Crom.  &  M.  600 ;  tdiitr  aa  to  a  distress  for  poor-rate ;  1  Crom. 

8  Barn.  &  Add.  2.  &  M.  500 ;  3  B.  &  Adol.  2. 

(g)  8  Co.  67,  68;  1  B.  &  P.  80;  Cora.        (r)  Willes,  103,  note  a;  Com.  Dig.  PW, 

Dig.  Pleader,  P.  22  ;  2  Saund.  295,  n.  I  ;  F.  19,  20 ;  2  Leon.  81. 
Stephen,  2d  ed.  204  ;  Willes,  99.  (j)f8  Co.  67  a  ;    Doc.   Plac  114;  Coo. 

(A)  Com.  Dig.  Pleader,  F.  22  ;  Summary  Dig.  Pleader,  P.  20 ;    Hardr. « ;    12  Mod. 

Treat,  on.  Pleading,  83  ;  Bro.  Ab.  De  son  580,581,582. 

tori,  pi.  30  ;  Ld.  Raym.  104,  105.    Howev-        (/)  12  Mod.  582,  583 ;  Doc  Plac.  IIS. 
er,  to  tbe  common  plea  of  licence  to  a  decla-        (u)  Cora.  Dig.  Pleader,  F.  20 ;    Bob.  76 ; 

ration  in  trespass,  it  is  usual  to  reply  that  7  Lev.  49  ;  8  Co.  67  a ;  Willes,  202. 
defendant,  of  hU  own  wrong,  and  without  the        (*)  Co.  67  b ;  Com.  Dig.  Pleader,  P.  Wj 

sup[>oBed  licence^  committed,  &c  see  po$i,  12  Mod.  582. 
Tol.  iii. ;  1 1  East,  461.  (y)  See  all  tlie  abore  cases,  and  8  Co.  67; 

(0  Willes,  102.  1  B.  &  P.  79,  80  ;    Doct.  Plac.  114;   Co«. 

(*)  Yelv,  167;  Cro.  Jac226;  Cro.  Eliz.  Dig.  P.eader,  F.  20,  &c.;    4Bin6.729;   I 

W»-  M.&  P..723;    S.   C.   2  Y.  a  J.  304,  871 

(0  8  Ca  67  a ;  1  B.  &  P.  79  c,  80  ;  Wil-  See  the  form,  poet,  vol.  iiL 

^_^__ («)  Lmw.  1459. 

(1036)    I  See  Allen  ».  Crofoot,  7  Cow.   Rep.  46. 1     Griswold  ».  Sedgwick,  1  Wend.  R- 
ISO.    Coburn  «.  Hopkins,  4  ib.  678.  -&       > 
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ten  (y),  must  reply,  that  the  defendant,  of  his  own  wrong*  and  without  tht  ree*    9.  rna 

idue  of  the  cause  aHeged  by  the  defendant,  committed  the  trespasses ;  in     *^*^' 

which  ease  it  will  not  he  incumbent  on  the  defendant  to  prove  either  of  those  Sdly.  De- 
nial of  the 


p!ea. 


matters  so  admitted  or  protested  {z).     Where  matter  of  record  is  denied,  the 
replication  should  be  merely  md  iiel  record  (o)(  1037).  ist  Of  tbe 

Thus,  where  in  trespass  for  taking  the  plaintiff's  servant,  the  defendant  ^  1^ 
pleaded  that  the  father  of  the  person  taken  held  of  the  defendant  by  knight's 
service  and  died  seized,  and  that  the  person  taken  being  under  age  the  defend** 
ant  seized  him  as  his  ward,  the  general  replication  de  injuria  was  held  insuffi- 
cient»  the  plea  claiming  an  interest  in  the  ^person  claimed  by  the  plaintiff  in  [*642  ] 
bis  declaration  (6).  So,  if  in  trespass  for  taking  goods,  trees,  &c.  the  defend- 
ant plead  that  he  took  them  as  tithe,  or  as  a  distress  for  rent,  or  as  damage 
Jeasanff  showing  title  thereto,  the  general  replication  will  be  improper  (e). 
But  by  the  statute  of  sewers,  and  in  the  instance  for  distresses  for  poor's- 
rates,  exceptions  are  introduced  ;  and  where  in  a  justification  of  taking  cattle 
damage  fe^asant,  the  defendant  sets  out  a  title  and  does  not  rely  merely  on 
possession,  the  replication  should  be  special  (c{)*  Other  instances  have  al- 
veady  been  sufficiently  enumerated.  It  also  seems,  that  though  the  plea  claim 
BO  iniereet  in  the  property  mentioned  in  the  plaintiff's  declaration,  but  merely 
contain  matter  oi  excuse,  yet  where  ioch  matter  of  excuse  arises  in  part  out 
of  the  eeiein  in  fee  of  another,  it  is  not  advisable  to  reply  de  injuria ;  because 
that  replication  is  only  allowed  where  in  the  plea  an  excuse  is  offered  to  per- 
90»al  injuries,  and  not  even  then  if  it  relate  to  any  itUereet  in  land,  which 
would  make  part  of  the  issue  (e) ;  there  being  a  distinction  in  thb  respect  be* 
tweeo  a  plea  relying  merely  on  posaession  as  inducement,  and  where  an  inter- 
eat  is  {beaded  by  way  of  title  (/).  » 

There  are  also  many  cases  in  which,  though  the  replication  de  injuria  might 
not  be  objectionable  upon  demurrer,  still  it  will  not  be  proper  to  adopt  it,  and 
it  may  be  necessary  in  effect  to  confess  and  avoid  the  plea.  Thus,  if  in 
trespass  for  an  assault  the  defendant  plead  son  assauU  demesne^  and  the  plaintiff 
did  in  fact  commit  the  first  assault,  but  can  justify  it  as  having  occurred  in 
<lefence  of  his  house,  &c.,  it  would  be  improper  to  use  the  traverse  de  injuria^ 
^c,  and  the  plaintiff  should  reply  his  possession  of  the  house,  and  defendant's 
entry  and  refusal  to  quit,  &c«  {g)  And  in  an  action  for  false  imprisonment, 
where  the  defendant  justifies  the  commitment  as  a  magistrate  for  a  bailable 
ofience,  in  consequence  of  an  information  upon  oath,  the  plaintiff,  under  the 
general  replication  de  injuria  sua  propria^  &c.  *cannot  give  in  evidence  a  [  *64Z  ] 
tender  and  refusal  of  bail,  but  ought  to  reply  that  matter  specially  (&)•  But 
where  in  trespass  for  breaking  and  entering  the  plaintiff's  ship,  and  seizing 

(y)  Po«l,  611.  Pleader. 

(2)  1  O.  &  jr.  48.  (e)  1  B.  &  P.  80  ;  Wiltes,  lOi,  103 ;  Ore. 

(a)  3  LeT.  243,  844 ;  Liitw.  1459.  Jac.  598  ;  Lord  Raym.  640;  IS  Mod.  582 ; 

lb)  WiUee,   102;  Yelv.   158;   1   Brownl.  Cro.  EHz.  539,  540;    Yelv.   157,  obwnred 

S15  ;  Com.  Di^.  Pleader,  F.  21.  upon  in  Willes,  lOt  ;  2  Saund.  296,  n.  1 ;  7 

(c)  JtnU,  626,  627,  639 ;  Cro.  Jac  226 ;  Price,  670. 

YelT.   167;    Cro.  Eliz.  539;    Com.  Dig.  (/)  Cro.  Car.   139;    Ld.  Raym.   120; 

Pleader,  F.  2t ;  1  B.  &  P.  76;  WiUea,  52,  Carth.  10. 

99.  (g)  •4aI«,624. 

(iQ  JtUtf  639;   1  Lev.  307;  Com.  Dig.  (4>  2  Bla.  Rep  1165. 

(1037)    {  See  Qreea  ct  al.  v.  Orerington.  16  Johns.  Rep.  55. } 
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n.  TH«    Mid  oiMi verting  hb  goodsi  the  defendtnU  justiied  uoder  t  wtitof  jim  fiaiu^ 

^^'     to  which  the  ptaintiff  replied  de  injuria  9um  prajnia  ab9qu9  reaidw  coins,  and 

tdly.  De-   new  assigned  thai  the  defendants  entered  the  ship  and  took  the  goods  for 

pl^  other  purposes  than  those  mentioned  in  the  plea ; — it  was  held,  that  it  was 

tmu  or  the  competent  to  the  judge  to  leave  it  to  the  jury  to  say  whether  the  goods  were 

wMcplsa.  i0f^jifig  taken  under  the  writ,  or  whether  the  execution  was  resorted  to  as  a 

color  for  taking  thera  to  evade  payment  of  freight,  to  which  they  woidd  have 

been  liable  had  the  defendants  accepted  them  under  the  bill  of  lading,  and  not 

to  efiect  a  levy  by  virtue  of  the  writ  (t).     In  many  cases,  where  it  may  not  be 

absolutely  necessary  to  reply  specially,  it  may  be  advisable  so  to  do  in  order 

to  narrow  the  plaintiff's  evidence,  and  to  compel  the  defendant  to  admit  a  part 

of  his  title  {k). 

Where  de  injuria  is  improperly  replied,  the  defendant  may  demor  generally, 
but  the  defect  will  be  aided  after  verdict  (/). 

Form  of         In  point  of /orm,  the  genernl  replication  de  injuria  or  de  son  tort  deme$nt 

^T*!!^^  would  be  defective,  unless  the  words  absque  tali  causa  be  added,  though  the 

juris,  Ac    omission  will  be  aided  by  verdict  (m).     The  usual  language  of  this  repli* 

cation  in  trespass  is  *^pruludi  noJ^''  because  he  says,  that  the  defendant,  at 

the  said  times  when,  &o.  of  his  own  wrongs  and  vfUkoul  Ihs  ctwse  by  him  in 

his  said  second  plea  alleged,  committed  the  said  trespasses  in  the  introductoiy 

part  of  that  plea  mentioned,  in  manner  and  form  as  the  plaintiff  hath  above 

theraof  complained  against  him,  and  this  he  the  plaintiff  prays  may  be  inquired 

of  by  the  country,  &c.  (n)  which  is  uniformly  the  conclusion  of  such  a  replt- 

oation.    The  word  cause,  which  means  without  the  matter  of  excuse  alleged, 

though  in  the  singular  number,  puts  in  issue  all  the  facts  in  the  plea,  whidi 

constitute  but  one  cause  (o) ;  and  if  such  a  replication  be  adopted,  as  we  have 

[  *644 1    nnen  it  may  be,  *in  answer  to  two  or  more  pleas  by  different  defendants,  the 

tali  coMsa  will  suffice,  reddendo  singula  singulis  (p) ;  and  the  words  mods  d 

forma  only  put  in  issue  material  allegations  in  the  plea  {q). 

Secondly,  When  the  plaintiff  is  not  at  liberty  to  reply  de  injuria  to  the  whole  plea,  but 
deoial  of  must  deny  some  palieular  fact  or  facts,  it  is  first  to  be  considered  what  fact  he 
of  the  plea.  ^V  ^^^7  '  ^^^  secondly ^  the  form  of  such  denial  (r). 

let.  What  Ist  A  party  may  traverse  or  deny  any  material  and  issuable  allegation  in 
fast  Of  pan  iijg  opponent's  pleading;  and  this  although  the  matter  be  stated  with  more 
lar  maybe  preciseness  or  particularity  than  is  necessary  (1038) ;  as  if  in  an  avowiy,it 
travened.    }^  stated  that  the  defendant  was  seised  in  fee,  though  it  would  have  been  svfi* 

(i)  4  Bine:  729  ;  S.  C.  affirmed  in.  error,  Bing.   N.  C.  359;  3  Dowl.  754;  Inee  f. 

I  xM.  &  P.  783  ;  9  T.  &  J.  304.    See  id.  79.  Farrer,  1  Westm.  Chromcle,  38i ;  and  ^ 

(k)  WHIea,  904,  54;   I  Eaet,  S17.  toI.  iii. 

(0  Com.  Di?.  Plendcr,  F.  24 ;  3  Lev.  65  ;  (o)  8  Ca  67  ;  II  East,  451,  455. 

Bob.  76;  Sir  T.  Raym.  50.  {p)  l  Leon.  194;    Cro.  Eliz.  139;  1  Sii 

(m)  Com.  Dis  Pleader,  F.  84;  Cro.  Jac  39. 

599;  Gilb.  C.  P.  153;   1   Sid.  341  ;  Lutw.  {q)  Jintt,  611  ;  Otib.  C.P.5I. 

1384.  (r)  As  to  iraTerees  in  ^neral,  Con.  Dig. 

(n)  See  the  form  of  the  replication  de  in-  Pleader,  Q. 
Juria  in  assumpsit,  ante^  614,  note  (x) ;  8 


(1038)   {  Bradser  e.  Demick,  90  Johns.  Rep.  406.  { 
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eiekit  to  faave  alleged  that  the  close  was  his  freehold,  &c.,  the  seista  in  fee    ><•  thv 

may  be  traversed  (s).    And  a  material  fact  may  be  denied,  though  laid  under  a      .* 

videUcH  (t)  {1039).  MIy.   0©. 

So,  whatever  is  necessarily  understood,  intended,  or  implied  from  the  plea,  p|^^^ 
is  traversable  as  much  as  if  it  were  expressly  alleged  (u).    Thus,  the  allegation  ^^^     q^ 
that  **  A.  is  seised  of  a  close,"  imports  that  he  was  sole  seised,  and  therefore  pmrt  of  the 
it  may  be  shown  that  B.  was  seised  of  a  third  part,  with  a  traverse  that  A.  dfone  P^^* 
was  seised  (x).     But  matter  not  before  stated  in   the  adverse  pleading,  or 
necessarily  implied,  is  not  traversable  though  it  affect  the  merits  {y)\     In  re* 
plevin  and  trespass  to  personal  chattels,  if  the  defendant  justify  as  bailiflfor  by 
die  command  of  another,  his  authority  might  always  be  traversed  ;  and  the 
same  rule  now  holds  in  trespass  to  real  property  {z).    When  a  party  appeara 
on  the  face  of  the  pleadings  to  be  estopped  from  denying  a  fact,  if  he  were  to 
traverse  it  his  pleading  would  be  demurrable  (a).     *The  plaintiff  must  be  p  #545  -1 
extremely  careful  to  traversing  one  of  several  facts,  that  he  denies  that  which  is 
most  open  to  objection,  for  he  admits  those  which  are  not  expressly  denied. 
In  trespass  to  land,  the  defendant  pleaded  that  A.  was  seised  in  fee,  and  being 
80  seised  granted  a  right  of  way  by  non-existing  grant ;  and  the  replication 
traversed  the  grants  and  it  was  held  that  on  these  pleadings  it  was  not  com- 
petent to  the  plaintiff  to  prove  that  A.  was  not  seised  in  fee,  for  the  purpose  of 
rebutting  the  presumption  of  the  grant  (6). 

If,  however,  an  allegation  in  the  opposite  pleading  be  altogether  immaterial^ 
it  cannot  be  traversed ;  otherwise  the  object  of  pleading,  viz.  the  hrmging  the 
parties  to  an  issue  upon  a  "matter  or  point  decisive  of  the  merits,  would  be 
defeated  (c).  And  upon  this  ground,  mere  matter  of  aggravation,  not  going  to 
the  cause  of  action,  or  mere  inducement  or  explanatory  matter  not  in  itself 
to  or  the  substance  of  the  case,  should  not  be  traversed  (d). 


it  is  also  a  most  material  rule  upon  this  subject,  that  a  traverse  should  be 
taken  on  matter  of  fact,  not  mere  matter  or  conclusion  of  law ;  for  to  raise  an 
U8U6  upon  a  legal  inference  or  question  would  be  to  submit  to  the  jury  that 
wfcich  it  is  the  province  of  the  Court  to  decide  (e)  ;  thus,  where  in  trespass  for 
fishing  in  the  plaintiff's  fishery,  the  defendant  justified  that  it  was  an  arm  of 
the  seat  wherein  every  one  might  fish  ;  a  replication,  traversing  that  in  the  said 
arm  of  the  sea  every  subject  had  the  privilege  of  fishing,  was  held  to  be  de« 

(s)  9  8«iind.  S06,  207,  not^s  2r,  &3,  24;  Fast*  245,  n.  c;   Cro.  Car.  586;    Willes, 

1  6aund.  i^2,  noie  2  ;    Com.  D'l^*  Pleader,  100,  note  b  ;  aiUe,  627. 

a.;  nee  4  Moore,  305 ;    1  B.  &B.  531;  as  (a)  Stra.  817;    8  T.   R.   487;    7  T,  R, 

to  the  danger  of  unneccuary  pariicularily,  557 ;  flnte,  634. 

see  ante,  261,  262.  (6)  I  C.  &  J.  48. 

(I)  1  Saund.  170,  n  3.     As  lo  the  vfc/e/j-  (c)  Sfe  2   Saund.    207  a  ;     Com.    Dig. 

eitj  see  ante,  348.  Pleader,  R.  8,  G.  10  ;  Bac.  Ab.  Pleas,  H.  5. 

(«)   2  Saand.  10,  note  14  ;    U  East,  416  ;  Instances,  Stephen,  2d  ed.  283 

1  Lord  Raym.  39.  (d)  Id. ;  Stephen,  2d  ed.  284,  285. 

(«j  id'i  Salk.  629.  (0  Piowd.   2^1    a;     11    Rep.    10  b;     1 

Ijf)  J    Saund.  912,    note  4.      Instances,  Saund.  23,  note  5 ;    2  Hen.  Bla.   182.    See 

Stepihen,  id  edit.  230.    But  the  demurrer  to  as  to  the  rule  that  a  pUa  must  be  capable  of 

such  traTerse  should  be  special,  id,  trial,  ante,  573. 

(z)   1 1  East,  65 ;   1  Saund.  3*17  e,  n.  4  ;  I 


(1039)    {  Hastings  t\  LoTerin^,  2  Pick.  Rep.  223.    Oleason  v.  M'Vikar,  7  Cow.  Rep. 
42,  ezplaiiiiiig  the  diefum  in  Pauie,  Judge,  Stc  v.  Fox,  16  Mass.  Rep.  133.  | 
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u.  THft  fisetiFe,  as  putdng  in  issue  a  mere  legal  condusioii  (/  )•  This  efrooeow  !»• 
^"^^  verse  more  frequently  occurs  in  cases  where  ike  plea  alleges  certain  facts  in 
%d\f,  De>  justiification,  and  then  concludes  or  infers  from  them  **  by  virtue  whereof," 
ami  of  the  f^pif.f^g  cuju$f)  the  party  ^*  became  seised,"  or  **'  became  liable."  In  such  case 
sdl  Of  ^^  preceding  facts,  or  some  or  one  of  them,  if  any,  should  be  alone  traversed ; 
part  of  the  and  no  traverse  should  be  taken  on  the  mere  legal  result  drawn  from  them,  and 
P'^^  alleged,  perhaps  unnecessarily,    in  the  plea  {g) .    But  where  the  aUegatioo, 

[  *646  ]  whether  in  the  ^shape  of  the  virtuU  c«;W,  praiextu  or  per  quod^  be  compound- 
ed of  law  and  fact,  and  they  be  connected  together,  a  traverse  may  be  proper 
ly  taken  thereon  {h).  This  subject  was  clearly  explained  and  settled  in  a  lale 
case  («),  already  referred  to,"as  showing  what  may  be  put  in  issue  by  de  ts- 
/arto,  &c.  to  a  plea  justifying  under  vl  fieri  faciae ;  the  Chief  Justice  obeerr- 
ed  (At),  **  it  has  been  argued  before  4i8,  that  motives  are  not  examinable,  and 
that  the  allegation  in  pleas  of  virtuie  cujua  is  not  traversable.  If  a  man  do 
that  which  he  is  justified  in  doing,  and  no  more,  the  law,  in  many  cases,  will 
not  permit  his  motives  to  be  inquired  into,  as  if  he  have  a  right  to  prosecute 
for  a  crime,  or  to  arrest  for  a  debt,  there  can  be  no  inquiry  as  to  the  motives 
with  which  these  acts  were  done  ;  but  if  he  do  more  than  as  a  prosecutor  or 
creditor  he  have  a  right  to  do,  he  will  not  be  justified,  and  it  becomes  proper 
to  inquire  whether  the  prosecution  or  arrest  were  not  mere  pretence.  Such  an 
inquiry  is  material  for  the  purpose  of  getting  at  the  real  nature  of  the  transac- 
tion, and  enabling  a  jury  to  award  proper  damages.  The  virinU  cujne  is  some- 
times a  mere  inference  of  law,  as  to  what  is  the  meaning  of  a  writ,  or  the  ex- 
tent of  authority  given  by  it.  In  such  cases  a  question  of  law  is  raised,  and 
there  can  be  no  traverse,  for  that  withdraws  the  consideration  of  law  from  the 
judges,  and  presents  it  to  the  jury.  But  the  virttUe  ct(fu«  son^etimes  raises  a 
mixed  question  of  law  and  fact,  and  when  this  is  ihe  case,  there  may  be  a  tra- 
verse, for  that  is  the  only  mode  by  which  the  facts  are  to  be  settled  on  which 
the  law  depends.  In  Beal  v.  Simpeon  (i),  Mr.  Justice  Powell  says, '  diet 
when  a  matter  of  law  is  only  comprised  in  a  viriute  cujui^  then  it  is  not  traver- 
sable; but  matter  of  fact  in  the  viriute  cujue  is  traversable.'  Lord  Chief 
Justice  Treby  difiered  from  Mr.  Justice  Powell  on  this  point,  and  said,  *By 
tfirtue  of  ihe  tm<,  means  by  authority  of  the  writ  by  an  operation  of  law  oo 
the  writ,  without  any  ingredient  or  mixture  of  matter  of  fact.'  •  The  other 
judges  agreed  with  Mr.  Justice  Powell,  and  said  ^  that  when  the  vtV/a/c  ag»i 
[  *647  ]  is  mixed  with  fact,  it  may  be  traversed.'  (/)  *It  appears  from  Williams'  Saun- 
ders (m),  that  virtuie  cujue,  may  be  traversed,  and  he  refers,  in  support  of  this 
opinion,  to  Hobart  (n),  and  9  Hen.  6  (o).  The  learned  editor,  Mr.  Serjeant 
Williams,  says,  *  that  when  the  words  virtute  pratextu  per  quod,  ^c,  introduce 
a  consequence  from  the  preceding  matter,  they  are  not  traversable,  but  that 


(/)  3  Hen.  Bla.  183;    5  T.  R.  367;  S  (i)  4  Bing.  789.    Affirmed  in  error,  I  M. 

Saund.  159  a ;   16 1,  note  U.  &  P.  783 ;    8  Y.  &  J.  304.     Again  affirmed 

fg)  I  Saund.  83,  n.  5.  in   Dom.  Proc.  3  Moore  &  ScoU,  6<7;  10 

k)  1  Saund.  83,  n.  5  ;    Stephen,  Sd  ed.  Bar.  &  Ores.  157,  S.  C. ;  and  1  Crook  &  M. 

833,  834,  and  instances  there,  1 1  Price,  343.  600. 

As  to  traversing  the  du$  issuing  of  process,  (k)  1  M.  Ci  P.  803. 


&&,  16  East,  41 ;    1  a  &  Aid.  348 ;    enie^  (0  1  Ld.  Raym.  410. 

608.    An  aTerment  that  a  party  was  "  duly  (m)  1  Saund.  83^  n.  5. 

dected,"  4  B.  &  C.  368 ;  or  that  an  assem-  (n)  Page  58. 

bly  was  «<  duly  constituted/*  4  B.  «t  C.  487,  (o)  Fol.  14, 80. 
is  good. 


I 
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mtter  of  law  connected  widi  fkct,  or  rather  matter  of  right  resultiiig  from     n*  rmm 
fecta»  is  traveraaMe.'    Id  The  Oroeef^  Comptmy  v.  The  JireMihop  of  Cwi^      ^^^' 
ierhmry^  Lord  Chief  Justice  De  G^ey^  in  giving  the  judgment  of  the  Courti  Mlv.   De« 
eaja  ( p)*  *  law  connected  with  fact  is  clearlj  tmTcrsable.' "  pl^^* 

Sdly.    Of 
The  tiaveree  should  also  be  on  some  affirmaiite  matter,  and  not  put  in  is*  P^^  ^  ^* 

a  negative  allegation ;  thus,  if  a  plea  state  a  request  to  deUver  an  abstmct,  ^^ 


and  a  refusal,  a  replication  that  the  plaintiff  did  not  tugUet  and  refnse  to  de*  sbooM  im  or 
Ifpar  such  abstract,  would  be  insufficient  (o).  «iiegftciof)«, 

and  DOC  puc 

in  Inue  a 

The  traverse  musl  not  he  too  large  (r).  Thus,  to  an  avowry  for  £20  arrears  u^^i. 
of  rent,  the  plea  in  bar  must  be,  that  **  no  part  o{  it  is  in  arrear,"  and  if  it  were  Trarene 
merelj,  (hat  **  the  said  sum  of  £20"  is  not  in  arrear,  without  sajing  ^  or  any  ^"^''^^ 
part  thereof,"  it  would  be  demurrable  («).     So,  if  a  defendant  show  that  on  Urge. 
a  certain  day  and  at  a  certain  place,  the  plaintiff  demised  to  him  the  close  in 
question,  a  traverse  that  **  on  the  day,"  or  **  at  the  place  stated,"  the  plaintiff 
did  not  demise,  &c.'is  bad,  as  involving  in  the  issue  the  time  or  place,  neither 
of  which  is  material  {t).    And  where  in  trespass  for  entering  the  plaintiff's 
hoose,  the  defendant  pleads  diat  the  plaintiff's  daughter  licensed  him  to  enter, 
a  replication  that  defendant  ^^  did  not  enter  per  Ueeniiatn  twxm^^^  is  bad,  as  a 
negaUoe  pregnani^  though  good  af\er  verdict  («).     It  is  enough  to  deny  the  Negative 
substance  and  efiect  of  *the  averment,  urithout  pursuing  the  words  of  the  par^    [^^^43  1 
tj  (x).    But  where  to  a  declaration  against  a  rector  for  not  canytng  away  tithe, 
die  dofondant  pleaded  that  the  close  was  surrounded  with  ditches,  and  that  the 
ditches,  ways,  and  passages  were  so  filled  with  water  that  the  defendant  could 
not  carry  off  his  tithes ;  a  replication  that  the  ditches,  ways,  and  passages 
were  not  so,  was  held  sufficient  on  demurrer,  though  in  the  conjunctive ;  be* 
caune  the  plea  is  one  entire  matter  of  excuse,  and  the  defendant  relies  on  the 
whole,  and  not  on  each  particular  part  being  impassable  (i^).    So,  a  replication 
to  a  plea  claiming  a  right  of  common,  traversing  **  that  the  cattle  were  the  de* 
ftndant's  own  cattle,  and  that  they  were  levani  and  couchant  upon  the  premi- 
ses, and  commoi^kble  cattle,"  was  held  sufficient ;  because,  though  issue  must 
be  taken  upon  a  single  point,  it  is  not  necessary  that  such  single  point  should 
consist  only  of  a  single  fact,  and  the  point  of  defence  was  the  cattle  in  ques- 
tion being  entitled  to  common  (jr).     So,  to  a  plea  prescribing  for  toils,  and  also 
showing  a  prescriptive  right  to  distrain  for  the  same,  the  replication  may  deny 
bodi  the  prescriptions. 

(p)  3Wils.S34.  («)  Cro.  Jac  87;  8  Saund.  319,  note  6* 

Iq)  6  East,  556,  557.  A  negativo  pregnant  is  such  a  fbnn  of  nega- 

(r)  1  Saund.  S68,  note  I  ;  M9,  note  9 ;  live  expression  as  implies  or    imports  an 

Com.  Dig.  Pleader,  O.  16  ;  Stephen,  Sd  cd.  affirmatire.    See  Steph.  £d  edit.  4S4.    In 

tB6.    A  traveise  may  be  too  large  by  inclu-  the  instences  put  in  the  text,  the  denial  th&t 


pregnant 

of  the  matter,  id,  that  there  was  some  demise,  and  that  there 

(t)  3  B.  a  P.  348 ;  Com.  Dig.  Pleader,  O.  was  §ome  licence.    See  further,  Ventr.  70. 

IS,  15  ;  %  Saund.  207,  n.  S4 ;  319,  n.  6 ;  1  (x)  Salk.  629 ;  1  Saund.  969,  note. 

Saund.  968 ;  the  reaM)n,  969,  n.  9.  (y)  1  Stra.  845. 

(I)  3  Sausd.  319,  noie  6;  ]  Saund.  968  (j)  1  Burr.  317;  1  Saund.  346  c 
a,  note ;  Steph.  9d  edit.  987,  988. 

Tot.  L  76 
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u.  TBS  f  la  gBoeisI  a  tmverse,  or  denblv  or  allapilioa,  should  be  so  frsniod  as  to  be  iU> 
^2^*  vtJtUe^end  entitle  Uie  party  pleeding  to  leooverprsfaiila,  if  be  prove  peitoCtbe 
Mjr*  !>•-  sHegation  (a).  And  in  one  case,  whore  4he  defendaat  pleaded  a  right  of  eoni- 
^^^  ^*  mon  over  the  plaintiff's  close,  whieh  the  plaiatiff had  wroogfally  mclosed,  tad  tbe 
9dly.  Of  plaintiff  replied  that  **  the  close  in  which,  kc."  had  been  inclosed  twenty  yeafs, 
pari  of  tba  ^^^  |||^  j„fy  found  that  part  only  of  the  close  had  been  so  ioclosed,  and  tbat  tbe 
^^'  trespass  was  committed  on  duit  part*  that  the  defendant  was  entiled  to  a  Tcr« 

tin^ll4^  diet,  on  the  grouad  that  the  plaintiff  should  have  relied  that  that  p«4  of  Ibi 
lion  is  or  close,  and  not  that  the  close  had  been  so  inckwed  (&)•  But  ia  a  enbsequeat 
bbL  M '  at  A<^^<^  ^^  trespass,  where  plaintiff  declared  for  entering  two  closes,  and  tbe 
to  enable  a  plea  was,  that  the  satd  efeaes,  in  which,  &c«  were  finom  time  immemorial  per* 

P^^y  ^      eels  of  a  waste,  and  that  the  defendaat  had  a  prescriptive  right  of  eomnMNi  ia 

recO' er 

pro  unt9  the  wastot  and  entered  at  the  tiroes  when,  &c.  to  use  his  right  of  comoMB 
on  proof     Hiereoo  ;  and  because  the  closes,  in  which,  tic.  were  wrongfVilly  sepsrats4 

Ok  Dar'« 

from  the  residue  of  the  waste,  he  broke  down  the  ga^e ;  and  the  rqufostfm 
was,  that  the  said  elo$e$f  in  which,  &c.  at  the  said  time  when,  &c»  were  not 
wrongfully  separated  from  the  residue  of  the  waste,  but,  continually,  for  tsfa* 
ty  years  and  more,  and  before  the  first  time  when,  &c.,  had  been  and  weie 
separated,  and  divided,  and  inclosed  from  the  residue  of  the  waste,  and  occa- 
pied  and  enjoyed  in  severalty  ;  and  the  rtjoinder  traversed  the  avermeot,  asd 
issue  was  joined  thereon :  it  was  held  that  the  allegation  in  the  replicatioB  vat 
divisMe,  and  the  plaintiff  entitled  to  recover  on  proof  that  otiy  pari  of  the 
oloaes  had  been  ineloaed  for  twenty  years  (c)«  This  latter  decision  estab^ 
lishes  that  the  word  clo99  in  which,  &c.  is  to  be  taken  as  divisible  into  seveni 
parts.  There  are  other  instanoos  also  in  which  an  entire  aUegatioo  in  plea^ 
ing  is  to  he  read  as  divisible.  Thus  a  repltcatioB  to  a  plea  of  infiuicy,  M 
the  goods  mentioned  in  the  declaration  were  necessaries  suitable  to  the  de- 
fendant's degree,  is  a  divisible  allegation,  and  may  be  proved  only  in  patt,  so 
as  to  enable  the  plaintiff  to  recover  pro  ton(e,  if  he  prove  that  a  pert  of  Ae 
goods  were  necessaries  {d).  But  care  must  be  observed  not  to  introduce  into 
the  allegation  any  words  that  may  impose  the  burthen  of  proving  the  vM, 
as,  for  instance,  in  the  above  cases,  **  that  aU  the  goods  wer^  necessaries,"  er 
that  ike  whoU  and  every  pari  of  the  said  close  had  been  inclosed  for  tveaty 
years,  &c«,  for  such  words  may  prevent  the  entire  allegation  from  being  heat- 
ed as  divisible  (e).  Where  the  defendant  pleaded  to  indebitatus  assumpsit  ftr 
work  and  labor  and  materials,  that  there  was  an  agreement  that  the  woik 
should  be  to  the  satisfaction  of  the  defendant  or  bis  surveyor,  and  that  ^ 
building  had  not  been  completed  to  the  satisfaction  of  tbe  defendant  or  lit 
surveyor,  and  the  replication  unnecessarily  was  in  the  conjunctive,  yet  it 
was  holden  to  be  supported  in  evidence  by  proof  that  the  defandtmt  wu 
satisfied  (/)• 

(«)  a  Bar.  k  Crei.  918 ;  7  a  £i  Cree.  («l)   Per  Dcnman,  C.   J.  in  Ttpkj  f. 

346.  Wainwright,  6  B.  a  Adol.  399. 

(*)  Hawke  •.  Baeon,  %  Taaiit.   159;  9  (e)  Id,  ibid.;  and  see  2  Saund.  906,  note 

Bar.a  Crea.  916 ;  7  Bar.  k,  Crea.  346.    But  91,  aa  to  tbe  improper  iDiroduction  of  Um 

overruled,  aee  6  Bar.  k,  AdoL  395.  <word  **  on/y." 

(c)  Tapley  v.  Wainwrigbt,  6  B.  fc  Ado?.  (/)  Bradley  a.  Milnce,  1  Bine-  X  C 

W5.  644.                                  •»           •» 
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A  traverse  imiy  foe  too  €spim$he^  and  tkerefore  deftcttye*  by  being  taken  in    »•  tbb 
tte  e9npmeih€  instead  of  the  dUfmusUce^  where  proof  of  the  aUegation  in  the     '^"^* 
oonjnnetiye  is  not  essential.    Thus,  in  an  action  on  a  p<4iej  on  ship  and  tackle.  My.  D«- 
tke  defendant  should  not  deny  that  the  ship  and  tackle  were  lost,  bat  that  ^^  ^ 

iMtfAcr  was  lost  (^).  ^Aiy.  Of 

jMrlof  the 

*On  the  other  hand  the  traverse  must  not  be  too  narrow^  so  as  to  prejudiee  ^ 

IWfimt.     tifkt 

^  defence  (h).    Thus,  if  in  an  action  of  trespass  in  a  common  called  A.,  the  b«  ^oo  ez- 
defendant  pleads  that  A*  the  lo€us  in  quo^  and  B.  are  commons  which  lie  open  tensive. 
to  eaeh  other,  and  then  prescribes  for  a  right  in  both  the  commons,  (he  plain-  L  ^    -I 
tiff  must  traverse  the  entire  prescription,  and  not  the  prescriptive  right  in  A.  nwriw. 
9nfy ;  for  the  prescription  is  entire,  and  it  may  be  important  to  the  defendant 
to  be  let  in  to  prove  acts  in  exercise  of  the  right  in  B.  (t )    But  in  general  a 
party  is  not  bound  to  traverse  more  than  one  feet  material  to  the  matter  in  dis- 
pttte  (k).     And  in  trespass,  if  the  defendant  justify  under  a  prescriptive  right 
to  a  duty,  and  the  like  right  to  distrain  for  it,  a  replication  traversing  the  duty 
without  denying  the  right  to  distrain,  is  sufficient  (i).     And  where  the  claim  is 
divisible,  and  damages  fro  tanto  are  recoverable,  the  allegation  should  not 
attempt  to  confine  the  party  to  evidence  of  a  iori  continuing  for  a  specific  and 
aamed  period  (m). 

Beplications  denying  a  fnrUemUir  fact  or  facts,  are,  in  point  ^ffamn^  of  Sdly.  The 
Ar^e  descriptions ;  fir$U  the  plaintiff  protests  some  fact  or  fects,  and  denies  ^"^^^^  ^1. 
the  other,  concluding  to  the  country ;  or,  sscondly,  he  at  once  denies  the  par-  nUI. 
ticular  feet  intended  to  be  put  in  issue,  and  concludes  to  the  country ;  ort 
Ifctnlly,  formally  traveraes  a  particular  fact,  and  concludes  with  a  verification. 

1st.  When  the  pleading  of  either  party  contains  several  matters,  and  the  fgt  With 
opposite  party  is  not  at  liberty  to  put  the  whole  in  issue,  he  lany  protest  against  ^  jN^«t<«" 
one  or  more  facts,  and  deny  the  other.     Thus,  if  in  assumpsit  the  defendant 
plead  an  accord  and  satisfaction,  as  that  he  delivered  to  the  plaintiff,  and  the 
latter  accepted,  a  pipe  of  wine  in  satisfaction  of  the  promises,  the  plaintiff 
Moaj  firoteit  the  delivery  in  satisfaction  (n),  and  reply  that  he  did  not  accept 
the  wine  in  satisfaction  (o) ;  or  in  trespass,  where  the  defendant  in  his  plea 
has  justified  an  arrest  and  wounding  under  a  writ  and  ^warrant,  the  plaintiff  r  ^^50 1 
may  protest  the  writ  and  warrant  and  reply  de  injuria  sua  propria  absque 
residua  causa  (p),  or  may  protest  one  fact,  and  traverse  another  (q).    And 
if  to  a  pfea  of  performance  of  several  mattera  in  the  condition  of  a  bond,  the 
plaintiff  mean  in  that  suit  to  insist  on  the  breach  of  one  only,  he  may  protest 
the  performance  of  the  othen  (r).    This  is  termed  a  protestaHon^  and  its  only 
possible  use  is,  that  in  case  the  party  making  it  succeeds  in  the  point  to  be 

(^)  t  Saond.  805 ;    Steph.  Sd  ed.  888,  (m)  1  Saund.  867. 

889.    At  to  traTtrsioga  particular  estate,  (n)  Pr€ehtdifum^heetaiwe**pr9ieHhigthtii 

thoogh  unDaceaaarily  stated  ao  precisely,  ai»-  the  defendant  did  not  delieer  to  him  llis 

fc,  8S8, 803.  plaintiff  the  said  pipe  of  wine  as  in  the  said 

(k)  Com.  Dig.  Pleader,  O.  16 ;  Steph.  8d  plea  alleged,"  for  replication  he  saith,  Ac 

ed.  891.  (0)  3  VVentw.  1S6;  Bac  Ab.  Aceonl,  C. 

(i)  4T.  R.   157;  I   Saund.  869,  n.  1  ;  (p)  t  Burr.  380;  pMl,Tol.iii. 

Steph.  8d  ed.  891,  898.    Bed  qumre.  (q)  Poph.  1. 


(k)  1  Saund.  868,  n:  1.  (r)  Dyer,  184  a. 


Wils.  338. 


(p)  1  Bun 
(q)  Poph. 
(r)  Dyer, 


[♦661] 


OSO  FOfiMS    A1II>  PAHTS  OF 

n.  rm     tri«d,  he  thereby  Mves  to  himself  the  liberty  of  dispating  in  any  olii^r  stdt 
!!!I'     the  troth  of  the  aUegation  whieh  is  protested  agaiost  («)  ( 1040).    It  u  ivhoUy 
Sdlv.  De-  uoavailabie  in  the  paitieular  suit  in  which  it  ie  adopted*  for  Ae  allegation  pro* 
piea.  tested  against  is  in  eiTect  admitted  tn  thai  $wH^  so  that  no  evidence  need  be 

Sdly.  Of  adduced  in  support  of  it ;  for  it  is  a  rule  that  every  pleading  is  taken  to  coafeis 
part  of  ihe  guch  traversable  matter  of  fact  alleged  on  the  other  side  as  it  does  not  tra- 
^  ^^'  verse  {i) :  and  it  is  of  no  service  in  any  other  action,  if  the  issue  be  found 

against  the  party  making  it*  unless  it  be  of  natter  which  could  not  be  pleaded, 
or  on  which  issue  could  not  be  joifiedf  and  then  the  party  protestiDg  will  not  be 
concluded,  though  the  issue  be  found  against  him  («).  It  is  said  that  matter 
which  is  the  ground  of  the  suit,  or  upon  which  issue  might  be  taken,  eaaaot 
be  protested  (1041) ;  as  that  in  detinue  by  the  executor  of  A.  the  defeudiiBt 
cannot  protest  that  A.  did  not  make  the  pbiotifT  his  ezecirtor,  for  it  is  tke 
ground  of  the  suit,  and  utterly  destroys  the  plaintiff's  action  (x).  It  is  ^o  t 
rule,  that  a  protestation  which  is  repugfumt  to,  or  inconsistent  with,  the  plet 
which  it  accompanies^  is  inartificial  and  improper  (|f).  In  Uiese  cases  the 
replication  should  either  admit  the  part  of  the  plea  which  is  not  cksputed,  by 
saying,  "•  true  it  is,  that,  &g.  ;"  or  should  at  once  deny  the  matter  intended 
to  be  tried  ;  though  the  ^latter  mode,  as  being  the  most  concise,  appears  |>r»- 
ferable,  for  whatever  is  not  traversed  is  in  effect  admitted.  However,  a  re- 
pugnant, or  inconsistent,  or  idle,  or  superiuous  protestation,  does  not  vititte 
the  plea,  though  it  be  shown  for  cause  of  desuirery  for  the  intent  of  a  protesta- 
tion is,  that  the  party  may  not  be  concluded  in  another  action,  and  in  the 
existing  suit  it  is  surplusage,  and  may  be  rejected  as  nuoh  (z).  Hence  it 
appears  that  a  protestation  was,  even  before  the  recent  rules,  in  general  ss 
unnecessary  form  (a),  and  the  replication  might  at  once  deny  the  fact  intended 
to  be  put  in  issue,  as  in  the  next  description  of  replications  (b).  Though  it  is 
not  unusual,  when  it  is  doubtful  whether  a  plea  is  sufficient  in  law  to  protest 
the  hgal  sufficiency  of  it  in  the  beginning  of  the  replication  (c),  yet  this  is 
unnecessary,  for  without  such  protestation  the  plaintiff  would  afterwards  be  at 
liberty  to  object  to  the  plea  by  motion  in  arrest  of  judgment,  writ  of  error,  &c. 
The  pleading  over  to  certain  of  the  facts«  admits,  in  general,  the  truth  of  the 
rest  of  the  allegations,  without  recognizing  the  legal  sufficiency  of  either  of 
such  allegations.  But,  as  will  be  more  fully  explained  hereafter,  there  ate 
some  faults  in  pleading  which  may  be  cured  by  pleading  wer^  without  demur- 
ring.    In  point  of  form,  the  proper  place  in  which  to  introduce  a  protestatioo 

(5)  9  Saund.   103  a,  note  1  ;    Coni.  Di^.  stances  of  protestation  of  matter,  upofl  whidi 

Pleadar,  N. ;     Doc   Plac.  U95 ;    Co.  Lit.  issne  might  have  been  taken. 

124  b ;  Plovd.  276 ;  Steph.  2d  edit  256.  (y)  2  Saund.  lOS,  n.  I  ;    Bro.  Ab.  Protef- 

(0  Com.   Dig.  Pleader,  G.  2 ;  Sieph.  2d  tation,  1,  5 ;    Plowd.  276 ;   8uph.  U  ai 

•diu  255,  259  ;  antt^  614,  645.  25S. 

(u)  2  Saund.  IDS  a,  note  I  j    Com.  Dig.  («)  Com.  Dig.  Pleader,  N. ;    2  SauoA 

Pleader,  N. ;  Hro  Ab.  Protestation ;  Finch's  103  b,  n.  1. 

Law,  359  ;  Plowd.  276  ;  Co.  Lit.  124  b.  («)  3  Lev.  425. 

(«)  Com^  Dig.  Pleader,   N. ;    2  Saund.  (*)  See  the  form,  3  Lcr.  lOS. 

103,  n.  1}    Plowd.  276;    Doo.  Plae.  296;  (c)  Predtiii  tt<m,  because ''^olffKn^tbit 

Moor,  355,  356  ;   Cro.  Car.  366  ;•  3  Wile,  the  said  plea  is  wholly  insufficient  in  (ow," 

109,  116;    Bed  fiusre,  see  the  cases  in  2  ibr  replication  he  aaith,  that,  &c 
Saund.  1U3,  nofe  1,  in  which  there  are  in- 

(1040)  (Briggs  v.  Dorr,  19  Johns.  Rep.  96.  { 

(1041)  Vide  Snider  v.  Croy,  2  Johns.  Rep.  227. 
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in  «  pl«««  U  immeditttely  aA«r  die  words  a^h  noM^  he*  (i)  ;•  and  in  a  replica-    **''  ^"^ 
lioD,  after  the  words  prechM  non^  &c.  (e). 

But  Reg.  Geo.  Hil.  T.  4  W.  4,  reg.  12,t  directs  » that  no  fi^miaiien  R«e  ^•a- 
riiall  hereafter  be  made  ia  anj  pleading ;  but  either  partj  shall  be  entitled  to  w.  4,  itg^ 
the  same  advantage  in  that  or  other  actions  as  if  a  protestation  had  been  .'.^lobol* 
nade."  l!i^!"fP"^ 

Sdlj.  The  next  descrtption  of  repKcatton,  ui  oncB  denying  the  f)wHcnlar  ^^'  ^j'i' 
faei  intended  io  be  put  in  uttia,  and  emteMing  to  ike  country^  without  any  simple  dc» 
preamble,  and  without  a  formal  traverse,  most  frequently  occurs  in  practice,  "'^^  ^^  ^h* 
and  on  account  of  its  conciseness  should,  when  admissible,  be  adopted  ( 1 04S). 
Indeed,  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  Id,  requires  a  traverse  or  denial 
of  this  description  so  to  conclude  to  the  country  (/).  In  asemnpait  and 
other  actions  on  contracts,  when  the  plaintiff  denies,  and  does  not  confess  and 
avoid  die  plea,  this  replication  is  frequent ;  as  that  the  defendant  was  not  an 
infiint  (g),  or  that  no  tender  was  made,  &c.  (h)  So  to  a  plea  of  accord  and 
satisfaction,  the  plaintiflr  may,  without  protestation,  reply  either  that  (he  de- 
fendant did  not  *dehver  the  pipe  of  wine  in  satisfaction,  or  that  the  plaintiff  [  *662  ] 
did  not  accept  the  same  in  satisfaction  (t).  So  in  actions  in  form  ex  delicto^ 
ia  general,  when  the  plaintiff  denies  any  allegation  in  the  plea,  the  better  and 
shorter  method  is  directly  to  deny  the  fact,  without  a  formal  traverse,  and  to 
conclude  to  the  country  (it)  (1043).  Thus,  if  the  defendant  has  pleaded  defect 
offences,  or  a  prescriptive  right  of  common  or  of  way,  or  a  licence,  instead  of 
>  alleging  in  the  ref^ication  that  the  defendant  of  his  own  wrong  committed  die 
treepasses,  or  other  matters  complained  of,  and  then  adding  a  formal  traverse, 
and  condoding  with  a  verification,  (in  which  case  there  mu^t  be  a  rejoinder 
re-asserting  the  matter  of  the  plea,  although  there  has  already  been  an  affirm- 
ative and  negative),  the  proper  way  is  to  say  **prteludi  non,  because,  £ic." 
and  then  immediately  denying  the  defect  of  fences,  or  the  obligation  to  repair, 
or  the  preteriptive  right  of  common  or  way,  or  the  licence,  and  concluding  to 
the  country  {I).  The  replying  with  a  formal  traverse  and  verification  is  a 
practice  tending  to  unnecessary  repetition  and  useless  expense,  and  it  may  be 
hoped  that  the  observations  of  the  learned  editor  of  Saunder's  Reports  (in)  will 
have  the  effect  of  altering  the  practice ;  which  was  reprobated  even  in  the 
time  of  William  3  (n),  and  in  the  reign  of  George  2,  was  considered  by  the 
Court  as  an  antiquated  mode  of  pleading,  tending  to  unnecessary  prolixity, 
and  was  said  to  have  been  altered  of  late  (o).  In  this  description  of  replica- 
tion care  must  be  taken  not  to  attempt  to  put  in  issue  any  immaterial  mat- 
ter (p).     The  form  of  traverse  has  been  already  noticed  (q). 

• 

(rf)  Plowd.  876;    2  Saund.  103  a.  n.  I  ;  query  whether  both  might  not  be  traversed, 

lee  fbrmt  Plowd.  876  ;   Com.  Dig.  Pleader,  see  ante,  C37. 

H. ;  po$l,  vol.  ilL  (k)  1  Saund.  103  b. 

(e)  See  the  forms,  post^  vol.  iii. ;  3  Wentw.  (/)  Id, ;  4  Burr.  320 ;  see  the  forms,  peat, 

1S5.  vol.  iii. 

(  f)  Pott,  (m)  1  Saund.  103  b. 

(g)  Poit,  vol.  iii.  (n)  1  Ld.  Raym.  641. 

(h)  Jd.  (o)  1  Burr.  320. 

[i)  PoBtf  vol.  iii  ;    Lil.   Ent.    i05,   106;  (p)  w^utc,  645. 


(P) 

(9) 


Jhte,  647,  648. 


CI048)    t  Andms  v.  Waring,  Bradner  v.  Demick,  20  Johns.  Rtp.  165,  404.  { 
(1043)  Vide  Snider  and  others  v.  Croy,  9  Johns.  Rep.  4Sd. 

t  See  American  Editor's  Prtfaee. 
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"*  *"*       8dlj.  A  formal  or  ipteM  iraeentoi  fbe  matter  alleged  in  die  flea,  ani 

1      concluding  with  a  Terification  (r),  ia  rarelj  necessary ;  for  we  have  jost  leea 

^y*  ^  that  when  the  plaiotiflria  at  libertjt  without  introduciag  any  new  matter,  to  deny 
|il^.  that  alleged  in  the  plea,  he  may,  and  indeed  ahouid  concisely  deny  it,  and  con- 

9dly.  or  chide  to  the  country  ;  but  when  it  is  necessaiy  in  the  replication,  or  other 
pitrt  of  the  pleading,  to  show  a  title  in  the  plaintiff*,  *or  to  introduce  new  maiter  ineenfis- 
'^  tent  with  that  stated  by  the  other  party  («),  or  where  there  are  two  affirmatires 

fonnai  tra*  ^^^^^  ^^  ^^^  impliedly  negative  each  other,  or  a  confession  and  avoidance  bj 
Tcrse  with  ailment  only,  a  traverse  was  considered  to  be  necessary,  for  otherwise  plead- 
tion^^  '  ^°^  would  run  to  infinite  prolixity  (/)  (1044).  Thus,  wbare  the  defendent 
[  *653  3  atteged  »emn  in  A.  from  whom  he  claimed,  the  pfauntiff  could  not  in  his  replt- 
cation  allege  mna  in  B«  from  whom  he  claims,  without  either  traverstog,  or 
confessing  and  avoiding  the  seisin  alleged  by  the  defendant  («).  So  where  ia 
replevin  the  defendant  avowed  as  for  a  distress  damage  feaaant,  and  flie  plsia- 
tiff  pleaded  in  bar  a  right  of  common  in  star  acres  of  land,  alleging  that  die  lecm 
in  qno  was  parcel  diereof,  and  the  defendant  replied  that  the  plaintiff  jwwaihi 
had  common  in  forty  acres,  whereof  the  said  six  acres  were  and  are  parcel,  aad 
all  lying  open  together,  and  that  the  plaintiff  before  the  distress  purchased  two 
acres,  parcel  of  the  said  forty  acres,  whereby  the  right  of  common  became  ex- 
tinguished ;  as  this  replication  did  not  confess  and  avoid  the  plea  in  bar,  it  wm 
held  bad  for  not  traversing  the  right  of  common  in  six  acres  only  (»)•  So  if  a 
custom  be  pleaded,  another  custom  or  prescription  repugnant  to  it  cannot  be 
replied  without  a  traverse,  but  a  custom  or  matter  consistent  with  it,  or  whiek 
only  qualifies,  may  (^f)  (1045).  In  trespass  to  land,  if  the  defendant  joetify' 
under  a  custom  in  a  manor  that  each  copyholder  shall  have  common  of  pasture, 
the  plaintiff  may,  under  a  traverse  of  the  custom,  show  another  custom  defeat- 
ing the  operation  of  that  stated  in  the  plea,  as  it  regards  die  locm  in  qwh  ▼><•  ^ 
custom  to  inclose,  &c.,  without  replying  such  custom  specially  (z).  In  real 
actions,  and  in  quart  impedii,  the  plaintiff  (then  called  the  demandant)  mast 
frequently  state  a  title  in  his  replication  inconsistent  with  that  of  thedefendast, 
in  which  case  a  traverse  is  necessary  (o).  But  in  personal  actions  it  is  not  ia 
general  necessary  to  state  a  title  in  the  replication,  when  the  defendant  by  bb 
f  *664  1  f^^^  admits  the  ^plaintiff  to  be  in  poaaesaton,  which  is  suflicient  against  a  wrong- 
doer (6).  As  if  in  trespass  quare  clamium  fregii^  the  defendant  plead  diat  E. 
F.  was  seised  in  fee  of  the  locus  in  qno^  and  enleofied  6.  H.  who  thereby  be- 

(r)  See  in  general,  Steph.  Id  ediL  205,  el  Dig.  Pleader,  G.  t,  3^ 

itq,  where  this  now  almoet  disused  species  (x)  I  Leon.  43,  44  ;    Com.  Dig.  Pleadtfi 

of  traverse  is  rery  ably  explained  ;  and  see  G.  9. 

Reg.  Gen.  Hil.  T.  4  W.  4,  »g.  13,  ^etl,  (y)  I  Wils.  953 ;   Ba&  Abu  Pleas  sai 

655.  Pleading,  U. ;  1  M.  &  Set  680 ;    lB,kf* 

(i)  When  necessary  to  show  a  title  in  a  985 :  9  Leon.  209  ;  9  Hen.  Bla.  934. 

replication,  Com.  Dig.  Pleader,  F.  13,  G.  3.  (x)  7  B.  &  C.  346  ;  9  /if.  671,  S.  C. 

(t)  1  Wils.  953  ;   I  Saund.  99,  note  9.  (a)  Cro.  Eliz.  988, 670 ;  Com.  Dig.  Find* 

(«)  Cro.  Eliz.  30;    Cro.  Jac  689 ;    CrOb  er,  F.  13  ;  Id.  3  L  10. 

Bliz.  651 ;  6  Co.  95  b ;    Dyer,  319  b ;  Com.  (fr)  Id,  ibid.  ;  8  B.  &  C.  534. 

(1044^  Vide  Btndonv.  Robinson,  1  Johns.  Rep.  516. 

(1045)  In  trespass  qwire  eltmtum  JregU  the  defendant  pleaded  that  the  loan  fo  |M  vtf 
part  of  a  public  highway,  and  that  the  plaiatiff  had  wrongAilly  incumbered  it  with  a 
gate ;  the  plaintiff  replied  a  prescriptioo  in  those  whoae  estate  he  had,  to  maintain  a  fsti 
<m  the  highway ;  it  was  held  that  he  need  not  traverse  the  highway,  or  the  wroogm  ui< 
cumbering  it  with  a  gate.    Spear  v.  Bieknell,  5  Mass.  Rap.  195. 
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came  seiMd*  aad  being  so  teisedy  eafeofied  the  defendaot,  by  which  he  became    n«  raa 
aeisedt  ontil  the  iilatnttfir»  claimiog  by  color  of  a  prior  deed  of  feofiineiit  made      ^^* 
by  £.  F.  by  which  nothing  paased,  eatered*  &c*»  here  the  plaiotiflT  may  weli  <dly.   Oe* 
tcaTeiae  the  feoffment  supposed  to  have  been  made  by  £•  F.  to  G.  H.  wi(h«  pj^     *^ 
oat  making  title  ;  because  the  defendant  admits  the  plaintiff  to  be  in  posses-  ^^i^  q^ 
sioa  by  virtue  of  what  amounts  to  an  estate  at  will,  but  if  the  plaintiff  were  to  pmn  of  the 
traverse  the  title  of  £•  F.  then  he  must  state  his  own  title,  and  conclude  with  P'"' 
a  traverse  (c). 

When  a  formal  traverse  is  adopted,  it  ought  to  be  introduced  with  a  |NX>per  Forms  of 
tMe  or  mducemenL  to  show  the  matter  contained  in  the  traverse  to  be  mate* 


rial  (d)*  Where  no  new  matter  is  stated  in  the  replication,  and  a  formal  tra- 
verse is  adopted  (though,  as  we  have  seen,  unnecessarily )y  it  is  usual  in  tres* 
pass,  after  the  words  ^^preebtdi  nan^^^  &c.  to  introduce  the  traverse  with  the 
allegation,  *^  that  the  defendant  of  his  own  wrong  committed  the  trespasses 
complained  of,  in  manner  and  form  as  the  plaintiff  hath  complained  against 
the  defendant,  wUhoui  <Am,  that  &c.,"  denying  the  right  of  common  or  way,  &c. 
as  stated  in  the  plea,  and  concluding  with  a  verification  (e).  But  where  nma 
Matter  is  to  be  stated  as  inducement  to  the  traverse,  it  must  appear  to  be  md* 
ficient  in  substance  to  defeat  the  opposite  party's  allegation,  and  if  a  defedive 
title  be  shown,  the  inducement  will  be  bad ;  though  in  stating  it,  so  much  cer- 
tainty does  not  appear  to  be  requisite  as  in  other  parts  of  pleading,  because  it 
is  seldom  traversable  (1046),  the  other  party  being  in  general  compellable  in 
bis  rejoinder  or  other  pleading  to  adhere  to  his  own  allegation,  which  has  been 
.traversed  (/)»  The  usual  words  of  the  hegiwnng  of  a  traverse  ara,  ^wtth- 
out'  this,  that,  &c."  {ab$que  hoc) ;  but  any  words  amounting  to  a  denial  of 
the  allegation  of  the  other  party  are  sufficient,  as  *€t  tum^  &c."  (g)  The  tre«  [  *6W  1 
Verse  must  neither  be  too  large  nor  too  narrow  (A) ;  and  though  it  is  in  genend 
in  the  negative  of  the  words  of  the  plea,  yet  time  and  place,  or  other  matter 
when  immaterial  must  not  be  included  (»)  ;  but  the  words  ta  snnnfier  and  farm 
as  the  defendant  hath  in  bis  said  plea  above  alleged,  may  be  added,  for  they 
only  put  in  issue  matter  of  substance  (k).  The  concitcstoa  must  before  the  re- 
cent rules  in  general  have  been  with  a  verificatioHt  unless  where  no  new  matter 
was  staled  by  way  of  inducement,  or  where  the  traverse  Comprised  the  whole 
mmlter  t/the  fUa^  in  which  case  it  might  be  to  the  country  (i). 

It  is  a  general  rule  that  there  cannot  be  a  traverse  after  a  traverse  where  No  tm- 
the  first  was  material,  and  of  matter  necessarily  alleged  (m).     As  if  the  plain*  ''V^  ^  ^ 

(c)  S«e  the  case  in  Poph.  1,  8.  (t)  Id, ;  Bac  Ab.  Pleas,  H.  5. 

(rf)  Parker's  Rep.  131  ;  Com.  Dig.  Plead-  (fc)  9  Leoo.  5;    Hardr.  39;    Com.  Dig. 

er,  O.  SO  ;    see  t  M.  &  Sel.  680  ;    Stephen,  Pleader,  G.  1 ;  otde  3  Bing.  135  ;  10  Moore 

Sded.  S96.  502,  S.  C.                                                        ' 

(e)  See  the  forms,  Rast  Ent.  622,  693  j;  (/)  I   Saund.  103  a,  b;    Dougl.  428,  and 

Co,  Ent.  656.    We  have  just  seen  that  a  see  Reg.  Gen.  HiL  T.  4  W.  4>  reg.  13  in' 

formal  traverse  is  not  necessary  in  this  case*  firm. 

(/)  Com.  Dig.   Pleader,  G.  20.    When  (m)  Com.  Dig.  Pleader,  G.  17:   Vangh 

not,  SM  l<l.  G.  17,  18  ;  1  Saund.  22,  n.  2.  62  ;    1  Hen.  Bla.  376  to  412.    And  see  Uie 

{g\  Com.  Dig.  Pleader,  G.  1.  reasons,  4  T.  R.  439,  though  th«  dceujoii 


Si 


As  to  this,  see  1 1  East,  407, 4]0»  41 1 ;    was  reversed  In  5  T.  R.  367  :    2  Hen.  Bla. 
I  Ld.  Raym.  39  s  ante,  647,  64&  182. 

(1046)  Vida  Fnidsc  »•  Ckrk,  3  Day,  331.    Van  Ness  v.  HaaultoB.  19  Mum,  Rm. 
371.  ^ 
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II.  THB     Hff  has  declared  on  a  seisin  id  fee  in  B.  who  grantedy  fte.  and  (he  defeodtnt 

.'      shows  a  seisin  pur  awtr^  vie^  and  traverses  the  seisin  in  fee,  the  plaintiff  csa- 

Idljr.  De*  not  waive  such  traverse,  and  traverse  diat  he  was  seised  pur  mUre  ete,  for  this 
pjl^  ^  would  be  a  departure  from  and  desertion  of  his  prior  allegatioB,  and  the  par- 
Sdlv.  or  ^^^  ^^^  ^^^  ^^  S^  ^^  ^  infiniium  (n)«  In  some  cases  however  a  traverse 
jmH  of  the  may  be  taken  after  a  former  apt  and  periiturU  one.  As  where  in  a  traotitorj 
P  action  there  is  a  special  local  justification  widi  a  traverse  of  the  place  laid  ia 

the  declaration,  the  pliiintiff  may  either  join  in  the  defendant's  traverse,  or 
traverse  the  special  justification,  for  in  this  case  the  place  laid  in  the  declan- 
tioB  being  immaterial  the  plaintiff  is  not  bound  by  it  (o) ;  and  die  same  rule 
prevails  niiere  time  or  any  other  immaterial  matter  alleged  in  tiie  declaratioa, 
is  traversed  in  the  plea  (p).     And  if  a  traverse  be  of  matter  immaterial  (9),  or 
of  an  inference  of  law  (r),  or  not  to  the  substance  and  point  of  the  action,  tka 
other  party  may  either  demur  specially  or  may  pass  it  by  and  tender  anothef 
traverse  («)• 
R«r.  Ghn.      ^^^  ^^'  ^^"*  ^''*  T.  4  W.  4,  reg.  13,1  orders  that  ^  all  special  traveri- 
Hil.  T.  4  es,  or  traverses  with  an  inducement  of  affirmative  matter,  shall  conclude  to 
13*  a  ^ha  ^  country^  provided  that  this  regulation  shall  not  preclude  the  opposite  party 
trnvanes.    from  pleading  over  to  the  inducement  when  the  traverse  is  immateriaL*' 
r  e^KA  1      *The  king  is  allowed  to  take  a  traverse  afler  a  traverse*  where  his  tide  ap- 
pears by  office  or  other  matter  of  record ;  though  if  it  do  not  so  appear,  sncii 
second  traverse  cannot  be  taken  (Q. 

A  defeci  in  a  traverse  can  only  be  taken  advantage  of  by  special  demuner; 
and  therefore  it  was  decided  that  where  the  inducement  to  a  traverse  confeasea 
and  avoids  the  other  party's  title,  the  traverse,  though  idle  and  bad  on  special 
demurrert  is  aided  by  a  general  demurrer  (u) ;  and  an  immaterial  traverse  («)i 
or  the  want  of  a  traverse  when  necessary,  is  aided  upon  a  general  demurrer 
and  by  verdict  or  pleading  over  (if). 

Sdl^.  A         With  respect  to  a  replication  denying  the  effect  of  the  plea^  and^unnnga 

anditatine  P^n'^^*^  breach  without  confessing  and  avoiding  the  plea,  it  most  frequeady 

A  breach,    occurs  in  debt  on  a  bond  conditioned   to  perform  covenants,  &c.  {x)    We 

have  already  seen  (a)  when  this  replication  is  necessary,  both  at  common  lav 

and  under  the  8  &  9  Wm.  3,  c.  11,  s.  8,  and  therefore  no  further  observatiooa 

thereon  will  be  here  necessary* 

Sdly.  Ooa*  The  third  description  of  replication  admite^  either  in  words  or  in  eflect, 
feittoa  vnd 

AToidonce        (n)  Id,  ibid.  (0  Vaugban  6S ;   Com.  Dig.  Pleader,  0. 

of  the  plea.      («)  1  Saund.  SS,  n.  2 ;  Com.  Dig.  Plead.  17,  19. 

•r,  G.  18;    Bac.  Ab.  Pleafi,  H.  4j    Lutw.  («)  I  Saund.  807,  note  5;   8S,  note  S; 

1438  ;    1  Hen.  Ula.  403 ;    4  T.  R.  439,  440,  Com.  Dig.  Pleader,  Q,  S8. 

revereed,  see  5  Id.  367  ;  8  Hen.  Bta.  188.  (x)  1  Saund.  14,  n.  8 ;    4  Ann.  e.  I€,  il  1. 

(  »)  Id,  ibid.  An  imuuUerid  iaue  ia  not  cured  by  ferdiet, 

iq)  Jnte,  614.  645.  8  Saund.  319  a  ;   Tidd,  9tb  ed.  981.    JUUtr 

(r)  Ante^  645.  aa  to  an  informed  issue,  id, 

{$)  9  H.  Bla.  186 ;    1  Saund.  88.  n.  8 ;  (y)  Com.  Dig.  Pleader,  O.  88;   1  Saaod. 

Com.  Dig.  Pleader,  G.  19 ;  Bac  Ab.  Pieaa,  14,  nota^ 

H.  4 ;  1  aen.  Bla.  408,  403.  (z)  Com.  Dig.  Pleader,  F.  14, 1$. 

(a)  Ani€,  616. 

t  See  American  Eklilor'i  Prefece. 
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the  fact  alleged  in  the  plea,  and  avoids  the  efFect  of  it  by  stating  new  matter  ;      "•  thb 
and  this  replication  frequently  occurs  in  practice.     The  general  rule   is,  that  * 

a  replication  miisl  confess  and  avoid  or  traverse  the  matter  stated  in  the  3dly.  Con- 
plea  (b) ;  and  in  this  respect  a  replication  resembles  a  plea(c).  Where  the  q^qJ^j^i^^^ 
plaintiff  declares  on  a  fact  which  at  first  view  is  a  trespass,  and  the  defend-  of  the  plea, 
ant  in  his  plea  acknowledges  that  fact,  but  states  such  new  circumstances,  as, 
if  true,  amount  to  a  justification,  if  the  plaintiff  can  suggest  additional  new 
matter,  which  shows  that  the  defendant's  plea  (though  true)  will  not  justify 
the  trespass  committed,  he  ought  to  reply  that  new  matter  in  a  ^special  repli-  [  *657  ] 
cation,  that  the  defendant  may  demur  or  take  issue  upon  it.  Thus,  to  a 
plea  in  trespass  justifying  under  a  warrant  upon  an  information  for  treasona- 
ble practices,  for  which  offence  the  plaintiff  had  been  admitted  to  bail  by 
the  Chief  Justice  of  tlie  King's  Bench,  the  plaintiff,  instead  of  traversing  the 
plea,  should  confess  ainl  avoid  it  by  replying  a  tender  and  refusal  of  bail  (d). 
So,  where  to  trespass  quare  clausum  fregit^  the  defendant  pleaded  a  cus- 
tom applicable  to  all  farms  within  the  parish,  which  were  not  exempted  by 
special  agreement  or  otherwise,  and  the  plaintiff  traversed  the  custom  gener- 
ally ;  it  was  held  that  it  was  not  competent  for  the  plaintiff  to  prove  that  his 
particular  farm  was  exempted  by  special  agreement  or  otherwise  (e)  ;  the 
proper  mode  of  availing  himself  of  such  a  defence  would  have  been  to  have 
confessed  the  custom,  and  avoided  it  by  showing  that  the  exception  applied  to 
his  farm  (J).  If  infancy  be  pleaded,  the  plaintiff  may  reply  that  the  goods 
were  necessaries,  or  that  the  defendant,  after  he  came  of  age  ratified  and 
cou6rmed  the  promise  (g).  And  in  replevin  to  an  avowry  by  a  freeholder  for 
a  distress  damage  feasant,  the  plaintiff  may  plead  in  bar  a  demise  to  him  from 
the  defendant  (/i) ;  or  in  trespass,  where  the  defendant  has  pleadeJ  son  assault 
detnesne,  the  plaintiff  admitting  that  he  made  the  first  assault,  may  reply,  show- 
ing that  it  was  ju3tifiable(t).  So,  to  a  plea  of  liberum  tenementum,  the  plaia- 
tifT  may,  as  in  replevin,  reply  a  demise  from  the  defendant  (A:),  or  from  some 
person  seised  of  the  estate  before  the  defendant  had  or  claimed  to  have  any 
interest  in  the  locus  in  quo  (/)  ,*  or  if  the  defendant  has  justified  under  a  demise, 
he  may  show  a  notice  to  quit,  or  to  a  justification  under  a  distress  damage 
feasant^  may  reply  a  subsequent  conversion  (m).  We  have  already  seen  that 
in  some  cases  a  plea  may  be  generally  and  apparently  true,  and  yet  the  plaintiff 
may  safely  traverse  it,  and  need  not  bring  forward  in  his  replication  matter 
which  disproves  the  plea  as  applied  to  the  subject  in  dispute.  Thus,  in  tres- 
pass to  land,  if  the  defendant  justify  under  a  custom  for  all  copyholders  to  en- 
joy common  of  pasture  over  the  locus  in  quo,  as  part  of  the  waste,  the  plaintiff, 
under  *a  traverse  of  the  custom,  may  prove  another  custom  for  the  lord  to  in-  [♦668  J 
close  part  of  the  waste,  and  that  the  locus  in  quo  was  inclosed  and  became 
freed  from  the  common  of  pasture  by  virtue  of  such  custom  (n). 

Ch)  Com.  Dig.  Pleader,  G.  «  ;    Cro,  El.  (t)  Id, ;  2  Campb.  629. 

754  ;  4  B.  &  C.  379,  per  Holroyd,  J.  (A)  Post,  vol.  iii.  j    Willos,  225  ;    1  East, 

(c)  Seeonle,  556.  212. 

(d)  jfftl«,  643,  624;  2  Bla.  Rep.    1165;  (/)  Id,;  Dyer,  171  b. 

•nd  see  Carih.  280.  (m)  3   Willcs.  20.    ^n<e.  200,  207.    And 

(0  2  You.  &  Jerv.  79.  see  ante,  643,  645,  an  to  replying,  &c.  to  a 

if)  Id,  justification  under  a  Jitri  facias, 

Ig)  Poll,  vol.  iii.  (n)  Mle,  629,  653. 
(A)  Id. 

Vol.  I.  77 
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II.  THB        In  replications  of  this  description  it  is  necessary  that  the  material  parts  of 
'^°^'      the  defendant's  title  be  admilied  either  in  terms  or  in  efiect  (o).    It  is  indeed 
Sdljr.  Con*  a  principle  applicable  to  other  pleadings  as  well  as  a  replication,  that  bj  net 
^"'idanwf  traversing  the  statement  of  the  adversary,  it  being  material  and  traversable,  its 
of  th«plea.  truth  is  to  be  taken  to  be  admitted  (  p).     It  behoves  the  plaintiff  therefore  to  be 
cautious  in  deciding  whether  he  should  deny  the  allegation  in  the  plea,  or,  ad* 
mitting  its  apparent  truth,  should  obviate  or  defeat  its  effect  by  an  assertion  of 
new  matter.  It  is  not  unusal  to  admit  the  material  facts  alleged  in  the  defendaDt's 
plea,  in  express  terms,  by  stating,  after  the  words  precludi  noti, ''  that  althougb 
true  it  is  that  the  said  demise  was  made  to  the  defendant,  as  in  his  said  plea  is 
alleged,  yet  for  replication  in  this  behalf  the  plaintiff  in  fact  saith,  that,  &c:"  but 
where  the  plaintiff  in  the  subsequent  part  of  his  replication  claims  imroediateljr 
from  the  defendant,  or  states  generally,  **  that  before  the  defendant  had  aoj 
thing  in  the  locus  in  quo^  &c."  this  form  appears  unnecessary  (9) ;  though  it 
may  be  advisable  to  adopt  it,  when  the  plaintiff  claims  title  from  a  party  al- 
leged to  have  been  seised  in  fee  prior  to  the  party  under  whom  the  defendant 
claimed  (r).     When  the  replication  completely  confesses    and    avoids  tiie 
defendant's  plea,  it  should  not  conclude  with  a  traverse  {s)  ;  though  as  it 
introduces  new  matter,  it  must  conclude  with  a  verification,  in  order  that  tiie 
defendant  may  have  an  opportunity  of  answering  it  (<)•     A  replication  of  this 
nature'must  confess  as  well  as  avoid  the  effect  of  the  defendant's  plea,  and  if 
[  *669  ]    the  ^plaintiff  rely  on  some  excess  as  an  imprisonment  under  color  of  process 
after  a  voluntary  escape,  this  matter  should  be  new  assigned,  and  not  replied(«). 
For  a  replication  must  state  matter  which  entitles  the  plaintiff  to  his  action  for 
the  same  trespasses  as  ithose  which  are  mentioned  in  and  attempted  to  be 
justified  by  the  plea ;  of  which  description  are  replications  of  new  matter, 
showing  that  the  defendant  is  a  trespasser  ah  initio  {x) ;  but  when  the  plaintiff 
relies  on  trespasses  different  from  those  pleaded  to,  he  must  new  assign  (y)* 

4thly.  Of  '^^^  fourth  description  of  replication,  if  it  can  be  so  termed,  is  a  JV«w  Ji' 
Aei0  •Bs"  signment  {z).  A  new  assignment  is  not  however,  properly  speaking,  a  rep* 
^^  '  lication,  since  it  does  not  profess  to  reply  to  any  thing  contained  in  the  de> 
fendant's  plea,  but  if  so  vulgar  a  term  can  be  tolerated,  gives  the  go-by  and 
throws  aside  as  useless  the  previous  pleading,  or  rather  re-«tofM,  m  a  mm 
minute  and  circumstantial  manner^  the  cause  of  action,  or  some  part  thereof, 
alleged  in  the  declarntion,  in  consequence  of  the  defendant  having,  throo^ 

(0)  Dyer,  171  b;  Sir  W.  Jones,  358.    In  qualifying  the  matter  alleged  on  the  other 

trespass  for  taking  and  driving  the  plaintiff*8  side,  he  should  not  also  traverse,!  Wilf> 

catiie,  to  which  there  vras  a  justification  S53. 

that  the  defendant  was  lawJttUy  poittaed  of  (t)  1  Siiurd.  103,  in  noHs, 

a  close,  and  that  he  took  the  cattle  there  (tt)  8  Wils.  3,  4  ;    8  T.  R.  |73;  8esfii<«i 

damage  feasant,  the  plaintiff  may  specially  684,  686,  and  post^  667,  671,  asto  tbis< 

reply  title  in  another,  as  whose  servant  he  {x)  1  Saund.  300  a  ;    3  Wils.  80 ;  3  T. 

entered,  and  the  e:iving  unnecessary  color  R.  897,  898;  1  Hen  Bla.  560,  561.    Sees* 

will  not  vitiate,  1  East,  818.  to  replying  excess,  &c.  anttf  624,  635,  JM>^ 

( p)  ^nte,  554,  559,  645  ;   Steph.  8d  edit.  667,  671. 

855.  (y)  8  Wils.  4. 

(9)  Dyer,  171  bj  Sir  Wm.  Jones,  358 ;  1  (z)  See  in  general  Com.  Dig.  Pleadw.' 

East,  818,  813.  M.  34;    Bac.  Abr.  Trespass.  I.  42;   yin- 

(r)  Id.  Abr.  Trespass,  U.  a,  4,  and  Novel  Assigii- 

{$)  J  Saund.  88,  n.  8;   8  Id.  88,  d.8;  ment ;  1  Saund.  899,  nou6,*  Supb*  2d  ad. 

Com.  Dig.  Pleader,  8  G.  3.    80  where  a  862 ;  Tidd,  9tb  ed.  690. 
I^iaintiff  sets  up  matter  consistent  with,  but 
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Biistake  or  de8ign«  omitted  to  answer  it  in  his  plea  (a).    It  is  therefore  in  the    u«  vnt 
nature  of  a  new  declaration,  or  rather  it  is  a  more  precise  and  particular      ^^' 
rtpeiUion  of  the  declaration  in  those  cases  where  the  law  permitted  a  general  4LhIy. 
form  of  declaring  equally  applicable  to  two  or  mere  states  of  facts,  but  leaving  gj^^o!**. 
.it  doubtful  in  the  description  which  was  intended.     The  necessity  for,  or  use 
ci,  a  new  assignment  arises  from  the  very  general  mode  of  statement  some- 
times permitted  in  the  declaration,  and  the  latitude  allowed  in  the  proof  of 
many  of  the  allegations  therein.     It  is  obvious  therefore  that  a  new  assign- 
ment may  be  admissible  in  an  action  of  aasumpiiU  as  well  as  in  other  actions ; 
as  if  to  a  declaration  in  indebitaiua  assumpsit  for  goods  $old^  the  defendant 
plead  a  plea  applicable  to  one  sale  and  delivery,  but  not.  to  that  in  relation  to 
which  the  plaintiff's  present  action  was  brought,  he  may  new  assign  aceord- 
mgly  that  he  brought  his  action  for  the  price  of  other  goods  sold  and  deliver- 
*ed  (^).     It  is  clear  that  in  other  cases  a  new  assignment  may  occur  in  assumfh 
«t/,  as  if  to  an  action  for  goods  sold  the  defendant  plead  b.  judgment  recovered  f 
the  plaintiff  may  new  assign  that  his  present  action  is  for  other  and  differeiU 
goods  sold  than  in  the  action  in  which  the  judgment  was  recovered  (c).     And 
there  is  a  recent  instance  of  a  new  assignment  and  subsequent  pleadings  in  an 
'  action  on  a  bill  of  exchange  (d). 

On  reference  to  the  preceding  parts  of  this  treatise  relative  to  the  form  of  Arises 

the  declaration,  it  will  be  seen  that  the  cause  of  action  is  sometimes  de-  ^^^  ^^ 

'  TAlity  of 

scribed  in  very  general  terms.     In  actions  upon  contracts  the  declaration,  declara* 
when  special,  in  most  cases,  contains  a  tolerably  particular  description  of  the  '^?"*. 
true  cause  of  action  ;  and  in  actions  for  torts^  where  the  form  of  declaration  titles  de- 
is  in  cascn  the  description  of  the  injury  is  also  in  general  sufficiently  certain ;  Pendant  to 
accordingly  it  will  be  seen  that  a  new  assignment  rarely  occurs  m  those  forms  evasire 
of  action  (e).     So  where  the  action  was  in  trespass^  a  general  mode  of  declar-  P^^* 
ing  in  trespass  quare  clausum  fregit  *was  permitted ;'  and,  under  the  ordinary  [  *660] 
ibrro  of  declaration,  the  plaintiff  was  in  general  entitled  to  recover  upon  proof 
of  any  trespass  of  a  similar  nature  to  that  stated  in  any  close  or  land  in  the 
same  parish  that  had  been  committed  by  the  defendant  before  the  commence* 
ment  of  the  action.     Where  several  trespasses  had  been  committed,  some  of 
which  the  defendant  might  conceive  to  be  justifiable,  it  had  become  highly  im- 
portant for  the  interests  of  defendants,  and  also  expedient  for  the  ends  of  jus- 
tice, that  the  true  cause  of  action,  in  respect  of  which  the  plaintiff  meant  to 
proceed,  should  be  better  ascertained  by  the  record ;  for  otherwise  the  defend- 
ant might  be  misled  by  the  generality  of  the  declaration,  and  be  met  at  the  trial 
by  the  proof  of  a  different  injury  from  that  which  he  came  prepared  to  dis- 
pute ;  and  on  other  accounts  it  was  oAen  very  desirable  for  the  defendant  to 
confine  and  limit  in  some  degree  the  general  description  in  the  declaration. 
In  order  to  efiect  that  object  he  was  allowed  to  frame  his  plea  in  such  a  man« 
ner  as  would  often  render  it  necessary  that  the  plaintifi*  should  re-state^  with 


Thoropron,  1  Adol.  &  Ell.  2 1 0.    it  was  sup-  ^,o;  ncyaon  p.  i  d 

Doeed  otherwise  in  ossunopsit,  Solly  v,  Neish,  810. 

¥rin.  T.  Exch.  1835,  Legal  Obs.  134,  135  ;  («)  See  post,  672. 
see  poitt  678,  673. 
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11.  TUB    greater  precision  and  particularity,  the  real  cause  of  action  intended  by  his 


BODT. 


declaration  ;  and  such  re-statement  was  termed  a  new  (tsHfrnment  Thtsrepe- 
4thly.  tiiion  of  the  real  cause  of  action  occasioned  evasive  and  expensive  pleading, 
■ienmenU.  ^^^  ^^  *^®*  account  the  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  V.,t  directed  that 
in  declarations  in  trespass  quare  clausum  f regit,  the  name  of  the  close  or  its 
abuttals,  or  other  particular  description,  should  be  added,  by  which  means  die 
necessity  for,  and  utility  of  a  plea  of  liberum  tenementum  has  in  a  great  meas- 
ure been  avoided. 

m 

When  a  It  is  a  general  rule,  that  where  the  defendant  has  committed  teveral  trespats- 

SfiB  ""t*  ®*  either  to  the  person,  or  the  personal  or  real  property  of  another,  some  of 
necessary  which  were  justifiable,  and  others  not,  and  the  action  is  brought  for  those  tres- 
in  general,  passes  which  were  not  justifiable,  but  the  defendant  by  his  plea  answers  only 

those  which  were  so,  then  the  plaintiff  should  new  assign  (/). 
In  ease  of        Thus,  in  an  action  of  trespass  for  an  assatdt,  if  there  have  been  two  a»- 
to^^tSTpS!.  saults,  one  justifiable,  on  the  ground  of  it  having  been  committed  in  selMe- 
toB  (g),       fence,  and  the  other  not,  and  the  declaration  contain  only  one  count  for  an  as- 
sault, and  the  defendant  plead  son  assault  demesne,  the  plaintiff  should  new 
assign  the  illegal  assault  {h).     In  a  case  of  this  description  we  have  seen  that 
the  defendant  cannot,  with  any  degree  of  certainty,  collect  from  the  declaration 
which  of  the  two  assaults  the  plaintiff  means  to  proceed  for,  and  as  the  plain- 
tiff would  be  allowed  to  prove  either  under  the  declaration,  it  becomes  a  matter 
of  necessity  that  the  defendant  should  put  his  justification  upon  the  record,  or 
[*661  ]    *otherwise  the  plaintiff  might  recover  at  the  trial  on  proof  of  the  very  assaolt 
which  was  legally  justifiable.     The  defendant  is  therefore,  by  the  rules  of 
pleading,  allowed  to  suppose  that  the  action  was  brought  for  the  latter  assault, 
and  he  consequently  pleads  son  assault  demesne.     Now,  in  such  a  case,  the 
plaintiff  cannot  safely  traverse  this  plea,  for  if  he  were  to  do  so,  and  the  justi- 
fication were  to  be  proved,  the  defendant  would  be  entitled  to  a  verdict.    The 
reason  of  this  is,  that  the  general  terms  of  the  declaration  are  confined  by  the 
effect  of  the  plea  and  the  replication.     The  plea  admits  the  fact  of  an  assault 
having  been  committed,  and  then  gives  a  more  minute  and  circumstantial  ac- 
count of  it,  by  showing  how  it  originated,  and  what  circumstances  rendered  it, 
as  the  defendant  conceives,  justifiable.     By  traversing  the  plea  the  plainlifTis 
held  to  admit  that  the  defendant  is  right  as  to  the  particular  assault  complain- 
ed of;  for  if  he  were  allowed  to  traverse  the  plea,  and  aflerwards  to  prove  an 
assault  totally  unconnected  from  all  circumstances    approaching  to  justi^ca- 
tion,  it  would  be  an  act  of  gross  deception  towards  the  defendant.     The  issue 
is  therefore  confined  to  such  an  assault  as  is  described  in  the  plea,  if  any  such 
has  actually  taken  place,  viz.  an  assault  committed  under  some  circumstances 
of  provocation,  which  the  defendant  asserts  amount  to  a   legal  excuse,  hot 
which  assertion  the  plaintiff  denies.     In  order  to  avoid  this  result,  and  to  ena- 
ble the  plaintiff  to  give  evidence  of  that  assault  which   was  wholly  destitute  of 

46KVw?ir3  4^^  °'  "*  ^ '  '  ^^'  ^"^'"'    *'®*^'  '*"'''  ^^^'  ^^^*  ^  ^'°'"-  ^'  ^  ^"^ 
ig)  The  plaintiff  must  in  genera!  reply  ex-         {h)  Id,  Ibid.;  2  Sannd.  5  c,  5tb  ed. 

(1047)    {  Troup  ».  Smith,  20  Johns.  Rep.  43.  } 
t  See  American  Editor»»  Preface. 
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excuse,  it  is  necessary  that  he  should  not  traverse  the  defendant's  plea,  but    >'•  thk 

conect  the  error,  or  aflfected  error  into  which  the  plaintiff  has  fallen,  by  a  new      * 

asngnraent,  viz.  by  stating  that  he  brought  his  action  not  for  the  assault  alluded  4thly. 
to,  and  answered  by  the  plea,  but  for  another  and  a  different  assault  committed  signg^^QU. 
on  9L  differmit  oeecuion.  The  same  ^observations  will  be  applicable  to  cases 
where  the  defendant  justifies  an  assault  or  other  trespass  under  process,  &c., 
and  the  plaintiff  relies  on  an  assault  or  trespass  committed  before  the  issuing 
of  the  writ,  or  afler  the  return  of  it,  or  af\er  the  plaintiff  in  the  second  action 
was  discharged  by  the  plaintiff  in  the  first  action,  or  after  a  voluntary  escape 
on  process  in  execution  (t). 

If  $on  assault  demesne  has  been  pleaded,  and  the  evidence  will  establish 
that  the  defendant's  battery  of  the  plaiiitiflf  was  excessive,  and  more  than  was 
necessary  for  self-defence,  it  seems  that  according  to  the  latest  decisions  the 
plaintiff  may  under  de  injuria^  and  without  a  special  replication  or  new  as- 
signment give  in  evidence  the  excess  ( j).  But  it  has  been  decided  that  a 
plaintiff  cannot  reply  de  injuria^  and  also  neto  assign  that  the  defendant  com- 
mitted the  trespasses  with  more  violence  than  was  necessary,  such  pleading 
being  demurrable  for  duplicity,  though  if  not  demurred  to,  plaintiff  may  pro- 
ceed on  either  on  the  trial  (A*}. 

In  like  manner  in  trespass  for  injuries  to  personal  property,  where  there 
have  been  two  or  more  injuries  to  the  ^same  property,  or  two  takings  of  simi-  «es  to  per- 
lar  property,  a  new  assignment  will  become  necessary  in  cases  analogous  to  ''^^^^  pro- 
those  we  have  noticed  with  respect  to  assaults  {I).  Thus,  where  in  an  action  r^/go  1 
of  trespass  for  taking  away  the  plaintiff's  oaks,  the  defendant  pleaded  that 
the  oaks  were  standing  in  a  certain  close,  situate  in  the  manor  of  A.  the  free- 
hold of  B.  who  felled  them,  and  justified  taking  them  away  by  the  command 
of  B.,  it  was  held  that  the  plaintiff  might  new  assign  that  the  oaks  were  grow- 
ing in  his  own  close  within  the  manor  of  W.,  and  were  other  oaks  than  those 
mentioned  in  the  plea  (tn).  And  in  transitory  actions  of  this  nature,  not  only 
the  place  but  the  time  may  be  made  material  by  the  plea,  and  the  plaintiff  must 
then,  when  it  becomes  necessary,  new  assign  the  trespass  at  another  time  (n). 
But  if  to  trespass  for  removing  goods,  and  casting,  flinging,  or  throwing  goods 
out  of  a  barn  the  plea  only  justify  the  removal,  and  except  the  casting,  flinging, 
and  throwing  the  goods  out  of  the  barn,  no  new  assignment  is  necessary,  and 
plaintiff  may  recover  for  cny  damage  done  by  the  excepted  act  if  proved  un- 
der the  general  issue  (o). 

And  in  trespass  for  an  injury  to  real  property  where  the  defendant  justifies 
under  a  right  of  way,  &c.   if  the  defendant  has  used  the  way  in  a  different  Trcspns- 
roanner  from  what  he  was  entitled  to  do  by  virtue  of  the  prescription  or  grant,  moperty'* 
the  plaintiff  must  new  assign  (p).     So,  if  in  an  action  for  trespasses  to  the 
plaintiff's  land,  committed  with  cattle,  the  defendant  prescribe  for  commonable 
cattle  levant  and  couchant,  and  allege  that  the  cattle  mentioned  in  the  declara- 

(i)   I  Saund.  299,  note  6,  and  see  2  Campb.        (m)   I  Saund.  300  a. 
]75 ;   1  Bin«;.  317  ;  3  Taunt.  525,  526.  (n)  1  Saund.  300  a  ;  2  Ld.  Rayni.  1015. 

(j)  Ante,  6*25,  n.  (e);  Reece  v.  Taylor,  1         (o)  Neville  v.  Cooper,  2  Crom.  &  .\I.  3S9, 

Har.  &  Wo).  Rep.  1 5)  and  ste  Bush  v.  Parker,  1  Bing.  N.  C.  72. 

(k)  Thomas  v.  Marsh,  5  Car.  k  P.  698.  (p)  1  T.  R.  560,  562. 

(0  JifUt,  660. 
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II.  THE    lion  were  such  cattle,  and  in  truth  the  defendant  has  put  on  such  cattle,  and 

^a^\s^^p 

*     also  other  cattle  not  levant  and  couckanty  the  plaintiff  should  new  assign,  sta- 

^hty.        ting  that  he  hrought  his  action  for  depasturing  the  common   with  oUur  cattle, 
signments.  ^"^  should  not  traverse  the  levancy  and  conchaney  ;  for  upon  such  a  trayerse 
it  would  appear  to  be  sufficient  to  show  any  thing  which  excuses  the  trespass, 
and  the  number  mentioned  in  the  declaration  would  not  be  material  (9).    And 
it  has  been  held  that  if  in  an  action  for  breaking  and  entering  the  plaintiff's 
house,  land,  &c.  the  defendant  plead  a  licence  which  the  plaintiff  had  revoked 
before  any  of  the  trespasses  for  which  the  action  was  brought  were  commit- 
ted, or  which  was  confined  to  some  particular  act,  and  the  defendant  exceeded, 
the  plaintiff  must  state  the  revocation  or  excess  in  a  new  assignment  (r). 
[  ^663  ]      *Ia  all  the  preceding  instances  in  which  a  new  assignment  may  become 
FUb  ^'^^  necessary,  it  will  be  observed  the  very  circumstance  of  the  new  assigDmsal 
fcnemeti-     supposes  that  two  or  more  trespasses,  or  acts  apparently  amounting  to  tras- 
tum,  passes,  have  taken  place.     The  plaintiff  declares  in  the  new  assignment  thai 

he  brought  his  action,  not  for  the  trespass  admitted  and  justified  by  the  plei, 
but  for  another  and  difierent  trespass  committed  upon  another  and  difieieot 
oecasion^  and  which  the  defendant  has  not  answered  by  his  plea  (t).  And  io 
general  the  effect  of  the  new  assignment  is,  to  admit  that  one  of  the  assaults, 
or  apparent  trespasses,  has  been' justified  ;  and  it  operates  as  an  entire  waiver 
or  abandonment  of  that  particular  trespass  (I).  But  it  may  often  occur  ia  tres- 
pass to  real  property  that  a  new  assignment  will  become  necessary  on  a  dif- 
ferent ground.  We  have  seen  that  in  declaring  in  trespass  for  an  injury  com- 
.  ffiitted  by  breaking  and  entering  the  plaintifi's  close,  it  was  unnecessaty  to  give 
either  the  name  or  abuttals  or  any  specific  description  of  the  close,  and  that 
it  was  i^ufficlent  to  state  the  parish  or  place  in  which  it  is  situate  (11).  Under 
that  general  description  it  was  obvious  the  plaintiff  would  be  entitled  to  give 
evidence  of  any  act  of  trespass  committed  by  the  defendant  in  any  close  of  the 
plaintiff  within  the  particular  parish  or  place  mentioned  in  the  declaratioo ; 
and  the  consequence  of  this  was,  that  the  defendant  was  under  some  difficulty 
in  knowing  in  what  part  of  the  particular  parish  or  place  the  alleged  trespass 
was  committed  ;  and  unless  he  could  obtain  a  specific  description  of  the  par- 
ticular close,  he  would  not  know  what  he  was  to  come  prepared  to  dispute  at 
the  trial.  To  remedy  that  inconvenience,  we  have  seen  that  the  defendant 
was  permitted  to  plead  the  plea  otliberum  tenemenium^  or  as  it  was  called  the 
common  bar  {t).  This  plea  the  plaintiff  can  seldom  safely  traverse  if  the 
declaration  did  not  describe  the  close  by  name  or  abuttals,  for  if  he  did  so, 
and  the  defendant  could  prove  that  at  the  time  of  the  supposed  trespasses  he 
had  any  land  within  the  particular  parish  or  place  laid  in  the  declaration,  the 
[^64  ]   issue  must  be  found  for  him  (2f)(1048) ;  and  it  was  ^perhaps  reasonable  that 

(q)  WilIe^  638  ;  2  Saund.  346  e.  (I)  See  16  East,  82,  86;  1  Saund.S99  a, 

(r)  See  3  Campb.  584 ;  I  Saund.  300  c,  d,  n.  6 ;  2  T.  R.  176,  177  ;   per  Cur.  lO  B«tf 

5lh  ed.    But  this,  it  oppears,  only  applies  80 ;  post,  667,  663. 

to  these  cases  in  which  the  declaration  is  (u)  See  ante,  428  a.    It  seems  to  nare 

confined  to  a  single  act  of  trespass,  or  in  been  it^cienl  to  nante  the  county  onlyi  <«• 

which  the  defendant  confines  the  general  (x^  See  aHfe,  511  ;  U  East,  i  1. 

terms  of  the  declaration,  by  B()ecifying  the  (y)  2  Taunt.  156;  per  Lawrence,  J*^. 

particular  acU  to  which  (he  license  extended  R.  335 ;    1   Saund.  299  b,  c ;    Com.  Dis. 

in  his  plea.    See  pott,  666 ;  11  East,  451.      .  Pleader,  3  M.  34 ;   1  B.  &  C  489;  2  O.  a 

(4)  See  the  usual  forms,  poet^  toI.  iii.  R.  719,  S.  C. 

(1048)    I  EUet  V.  PuUen,  7  Ualst.  Rep.  357.  } 
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it  should  be  so,  for  the  object  of  the  plea  of  freehold  in  such  a  case  being  to    >*•  ths 

compel  the  plaintiff  to  give  a  more  particular  description  of  the  particular      .' 

close  alluded  to  in  his  declaration,  in  the  event  of  his  declining  to  give  the  ^thly. 
required  information,  he  was  held  to  admit  that  the  defendant  was  right  as  to  ,i»^ent9. 
the  particular  place,  and  the  only  issue  raised  by  the  replication  was,  whether 
the  defendant  could  prove  that  he  had  any  close  answering  the  description 
contained  in  his  plea.  If  plaintiff  therefore  were  not  able  to  traverse  the 
plea  of  liberum  ienemenium  with  safety,  he  was  diiven  to  a  new  assignment, 
in  which  he  stated  the  place  with  proper  exactness  {z).  This  is  usually  done 
by  setting  forth  the  name  and  abuttals  of  the  close,  and  in  case  the  defendant 
has  given  any  particular  description  to  the  close  mentioned  in  his  plea,  the 
description  of  the  plaintiff's  close  in  the  new  assignment  must  be  such  that  a 
plain  difference  may  be  perceived  between  the  place  so  newly  assigned  and 
that  mentioned  in  the  plea  (a)  (1049).  It  may  be  observed  with  respect  to 
new  assignments  after  the  plea  of  liberum  ienemenium^  that  whenever  the  de* 
fendant  possesses  any  close  which  he  describes  in  his  plea,  and  alleges  it  to 
be  his  soil  and  freehold,  the  effect  of  a  new  assignment  is  entirely  to  exclude 
the  consideration  of  any  trespass  committed  within  such  close.  The  plaintiff 
in  his  new  assignment  avers  that  the  place  newly  assigned  is  another  and  dif" 
Jereni  place  from  that  mentioned  in  the  plea,  and  he  (hereby  waives  and  aban- 
dons any  claim  in  respect  of  trespasses  committed  in  the  latter  place.  And 
the  same  principle  supports  the  position,  that  where  the  defendant  in  his  plea 
specifies  a  particular  trespass,  and  justifies  it,  and  the  plaintiff  new  assigns  in 
respect  of  a  different  trespass,  the  former  trespass  is  considered  to  be  entirely 
abandoned  (6).  And  as  in  the  latter  case  the  new  assignment  supposes  two 
diflerent  treapassts^  so  in  the  former  it  supposes  two  different  places ;  for,  as 
we  shall  see  more  particularly  hereafter,  whenever  the  plaintiff  and  defendant 
are  agreed  as  to  the  particular  trespass  or  place,  and  there  appears  sufficient 
upon  the  record  to  ascertain  *and  identify  it,  a  new  assignment  is  unnecessary  [  *665  ] 
and  improper  (c). 

The  cases  of  new  assignment  we  have  hitherto  considered  are  those  in  In  what 
which  the  trespass  complained  of,  or  the  place  in  which  it  was  committed,  ^Il^^j^ 
have  been  wholly  mistaken  or  evaded  by  the  defendant  in  his  plea.     And  in  to  reply  to 
these  cases  the  plaintiff  merely  new  assigns,  without  taking  any  other  notice  P^f'* '^^d 
of  the  plea  than  stating  that  it  was  wholly  foreign  to  the  true  ground  of  com-  aasign. 
plaint,  and  that  it  does  not  at  all  meet  the  declaration.     But  the  same  cause, 
viz.  the  generality  of  the  declaration,  which,  as  we  have  seen,  often  gives  rise 
to  a  plea  entirely  foreign  to  the  real  cause  of  action,  may  sometimes  have  the 
effect  of  producing  a  plea  whereby  $ome  of  the  trespasses  which  the  plaintiff 
complains  of  are   answered,   but  others  are  left  entirely  unnoticed.     Thus, 
where  the  plaintiff  complains  in  his  declaration  that  the  defendant  on  a  cer- 

(0  2  Salk.  453;    6  Mod.  117;    Willes,    299  c,  300  c,   6th  ed.;    seethe  form,  po$t, 
223;  2  Bia.   Rep.   1089;    1   Saund.  S99  b,    vol.  iii. 
note.  (6)  See  15  East,  235;  16  Id.  82,86;  1 

(a)  Dyer,   264;    Cro.    Jac.    594;    Cro.    Saund.  299  c,  5ih  idiu 
EUz.  365,  492;  Bro.  Tresp.  :203;  1  Saund.        (e)  Po$t,  667,  b6S;   1  Saund.  800  b^  note, 

5th  ed. 

(1049)  Hollock  V.  RobineoD,  2  Caines'  Rep.  ^33.    Ellice  9.  Beyer,  6  Wend.  R.  503. 
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II.  THm  Uio  day*  ^*aDd  on  divers  other  days  and  times  between  that  day  and  the  com* 
^^'  mencement  of  the  action,"  comniitted  trespasses  in  the  plaintiff's  close,  the 
4thly.  plaintiff  Mill  be  at  liberty  under  this  allegation  to  prove  any  number  of  acts  of 
t^^n  enL«  ^''^^P^^^  committed  by  the  defendant  within  the  space  of  time  mentioned,  in 
any  port  of  the  close.  Now  it  may  happen  that  the  defendant  claims  a  right 
of  way,  or  common,  &c.  in  the  plaintiff's  close,  and  as  he  has  no  means  of 
telling  from  ihe  declaration  whether  the  plainliCT^s  cause  of  complaint  is  con- 
fined to  acts  committed  in  tlie  exercise  of  such  right  of  way  or  common,  &c, 
or  whether  any  other  acts  of  trespass  are  complained  of,  he  is  allowed  to  as- 
sume the  former,  and  may  consequently  justify  under  such  alleged  right  In 
this  case,  if  the  plaintiff  dispute  the  existence  and  validity  of  the  right  of 
way  or  common,  he  will  of  course  traverse  the  defendant's  plea.  But  the  ef- 
fect of  such  traverse  without  any  new  assignment,  will  be  to  confine  the  issue 
to  the  question  of  the  right  of  way,  &c.  as  pleaded  by  the  defendant ;  and  if  this 
should  be  found  in  the  defendant's  favor,  he  will  be  entitled  to  a  verdict  (d).  If 
therefore  the  defendant  has  committed  any  acts  of  trespass,  which,  supposing  him 
to  he  entitled  to  the  alleged  right  of  way,  &c.,  would  not  be  justified  by  it,  it  will 
be  necessary  for  the  plaintiff  not  merely  to  traverse  the  plea,  but  also  to  newas- 
[  *666  ]  flign  in  respect  of  such  other  trespasses,  and  aver  in^his  new  assignment  that  the 
action  was  brought  as  well  for  the  trespass  or  trespasses  mentioned  in  the  plea, 
as  for  the  trespasses  newly  assigned  (e).  Thus,  where  the  plaintiff  complain- 
ed in  the  declaration  that  the  defendant  had  committed  trespasses  in  his  closes, 
and  the  defendant  pleaded  that  one  of  the  closes  was  called  filackacre  and 
the  other  Whiteacre,  and  pleaded  that  they  were  his  freehold,  the  plaintiff  tra- 
versed that  Blackacre  was  the  defendant's  freehold,  and  new  assigned  in  re- 
spect of  trespasses  in  twenty  acres  other  than  Whiteacre  ;  upon  this  it  was 
objected,  that  by  new  assigning,  the  plaintiff  had  waived  the  former  pleadings 
as  to  all,  and  therefore  ought  to  have  omitted  the  traverse  ;  but  the  Court  dis- 
allowed the  objection,  and  held  that  as  the  defendant  had  pleaded  in  respect 
of  some  of  the  places  in  which  the  plaintiff  intended  to  lay  the  trespass,  the 
plaintiff  was  at  liberty  to  answer  as  to  that  part,  and  that  the  defendant  was 
not  entitled  to  waive  his  plea  thereto  and  plead  to  all  de  novo  (/).  So  where 
an  action  is  brought  for  fishing  in  a  certain  river,  being  the  plaintiff's  fishefji 
and  the  trespass  intended  by  the  declaration  is  for  fishing  to  the  extent  of  two 
miles  and  upwards  ;  if  the  defendant  plead  that  he  is  seised  in  fee  of  ten  acres 
adjoining  the  river,  and  prescribes  for  a  free  fishery  in  the  river  along  the  side 
of  the  ten  acres,  the  plaintiff  ought  not  merely  to  traverse  the  prescription, 
and  go  to  issue  upon  it,  because  at  the  trial  he  would  not  be  permitted  to  gire 
evidence  of  any  act  of  fishing  by  the  defendant,  either  above  or  below  the  ten 
acres,  for  the  question  would  be  confined  to  the  prescription  only ;  but  the 
plaintiff  should  aUo  neu  iissign^  and  state  that  the  trespass  complained  of  was 
not  only  for  fishing  in  the  river  adjoining  the  ten  acres,  but  also  above  and  be- 
low the  same,  and  then  the  defendant  will  be  under  the  necessity  of  giving 

(«0  1  Saund.  300  b,  c,  5ih  cd. ;  and  aeo  8    D.  &  R.  897,  S.  C. ;  9  B.  &  C.  613 ;  4  M.  4 
Campb.  175.  176.  R.  290,  S.  C. 

(0  1  Saund.  300  b.  c ;  7  B.  &  C.  346 ;  9        (/)  Cro.  Eli*.  8l«,  and  see  7  B.  &  C  346; 

9  D.  &  R.  697,  S.  C. 
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•ome  answer  to  the  whole  trespass  {g).    In  this  case  it  has  heen  observedf     n.  thb 
that  without  a  neiw  assignment  the  plaintiff  would  ran  a  great  risk  of  being      **^P^' 
tricked ;  for  if  tfie  prescription  were  found  for  the  defendant,  he  would  sue-  4tbl7. 
ceed  in  the  action,  though  guilty  of  almost  the  whole  trespass  for  which  the  gj ^ J^ 
motion  was  brought  {g).     Upon  the  same  principles,  in  the  case  before  advert- 
ed to  of  a  right  of  way,  &c.  pleaded  by  the  defendant,  where  the  plaintiff  dis- 
putes ihe  alleged  right,  and  also  affirms  that  the  defendant  *has  committed  [*667  ] 
trespajsses  in  other  parts  of  his  land,  he  should  traverse  the  right  of  way,  and 
DOW  assign  for  trespasses  exira  viam  {h). 

It  w31  be  observed  to  be  perfectly  clear  that  the  mode  of  pleading  by  tra-  When  a 
Terse  and  new  assignment,  is  inapplicable  where  only  a  single  act  of  trespass  signmeni 
is  complained  of  in  the  declaration ;  but  where  the  declaration  is  capable  of  >•  una*- 
eovering  several  trespasses^  and  the  defendant  pleads  some  matter  of  justifies-  ^7^|2^ 
tion  which  only  applies  to  part^  it  seems  to  be  open  to  the  plaintiff  both  to  proper, 
traverse  the  justification  and  to  new  assign  in  respect  of  the  trespasses  unan- 
swered, in  all  cases  of  trespass,  whether  to  the  person  or  to  personal  or  real 
property.     And  although  where  only  a  single  act  of  trespass  is  complained  of, 
tills  mode  of  pleading  would  in  general  be  objectionable  (t),  yet  where  the 
trespass  is  of  a  continuing  nature,  as  in  the  case  of  imprisonment,  or  remain- 
ing in  possession  of  a  house  or  goods  under  color  of  process,  the  plamtiffmajr 
it  should  seem  dispute  the  writ,  &c.  and  also  new  assign  in  respect  of  a  con- 
tinuation of  imprisonment,  possession,  &c.  unauthorized  by  the  process,  even 
Bttpposing  it  to  be  valid  (A;). 

In  the  course  of  the  preceding  pages  it  has  been  more  than  once  incidental- 
ly observed,  and  from  the  whole  tenor  of  what  has  been  said  on  the  subject  of 
new  assignment  it  will  be  collected,  that  it  can  never  be  necessary  for  the 
plaintiff  to  new  assign  where  there  has  been  only  a  single  act  of  trespass,  ex- 
cept, as  we  have  lately  seen,  where  that  act  has  been  of  a  continuing  nature, 
(in  which  case  it  may  periiaps  more  properly  be  said  to  consist  of  several  acts 
of  trespass,)  or  except  where  the  plea  of  Hberum  tenemenium  has  rendered  a 
particular  description  of  the  locus  in  quo  necessary.  And  in  general,  where  a 
new  assignment  is  unnecessary,  it  will  be  improper  and  sometimes  fatal  to  the 
plaintiff's  right  to  recover.  It  has  been  shown,  that  in  general  the  object  of  a 
new  assignment  is  to  correct  an  error  or  affected  error  in  the  defendant!s  plea, 
and  that  (where  there  is  no  traverse  of  the  plea)  it  operates  as  an  entire  wai- 
ver and  abandonment  of  the  particular  trespass  justified  *by  the  plea({).  £*668J 
And  upon  this  ground,  in  a  case  where  the  plaintiff  brought  trespass  for  false 
imprisonment,  and  the  defendant  justified  under  process,  which  was  in  fact  ir- 
regular, but  the  plaintiff  (instead  of  traversing  the  plea  as  he  ought  to  have 
done,  and  relying  on  the  irregularity,)  new  assigned  that  the  trespass  com- 
plained of  was  upon  another  and  a  different  occasion^  it  was  held  that  he  was 
bnand  to  prove  a  new  and  substantive  trespass  wholly  unconnected  with  the 

(g)  I  Saond.  300  e,  6(h  edit.  attigning,  in  answer  to  a  plea  justifying  un« 

(4)  I  Saund.  300  e,  5th  edit. ;  9  B.  Al  C.  der  di  fieri  faeiaa,  tee  4  Bing.  789  ;  8.  C.  in 

613 ;  5  Bing.  196  ;  t  Bing.  26.  Error  in  I  M.  &  p.  783  ;  and  S  Y.  flc  J.  304 ; 

(i)  Thomas  v.  Marsh,  6  Car.  &  P.  596.  ente,  643,  646.    See  further  as  to  IRxeeu^ 

(k)  1  Bing.  317;  t Campb.  175 ;  3  Taanu  ante,  624,  685,  659,  660;  poit,  671. 

485.    As  to  replying  de  injuria^  and  new        (I)  Jinte^  663. 
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II.  TBB    process,  and  that  as  there  was  onlj  one  arrest  and  imprisoomeot  proved,  winch 
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would  have  been  authorized  by  the  process  bad  it  been  regular^  it  was  answer- 
4thly.  ed  by  the  plea,  and  the  defendant  was  therefore  entitled  to  a  verdict  (tii)«  Up- 
sifoments.  ^°  ^^^  same  principle,  where  the  defendant  described  the  place  in  which  ^ 
trespass  was  alleged  to  have  been  committed  in  hie  plea,  and  justified  imdet 
a  right  of  common  there,  and  the  plaintiff  new  assigned,  setting  out  &e  abut- 
tals of  the  locui  in  quOf  and  alleged  in  the  usual  form  that  the  closes  newly 
assigned  were  other  and  difierent  closes  thaa  the  place  mentioned  in  the  flea* 
and  it  appeared  at  the  trial  that  they  were  the  same,  it  was  held  the  defendaals 
were  entitled  to  a  verdict  on  the  new  assignifient  And  the  Court  observed, 
that  the  plea  of  not  guilty  to  the  new  assignment  put  the  whole  of  it  in  issue, 
a  part  of  which  was  that  the  closes  were  different  from  that  mentioned  in  Am 
plea  (ft). 

Such  being  the  effect  of  a  new  assignment,  where  only  a  single  act  of  tres- 
pass has  been  committed,  it  is  equally  plain  that  where  only  one  such  act  is 
charged  in  the  declaration  and  is  justified  by  the  defendant,  the  plaintiff  cannot 
traverse  the  defendant's  plea  and  also  new  assign.  In  a  case  where  the  plainr 
tiff  complained  of  a  single  act  of  trespass  in  each  count  of  the  dedaratioD,  and 
the  defendant  justified  each  of  the  trespasses  thus  charged  m  his  pleas,  and  the 
plaintiff  traversed  the  matter  alleged  in  justification,  and  also  new  assigned  in 
respect  of  other  acts  of  trespass  ;  the  Court  held,  on  demurrer,  that  this  mode 
[  *669  ]  of  pleading  was  objectionable  on  the  ground  of  dupHeiiyt  and  th^l  it  was  an 
attempt  by  a  now  assignment  to  amplify  the  cause  of  ^action  stated  in  the 
declaration  ;  and  they  observed  that  the  object  of  a  new  assignment  was  to  Ixy 
out  of  the  question  M  that  the  defendant  had  pleaded,  by  saying  that  the  tres- 
pass stated  and  justified  by  the  defendant  was  not  that  which  the  plaintiff  had 
complained  of  in  his  declaration  (o).  So,  in  another  case,  where  the  plaintiff 
alleged  a  single  act  of  trespass  in  his  declaration,  and  the  defendant  pleaded  a 
justification  thereto,  to  which  the  plaintiff  replied  de  injuria^  and  also  new 
assigned  that  the  defendant  committed  trespasses  at  other  times,  the  Court 
held  it  to  be  clear  that  where  a  single  act  only  of  trespass  was  laid,  and  not 
div&rai  vicibui  ei  dte6tM,  and  that  act  was  covered  by  the  plea,  there  could  be 
no  new  assignment  (/?). 

Again,  as  the  object  of  a  new  assignment  is  to  correct  an  error  in  the  pJea, 
and  to  aver  that  the  defendant  has  omitted  to  answer  the  whole  or  a  part  of 
the  true  ground  of  complaint,  it  can  never  be  necessary  to  new  assign  where 
1  the  defendant  in  his  plea  justifies  or  attempts  to  justify  all  the  trespasses  in 
respect  of  which  the  plaintiff  proceeds.  Thus,  where  the  declaration  diarged 
that  the  defendant  assaulted  and  imprisoned  the  plaintiff,  and  during  audi  im* 
prisonment  assaulted  and  struck  him,  and  the  defendant  justified  an  arrest  and 
imprisonment  under  process,  and  also  justified  the  beating,  in  consequence  of 
subsequent  outrageous  and  violent  conduct  on  the  part  of  the  plaintiff,  it  was 
held,  that  although  the  defendant  proved  the  first  part  of  his  justification,  vix. 

(m)  16  East,   82.      Where  the  trespass  pass,  7   Moore,  33;    anU^  SS4,  615,  €67; 

charged  is  a  single  act,  Uut  is  committed  in  poit,  671. 

a  more  violent  manner  than  the  subject  of  (n)  15  East,  235. 

justification  authorized,  this  should  it  seems  (o)  10  East,  73,  and  81,  n. ;    see  also 

be  put  on  the  record  in  a  repHeaUan,  and  Thomss  «.  Marsh,  6  Car.  k  P.  686t 

not  as  a  new  aseignment  of  a  distinct  tres-  (/»)  7  Taunt.  150, 
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like  mtteBi  vmin  |Hroc«at»  yet  as  faefiiiled  to  Aow  &  m^ffideni  eauH  for  the  ba^    »•  ^k* 
Iai7»  llie  pkdntiff  wis  ODtatlad  to  a  verdict  witbout  having  new  aaaigned  (f ).  ' 

Upon  the  same  priiiciple«  appareotljt  it  has  been  held,  in  the  case  of  a  ]i-  ^ihly. 
caoce  pleadedt  that  where  the  dedaratioD  alleges  the  commission  of  trespas*-  signuMoij. 
aea  oa  divers  dmif$  and  iMwty  and  the  defendant  pleads  a  licence  generally,  vis* 
im  A»  sevsffml  days  and  times  when,  &c.,  without  confining  the  generality  of 
the  declaralioQ  by  specifying  any  particular  trespass  or  trespasses,  he  is  bound 
to  show  a  licence  co-extensive  with  Ae  irufoute  proved  ;  and  that  therefore 
the  plaintiff  having  shown  a  trespass  prior  to  the  licence  was  entitled  to  a  ver* 
diet  on  the  general  replication  d€  injuria^  without  any  new  assignment  (r). 

^Another  case  in  which  a  new  assignment  is  unnecessary,  is  where  in  tres-  C*^*^^  1 
pass  tarsal  property  the  plaintiff  describes  the  close  by  its  name  in  the  decla^  nffDmenT 
ntion,  (as  since  Reg.  Gen.  Hil.  T.  4  W.  4,  reg,  Y.,  he  must  do,  subject  to  a  not  necet- 
sipecial  demurrer  if  omitted,)  and  the  defendant  pleads  ^'6ertini  tenemenium^  ^IJ^}!^^ 
wtlheut  giving  any  more  specific  description  of  the  locui  in  quo  than  the  abuttals, 
plaaoliff  had  done.     We  have  seen  that  in  all  cases  where  the  plaintiff  had  ^J  <l«<anp- 
gmn  no  particular  designation  of  the  locu»  in  quo^  the  general  plea  of  /i6e*  dose  is 
rmm  ftmemtnium  compelled  him  to  new  assign,  or  otherwise  the  only  question  ^^^^  ^^ 
aft  the  trial  was,  whether  the  defendant  could  support  his  plea  by  showing  tion   as  is 
that  he  possessed  any  land  within  the  parish  or  place  named  in  the  declare*  "°7  f^. 
lion  (•)•     But  it  has  been  considered,  that  wherever  the  plaintiff  ascertains  ^^g.  Gen. 
Ibe  place  in  his  deciaretion,  the  plea  of   liberum  Unemenhim  cannot  be  sup-  ^il*  '^*  4 
potted  (/).     And  at  all  cfvents  it  is  clear  that  it  can  be  of  no  avail  to  the  de-  y/   '  '^' 
fondant  in  a  ease  of  this  description,  where  he  merely  follows  the  name  given 
hy  the  plaintiff  in  hb  declaration.     Thus,  where  the  declaration  stated  a  tres*- 
pass  in  the  plaintiff's  close  called  the  Foldyard^  in  the  parish  of  A.,  and  the 
defendant  pleaded  that  the  said  close  in  the  deciaretion   mentioned  was  his 
freaholdy  which  the  plaintiff  travereed,  and  upon  the  trial  it  appeared  that 
both  the  plaintiff  and  the  defendant  had    a  close  called  the  Foldyard ;   it 
was  held  by  the  Court  that  the  plaintiff  having  proved  a  trespass  committed  in 
his  dose,  was  entitled  to  recover,  and  that  there  was  clearly  no  necessity  for 
a  new  assignment ;  that  in  order  to  compel  him  to  new  assign,  as  a  name  was 
given  to  the  close  in  the  declaration,  the  defendant  should  have  given  some 
fiirther  description  in  his  plea ;  and  that  as  the  issue  stood  the  question  was, 
whether  the  close  described  in  the  declaration  as  the  plaintifi^s  was  the  defen- 
dant's freehold  or  not  (ic).     And  in  another  case,  where  the  plaintiff  afler  the 
plea  of  li&enfMi  ienementum^  had  newly  assigned  that  the  loetta  in  quo  '*  abutted 
on  certain  closes  called  A.,  B.,  and  C,  or  some  or  one  of  them,"  to  which  the 
defendant  again  pleaded  liberum  tenemenium ;  and  it  appeared  in  evidence  that 
the  plaintiff  had  a  close  abutting  on  A.,  and  the  defendant  a  close  abutting  on 
B.  aad  C,  it  was  held  that  the  plaintiff  was  entitled  to  a  verdict  on  the  new  as* 
aignnient  {»). 

*It  is  of  no  avail  to  new  assign  an  exce$s  in  committing  a  legal  act,  if  in  [  *671  ] 
iaar  the  excea  were  strictly  justifiable,  though  not  necessary  in  fact  to  the  full 


q)  6  &  A  Aid.  880.  (tt)  1  B.  &  C.  489»  490 ;    8  D.  A  R.  719, 

V)  1 1  East,  451 ;  sale,  668,  and  note  (r).  S.  C. 

(s)  Jfnte,  668.  (ar)  8  Bing.  49. 
(I)  Per  WUlcs,  C  J.,  Willcs'  R.  888. 
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emreiee  of  the  dofendant's  rig^l  or  cbim  m the  pMtKNdv  emk  Thnit 
conunoner  may  pull  down  M  the  fences  which  are  vreogfottjr  ereeted  iqMe 
4ihly.  the  commoDf  altlioiigh  the  deetmction  of  part  woukl  have  afibided  him  the  fiiO 
foments.  ^(^^^^  ^^  eDJoyment  of  his  right ;  and  therefore  if  in  troHpass  agaiaet  him  the 
plaiotiflT  new  aesign  the  exceast  the  defendant  will  be  entitled  to  a  veHiot 
thereon  (y).  So,  the  cuilmg  or  destruction  of  a  gate  or  other  paMe  aoiitBce 
to  an  highway,  though  an  excess,  not  absolutely  essential  for  the  enjofflMnt  of 
the  pubtic  right,  may,  it  has  been  supposed*  be  justified,  and  if  so,  it  weald  be 
of  no  use  to  reply  or  new  assign  any  such  excess  (z). 

Wben  Lastly,  A  new  assignment  will  frequendy  be  rendered  annecessaiy  by  tiw 

"^  ^'^^  use  of  several  counts  in  the  declaration  when  admissible.  Thus  where  tae 
signmont 

anoeceasa-  assaults,  &c.  have  been  committed,  and  the  declaration  contains  as  naay 
ry  m  cace  ^^imig  as  are  equal  to  the  number  of  assaults,  and  the  defendant  pleads  a 
mora  general  issue  to  the  whole,  and  a  justification  to  one  of  the  counts,  the  phia- 

^^^^  tifi*  had  better  put  the  justification  in  issue,  and  in  case  the  defendant  prsvts 
it,  give  evidence  of  the  other  assault  upon  the  other  coonte,  than  anke  a  new 
assignment ;  for  if  the  plaintiff  fail  in  proof  of  the  allegation  in  the  new  as- 
signment he  cannot  afterwards  have  recourse  to  the  second  count,  beoauar, 
by  the  new  assignment,  he  acknowledges  that  one  of  the  trespasses  is  justiiedi 
and  has  therefore  abandoned  one  count,  and  relied  on  the  trespass  mentioaad 
in  the  new  assignment ;  he  cannot  therefore  avail  himself  of  one  and  tht 
same  act  o[  trespass,  both  on  the  new  assignment  and  on  the  second  eoant; 
but  if  he  could  prove  two  trespasses  besides  that  which  he  has  waived,  ht 
might  then  have  recourse  to  the  second  count  (a). 

R«pliea-         There  are  some  replications  which  rather  partake  of  the  nature  of  newsS" 

tioBs  in      signments  than  are  properly  and  strictly  so.  As  where  the  defendant  has  abused 

new  as-     "^  authority  or  licence  which  the  law  givea  him,  by  which  he  became  a  treapasser 

•ignmenu.  ab  initio  (6)*     In  an  action  brought  for  a  trespass  thus  comaiitted,  where  dM 

defendant  pleads  the  licence  or  authority,  the  plaintiff  may  r^ply  the  abuse  (£)• 

Such  a  replication  it  will  be  observed  differs  from  a  new  assignment,  because  it 

does  not  cperate  in  any  manner  as  a  waiver  or  abandonment  of  the  trespeae 

attempted  to  be  justified,  but  states  matter  in  confession  and  avoidance  of  die 

justification. 

r  *672  1  *'^e  instances  we  have  given  upon  the  law  of  new  assignment  have  beea 
Of  New  confined  to  the  action  of  trespass,  because,  as  we  have  formerly  observedi  it 
mtnu^'in  "^''^^^  becomes  necessary  to  new  assign  in  any  other  form  of  action*  The 
9tker  oe-  following  instances  will  however  show  that  a  new  assignment  may  oecur  ia 
^^  ^^  _  most  forms  of  action.  Thus,  if  in  an  action  in  coee  for  the  publication  of  t 
libel,  without  mentioning  the  particular  person  to  whom  it  was  publishedf  the 

(y)  7  B.  &  C.  346  ;    9  D.  &  R.  897;  and  (b)  See  wite,  199,  626. 

•ee  5  Car.  &  P.  596,  597 ;    J  Cbittys  Oen.  (e)  See  mite,  199,  625 ;    5  Car.li  P-  S9it 

Prac  654.  597  ;    7  B.  &  Cres.  809 ;    I  M.  fc  R*  497, 

(z)  James  v.  Hayward,  Cro.  Car.   184;  S.  C. ;    8  Rep.  146;    3  Wils.SO;  3  T.  R- 

Lodie  V.  Arnold,  8  Salk.  458;    I  Ohitiy's  t99;    1  Hen.  Bla.  555;    5  Taunt.  69,  71 1 

Oen.  Prac  654.  I  Saund.  900  d,  5Ui  adit. ;    4  Bin^ .  799 ;  1 

(a)  8  T.  R.  178  ;  per  Buller,  J. ;  W.  177 ;  I  M.  a  P.  783,  S.  C. 
6  Mod.  180;  1  Saund.  899,  n.  6  ;  ante,  685. 


REPUC^TIQHS  TO  A   SPIGlAi*  PLEA.  tVt 

defeadiait  hM  plattded  All  lie  puUislied  it  kwfaUj^  »- vi 


■itiee  of  tbe  boute  of  eoMttiotis,  ftod  the  plaintiff  proeead*  for  a  pubtfcatioa  lo      Z^' 
other  pefsoDs  not  roembere  of  the  committee,  he  ehoald  replj,  or  rather  near  4th^y. 
aeagn,  such  iUegai  publication  (<l).     So^  ia  an  action  for  an  eecape,  if  the  dfr>  MgamK^iM, 
feodant  plead  a  negligent  escape  and  voluntary  retoroy  tiie  |4aiatiff  aheuM 
new  asaign  a  aabaeqoent  escape  (e) ;  and  if  in  ease  for  distufbance  of  a  rif^ 
of  comimeii,  by  ctitting  turves,  the  defendant  plead  Aat  he  cut  the  turves  ae      .  - 
servant  of  the  \mcd  of  the  roaoor,  the  [^aintiff  may  new  assign  that  the  defend* 
ant  cut  other  turves  for  sale*  and  not  for  the  use  of  the  lord  {/). 

In  the  action  of  rep/evtMv  as  the  plaintiff  is  bound  to  show  the  place  in  cer- 
tain where  the^taking  waSt  it  is  said  there  can  be  no  new  asslgnmeot  (g)*  In 
the  action  of  OMttstptif  for  goods  sold,  &c.  where  the  defendant  f^ead  a  jttd|^ 
meat  recovered,. and  the  plaintiff  has  in  point  of  fact  obtained  a  judgment  inn 
former  action  for  goods  sold,  &c*  but  for  drffereat  goods  and  causes  of  actiont 
the^  plaintiff  ought  not  to  reply  mil  tUl  recercf,  for  in  such  ease  he  would  be  de» 
leated  by  the  production  of  the  record  ;  but  he  should  reply  that  Um  causes  of 
action  mentioned  in  the  declaratida  were  not  the  same  identical  causes  ei  ae« 
tion  for  which  the  former  judgment  was  recovered  (h)  (1060)*  This  replication 
is  in  some  degree  analogous  in  its  object  and  effect  to  a  new  assignment,  but 
it  will  be  observed  that  it  is  not  strictly  a  new  assignment,  inasmuch  as  it  con* 
si^s  of  a  traverse  of  a  material  allegation  in  the  defendant's  plea. 

^In  point  of  farm  there  are  two  modes  of  mtroducing  the  matter  new  as*  L  ^"^fL^ 
a^ned.  If  the  plaintiff  traverse  the  plea  as  well  as  new  assign  after  framing  j^^w  ••• 
the  replication  to  the  plea  as  in  ordinary  cases,  the  form  runs  thus  (t),  **'  And  signnieat. 
the  said  plaintiff  further  saitb,  that  he  issued  his  writ  against  the  defendant, 
and  declared  thereupon,  not  only  for  the  said  several  trespasses  in  the  said 
second  pl^a  mentioned,  and  therein  attempted  to  be  justified,  hut  €d$o  for  that 
die  defendant,  on,  &c.'' (stating  the  matter  new  assigned)  (ib) ;  but  if  the 
pinintiff  merely  new  assign,  then  the  form  is  thus,  ^*  And  as  to  die  said  plOA 
of  die  defendant  by  him  secondly  above  pleaded,  the  plaintiff  saith,  diat  he, 
by  reason  of  any  thing  by  the  defendant  therein  alleged,  ought  not  to  be 
barred  from  having  and  maintaining  his  aforesaid  action  thereof  against  the 
defendant,  because  he  saith,  diat  he  issued  his  writ  against  the  defendant,  and 
declared  thereupon,  not  for  the  said  supposed  trespasses,  in  the  introdootory 
part  of  the  said  second  plea  mentioned,  btU  for  that  the  defendant,  on,  fee," 
(stating  the  matter  new  assigned)  (I  )•  A  new  assignment  being  in  the  nature 
of  a  new  declaration,  should  be  equally  certain  as  to  ftme,  f^aee^  and  othe^ 
eireumitanees  (m),  and  it  must  not  be  negatively,  that  the  trespasses  mentioned 

(d)  1  Saund.  133;  2  Campb.  175.  (i)  See  tbrms,  pcsi^  tuI.  iii.  et»eq.;  and 

(f )  I  B.  &  P.  413 ;  II  East,  409.  see  a  form  in  trespass,  S  Car.  &  P.  596. 

(/)  Willes,  619,  6S0.  (*)  3  B.  &  B.  119;  6  Moore,  530,S.C.; 


(r)  Freem.  938.  i  Saund.  300. 


6  T.  R.  607  ;    3  B.  fc  C.  S35  ;  7  Bar.  (Q  See  forms,  jio«e,  vol.  iii.  ciMf.;  9  Co. 

A  Ores.  809  ;  I  M.  A  R.497  ;  seethe  form,  6  a,  18  b;  1  Saund.  900  a. 

ii.  and  post,  vol.  iii. ;  3  Wentw.  |5I ;  s«ir-  (m)  Com.  Di|.  Pleader,  3  M.  34;    Vin. 

hU,  that  the  plaintiff  might  ntto  taiign,  that  Ab.  Trespass,  U.  a,  4,  pi.  13  ;   Bae.  Abr. 

the  aetion  is  brought  for  different  promises,  Trespass,  I.  4,  8 ;  Dyer,  964  a. 
jwfl,  Tol.  iii.  and  notes. 


(1050)  Tide  Snider  and  Van  VechUn  v.  Croy,  3  Johns.  Rep.  997. 
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M.  TM    IB  tin  ^Im  ytom  not  die  same  as  those  for  wkkh  the  plstatiff  cenq^yae^  bsl 

*     seme  otfMr  tmspaases  most  be  shown  (»)•    If  lbs  new  sssigaiiieflt  be  is 

4ibly.  mmtlur  els#0  <»r  plsc««  the  plaiotiff  shook!  me  the  place  a  lUUBe,  or  otherwiM 
Tirrtnmtt  ^^*<^"^  ^  ^*^h  b<^0  ceitaintj  (o),  and  which,  oa  not  gaiky  thereto^  DMUt  be 
proved  as  stated  (p) ;  and  if  it  be  in  the  same  dose,  it  is  said  die  putieular 
spot  should  be  set  forth  in  such  a  manner,  that  a  plain  difference  maj  be  per- 
[  *674  ]  eeived  between  the  place  newly  assigned  and  that  mentioned  *in  ike  plea  (9) ; 
hot  where  a  right  of  way  is  pieaded,  it  is  usual  to  new  assign  tjglira  vtoi, 
without  showipg  in  what  particular  part  of  the  U}cu$  in  quo  (r). 

When  the  defendant  justifies  under  a  ri|^t  of  comraon,  or  way,  &c  at  par- 
ticular titnes  of  the  year,  or  in  particular  parts  of  the  close,  &c.  the  plainttiT 
may  new  assign  that  the  trespasses  were  committed,  **  o<  other  Umtt,  sad  m 
stf Asr  ocoationif^  mnd  /or  other  and  diffmrmt  purpoau  than  thoH  menHonei  m 
ike  fha ;"  or  that  the  defendant,  **  in  a  greater  degree,  and  with  siore  fam 
a«d  violence  than  was  neceesar^  for  removing  the  supposed  obstmcttoas  la 
die  said  supposed  way,  &c«  cut  down  the  gates,  &c.''  (s).  The  matter  new 
assigned  must  be  consistent  wilh  the  declaration,  and  not  vaiying  from  or 
aaore  extensive  than  the  trespasses  therein  enumerated  (0«  or  diose  which  die 
defendant  has  answered  in  his  plea ;  for  a  new  assignment  is  nwrely  to  aroid 
the  eflbct  of  the  plea,  which  can  only  operate  upon  the  trespasses  thereby  ad- 
mitted («)•  It  should  also  only  be  of  material  nutter,  and  therefore,  if  the  piei 
set  up  a  right  of  way,  or  common,  &c.  at  all  times  of  the  year,  the  new  as- 
signment  should  not  be,  that  the  defendant  **  at  other  times,  &c/'  time  ia  tiiat 
ease  being  immaterial ;  and  in  an  action  of  trespass  against  several,  li  some 
of  the  defendants  suffer  judgment  by  default,  and  the  others  plead  a  justiiica- 
timi,  the  new  assignment  should  be  as  to  all  the  defendants,  and  not  meidj 
to  those  who  have  pleaded,  for  that  would  be  a  departure  (jr). 

Condu-  ^^^  conelueion  of  a  new  assignment  must  be  with  a  verificMion,  in  order 

sionofnew  that  the  defendant  may  have  an  opportunity  of  answering  it  (y).    Ailer  stating 

aetign-       ^  matter  newly  assigned,  the  form  usually  is  thus  :  ^*  and  which  said  tres- 

passes  above  newly  assigned^  are  other  and  different  trespasses  than  the  said 

trespasses  in  the  said  second  plea  mentioned,  and  therein  attempted  to  be 

justified ;  wherefore,  inasmuch  as  the  defendant  hath  not  answered  the  said 

trespasses  above  newly  assigned,  the  plaintiff  prays  judgment,  and  his  dama- 

r  *675  1  S^^  ^y  ^^  sustained,  oa  oocaston  *of  the  committing  thereof,  to  be  adjudged 

to  him,  &c."  (s)     And  though  with  respect  to  the  latter  part  of  this  coodu^ 

sioBf  it  has  been  said  that  it  would  be  more  correct  if  it  were  to  stop  at  the 

(n)  3  Leon.  92 ;  po»t,  vol.  iii.  notes.  pass,  U.  a,  4,  pi.  3. 

(0)  Dver,  ^4  a.  83  b.  pi.  147  ;  I  Saund.  (t )  See  forms,  pott,  yol.  iii.    Aatartplr 

999  c ;  Vln.    Abr.  Novel  Assignment,  A. ;  ing  this,  see  oalc,  6S4, 6i5,  S66,  n.  <m). 

Bro*  Abr.  Trespass,  SOS ;  see  the  forms,  jKMt,  (t)  Vin.  Ab.  Trespass,  U.  a,  4,pl.  I'l 

Tol.  iii.;  8  Co.  6  a.   18  b;  S  Andr.   103;  Winch.  65 ;  4  Leon.  15,  IS;    10  East,  79, 

BenL&DaU  177;  8  Bing.  49;  1  B.  &  C.  81  ;  7TaunU156;  ante,  667,  668. 

489  ;  8  D.  &  R.  719,  S.  C.  («)   10  East,  80. 

(p)  Com.  Die.  Pleader,  3  M.  34 ;  Yin.  (x)  8  Leon.  199;  Com.  Dig.  Pleader,  F. 

Ab,  Trespass,  if.  s,  4,  pi.  18,  &c. ;  Bui.  N.  Us  post,  688. 

P.  88  ;  1  T.  R.  479.  (g)  Bac  Ab.  Trespass,  L  4, 8 ;   Lal«« 

{q)  See  note  (m),  supra;  Vin.  Ab.  Tres-  1401 ;  1  Saund.  103. 

pass,  U.  a,  4,  pi.  3.  (s)  See  the  form,  8  Co.  6  a,  18  b ;  l"»t 

(r)  PMr,Tol.  iii.     Serf  ride  Vin.  Ab.  Tres.  Ent.   608;    post,  vol.  iii.  and  9   Wcniw. 

Index,  cjciriv. 
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wo'iB^  **  €i  h0e  ptntUuB^  ui  vtrificar^f*  without  praying  judgment  agmtiMt  the     ti.  thb 
Meodantf  for  not  awswering  the  treepaseea  newly  aeeigfied,  when  it  was  im-      *odt. 
possible  he  ehonld  answer  it  before  it  was  alleged  {a) ;  yel  it  may  be  obserred  4thly. 
that  matter  newly  assigned  is  always  considered  as  having  been  already  stated  ^^^  ^"* 
itt  the  dedaration,  and  consequently  the  defendant  might  have  answered  it 
if  he  had  diought  fit  to  plead  to  the  hfijnry  really  intended  to  be  complained  oil 

A  new  assignment  being,  as  already  observed^  in  the  nature  of  a  new  dee^*  P1«m  to 
laiation,  and  dismissing  the  previous  pleading  from  consideration,  so  fhr  as  re^  iwrnneDU. 
speets  the  matter  newly  assigned,  the  defend&nt  should  ptead  to  it  preeisdy  ae 
to  a  declaration  (6),  either  by  denying  the  matter  newly  assigned,  by  the  plea 
of  not  guility,  frc,  (tf)(1061)  or  by  answering  it  by  a  special  plea  of  matter 
of  justiBcation  (d),  and  he  may  plead  several  pleas  (e).     As  the  plaintiiT avers 
thttt  the  trespasses  newly  assigned  are  other  and  different  to  those  mentioned  In 
the  plea,  be  waives  or  abandons  the  trespasses  which  the  defendant  has  justi* 
fied,  and  it  w  not  necessary  to  |rfead  over  again  to  the  new  assignment  any 
matter  of  justification  necessarily  covered  by  the  plea ;  as  if  common  of  pa9^ 
turn  at  all  times  of  the  year  be  pleaded,  and  the  plainttfl*  new  assigns  that  the 
def^dant  entered  at  other  times,  the  right  of  common  of  pasture  cannot  he 
set  vp  in  Ae  plea  to  the  new  assignment  (/).     So  the  defendant  cannot  plead 
to  the  new  assignment,  that  the  place  (g)  or  trespass,  &c*  mentioned  therein, 
is  the  same  as  that  mentioned  in  the  plea ;  and  if  in  truth  i&»j  are  the  same, 
the  defendant  should  plead  not  guilty,  and  take  advantage  of  it  in  evidence,  ma 
the  platnttff  would  be  estopped  from  proving  any  trespass  in  the  same  place, 
lie*  (h)    For  the  same  reason  the  defendant  ^cannot  justify  at  a  difllbrent  [  *676 1 
place,  and  traverse  the  place  mentioned  in  the  new  assignment  (t) ;  and  when 
the  i^aintiff  traverses  the  plea,  as  well  as  new  assigns,  the  defendant  caraiet, 
as  to  the  matter  answered  in  the  plea,  plead  new  matter,  but  most  stand  \if  his 
plea  {k)m    If  the  new  assignment  be  bad,  the  defendant  should  demur,  and  it 
may  be  frequently  necessary  so  to  do,  if  the  defendant  wish  to  avail  himself  of 
his  plea  of  /t6ertiin  /enemenftim  (/}• 

In  an  action  of  trespass  quar^  clausumjregitj  where  the  plaintiflT  new  as*  SuflTvriog 
signs,  it  oAen  becomes  prudent  to  suffer  judgment  by  default  to  the  new  as-  j^^^'^^S 
signment  (m),  or  perhaps  since  tlie  stat  3  &  4  W.  4,  c.  42,  sect.  21,  permit*  to  new  «■» 
ting  a  defendant  by  leave  of  a  judge,  in  some  actions,  to  pay  money  into  Courtf  fS*"*^"** 

to  costs 

(o)  Freem.938.  1  Saand.  S99  c,  115;  Cw.  Elis.  3&5,  493;  fcc 

Ik)  Gouldsb.    101;    Moore,    540;    Cro.  14  H.  8,  4,  pi.  3;  Bro.  Ab.  Trespass,   168  j 

Eliz.  590,  S.  C.  S7  H.  8,  7,  pi.  Si  ;  Bro.  Ab.  Trespnss,  3. 

(c)  See  the  fomi,  post,  toI.  iii. ;  Bro.  Ab.        (i)  Bro.  Ab.  Trespass,  pi.  168;  Yin.  Ab. 
Tresp  iss,  pi.  359.  Trespass,  U.  a,  4,  pi.  9,  10,  15. 

(d)  Bro.  Ab.    Trespass,  pi.    163,    20%        (ft)  Cro.  Eliz.  812  ;  Bac.  Ab.  Trespass^  U 
359.  4,  8. 

U)  Rie.  Ab.  Trespass.  I.  4,  9.  (0  9  Bing.  49 ;  Dyer,  93  b.  pL  147. 

(/)   (^ouldsb.    191  ;    Moore,   540;   Cro.        (m)  Seel  Saund.  300,  lu    And  see  the 

EIb  590,  S.C;  and  see  the  cases  in  note  (A)  note  of  the  editors  of  the  fifth  edition,  in 

infra,  which  the  cases  on  this  subject  are  all  col- 

(g-)  Moore,  460  ;  Jenk.  6th  Cen*.  965.  lected,  and   the  result  very  perspicaously 

(A)  Supra,  note  (/)  ;  Yin.  Ab.  Trespass,  sUted*     And  see  Tidd,  9th  ediL  966,  973. 
U.  a,  4,  pi.  10 ;  Bac  Ab.  Trespass,  I.  4, 9  ; 

(1051)  Yide  Pratt  v.  Groome,  15  East's  Rep.  935. 
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II.  TBS  to  do  «0f  mid  plead  raoti  pajmei^  TUs  aiiMs  from  the  provktom  of  the 
!!!!'  stetuto  22  &  23  Car*  2,  e.  9,  a.  IM,  aa  to  coate.  It  haa  baea  deteraniadi 
4  Illy.  opoD  Ibe  coDatructkn  of  tiiat  atatute*  that  a  oeitifioate  to  enttde  die  pkualiff  to 
ucnmenu.  ^  co8t8»  where  the  damagea  are  under  40«m  w  onneceaaary,  wbeoeYer  it  ap« 
peara  from  the  whole  record  that  the  freehold  did  or  did  iiot  come  io  qoes- 
tion  (»)•  And  it  has  been  held  in  conaequencet  that  when  there  ia  a  specid 
plea  and  a  new  assignment,  and  the  plaintiff  recovers  upon  the  new  aastgn* 
meat,  he  will  in  general  be  entitled  to  full  ooats«  whether  the  special  plea  be 
no^t  Iraveraed,  or  whether  it  be  traveraed  and  found  for  the  defendant  (a).  Thii 
oAea  renders  it  dangerous  io  pUad  to  the  new  assignment,  and  particukily  m 
when  the  defendant  haa  a  good  case  upon  his  special  pleaa,  since,  notwitb* 
ataoding  he  may  aucceed  on  his  pleas,  and  thus  full/  answer  the  whole  B»tter 
subatavtiallj  in  dispute,  the  plaintiff  will  be  entitled  to  the  genera/  eoilt  df 
the  action,  if  he  cau  prove  any  trifling  act  of  excess  on  the  part  of  the  defeat 
«At*  In  caaea  of  this  description,  it  is  therefore  often  expedient  to  safior 
judgment  bj  default  to  the^new  assignment,  and  thus  at  the  trial  to  oonfioe  the 
matters  in  dispute  to  those  which  are  answered  by  the  pleas ;  for  although  tbii 
mode  of  proceeding  enables  the  plaintiff  to  obtain  costs,  as  upon  a  judgment 
[  *677  ]  kff  dBfamlt^  if  he  think  ^proper,  yet  if  he  proceed  to  trial  on  the  special  pleot 
and  fail,  the  defendant  will  be  entitled  to  the  general  costs ;  for  the  pMotiff 
aMghthave  entered  a  fiolU  prot^qui  as  to  that  plea,  and  asaeaaed  his  daflMgei 
OA  the  new  assignment  before  the  sheriff*  and  consequently  need  not  have  pro- 
ceeded to  trial  ( p).  The  defendant  must,  however,  take  care  that  a  plea  of 
not  guilty  be  not  left  entire  upon  the  record,  for  as  the  matters  newlj  assigiiad 
are  considered  as  virtually  contained  in  the  declaration,  it  has  been  held  that 
the  effect  of  a  general  plea  of  not  guilty  to  the  whole  declamtion  is  to  preveot 
the  plaintiff  from  availing  himself  of  the  judgment  by  default  to  the  new  «b- 
sigDBwnt,  by  asaessiag  the  damages  before  the  sheriff,  and  to  compel  Um  to 
go  to  trial  notwithstanding  such  judgment  (g).  The  defendantt  thereforei 
where  he  has  origiiuUiy  pleaded  the  general  issue,  and  is  afterwards  desiroos 
of  suffering  judgment  by  default  to  a  new  assignment,  should,  when  he  suffen 
such  judgment,  enter  a  retraxit  of  the  plea  of  the  general  issue,  as  far  as  the 
same  relates  to  the  trespasses  newly  assigned.  It  is  justly  observed  that  tfaore 
is  nothing  incongruous  in  this,  since  the  decisions  upon  this  point  have  pr<^ 
ceeded  entirely  upon  the  ground  that  the  trespasses  newly  assigned  are  virtually 
included  in  the  declaration  (r);  And  it  has  accordingly  been  decided,  thst 
where  the  defendant  adopted  this  course,  and  afterwards  obtained  a  verdict 
upon  one  issue  going  to  the  whole  cause  of  action,  (exclusive,  d*  coarse,  of 
the  trespasses  newly  assigned),  he  was  entitled  to  the  costs  of  the  trial  («)• 

(fi)  2  Hen.  Bla.  S;   icf.  341 ;  7  T.  R.  (r)  1  Saund.  300  b,  n.  (/),  5Ui  edit. 

659.  (ff)  9  B.  &  C.  613 ;  and  aee  per  Best,  C. 

(o)  8  Lot*  834;  8  Sua.  1168;  1   Eaat,  J.,  5  Bifi|;.  199.    The  form  of  such  rc(rtj((| 

360 ;  3  B.  3c  Aid.  443.    The  cases  in  4  as  given  in  I  Saund.  6th  edit  til  ivpra,  is  u 

Taunt.  48,  and  Cockerill  v.  Allanson,  Hul-  follows,  *'  and  the  said  defendant,  relinqabh' 

lock  on  Costs,  76,  seem  scarcely  reconcila-  ing  his  said  plea  by  him  jirflaboTe  pleaded 

ble  with  the  authorities  before  mentioned.  to  the  said  declaraiionf  so  hr  as  the  sun* 

(p)  13  East,  191.  plea  relates  to  the  said  trespsssss  abofs 

(q)  3  B.  &  B.  1 17  ;  6  Bing.  1 96  ;  8  M.  &  newly  assigned,  says  nothing  in  bar  or  pr*- 

P.  369,  S.  C;   1  Y.  3i  J.  354 ;  1  B.  &  C.  elusion  of  the  said  trespasses  aboTi  oevly 

878*  assigned ;  wherefore  lie.*' 
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To  the  plea  or  pleas  to  the  new  assignment,  the  plainffflT  should  reply  pre-  ^epHca- 
cisely  as  to  pleas  to  a  declai*atton,  and  if  the  plea  be  such  as  would  require  a  new   'i^  ^\ 
assignment,  if  pleaded  to  a  declaration,  the  plaintiff  should  again  new  assign  new  as- 
to  such  plea  (/)•  signment 


♦The  Concktsiim  of  replications,  in  particvlar  instances,  has  already  been  [  *678  ] 
pointed  out  («).     We  have  seen  that  every  replication  must,  in  point  o^  form^    '"•  "*""■ 
conclude  either  to  the  country  or  wtlk  a  vtriJicaHon  {x).     We  have  also  shown      sioh. 
when  or  not  ti  prayer  of  judgment  is  or  not  essential  or  advisable  (y).     It  may 
here  suffice  to  observe,  that  when  a  replication  denies  the  whole  of  the  defend- 
ant's plea,  containing  matter  of  fact,  it  should  conclude  (o  the  country,  thus  : 
•*  and  this  he  the  plaintiff*  prays  may  be  inquired  of  by  the  country,  &c.'*  (z) 
And  it  is  an  established  rule  applicable  to  every  part  of  pleading,  subsequent 
to  the  declaration,  that  when  there  is  an  affirmative  on  one  side,  and  a  negative 
on  the  other,  or  vice  versa,  the  conclusion  should  be  to  the  country  (1052), 
although  the  affirmative  and  negative  be  not  in  express  words,  but  only  tanta- 
mount thereto  (a).     It  may  also  be  laid  down  as  a  safe  rule,  that  wher^  a  de- 
fendant cannot  take  any  new  or  other  issue  in  his  rejoinder  than  the  matter  he 
had  before  pleaded  without  a  departure  from  his  plea,  or  where  the  issue  on 
the  rejoinder  would  be  the  same  in  substance  as  on  the  plea,  the  plaintiff 
should  conclude  to  the  country  (6) ;  and  it  is  not  material  in  this  «ase,  whether 
the  replication  contain  a  formal  traverse,  for  where  a  traverse  comprises  the 
whole  matter  of  the  plea,  the  replication  may  still  conclude   to  the  coun- 
try (c)(1053).     It  suffices  that  there  is  a  good  traverse  of  the  substance  of 
the  plea  (d).     In  debt  on  bond  for  not  accounting,  the  defendant  pleaded  ttiat    . 
he  did  account     Replication  that  defendant  received  £2000,  for  which  he  did 
not  account.     Rejoinder  that  he  received  it  from  particular  persons,  and  that 
he  accounted  for  the  same.     It  was  held  that  a  surrejoinder  that  the  monies 
mentioned  in  the  replication,  and  those  mentioned  in  the  rejoinder,  were  differ- 
ent monies,  might  conclude  to  (he  country  (e).     This  conclusion  is  also  pro- 
per, where  a  particular  fact  is  selected  and  denied,  without  any  inducement  or 
formal  trraverse  ( /*).     But  the  plaintiff  is  still  at  liberty,  where  he  only  denies 
one  of  several  facts,  and  not  the  whole  substance  of  the  plea,  to  commence 
his  replication  with  an  inducement,  and  formally  to  traverse  the  ^particular  [  *^79  ] 

(I)   1    Saund.  299  c.     See  the  forms  re-  (x)  1    Saund.   103;  i  Burr.  316;    2  [d, 

fcrred  to,  in  9  Wentw.  Ind.j  2  Co.  6,  and  1022  j  Dougl.  94,  428;  2  T.  R.  442,  443. 

post,  vol.  ill.  (a)  1  Saund.  103  ;  2  New  R.  363. 

(u)  ^nlty  630  to  633,  and  see,  as  to  the  (b)  I  Saund.  103  b ;  and  see  the  reason, 

conclusion  in  general.  Com.  Dig.  Pleader,  2  la.  189,  190. 

F.  5,  E.  32  ;  Co.  Lit.  303  a.     All  affirmative  (c^  1  Sdlk.  4 ;  1  Saund.  103  a,  b. 

pleadings  which  do  not  conclude  to  the  coun*  (a)  2  T.  R.  443. 

try,  must  conclude  with  a  verification,  Steph.  («)  7  6.  &  C.  809. 

M  ed.  485.    Origin  of  the  rule,  id.  486.  (/)  2  T.  R.  349  j  I   Salk.  4  ;  7  Lord 

(x)  atfiac,  630, 631.  Raym.  641  ;  1    Saund.   103  a,   b;   Sayer, 

(y)  Ante,  634.  234. 


(1052)  Vidd  Labagh9.  Caqtine,  13  Johns.  Rsp.  274.    Bindon  v.  Robinson,  1  Johns. 
Rep.  516. 

(1053)  Vide  Manhattan  Company  r.  Miller,  2  Gaines'  Rep.  60.    Snider  v.  Croy,t 
Johns.  Rep.  428.    Patcher  «.  Sprague,  Id.  452.    Bindon  v.  Robinson,  J  Johns.  Rep.  516. 
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III.  TBB    fii^f^  nn^  conclude  with  a  verificationy  though  thifl*  a«  already  observed,  tends 

CONCLU* 

sioN.      to  unnecefiBRry  prolixity,  delay*  and  expense  {g) ;  and  when  tbMfbrm  is  adopt- 
ed, the  ooix  lusion  should  be  with  an  averment  and  prayer  of  damages,  or  of 
the  debt  and  damages  {h ), 
Must  be  It  is  a  general  rule  that  when  new  matter  is  alleged  in  the  replication,  it 

veriJUtUion  should  conclude  with  an  averment  or  verification,  in  order  to  give  the  defend^ 
uhen  new  ant  an  opportunity  of  answering  it,  and  an  appropriate  prayer  of  judgment  for 
stated^  "  ^'^  ^^^^  ^"^  damages,'  or  damages  only,  according  to  the  form  of  action,  aod 
the  subject-matter  of  dispute  («),  and  not  merely  unde  peiii  jtuHciuai  n  aetkmi 
precludi  debet  {J).  But  when  the  defendant  would  not  be  at  liberty  to  tfa> 
verse  or  answer  the  new  matter  without  a  departure,  the  replication  may  net* 
withstanding  the  introduction  of  new  matter,  conclude  to  the  country ;  as  if  te 
debt  on  an  award  the  defendant  plead  no  award,  and  the  plaintiff  reply  aa 
award,  and  set  forth  a  breach,  it  is  said  that  he  may  conclude  to  the  coun- 
try (ik),  though  a  conclusion  with  a  verification  is  most  usual  (/)•  And  in  an  ac- 
tion of  debt  on  a  recognizance  of  bail  in  the  same  Court,  where  the  defendaii 
pleads  that  no  ca.  sa,  issued  against  the  principal,  a  replication  setting  oat  the 
ca.  sa.  and  concl  jding  with  a  verification  by  the  record,  and  a  prayer  that  Iba 
record  may  be  inspected  by  the  Court  is  good,  though  no  formal  issue  be 
joined  (m).  If  the  new  matter  introduced  in  the  replication  be  of  a  negaini 
aature,  no  conchmcn  seems  to  be  necessary,  though  it  is  usnally  adopted  by 
using  the  common  verification^  ^  and  this  the  plaintiff  is  ready  to  verify, 
fcc.»(ii) 
Estopi  el.  Where  matter  of  estoppel  is  replied,  the  plaintiff  should  expressly  rely  oo  it, 
or  he  will  lose  the  benefit  of  it  (o)(1054),  and  it  is  usual  to  conclude  the  rep* 
lication  in  that  case,  with  a  verification  and  prayer  of  judgment,  if  the  defeod- 
r  *680 1  ant  ought  *to  be  admitted  or  received  against  his  own  acknowledgment,  &C 
to  plead  his  plea  (9).  But  in  this,  and  indeed  all  other  replications,  it  is  suffi- 
cient* after  the  proper  verification,  to  pray  judgment  generally,  without  pdntiog 
out  the  appropriate  judgment  (r) ;  and  where  the  word  ^  cerHfy^  was  by  mis- 
take inserted  instead  of  **  verify^^  the  Court  appeared  to  consider  thie  replica- 
tion sufiicient  (s).  And  unless  assigned  specially  as  a  cause  of  demarrer,  a 
defect  in  the  conclusion  of  a  replication  b  aided  (<)• 

Where  matter  of  record  is  relied  upon,  the  plaintiff  ahoukl  coDoHide  his  rep- 
liealion  with  a  verifioalion  by  the  record  (v). 

(g)  /t'  ;  8  T.  R.  442,  443 ;   1  Burr.  320,  etmhle  contra, 

321  ;  2  Str.  S71  ;  2  Wils.  173;  Dougl  428.  (n>  See  Co.  LiL  303  a  ;    I  Show.  335; 

(ik)  Id. ;    Say.  234  ;   I   Sulk.  4  ;   I   Burr-  Stephen,  2d  ed.  487  ;  Willes,  6. 

319  ;  2  T.  R.  442,  443;  2  Marsh.  354.  (0)  I    Sound.  325,  note  4  ;    1  Co.  59 1; 

({)   Vidt  Vivian  v.  Jenkins,   5  Nev.  &  «M/e,  502,  635,  636,  note  (o\ 

Man.  14.  (9)  ^o«^  ^ol.  iii. ;  Willes,  1 1.  13. 

(j)  2  New  Rep.  363,  364;  1  Saiind.  103,  fr)  Willes,   IS;   I   Saitnd.  97  a;  4  EnK, 

n.  1  ;  327,  n.  I  ;  2  ///.  6^  g ;  Carth.  337  ;    I  502,  509  ;   ViTian  9.  Jenkins,  5  NcT.  &  Man. 

Lutw.   101;    2  Wils.  66;  Dougl.  60  ;  ST.  14.     As  to  prayer  of  judgment  in  a/^Min 

R.  576 ;  4  Mod.  376.  abatement  or  bar,  unit^  497,  498. 

{k)  1  Saund.  827,  note   I,  cites  3  Ley.  («)  Willes,  6,  7. 

165.  (0  16  &  17  Car.  2,  c.  8;  4  li  5  Ann.c. 

(/)  Poi(,  Tol.  iii.  16,  M.  1  ;  I  Saund.  99,  note  2. 

(m)  2  Marsh.  ^4,  ace,;   2  T.  R.  576^  (ft)  See  pott,  toI.  ttt 


(1054)  See  Howard  «.  Mitchell,  14  Mass.  R.  241. 
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Tbe  Reg.  Gen.  Hil.  T»  2  W.  4,  reg.  107,t  orders,  <«  that  it  a\m\\  not  be  ne«    "»•  y«« 

CONCLU- 

Moir. 

Signature 
of  Co<itt« 
sel. 


cesniy  Uiat  any  pleadiDgB  which  conclude  to  the  country  be  signed  by  eoiin- 
seL"  («)• 


III.  THE  aUALITIES  OF  A  REPLICATION. 

The  quaUtieM  of  a  replication,  in  a  great  measure,  resemble  those  of  a 
plea  (jf),  and  are — Fml,  thit  it  must  answer  so  much  of  th^  plea  as  it  profes- 
ses to  answer,  and  that  if  bad  in  part  it  is  bad  for  the  whole ;  Secondly ,  thai  it 
most  be  conformable  to,  and  not  depart  from  the  count ;  Thirdly^  that  it  must 
prosent  nmtter  of  eatopptl ;  or  roust  travtr»e  or  confus  and  oeoid  the  plea  $ 
FaurMy^  that,  like  a  plea,  it  should  be  certain,  direct,  and  positive,  and  not 
argumentatife,  and  also  that  it  be  triable ;  and,  FiJlMyj  that  it  must  be  single. 

1st.  We  have  alreadv  pointed  out  the  course  which  the  plaintiff  shoiild  i.  mitst 
adopt  where  the  defendant  has  omitted  to  plead  to  a  part  of  the  plaintiff's  de«  '^^^^'^ 
nwnd,  or  where  one  of  the  defendants  has  not  pleaded  at  all ;  and  that  the 
plaintiff's  omissioato  adopt  the  proper  course  of  proceeding  thereon  will 
sonetimes  occasion  a  ducantinuance  (z).  Where  there  are  several  defend- 
aots  in  an  action  ex  contractu^  the  plaintiff  cannot  enter  a  nolle  prosequi  as  to 
one  of  ihem,  except  upon  a  plea  by  him,  which  operates  merely  in  his  person- 
al or  individual  discharge  without  affecting  the  validity  *of  the  debt,  as  bank-  [  *68l  ] 
ruptcy  or  insolvency ;  but  in  an  action  ex  deitcto,  a  noUe  prosequi  as  to  one 
defendant  does  not  in  any  instance  discharge  the  others  (a).  A  replication 
should  also  answer  so  much  of  the  plea  as  it  professes  to  answer  (1055),  or 
it  will  be  a  discontinuance  (6).  And  it  is  a  rule  that  an  entire  replication  bad 
io  part  is  .bad  for  the  whole  (1056)  ;  as  if  to  a  plea  of  the  statute  of  limitations 
to  two  counts  of  a  declaration,  the  plaintiff  should  reply  that  the  accounts  were 
between  flie  plaintiff  and  defendant  as  merchants,  if  this  replication  should  be 
bad  as  to  one  of  tbe  counts  it  is  bad  also  to  the  other  (c).  But  this  rule  does 
DOt  apply  where  the  matter  objected  to  is  merely  surplusage  (d) ;  and  where  a 
defendant  sued  as  an  executor  or  administrator  has  pleaded  several  judgments 
outstanding  it  would  be  a  sufficient  answer  to  the  whole  plea  to  deny  the  va- 
lidity of  one  of  the  judgments  («)• 


2d1y.  It  is  also  a  settled  rule,  that  the  repUcation  must  not  depart  from  the  „.  mvst 
allegations  in  the  declaration  in  any  material  matter  (/)•  But  if  the  allega-  *ot  db- 
fioo  in  the  deelaralion  be  immaterial,  the  replication  may  vary,  and  state  an-  ^^^^g  o^^, 

LARATIOM, 

(x)  JeiTis't  Rules,  71;  Tidd,  678,  673,  applies  to  a  plea,  anfe,  553.    The  same  prin-         Ac 

693.  eiples  apply  to  a  replication. 

(y)  w9file,  556.  (c)  Com.  Dig.  Pleader,  F.  S5 ;  3  T.  R. 

(z)  ^nU,  554 ;  and  see  Com.  Dig.  Plead-  376  ;   I  Saund.  28,  n.  3;  2  Id.  127. 

er.  F.  4  ;  W.  I,  2,  3  ;   I  B.  a  P.  411.  (<f)  Id.  ;  3  T.  R.  374,  377 ;  1  East,  219. 

(a)  jfnfe,  5t,  n.  (y),  598,  599.  (e)  1  Saund.  337  b,  note  2. 

(5)  Com.  Dig.  Pleader,  F.  4,  W.  2 ;    1  (/ )  See  tbe  discussion  in  Gledstans  v. 

Saund.  338.    See  this  rule  illustrated,  as  it  Hewitt,  1  Tyr.  445. 


1055)  Vide  Marsteller  and  others  v.  M'CIean,  7  C ranch,  156. 
(1056)  Vide  Martin  snd  others  v.  Williams,  13  Johns.  Rep.  268. 

t  Set  American  Editor's  Prsfaoe. 
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H.MutT  other  gioand:  thii9«  in  detinue,  if  the  declaration  state  abatlment  tbatia  in 
DBPAAT  S^D^r^  inunaterial,  and  therefore  if  the  defendant  in  his  ^ea  state  a  difiereat 
FROM  DKc*  bailment,  the  plaintiff  may,  without  traversing  that  in  the  plea,  show  <he  de* 
"^^^fec!^"'  *«n<to»  was  wrongful  without  being  guilty  of  a  departure  (g).  A  deparlvre  in 
pleading  is  said  to  be  when  a  party  quits  or  departs  from  the  case  or  de- 
fence which  he  has  first  made,  and  has  recourse  to  another ;  it  occurs  whea 
the  replication  or  rejoinder,  &c.  contains  matter  not  pursuant  to  the  declara- 
tion or  plea,  &c.  and  which  does  not  support  and  fortify  it(&)(1057).  A  de- 
parture in  pleading  cannot  of  course  take  place  until  the  replication,  but  it  may 
arise  in  that  or  any  subsequent  pleading  ( 1 068).  It  is  not  allowed,  because  tiie 
record  would,  by  such  means,  be  spun  into  endless  prolixity,  for  if  it  were  per- 
mitted, he  who  has  departed  froni  and  relinquished  his  first  ground  or  plea,  migfat, 
in  every  different  stage  of  the  cause,  resort  to  a  second,  third,  or  even  further 
case  or  defence,  and  thereby  pleading  would  become  infinite  (t) ;  and  if  parties 
were  permitted  to  wander  from  fact  to  fact,  forsaking  one  to  set  ap  another, 
r  *682  ]  QO  issue  ^could  be  joined,  nor  could  there  be  any  termination  of  the  suit  (;*)• 
A  departure  may  be  either  in  the  9ubst€mee  of  the  action  or  defence,  or  the 
law  on  which  it  is  founded  (A;) ;  as  if  a  declaration  be  founded  on  the  commoD 
law,  and  the  replication  attempt  to  maintain  it  by  a  special  custom,  or  act  of 
parliament  (/)•  So,  if  in  rc'plevin  for  taking  the  plaintiff's  goods  and  cbattelfi 
to  wit,  a  lime^kiln,  the  defendant  avows  under  a  distress  for  rent,  and  tiw 
plaintiff  pleads  in  bar  that  the  lime-kiln  was  afiixed  to  the  freehold :  this  ie  a 
departure,  the  declaration  being  for  goods  and  chattels,  and  the  plea  in  btr 
stating  the  property  to  be  part  of  the  freehold  (m)  (1069).  And  where  in  re* 
plevin  for  taking  goods  of  the  plaintiff,  the  defendant  made  cognizance  of 
the  taking  as  a  distress  for  rent  upon  a  demise  to  the  plaintiff,  and  she  plea- 
ded ill  bar  that  she  was  a  married  woman  at  the  time  of  the  demise, 'and  wbea 
the  rent  accrued  due  it  was  held  that  such  plea  in  bar  negatived  the  cause  of 
action,  as  it  was  to  be  presumed  the  husband  was  alive,  so  that  the  goods 
could  not  be  the  plaintiff's  property  (n).  So  where  in  assumpsit  by  an  execa- 
tof  on  several  promises,  which  were  all  laid  to  have  been  made  io  iEe  (cifclor, 
to  which  the  defendant  pleaded  the  statute  of  limitations,  and  the  plaintiff  repli- 
ed a  subsequent  promise  io  himgelf^  the  replication  was  held  to  be  a  departure, 
and  therefore  bad  (o)  (1060).     A  variety  of  other  instances  are  collected  m  the 

(g)  Gledslanc  v.  Hewitt,  1   Tyr.  445  j  1         (k)  Co.  Lit.  304  a  ;  2  Saund.  84  a. 
Cromp.  &  Jer.  565.  (/)  Co.  Lit.  304  a  j  Com.  Dig.  PIead«r,F. 

(A)  8  Saund.  84  a,  note  1  ;  Co.  Lit.  304  7-,  8 ;  Carth.  306. 
a  J  8  Wils.  96  ;  Com.  Dig.  Pleader,  F.  7. 1 1 ;        (m)  4  T.  R.  604  ;  8  Saund.  84  b. 
16  East,  39  ;   I  B.  &   C.  460  ;  Tidd,  9th  ed.         (n)  7  Taunt.  78. 
688  ;  Stephen,  8d  ed.  451.  (o)  2  Saund.  63  g,  84  c ;  Willes,  M;  1 

(t)  8  Sauod.  84  a,  note   1  ;  Suphcn,  2d  Salk.  28 ;   6  Mod.  SOU ;    2  Sira.  890;  3 

ed.  458.  East,  409. 

(j)  Surornary  Treatise  on  Pleading,  92. 

(1057)  {  Andriis  r.  Waring,  20  Johns.  Rep.  163.  Wyman  v.  Mitchell,  1  Cowen's  Rep- 
319.     14  Mass.  Rep.  103.  \ 

(1058)  Vide  Sterns  and  othcisr.  Patterson  ard  others,  14  Johns.  Rep.  132.  Munroi. 
Allaire,  2  Caincs>  Rep.  320.  Barlow  v.  Todd,  3  Johns.  Rep.  367.  Spencer  9.  Soulhwick, 
10  Johns.  Rep.  250.      {  20  Jdhns.  Rep.  163.     5  GrecnI.  Rep.  481.  J 

(1059)  See  also.  Sibley  ».  Brown,  4  Pick.  Rep.  137. 

(1060)  An  averment  of  the  value  of  goods  in  a  plea  of  pltne  adminisiratU  jtrater,  is  sot 
material  and  traversable.  A  rejoinder  averring  thai  ihe  defendant  has  assets  but  not 
more  than  sufficient  to  pay  and  satisfy  a  judgment  of  upwards  of  |1000,  was  held  not* 
departure  from  a  plea  of  pltne  adminUtravit  prccttr,  ave|?ring  the  goods  unadministcred  to 
be  of  the  value  only  of  $  1. 
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digest*  (p).  But  where  in  detinue  on  a  ImiloieDt  ofa  promissory  nofe«  to  be  re*    *■*  w>* 
delivered  on  request*  defendant  pleaded  that  the  note  was  deposited  by  plain-    ^^^^^^ 
tiff  as  a  pledge  for  the  repayment  to  defendant  of  a  loan  of  £60^  and  the  re*  'rom  dbc* 
plication  stated  a  tender  of  £60^  on  special  demurrer  the  replication  was  held       ^^     * 
good  and  no  departure  {q).     If  a  declaration  describe  a  bill  or  note  as  having 
been  indorsed  to  the  plaintiff  by  the  payee,  and  the  defendant  plead  that  indor* 
see  was  a  marfied  woman*  it  is  no  departure  in  the  replication  to  stale  that  she 
indorsed  by  the  authority  of  her  husband  (r). 

But  a  departure  more  frequently  occurs  in  a  rejoinder  (s).  Thus,  if  in  an 
action  of  debt  on  an  arbitration  bond,  the  defendant  plead  that  no  atoard  was 
made,  and  the  plaintiff  in  his  replication  set  out  an  award,  and  assign  a  breach, 
it  has  been  held  that  the  defendant  cannot  rejoin  that  an  *aMrard  was  not  ten*  [  ^683  J 
dered  (1(  61),  or  that  the  defendant  hath  performed  or  been  ready  to  perform 
it  (<)(1062  )  If  the  award  be  in  such  case  set  out  by  the  plaintiff  in  his  repli- 
cation, and  a  fatal  defect  appear  on  the  face  of  it,  the  defendant  may,  it  seems, 
demur  («}  ;  or,  if  the  plaintiff  set  it  out  partially,  the  defendant  may  set  out  the 
whole,  and  then  demur  (or).  So,  where  in  an  action  on  a  bond  conditioned 
for  the  payment  of  an  annuity,  the  defendant  pleaded  no  mch  memorial  as  the 
statute  17  G.  3  required  ;  and  the  plaintiff  replied  that  there  was  a  memorial 
which  contained  the  names  of  the  parties,  &c«  and  the  consideration  for  which 
the  annuity  was  granted  ;  and  the  defendant  rejoined  that  the  consideration  ^ 
was  untruly  alleged  in  ike  memoritd  to  have  been  paid  to  both  obligors,  for 
that  one  of  them  did  not  receive  any  part  of  it ;  it  was  held  that  this  rejoinder, 
stating  a  new  fact,  was  bad,  as  being  a  departure  from  the  plea  (y).  So,  if 
bail  plead  no  ca.  ea.  against  the  principal,  and  in  their  rejoinder  allege  that  the 
ea*  so.  stated  in  the  replication  did  not  lie  four  days  in  the  office,  this  is  a 
departure  (z).  So,>in  an  action  of  debt  on  bond,  conditioned  for  performance 
of  covenants,  if  the  defendant  plead  performance^  and  the  plaintiff  reply  and 
assign  a  breach,  the  defendant  cannot  rejoin  any  matter  in  excuse  of  peiform* 
ance(a)*     So,  where  in  trespass  for  impounding  the  plaintiff's  mare,  the 

(p)  Com.  Dig.  Pleader,  F.  6,  7, 8,  9,  &c. ;  was  Toid  on  account  of  some  extrinsic  fact, 

Bcie  Ab.  PletiB,  L. ;    Vin.  Ab.  Departure  ;  see  post^  C85. 

1  Arebb.  247,  353.  (ti)  I  Salk.  72  ;  1  Saund    103,  note  1 ;  % 

(9)  Gledstane  r.  HeDvitti  1  Cromp.  &  J.  Saund.  62  b,  noie  5  ;   1 1  Elast,  188. 

665;   1  Tyr.  450.  (x)   H  Kasi,  188. 

(r)  Prince  0.  Brunaite,  I  Bing.  N.  C.  435.  (y)  4  T.  K.  585  ;  2  Hen.  Bla.  880,S.C.; 

(s)  See  Com.  Dig.  Pleader,  F.  6,  7,  8,  9,  J6   Cast,  41  ;    see  11  East,  183.     It  should 

lie.  for  the  instances  of  a  defcliTe  rejoinder,  be  observed  that  the  CHse  In  the  text  did  not 

and  S  Saund.  83, 84,  note  1 ;  188;   1  Saund.  torn  on   the  53  Geo.  3,  e.  141  ;  but  on  tba 

117,  note  3;    346  c.      In   trespass  against  17  Geo    3,  c  26,  which  requires  that  the 

three  for  an  assault  and  battery,  all  pleaded  deed  shall  truly  state  the  consideration ;  and 

the  general  issue,  nnd  one  justified  in  de*  the    defendant's   rejoinder,   therefore,  con* 

fence  of  hi^  freehold.     Replication  unneces-  tained  an  objection  which  applied  more  to 

•ary  force  by  Aim.    A  rejoinder  that  oil  the  the  deed  than  the  memorittl. 

defendants  did  not  use   unnecessary   force  (x)  1  Wils.  334;  16  £aBt,  41  ;  7  B.  It  C. 

was  held  bad  on  demurrer,  as  not  pursuing  800 ;  see  ante,  502. 

the  prior  pleadings,  4  B.  &  C.  704.  (a)  2  Saund.  83  c  ;  Co.  LiU  304  a;  Com. 

(t)  2  Saund.   188;    1  Sid.   10;    Stephen,  Dig.    Pleader,    F.  6,  &c.;    see  insUnees, 

f  d  edit.  458.    As  to  rejoining  that  the  award  Stephen,  2d  ed.  453. 

(1061)  Sea,  however,  Allen  v.  Watson,  16  Johns.  Rep.  205,  recognizing  Fisher  v.  PimU 
ley»  1 1  East,  183. 

(1061)  So,  he  eannot  rejoin  that  the  award  was  not  final.  Barlow  9,  Todd,  3  Johns. 
Rajp.  363. 
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n.  M0ST    defoHibtit  pleaded  thai  uhe  wss  doing  damage  to  die  king  m  k'H  (antH  of 
PKriRT    Waltham,  and  the  plaiQiiff  replied  a  right  of  commoa  io  the  forest,  and  tht 

PROM  DEC*  defendiuii  rejoined  that  the  mare  was  mangy,  and  doing  damage,  and  that 

^^*6lc.  *  dierefore  he  took  and  impounded  her ;  this  was  held  to  be  a  departure  from  the 
plea,  because  the  plea  was,  that  the  mare  was  doing  a  prhaie  trespass  to  the 
king  in  his  forest,  and  that  therefore  the  defendant  impounded  her,  bvt  the 

[  *684  ] '  rejoinder  is,  that  the  mare  was  mangy,  which  is  a  *commofl  nuisance  (by 
And  where  in  trespass  for  impounding  the  plaintiff's  ox,  the  defendant  justified 
the  taking  damage  feasant^  and  the  plaintiff  entitled  himself  to  common  of 
pasture  for  one  ox,  in  the  place  in  which,  &c.  and  the  defendant  rejoined  that 
the  plaintiff  had  surcharged  the  common  with  that  ox,  it  was  adjudged  tiiat 
the  rejoinder  was  a  departure  from  the  plea,  because  there  is  a  great  dif* 
ference  between  damage  feasant  and  a  surcharge  of  common,  and  the  tm* 
charge  should  have  been  pleaded  at  first  (c).  So,  in  debt  on  bond  coadi- 
tioned  to  perform  the  covenants  in  a  lease,  one  of  which  was  that  at  erefj 
felling  of  timber  defendant  would  make  a  fence,  the  defendant  |>leaded  that  he 
had  notftUed  any  wood.  Replication  that  he  felled  wood  but  made  no  fence; 
and  the  Court  held  that  a  rejoinder  that  the  defendant  did  make  aftnce^  wai 
a  departure  from  the  plea  (d).  The  pUa  should  have  been  that  defendant 
felled  wood  and  made  a  fence,  and  in  all  these  cases,  to  avoid  a  dep:irture,  the 
whole  matter  should  be  shown  at  once  in  the  plea  (e). 

But  matter  which  maintains,  explains,  and  fortifies  fhe  declaration  or  plea, 
is  not  a  departure  (/).  Thus,  if  bail  plead  that  no  ca*  bo,  was  duly  sued  out 
and  returned  according  to  the  practice  of  the  Court,  and  the  plaintiff  reply 
setting  out  a  ca*  so.  but  directed  to  the  sheiiff  of  a  wrong  county,  the  defend" 
ant  may  rejoin  that  the  venue  was  laid  in  another  county,  and  that  therefora 
the  CO.  sa»  was  [nut  duly  sued  out  (g).  So  in  trespass  for  taking  a  horse,  if 
the  defendant  justify  for  a  distres$  damage  ftcutant^  the  plaintiff  may  reply  that 
the  defendant  afterwards  used  the  horse,  which  shows  that  he  was  a  trespsMer 
ab  initio  {h){\063).  So  if  debt  on  bond  to  indemnify  the  plaintiff  from  ton- 
nage du3  to  A*  the  defendant  plead  non  datunifieaiuSi  and  the  plaindff  repi/ 
that  A.  distrained  for  the  said  tonnage,  aud  the  defendant  rejoin  that  nothing 
was  due  to  A  for  tonnage,  this  is  not  a  departure,  for  if  nothing  were  due 
there  was  in  law  no  damage  (t).  And  it  seems  that  in  debt  on  bond  condi- 
tioned to  perform  an  award,  the  defendant,  though  he  pleaded  no  award  msJc, 

[^6S5  ]  *may,  to  a  replication  setting  out  an  award  in  part,  rejoin  setting  out  the  whole 
award  cer&o/tm,  by  which  it  appeared  that  the  award  was  bad  in  law,  being 
made  as  to  matters  not  within  the  submission  (Ir).  The  Court,  on  demurrer, 
considered  that  there  was  no  departure,  as  the  plea  of  no  award  meant  no  legal 
and  valid  award,  according  to  the  submission  {k).    And  if  a  declaration  on 

(I)  9Wil8.  96;  SSaond.84b.  (h)  Id.;  I   D.  ft  R.  50;  5  Id.  615;  1 

(e)  1  Salk.  m  ;  Wille«,  638 ;    8  Saund.  Salk  881 ;  S  Wila.  80;  Cit>.  Jac  148;  ate, 

84  c.  199,807;  replicatian.&c  to  justification  UD- 

{d)  Dyer,  85S  b.  der  &/./«•>  mU.  643:  t  M.  &  P.  783. 

(e)  S«eDyer,  853  b;  Piowd.  108;  Dyer,  (<)  Fortes.  341  ;  Com.  Dig,  Pl««)er,F. 

108b,S.C.  II. 

(/-)  Com.  Dig.  Peader,  F.  II ;  1  B.  6i  C. 

468. 


{k)  1 1  East,   I8S;  16  Id.  39  i  ad  tide  \ 
Sid.   180;  1   Wits.   188;  4  T.  R.  585;  f 


(g)  16  East,  39.  Ren.  Bla.  880,  S.  C. 

(1063)    {  Darling  v.  CbapmaOi  14  Mass.  Rep.  103.  } 
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an  appreDticeship  deed  charge   that  the  defendant  would  not  instruct  the  np-    »  must 
prentice,  and  compelled  him  to  leave  bis  service*  and  the  defendant  plead  that    p^^^^f^^ 
the  apprentice  misconducted  and  absented  himself,  it  will  be  no  departure  to  raoii  dec- 
reply  that  ader  the  misconduct,  &c.  the  apprentice  offered  to  return,  &c.  but  ''^*^^'^"' 
the  defendant  refused  ;  for  this  supports,  explains,  and  fortifies  the  declara- 
tion  (/).     And  if  the  plaintiff  vary  in  his  replication  from  this  count,  or  the  de- 
fendant in  his  rejoinder  from  his  plea,  in  Itme,  phce^  or  other  matter,  when 
•mmaleWo/,  it  is  not  a  departure.     As  if  in  a  declaration,  a  promise  be  stated 
to  have  been  made  twenty  years  ago,  and  when  the  defendant  pleads  the 
statute  of  limitations  the  plaintiff  replies   that  the  defendant  did  undertake 
within  six  years ;  this  is  not  a  departure,  because  in  this  case  tlie  statement 
of  the  time  in  the  declaration  was  immaterial  (m).     So,  if  in  trespass  for  an 
assault  at  U.,  if  the  defendant  plead  mollittr  manua  imposuit  to  remove  the 
plaintiff  from  his  close  at  A.,  and  the  plaintiff  replies  that  he  had  a  way  over 
that  close,  it  is  not  a  departure ;  for  in  transitory,  actions  the  venue  in  the  dec- 
laration is  immaterial  (n).     In  the  case  of  a  deed  or  other  instrument,  the 
plaintiff  may  reply  or  show  in  evidem;e  that  it  was  really  made  on  a  day 
different  to  the  day  of  the  date  (o) ;  and  where  a  bill  or  note  is  stated  in  the 
declaration  to  have  been  made  on  a  d  ly  which  appears  to  have  been  above  six 
years  before  the  commencement  of  the  suit,  a  subsequent  piomise  or  ac- 
knowledgment within  six  years  may  be  shown  in  evidence  under  the  common 
replication  to  the  plea  of  the  statute  of  limitations  (p).     But  where  time  or 
place,  or  any  *other  circumstance,  is  material^  the  plaintiff  cannot,  as  we  have  [#$86  1 
seen,  vary  from  his  previous  statement  of  it  (9) ;  though  where  matter  of  de- 
fence has  arisen  pending  the  suit«  it  may  be  pleaded  pui»  darrein  continuanee^ 
relieia  verifieaiione  of  the  former  plea.     And  if  in  an  action  against  a  person 
aa  executor,  he  plead  a  retainer  for  a  debt  due  to  himself,  and  the  plaiotiff 
reply  that  he  was  only  executor  de  eofi  torU  the  defendant  may,  by  way  of 
plea  pvU  darrein  continuance^  rejoin  that  he  has  since  obtained  letters  of  ad* 
ministration  (r). 

The  only  mode  of  taking  advantage  of  a  departure  is  by  demurrer,  which 
may  be  either  general  (1064)  or  special  («) ;  and  if  the  defendant  or  the  plain* 
tiff,  iostead  of  demurring,  take  issue  upon  the  replication  or  the  rejoinder  con* 
tatoing  a  departure,  and  it  be  found  against  him,  the  Court  will  not  arrest  the 
judgment  (<)• 

(t)  1  B.  &  C  460.    And  see  an  instance  Lev.  948;  Stra.  82,  806. 

m  whieii  a  «iifT4>Jaiii<fer  in  an  aciion  upon  a  (p)  See  MnU,  614  and  ftt;»ra,   note  (n). 

hcMMi  for  (he  fidelity  of  a  cleric  was  held  not  The  case  in    10  Mod.  SIS,  is  not  law,  and 

to  be  a  departnre  from  the  replication,  7  Id*  what  was  said  in  Stra.  82  and  806,  as  to  a 

809.  promissory  note,  was  extrn  judicial. 

(m)  Com.  Dijsr.  Pleader,  F.   II;   1   Lev.  (9)  Jlnte,V^7,Bt\,QiiU 

110;   10  Mod.  348.  (r)  2  Stra.  1 106. 

(«)  Com.  Dig.   Pleader,  F.   It;   I   Salk.  (s)  2  Saund.  84  d;  2Wi1s.  96;  ^«r«  if 

S22 ;   I  Lord  Raym.  120.  it  ought  not  to  be  a  special  demurrer.  Com. 

(o)  4  E^st,  477;  see  anU,  ¥87,  288;  aed  Di?.  I'leader  F.  10;  1  Saund.  117. 

mde  Tidd,  9th  ed.  6d9 ;  cites  1  Satk.  222  ;  3  (0  ^>r  T.  Raym  86 ;  2  Saaiid.  84  d. 

(1064)  )  Dyson  v.  Wood,  5  Dowl.  k  Ryl.  895.  ]  The  Supreme  Court  of  the  Stale  of 
Hew  York  has  decided,  that  dej>nriure  was  fatnl  on  general  demurrer.  Stems  v.  Patter- 
son. 14  Johns.  Rep.  )32.  JMunro  «.  Allaire,  2  Caines*  Rep.  380,  389  Speneerv.  Soutb- 
wtck,  10  Johns.  Rep.  259.  {  Andrus  «.  Waring,  90  Johna.  Rep.  I60.  Keay  9,  Good* 
win,  16  Mass.  Rep.  1.  ( 
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III.  MUIT 
C0NT41K 
HATTKR 
or    BfTOPo 
Pr.L,    OR 

tkaVeksb, 

OR   CON- 

rSSS  AND 

AYOID. 


3dly.  It  is  a  rule  that  a  replication  must  either,  firsts  present  matter  of  et- 
toppel  to  the  plea,  or,  secondly,  must  traverse^  or,  thirdhf,  confess  and  ai>oid 
the  matter  pleaded  by  the  ^defendant  («).  If  the  ptaintilT  do  not  dispute,  and 
cannot  avoid  the  facts  stated  in  the  plea,  but  contends  that  their  legal  operation 
is  insufficient  to  defeat  the  action,  he  must  demur  to  the  plea. 


IT.   THB 

CBRTAIN- 

TT,  kCBB- 

qUltlTE.' 


4thly.  Another  quality  essential  to  a  replication  is  certainty ;  and  it  is  said 
that  more  is  requisite  in  a  replication  than  a  declaration,  though  certainty  to  a 
common  intent  is  in  general  sufficient  (^).  Where  the  replication  is  only  to  a 
part  of  the  plea,  the  part  alluded  to  should  be  ascertafned  with  certainty ;  ss 
If  in  assumpsit  on  several  promises  the  defendant  has  pleaded  infancy,  aod 
the  plaintiff  reply  that  part  of  the  goods  were  for  necessary  food,  and  part 
for  clothes,  it  is  said  to  be  insufficient  if  he  do  not  show  what  part  was  for  the 
ono  and  what  for  the  other  (t^).  In  general,  also,  when  material  to  the  action, 
r  *687  ]  time,  place,  and  other  ^circumstances  must  be  stated  with  the  same  certainty 
and  precision  as  in  the  previous  pleadings  ;  but  where  time  or  place  is  imma- 
terial it  should  seem,  wiUi  analogy  to  pleas  in  bar,  that  as  the  time  and  place 
mentioned  in  the  declaration  must  when  immaterial  be  adhered  to,  no  repetition 
of  either  would  be  necessary  (z).  We  have  seen,  that  where  extreme  particu- 
larity in  pleading  would  tend  to  great  prolixity  and  inconvenience,  a  general 
allegation  is  allowed  ;  on  which  principle  it  is  settled,  that  in  debt  on  a  bond 
to  account  for  all  monies,  &c.  which  the  defendant  or  a  third  person  receive  in 
the  course  of  a  certain  employment,  it  is  sufficient  to  assign  the  breach  gene- 
rally, that  divers  sums  of  money  were  received  from  divers  persons,  &c., 
without  naming  from  whom  in  particular  (a).  There  is  so  much  similarity 
between  pleas  and  replications,  in  regard  to  the  rule  that  a  replication  must  not 
be  argumentative,  and  must  offer  matter  which  is  triable,  that  any  further  ob- 
servations than  those  which  were  made  upon  the  subject  in  relation  to  pleas  (6) 
will  be  unnecessary. 


V.  HViT 


•UfOLB. 


Mily.  The  repliciition  must  not  be  doiAle,  or  in  other  words,  contain  two 
answers  to  the  same  plea  (c).  For  the  plaintiff*  ought  not  to  perplex  &e 
Court  with  two  matters,  to  attempt  to  inveigle  their  judgment,  and  if  two  is- 
sues were  permitted  to  be  joined  upon  two  several  traverses  on  the  plaiotiff's 
replication,  and  one  should  be  found  for  the  plaintiff*  and  the  other  for  the  de- 
fendant, the  Court  would  not  know  for  whom  to  give  judgment,  whether  for 
the  plaintiff*  or  the  defendant  {d  )•  And  the  Court  will  not  give  leave  to  rephj 
double,  under  the  statute  4  &  6  Ann.  c.  16  (e) ;  though  under  that  statute  the 
plaintiff*  in  replevin  may,  with  leave'of  the  Court,  plead  several  pleas  in  bar 


(w)  See  ante,  556,  610;  Sleph.  2i!  ed.  82. 

(x)  Com.  Dig.  Pleader,  F.  17;  IS  East, 
S63 ;  as  to  certainty  in  a  declaration,  see 
ante,  886. 

(y)  Lutw.  241 J  Com.  Dig.  Pleader,  F. 
4  ;  ante,  534,  535. 

(z)  See  2  Hen.  Bla.  161 ;  1  Saund.  8  a ; 
ante,  553. 

(a)  8  T.  R.  463 ;  1  B.  ^t  P.  640  ;  1  Price, 
109 ;  7  B.  fc  C.  809  ;    ante,  869,  270,  428  b. 


(6)  Jinte,  578  and  573.  See  an  instance 
of  an  argumentative  tra verso  of  a  plea  of  a 
custom  or  liberty  to  dig  for  coal,  kc  lO 
East,  189. 

(c)  10  East,  73;  2  Corapb.  176,  IH; 
Com.  Dig.  Pleader,  F.  16;  Rep.  Te«p. 
Hardw.  289.  See  in  general,  mie,  860; 
duplicity  in  a  pUa,  anU,  491,  564. 

(d)  8  Saund.  49,  50. 

(e)  Fortesc  335 ;  Barnes,  364. 
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to  an  avowry  or  cognizance  (/)(1065).  So  a  replication  or  trayorae  should  ▼•Mutraa 
be  in  the  dispmctivt  and  not  coDJunctive«  when  if  a  part  of  the  plea  be  tme 
the  action  would  not  be  tenable ;  as.  If  to  an  action  by  an  attorney  for  feea^ 
the  defendaot  plead  that  the  action  waa  brought  for  fees  at  law  and  in  equityt 
and  that  plaiotiflT  had  not  a  month  before  action  brought  d^ivered  a  signed 
bill ;  a  replication  that  the  bill  was  not  for  fees  at  law  and  in  equity  is  bady 
for  it  should  have  been  in  the  disjunctive  {g)»  But  a  replication  may  fre- 
quently put  in  issue  several  factsy  where  they  amount  to  only  one  connected 
^proposition  or  answer  to  the  plea  {h).  And,  as  we  have  already  seen,  a  rep-  [  *688  ] 
lication  may  contain  several  distinct  answers  to  different  parts  of  a  plea  di* 
visible  iu  its  nature  (») ;  as  where  infancy  has  been  pleaded  to  a  declaration 
consisting  of  several  counts,  the  plaintiff  may  reply  as  to  part  of  the  demand 
that  it  was  for  necessaries,  to  other  part  that  the  defendant  was  of  full  age  at 
the  time  the  contract  was  made,  and  to  other  part  that  he  confirmed  it  after  he 
came  of  age  (A:) (1066}.  So,  if  an  executor  or  administrator  plead  several 
judgments  outstanding  and  no  assets  ultra^  the  plaintiff  may  reply  as  to  one 
of  the  judgments  nul  tiel  record^  and  to  another  that  it  was  obtained  and  kept 
on  foot  by  fraud  (/)•  In  trespass  de  bonis  cuportaiis  of  several  articles,  a  plea 
justifying  the  removal  quia  damage  feasant  enures  as  a  several  plea  in  re- 
spect of  each  article,  and  the  plaintiff  may  reply  severaU'^ ;  thus  he  may 
traverse  the  justification  as  to  one  article,  and  as  to  another  reply  excess  (m)* 
So  if  a  plea  justify  the  removal  of  goods  of  a  similar  description  enumerated 
in  different  counts,  if  the  identity  of  the  goods  in  the  different  counts  be  not 
alleged  the  plaintiff  may  reply  severally  in  respect  of  the  articles  in  each 
count  (n);  and  ihe  insufficiency  of  one  of  such  sectional  replications  de- 
murred to  for  duplicity,  in  putting  in  issue  the  whole  plea  by  a  traverse  absqui 
tali  causa^  where,  in  respect  of  matter  of  title  disclosed  by  the  defendant,  the 
plaintiff  should  have  put  in  issue  a  portion  only  of  the  plea,  by  traversing 
absqne  residuo  causae^  does  not  affect  the  validity  of  the  other  replications  to 

(/)  a  a  fli  p.  368,  376.    As  to  ihe  costs,  (Jk)  JnU,  618. 

tee  Tidd,  Sih  ed.  654,  660 ;  1  Marsh.  934.  (I)  1    Saund.  337  b,  note  9 ;    1    Lonl 

(g)  Moore  o.  Boulcolt,  1  Bing;.  N.  C.  383.  Raym.  863  ;   I  Salk.  898. 

(k)  1  lBurr.   317;    Rep.  Temp.  Hardtr.  (m)  Vivian  v.  Jenkins,  5  Nev.  &  Man.  14. 

889  ;  •nU,  637,  638.  (n)  Id.  iHd. 

(i)  Jnte,  861,  564.  565. 

(1065)  The  doctrine  of  duplicit3r  in  pleading  has  been  somewhat  vagae  and  unsettled. 
The  plaintiff  cannot  reply  two  distinct  replications  to  the  defendAnt's  plea.  This  cannot 
be  done  at  common  law  ;  and  under  the  Statute  (8  R.  S.  356.  s.  87)  can  be  done  only  by 
leave  of  court  (4  Wend.  R.  811).  The  court,  however,  permitted  the  replications  to  stand, 
on  payment  of  costs.  Frisbie  «.  Riley,  18  Wend.  R.  249.  The  objection  to  pleading  for 
duplicity  is  an  objection  of  form,  and  not  of  substance,  and  criti  only  be  taken  advantage 
of  on  special  demurrer.  If  the  plaintiff  reply  that  the  promise  was  made  by  the  defend- 
ant  and  a  third  person,  and  that  a  release  was  executed  to  luch  third  person,  denying  both 
thejotnt  promise  and  the  release,  is  bad  for  duplicity.    Tubbs  v.  Caswell  et  al.,  8  ib.  189. 

The  rule  that  on  demurrer  judgment  shall  lie  given  against  the  party  who  commits  the 
firM  fault,  applies  not  to  a  ease  where  the  pleading  is  bad  merely  in  form.  There  is  a 
class  of  cases  in  lort  where  the  defendant  seu  up  matter  merely  by  way  of  excuse,  in 
which  the  plaintiff  may  reply  that  the  defendant  of  his  own  wrong,  and  without  the  causa 
by  him  alleged  in  his  plea,  eommitted  the  injury  complained  of  in  the  declaration,  and  by 
tbb  general  traverse,  ne  may  put  in  issue  every  m«UeritA  aUegMtion  in  the  plea ;  but  this 
manner  of  replying  appears  to  be  confined  to  eases  of  tort  where  the  defence  is  by  way  of 
exeoae  merely,  and  is  not  allowed  wbefc  the  defendant  by  hb  plea  insbte  upoa  a  fall  and 
adoqaata  right,  ib.  Lytle  v.  Loe  et  al.,  5  Johns.  Rep.  118.  Plumb  r,  M*Creet  18  ib. 
491. 

(1066)  Vide  Sevey  o.  Blaeklin  and  others,  8  Mass.  Rep.  548. 
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t.  tfosT  B*  tlie  same  plea  (*).  In  aa  aetkm  •f  debt  <m  bond,  conditioiied  for  the  per- 
formaiice  of  covenaoCa,  the  plaintiff  may,  and  indeed  oaght«  by  die  statute  8 
&  9  W.  3}  c  11,  d*  8,  to  aaaign  aa  nrany  braachea  in  his  replication  as  he  ia- 
tends  to  rely  upon  at  the  (riali  if  such  breaches  be  not  assigned  in  the  decla- 
ration ;  and  it  need  not  be  shown  that  this  ia  done  by  virtue  of  the  statute  (o). 
And  to  a  plea  of  set-off,  consisting  of  several  demands  opon  judgment  or  re- 
cognizance of  record,  and  simple  contract,  the  plaintiff  in.  his  replication 
sAiould  give  several  answers,  viz.  as  to  the  judgment  or  recognisance  nd  Hti 
record^  and  as  to  the  simple  contract,  that  be  was  not  indebted  ( p) ;  or  be 
may  reply  as  to  a  part,  the  statute  of  limitations  (q).  Duplicity  in  a  replica- 
tiott  is  aided,  unless  the  defendant  demur  specially,  pointing  o«t  the  particular 
defect  (r)(  1067). 

(n)  Id.  ibid.  (q)  Poti,  toI.  iii. ;  ante,  6lS,  614. 

(o)  13  East,  ],  S,  3;  po$i,  vol.  iii. ;  see  (r)  27  Elix.  c  6  ;  4  &  5  Anne,  c  I6,s.l; 
Mtff,  617.  1   SMnd.   337  b,  n.   3  ;    Doc   PL  147  ]  10 

(/»)  1  East,  369  ;  see  the  foriB,  pott,  ?ol.    East,  79 
iii. ;  and  ante,  6 13,  614. 

-  -  —  ■-    '  ■  .--■-.—■      ^         .,  -  , . 

(1067)  If  Ibe  ref^ieatien  coatains  two  distinct  matters  in  avoidance  of  the  p'.ea,  the  de- 
fendant is  not  bound  to  demur  for  duplicity  or  to  answer  both  matters,  but  may  take  is- 
sue upon  either  of  the  matters  set  up  in  avoidance.  If  such  issue  be  found  for  the  de- 
fendant, the  pUintiflf  will  be  entitled  to  judgment  iieii  ohalmiU  vertdkio ;  the  other  nuaiers 
set  forth  in  the  replicatien  being  admitted  aa  they  were  not  anawered.  Gould  v.  Ri^y,  U 
Wend.  R«  633. 
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♦CHAPTER  IX. 


Of  RejainditM  and  ikt  $ub$tquent  Pl$ading$ ;  of  /iMMf  «  Ripl€ad$r%,  Judg* 
«iett<«  no*  ob^anU  veredicto^  and  PUa$  pmis  darrein  canUnuamce^  or  of 
Mailer  pending  Action ;  atid  of  Denmrrer$  and  Jomdern  in  Demurrer, 


A  REJOINDER  is  the  defendant's  answer  to  the  rephcation  (a),  and  is  in  or  ai- 
general  governed  by  the  same  rules  as  those  which  affect  pleas  (b)  ;  widi  diis  '<""»«»■• 
additional  quality,  that  it  must  eupport  and  not  depart  from  the  plea  (c).  If 
there  be  several  defendants,  and  tiiey  joined  in  the  plea,  they  cannot  sever  in 
the  rejoinder  (<£).  It  must  also  be  eingle ;  and  the  Court  cannot  give  leave  t« 
the  defendant  to  rejoin  several  matters,  for  the  statute  of  Anne  does  not  extend 
to  rejoinders  (e).  Hence  it  may  suffice  to  refer  to  the  preceding  pages,  and 
to  the  forms  which  are  given  in  the  third  volume,  without  taking  further  notice 
of  the  rejoinder  with  regard  to  its  general  construction  and  qualities  (1068). 

When  a  replicalion,  or  a  plea  in  bar  in  replevin,  concludes  to  the  country ^  the  foam  and 
defendant  can  only  demur ;  or  add  the  common  eimiliter^  which  is,  "  And     '^*^^'~ 

'  '  »  f  ^    IITBS  OF. 

the  defendant  doth  the  like.''  And  it  is  material  that  the  defendant  should  take 
care  that  the  eimiliter  be  added,  for  otherwise  he  cannot  move  for  judgment  as 
in  case  of  a  nonsuit  (/).  And  where  there  are  several  replications,  particu- 
larly when  some  conclude  to  the  country,  and  others  with  a  verificatieo,  it  may 
be,  **  And  the  defendant  as  to  the  said  replicatioBS  of  the  plaintiflT,  to  the  said 
second  and  third  pleas  of  him  the  defendant,  and  which  the  plaintiff  hath  pray«d 
may  be  inquired  of  by  the  country,  doth  the  like."  (g)  In  the  King's  Bench« 
tf  die  replication  conclude  to  the  country,  the  plaintiff  is  at  liberty  to  add  the 
nmiliter  for  the  defendant,  tt  being  a  rule  in  that  Court  that  in  all  special  plead* 
ings,  when  the  plaintiff  takes  issues  upon  the  defendant's  pleading,  or  tra-  '' 

verses  the  same,  or  demurs,  so  that  the  defendant  is  not  at  liberty  to  allege 
any  new  matter,  the  plaintiff  may  add  the  eimiliier  or  joinder  in  demurrer,  and 
make  up  the  paper-book  without  giving  a  *rule  to  rejoin  (4) ;  bnt  otherwise  a  [  *690  ] 
rule  must  be  given,  unless  the  defendant  be  bound  by  a  judge's  order  to  rejoin 
gratie.  In  the  Common  Pleas,  where  the  replication  concludes  to  the  coun- 
try, it  is  usual  for  the  plaintiff  to  add  the  nmt/tter,  and  make  up  and  deliver  the 

(«)  Com.  Dig.  Pleader,  H.  (c)  Stra.  908  ;  see  ante,  260,  564,  687. 

ih)  Antt,  551,  578  ;  Co.  Lit.  303  b.  (/)  Seabrook  «.  Cave,  8  DowL  691. 

(c)  See  ante^  681  ;    S  Saund.   189,  190;        {g\  See  fonns,  jMtl,  vol.  iii. 
Com.  Di«.  Pleader,  F.  6  to  P.  11.  (A;  Rule,  Trin.  I  Geo.  «,  n.  a;    Tidd, 

{d)  4  B.  Ii  C.  704.  9th  edit.  717,  718. 

(106S)    \  See,  however,  Nadenbousch  «.  M'Rea,  Gilm.  Rep.  SS8.  } 
Where  several  facta  constituting  but  one  defence  are  pleaded  by  a  party,  oaeh  fact  can- 
not bo  traversed  by  the  other  side  ;    the  latter  is  confined  to  a  denial  of  the  fiieU  allegjed, 
if  such  denial,  verified  by  proof,  will  bar  the  claim  or  defeat  the  defence.    Tuttle  v.  Smith, 
10  Wend.  a.  388.    Gould^s  PI.  407. 
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poAM  AVD  mue  with  notice  of  trml ;  but  unless  under  terms  of  rejoining  gro/tt,  it  tceins 
•iTKs'or.  ^^  ^°  ^®  letter  Court  the  defendant  may  insist  upon  baring  a  rule  to  rejoin ; 
and  that  if  the  plaintiff  add  the  gimUUert  the  defendant  may  strike  it  wA,  and 
demur  to  the  replication*  which  is  the  usual  course  when  the  defendant  has  no 
meritSf  and  wishes  to  obtain  time  (t).  Tiie  consequences  of  a  defect  in  or 
omission  of  a  nmiliUr^  have  already  been  considered  (k). 

When  the  replication  concludes  with  a  verificaiion't  the  rejoinder  usually 
denies  it«  and  concludes  to  the  country,  *^  and  of  this  he  the  defendant  puts 
himself  upon  the  country,  &c."  But  when  the  rejoinder  introduces  any  a<» 
maUtTf  it  must,  as  in  the  case  of  a  plea  or  replication^  conclude  with  a  teriji- 
eoitoii,  in  order  that  the  plaintiff  may  have  an  opportunity  of  answering  it  (i)« 
If  the  defendant  deny  several  matters  alleged  in  the  replication,  the  rejoinder 
may  conclude  to  the  country,  without  putting  the  matters  in  issue  severally 
and  distinctly ;  thus,  if  to  a  plea  of  infancy,  the  plaintiff  has  replied  that  a 
part  of  the  goods  was  necessary  clothing,  and  the  residue  necessary  food,  a 
general  denial  in  the  rejoinder  concluding  to  the  country  will  suffice  (m). 


lie. 


tvaaa-         Sun^ejaindtrif  rehuUerif  and  tw'vebittierif  seldom  occur  in  pleading  (a). 
joiiTDBaSt  It  may  suffice  to  observe  that  they  are  governed  by  the  same  rules  as  those  to 
which  the  previous  pleading  of  the  party  adopting  them  is  subject,  and  the 
forms  which  most  frequently  occur  in  practice  are  given  in  the   thiid  vol- 
ume (o). 


[  *691  ]  *From  the  preceding  obaervations  on  the  different  parts  of  pleading,  par- 
op  iseoBB.  ticularly  those  relating  to  traverses  (p),  we  may  collect  what  points  may  is 
general  be  put  in  tame.  As,  however,  the  parties  respectively  may  be  disia* 
dined  to  demur,  or  otherwise  to  object  to  their  opponent's  pleading,  it  may  be 
advisable  to  consider  on  what  i$$ue  the  parties  may  venture  to  proceed  to  trial, 
so  as  to  obtain  the  judgment  of  the  Court,  and  to  avoid  the  necessity  of  a  re- 
pleader^  on  account  of  the  issue  having  been  upon  muuUerial  moffer. 

An  Mitie  is  defined  to  be  a  single,  certain,  and  material  point,  issuing  out  of 
the  allegations  or  pleadings  of  the  plaintiff  and  defendant  (9) ;  though,  in  com* 
mon  acceptation,  it  signifies  the  entry  of  the  pleadings  themselves  (r).    An 

(t)  Tidd,  9th  cdiu  718,  719  j  Imp.  C.  P.        (7)  Co    Lit.    186  a.      As    lo  «*»"  « 

368 ;  1  S«1.  Prac.  Ctiap.  ix.  8.  I.  general,  see  Com.  Dig.  Pleader,  0.;  Bw. 

(k)  Jinttt  631.  Ab.  Pleaa,  M. }  Tidd,  9th  ed.  717. 

(f)  d9n(<,  678,  679 ;  1  Saund.  103,  note  I;        (r)  Ai   to  the  form  of  such  entry,  lee 

•ee  the  forms  poit,  vol.  iii.  Tidd,  9th  edit.  719,  733 ;  and  Tidd's  App. 

fm)  Lutv.  241 ;  Com.  Dig.  Pleader,  H.  c.  30,  a.  1,  &c    Issues  in  /«cl  are  not  lota 

(n)  See  these  heads  in  Com.  Dig.  Pleader,  noticed  in  the  Demurrtr  Book  in  K.  6.  7  d. 

I.  K.  L.    There  is  no  tediaical  name  for  &  C.  644.    As  to  the  language  of  this  «- 

any  pleading  subsequent  to  a  surrebutter,  try,  it  is  said  that  the  acts  of  a  Court  ougbt 

It  is  very  rarely,  if  ever,  that  the  pleadings  to  be  in  the  jnreaent  tense,  as  **praeept9m 

go  beyond  the  surrebutter.     It  is  hnrdly  <sl,"  not  "jwfc<p*ttm /utt,"  but  the  sew  of 

necessary  to  observe  that  the  surrejoinder  the  party  may  be  in  the  preterperfecl  lease, 

and  surrebutter  are  the  plaintiff's  pleadings^  as  **veniU  ft  protulU  hie  in,  curia  quond^ 

niid    that  the  rebutter  is  the  defendant's  ^uerehm  9tiam,'"  and  the  coniinoanccs  aw 

pleading,  »n  the  preterperfect  tense,  as  *'»<**"?'; 

(0)  See  pott,  vol.  iii.  not  "wfwuaV'  1  Mod.  81 ;   «  ^^\Z^ 

Ip)  JifUe,  644  10  656.  note  1 ;  I  8tra.  608 ;  but  see  1  T.  R.  310- 
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iMoe  19  oMier  in  law,  upon  a  demurrer ;  or  in  faet^  when  the  matter  is  trii^le  or  iituEs. 
bjr  the  court  upon  nui  iid  record^  or  by  a  jury  upon  pleadings  concluding  to  the 
conntiy.  Both  these  descriptions  of  issues  may  occur  in  the  same  cause  as  to 
distinct  parts  of  the  declaration.  The  term  **  issue"  is  proper  where  only 
one  plea  has  been  pleaded,  though  it  be  applied  to  sereral  counts,  and 
issue  is  joined  upon  such  plea  (#).  An  issue  should  in  general  be  upon 
an  affirmative  and  a  negatvoe^  and  not  upon  two  affirmatives ;  as  if  the 
defendant  plead  that  A.  is  living,  and  the  plaintiflT  reply  that  he  is  dead,  it 
is  more  formal,  though  not  absolutely  necessary,  also  to  deny  thai  he  is  liv- 
ing (f).  Nor  should  the  issue  be  on  two  negatives  («).  Thus,  if  the  defendant 
plead  that  he  requested  the  plaintiflT  to  deliver  an  abstract  of  his  title,  but  that  the 
plaintiflT  did  not,  when  so  requested,  deliver  such  abstract,  but  neglected  and 
refused  so  to  do  ;  the  plaintiflT  cannot  reply  **  that  he  did  not  neglect  and  re* 
fuse  *to  deliver  such  abstract,"  but  should  reply,  either  denying  the  request,  or  [  *692  ] 
aflirmatively,  that  he  did  deliver  the  abstract  (x).  But  it  is  not  necessary  that 
the  negative  and  aflSrmative  should  be  in  precise  words  (y) ;  and  it  will  suflfice 
though  there  be  two  affirmatives,  if  the  second  is  so  contrary  to  the  first  that  it 
cmnnot  in  any  degree  be  true.  Thus,  [{duress  of  imprisonment  be  pleaded  to  a 
bond,  it  is  a  good  replication  that  the  defendant  was  at  large  at  his  own  dispo- 
sal, and  executed  the  bond  of  his  own  free  will,  and  not  for  fear  of  imprison- 
ment (z)«  An  issue  should  also  be  upon  a  single  and  a  certain  point  (a) ;  but 
it  Is  not  necessary  that  such  point  should  consist  of  a  single  fact;  and  therefore 
if  the  defendant  in  trespass  justify  under  a  right  of  common,  and  the  replica- 
tion  traverses  that  the  cattle  were  the  defendant's  own,  and  levant  and  conchant^ 
and  commonable  cattle,  it  is  not  multifarious^  for  all  these  circumstances  are 
requisite  to  the  point  of  defence  (6).  The  issue  also' should  not  be  on  a  nega- 
thre  pregnant  (c) ;  but  it  may  sometimes  be  upon  a  disjunctive  averment  (d). 
In  some  cases  the  plaintiff  may  incorporate  in  the  traverse  or  issue  more  than 
was  alleged  in  the  plea  (e). 

The  principal  quality  of  an  issue  is,  that  it  must  be  upon  a  mo/mfr/  point  (/)• 
Aa  informal  issue  is,  where  a  material  allegation  is  traversed  in  an  improper 
or  artificial  manner  (g)(1069);  and  this  mistake  is  aided  by  verdict  by  the  88 
Hen.  8,  c.  30(A)(1070).  But  a  verdict  does  not  help  an  immaterial 
issue  (t)(1071),  which  is,  where  a  material  allegation  in  the  pleadings  is  not 
traversed,  but  an  issue  is  taken  on  some  other  point  (1072),  which,  though 

(«)  P«ake's  C.  N.  P.  37.  I.  6.    It  must  be  objected  to  by  dcmarrer. 

(I)  Com.  Dig.  Pleader,  R.  3.  id.  ;  %  Saund.  319,  n.  6. 

(«)  Id.;   8T.R.  S80|    Bac.  Ab.  Pleas,        (tf)  Com.  Dig.  Pleader,  R.  7;   seemly 

L  3.  «^8* 

(X)  6  East,  557.  (e)   II  East,  410;  ante,  644. 

(«)  Co.  Lit.  126  a.  (/)  Com.  Dig.  Pleader,  R.  8. 

SStra.  1177;  I  Wils.  6.  (g)  Cro.  Elir.  227;    I  Ler.  32;    Carth. 


(f) 


Com.  Dig.  Pleader,  R.  4.  371  ;  2  Mod.  137. 

(^)  I  Burr.  316.    Other  instances,  mi(e,  (A)  Gilb.   C.  P.   147;     t  Saund.    319, 

637,  651,  652,  653.  note  6. 

{c)  See  as  to  this,  ante,  647,  note  («)  ;  (t)  2  Saund.  319  a,  note  6. 
Com.  Dig.  Pleader,  R.  5,  6 ;  Bac  Ab.  Pleas, 


(1069)  Vide  WinsUoly  v.  Head.  3  T^unL  237. 

(1070)  Vide  Cobb  v.  Bryan,  3  Bos.  &  Pul.  348,  352. 

(1071)  Vide  Cobb  v.  Bryan,  3  Bos.  &  Pul.  352. 

(1072)  Vide  Suong  and  Udall  v.  Smith,  3  Caines*  Rep.  163. 
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OF  iisvM.  fotiod  by  verdiet,  will  not  determine  the  merita  of  the  cause,  and  wooU  tea?« 
the  Court  at  a  loss  for  which  of  the  parties  to  give  judgment  {k),  Thefeibre, 
where  in  debt  on  bead,  conditioned  for  the  payment  of  £^  on  the  25th  of 
June,  the  defendant  pleaded  payment  on  the  20th  of  June,  accoidtag  to  Ike 
form  and  effect  of  the  condition,  and  issue  was  joined,  and  the  verdict  (baod 

[  *693  ]  &ftt  he  did  not  pay  *£60  on  the  20th,  it  was  held  that  the  plaintiff  should  nut 
have  judgment ;  for  the  issue  was  out  of  the  matter  of  the  conditioo,  and 
therefore  void,  and  the  money  might  have  been  pud  on  the  25th,  though  it  wu 
not  paid  on  the  20th,  so  that  it  did  not  appear  that  the  condition  was  brokeo, 
and  it  is  not  aided  by  the  before  mentioned  statute  (i).  So  where  in  an  action 
of  assumpsit  against  an  administratrix,  on  promises  of  the  intestate,  she  pleaded 
that  bJu  (instead  of  the  intestate)  did  not  promise,  aAer  verdict  a  repleader 
was  awarded  (m).  And  where  in  an  action  of  debt  against  a  lessee  for  yean, 
the  defendant  pleaded  that  before  the  rent  became  due,  he  assigned  the  ten& 
to  a  third  person,  of  which  the  plaintiff  had  notice^  and  issue  was  joined  on 
the  averment  of  notice,  a  repleader  was  awarded  ;  it  being  perfectly  immate- 
rial whether  or  not  the  plaintiff  had  notice  of  the  assignment,  if  it  were  exe- 
cuted (»). 

Of  the  ^®fi»*  ^®D*  ^*^*  ^'  ^  ^*  ^«  orders,  **  that  if  a  defendant,  after  craving  oyer 

modern  re-  of  a  deed,  omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff,  on  making  up 
nupectine  ^  iBUUie  or  demurrer  book,  may,  if  he  think  fit,  insert  it  for  him,  but  the  cosH 
iBMiea.        of  such  insertion  shall  be  in  the  discretion  of  the  taxing  officer  (o). 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  sec*  I  &  2,  orders  that  every  declamtioo 
and  other  pleading  shall  be  dated  of  the  day  and  month  when  pleaded,  tad 
shall  be  entered  on  the  record  made  up  for  trial,  and  on  the  judgment-roll  un- 
der the  date  of  the  day  of  the  month  and  year  when  the  same  respectiyely  took 
place,  and  without  reference  to  any  other  time  or  date  unless  otherwise  spectaOy 
ordered  by  the  Court  or  a  judge ;  and  no  entry  of  continuances  by  way  of  im- 
parlance, curia  adviaari  vtdtt  vicecomes  ncn  misit  6reee,  or  o/Aertoue,  skaU  he 
mwde  upon  any  record  or  roll  whatever,  or  in  the  pleadings,  except  Hhejurabtr 
fonitur  in  reapectti,  which  is  to  be  retained.  Provided,  that  such  regulation  ahaJI 
not  alter  or  affect  any  existing  rules  of  practice  as  to  the  times  of  proceeding  ia 
the  cause.  Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrei*  cm* 
Hmumcb  is  now  by  law  pleadable  in  Banc,  or  at  Nisi  Prius,  the  same  defence 
may  be  pleaded  with  an  allegation  that  the  matter  arose  after  the  last  pieadingi 
or  the  issuing  of  the  jury  process,  as  the  case  may  be.  Provided  also  that  do 
Buch  plea  shall  be  allowed,  unless  accompanied  by  an  affidavit  that  the  matter 
thereof  arose  within  eight  days  next  before  the  pleading  of  such  pleas,  or  unlesa 
the  Court  or  a  judge  shall  otherwise  order.  And  in  the  conclusion  of  these 
rules  the  forms  of  an  issue,  and  Nisi  Prius  record,  and  judgment,  and  otkar 
forms  are  given  (p). 


(k)  Id.;   ailb.  C  P.  147;    I  Ley.  58.        (m)  8  Ventr.  96. 
See  the  instances,  id.  and  Com.  Dig.  Plead-        (n)  1  Lev.  32. 
er,  R.  18  ;  3  Bar.  &  Crcs.  449.  (o)  Jervis*t  Rules,  54,  note  (f). 

(0  Cro.  Jac.  434;    Stra.  994;  8  Saund.        (p)  See  forms  of  issue  with  netet,  3 

319  b,  note  6.  Chilly's  Gen.  ^rae.  7C6. 
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When  the  imue  \»  tfnmaieriaif  the  Coart  wili  award  a  repleadwr^  if  it  will  be  or  &■- 
the  mean*  of  efiecling  substaotial  justice  between  the  partiest  but  not  other- 
wise (9^1073).  As  where  in  debt  on  bond*  the  defeadant  pleaded  perform- 
aoce  geDerally«  and  the  plaintiff  replied  denying  the  general  performance«  and 
eoncludtng  to  the  country,  and  stated  breaches,  by  way  of  iuggettian  instead 
of  repi^g* Inemi  aRor  verdict  for  the  plaintiff  a  repleader  was  awarded,  such 
istfue  being  insufficient  (r).  In  trespass  for  taking  the  plaintiff's  cattle,  the 
defendant  justified  taking  them  upon  land  demised  by  him  to  one  W*  for  reat 
to  arrear.  Replication  that  they  were  not  levant  and  couekanL  The  defend- 
ant took  issue  upon  that,  and  aRer  it  was  found  for  the  plaintiff,  he  moved  for 
a  repleader,  which  was  refused,  because  the  issue  might  be  material;  and  a 
repleader  is  never  granted  unless  the  issue miM£  be  immaterial  {a).  The  follow- 
.img  ralea  as  to  repleaders  were  laid  down  in  the  case  of  StapU  v.  Hagden  (<) : 
jSrsI,  *that  at  common  law,  a  repleader  was  allowed  before  trial,  because  a  L  ®^  J 
verdict  did  not  cure  an  immaterial  («)  issue,  but  now  a  repleader  ought  not  to 
be  allowed  till  after  trial,  in  any  case  where  the  fault  of  the  issue  might  be 
helped  afler  verdict  by  the  statute  of  jeofails  (x)«  Sec<mdly^  that  if  a  replead- 
er be  denied  where  it  should  be  granted,  or  vice  vtrsa^  h  is  error.  Thirdly^ 
diat  tbe  Cout  will  not  award  a  repleader  excepting  where  complete  justice  can- 
ttol  be  answered  wiHiout  it  (y).  Fomrlhiy^  that  the  judgment  of  repleader  is 
general,  quod  pariee  rep/octien/,  and  the  parties  must  begin  again  at  the  first 
ftiult  which  occasioned  the  immaterial  issue  {z) :  thus,  if  the  declaration  be 
insufficient,  and  the  bar  and  replication  are  also  bad,  the  parties  must  begra 
4m  novo  (1074) ;  but  if  the  bar  be  good,  and  the  replication  ill,  at  the  replica- 
ti<Hi(a)(1075).     Fiftkly^no  costs  are  allowed  on  either  side  (6).     SixtlUfff 

(a)  %  Saiind.  319  b,  note  6;  2  Salk.  579  ;  of  the  distinction  between  the  practice  be- 

S  Mod.  I  ;    S  Ld.  Raym.  928  ;  3  Salk-  121,  fore  and  since  the  statute  of  jeofails  is  this  ; 

S.  C. ;    Cewp.  489.     See  Chttty  on   the  that  before  the  statute  a  verdict  did  not  cure 

Game  Laws,  1st  edit.  965,  cites  Raym.  468 ;  either  an  immatnial  or  an  in/ormnl  issue, 

set  post.  and  therefore  a  repleader  was  awarded  be<v 

(r)  5  Taunt.  386 ;    1   Marsh.  95,  S.  C  ;  fore  a  trial,  because  the  trial  could  not  have 

see  enU,  61  <4.  any  effect  upon  the  issue,  and  therefore  the 

(«)  Ld.  Raym.  167  ;  5  B.  &  C.  640'.  Court  will  not  interfere  until  the  result  of  a 

it)  8  Salk.  579  ;    and  6  Mod.  I  ;    2  Lord  trial  is  seen,  which  mny  render  a  motion  for 

Raym.  922;  3  Salk.  121,  S.  C.  ;  as  to  a  re-  a  repleader  unnecessary." 

pleadtr  in  general,  see  Com.  Dij?.  Pleader,  (x)  Bac    Ab.    Pleas,  '  M. ;     Com.   Dig. 

R.  18;    Bac.  Ab.  Pleas,  M. ;    Doc.  Plac  Pleader,  R.   18;    3B.  liP.  352;    2  Saund. 

Repleader;  Stephen,  2d  cd.  130 ;  Tidd,  9ih  319  b.    But  where   the   point  in   issne   is 

tdiu  9*21 ;    see  the  forms  there  referred  to,  eitogeiher  immaterial  and  could  not  be  modU 

and  2  Saund.  20  ;  and  319  b,  n.  6.  fied  by  the  Terdict,  because  collateral  to  the 

(ti)  In  the  5th  edition  of  Saunders'  Rep.  merits,  it  would  be  otherwise.    See  further 

(yoU  ii.  319  b,  note  6,)  it  is  obserred  that  9  Bing.  532. 

"  the  word  immattrial  is  in  the  report  of  this  (y)  Qoodtwine  «.  Bowman,  9  Bing.  532. 

eaae,  but  it  should  seem  to  be  a  mistake ;  (x)  I  Ld.  Raym.  169. 

for  the  reason  given,  if  that  word  alone  be  (a)  3  Keb.  664. 

used,  is  wholly  unsatisfactory,  ion smuch  ae  (b)  2  Vent.   196;    6  T.  R.  13!  ;    Barnes, 

a  Terdiet  does  not  cure  an  immaterial  isaue  125  ;  2  B.  &  P.  376. 

at  this  day.    It  should  seem  that  the  reaaon 

—  -       ■  .  I  ■  .  -  ■      ■  ■      I  ill         .111 

(1073)  Vide  Stafford  v-  Coq>oration  of  Albany,  6  Johns.  Rep.  1.  Also,  Terrel  e. 
Paice's  Adm'r,  3  Hen,  &  Mun.  1 18.  Taylor  v.  Hoaton,  Id.  161.  Cobb  «.  Bryan,  3  Bos. 
It  Pu!.  353.  HaTen?  e.  Bush,  2  Johns.  Rep.  388,  389.  Bac  Abr.  Pleas,  (M.  I.)  {  Ma* 
comb  9.  Wiber,  1 1  Johns.  Rep.  230.  ( 

(1074)  Sed  Tide  Smith  «.  Walker,  1  Waali.  135,  136,  where  the  ooort  saye,  '*When 
we  are  aeetttng  for  c  good  fbundatbn  upon  which  to  erect  fotm«  pleading*,  and  find  all 
defoctive,  including  the  declaration  itself,  the  uncertainty  cannot  be  cured  :'*  and  therefore 
the  court  of  appeale  in  giving  tbe  judgment,  that  ought  to  have  been  given  in  the  court 
below,  ordered  the  suit  to  be  dismissed.    - 

(1075)  Vide  Stevens  v.  Taliaferro,  1  Wash.  155. 
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WHBW    NK- 

CBSSART, 


r ♦696  ] 
Distiae- 
tion  be- 
tween are- 
pleader 
and  judg- 
ment 1I9II 

9eredieio, 


that  a  repleader  cannot  be  awiirded  after  a  de&uU  at  miipriu9B  To  vUch 
may  be  added,  that  in  general  a  repleader  cannot  be  awarded  after  a  demuner 
or  writ  of  error,  without  the  consent  of  the  parties,  but  only  after  issue  join- 
ed (c).  Where,  however,  there  is  a  bad  bar,  and  a  bad  replication,  it  is  said 
that  a  repleader  may  be  awarded  upon  a  demurrer  (<!)(  1076).  A  repWader 
also  will  not  be  awarded,  where  the  Court  can  gire  judgment  on  me  whole  re- 
cord (e) ;  and  it  is  not  graotable  in  favor  of  the  person  who  made  the  fint  {aolt 
in  pleading  (/)(1077> 

♦Where  a  plea  confesses  the  action,  and  does  not  sufficiently  avoid  it,  judg- 
ment shall  be  given  upon.the  confession  without  regard  to  a  verdict  for  ths  de- 
fendant, which  is  called  a  judgment  non  oh$lanle  veredicto  ;  and  in  such  esse 
a  writ  of  inquiry  shall  issue  (g)*  The  distinction  between  a  repleader  and  a 
judement  twn  obstante  vertdiclo  is  this :  that  where  (he  plea  is  good  in  AhiBi 
though  not  in  fact,  or  in  other  words,  if  it  contain  a  defective  title,  or  groond 
of  defence  by  which  it  is  apparent  to  the  Court,  upon  the  defendant's  own 
showing,  that  in  any  way  of  putting  it,  he  can  have  no  meriis^  and  the  issue 
joined  thereon  be  found  for  him,  there,  as  the  awarding  of  a  repleader  could 
not  mend  the  case,  the  Court,  for  the  sake  of  the  plaintiff,  will  at  once  give 
judgment  noa  ob9tanU  veredicto  (1078) ;  but  where  the  defect  is  not  so  much 
in  the  title  as  in  the  tnasner  of  stating  t7,  and  the  issue  joined  thereon  is  im- 
material, so  that  the  Court  know  not  for  whom  to  give  judgment,  whether  for 
the  plaintiff  or  the  defendant,  then  for  the  more  satisfactory  admioistralion  of 
justice  they  will  award  a  repleader.  A  judgment  therefore  non  obetanie  mtc- 
dicto  is  always  upon  the  mertfs,  and  never  granted  but  in  a  yeiy  clear  case;  a 
repleader  is  upon  the  form  and  manner  of  pleading  (4).  If  a  plea  be  defec- 
tive, and  the  defendant  succeed  at  the  trial  thereon,  the  question,  whether  the 
plaintiff  can  have  judgment  non  obstante  veredictOf  or  whether  there  ought  to 
be  a  repleader,  depends  upon  the  question,  whether  the  plea  does  or  does  not 
contain  a  confession  of  a  cause  of  action  ;  if  a  cause  of  action  be  confessed 
by  the  plea,  and  the  matter  pleaded  in  avoidance  be  insufficient,  the  plaintiff  is 
entitled  to  judgment  notwithstanding  the  verdict  If  the  plea  do  not  confess 
a  cause  of  action,  there  must  be  a  repleader  (t). 


or  PLBAI 
OP  MAT- 

Tsai  or 

DBPBNCB 

THAT 

■ATBABie- 

BN  PBWD- 

INO  THB 
ACTlOH(j). 


Before  the  uniformity  of  process  act,  2  W.  4,  c.  39,  it  was  decided  that  a 
payment  to  assignees  of  a  bankrupt  plaintiff,  after  a  latitat  had  issued,  and 


(e)  3  Salk*  306. 

id)  Semble  Cro.  EHz.  318  ;  1  And.  167. 
Bed  qwKre. 

(e)  Wtlles,  539,  533. 

(/)  I  Ld.  Roym.  170  ;  Dou|(l.  396,  747 ; 
Tidd,  9th  ediu  931  ;  S  Saund.  6tb  ed.  319  c ; 


386 ;  1  Marsh«  95,  S.  C;  3  Taunt  937. 

(i)  Ld.  Raym.  390.  Per  AbboU,  C.  J.  4 
B.  &C.  153;  6  D.  &E.  199;  SM  tbeia- 
Btances,  id, 

(j)  As  to  these  pleas  in  general,  see  Be& 
Ab.  Pleas,  Ct ;    Com.  Die.  Abatemeat,  1. 


i€d  9ide  S  Sura.  994.    8ee  further  9  Bing.  24,  34 ;  DocL  Plac  297 ;  Bui.  N.  P.  SM; 

532.  Giib.  C.  P.  101 ;  Tidd,  9th  edit.  847;  aod 

(g)  Tidd,  9th  edit.  920 ;  and  eases  cited,  see  the  forms,  fott,  vol.  iii. ;  and  see  R^* 

id.  noU  e.  Gen.  UiL  T.  4  W.  4,  reg.  i,  Bosanqust** 

(A)  Tidd,  9th  ediu  922;  Bac  Ab.  Pleas,  Rules,  130  to  134. 
M. ;  Com.  Dig.  Pleader,   R.  IS ;  5  TaunL 

(1076)  Vide  Perkins  9.  Burbaok.  2  Mass.  Rep.  81. 

(1077)  Vide  KtUey  v.  Deck,  3  Hen.  &  Mon.  388. 
(1078;  Lambert  V.  Taylor,  6  Dowl.  8l  Ryl  188. 
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before  declaration,  might  be  given  in  defence  under  the  general  issue  (k),  wrbh  ne- 
fffaen  matter  of  defence  had  arisen  after  the  commencement  of  the  suit,  it   ^"f^^^^t 

ciC. 

emad  not  be  pleaded  in  bar  of  the  action  ^generally,  but  must,  when  it  had  [  *696 1 
ttrisen  before  plea  or  continuance,  be  pICHded  as  to  the  further*  maintenance 
of  tfie  suit  (/)(1079) ;  and  when  it  had  arisen  ader  plea  pleaded,  and  before 
replication,  or  o/ter  t9«ue  jotnecf,  then  puis  darrein  continuance  (IQ&O)*  The 
instances  of  a  defendant  having  obtained  his  certificate  as  a  bankrupt  pend- 
ing the  suity  and  before  plea  (m),  and  of  an  executor  pleading  judgments 
obtained  against  him  after  the  issuing  of  the  writ,  and  before  plea»  were  ex* 
ceptioos  (n)« 

If  any  matter  of  defence  has  arisen  after  an  issue  in  fact  has  been  joined, 
or  after  a  joinder  in  demurrer  (o),  it  may  be  pleaded  by  the  defendant ;  as 
tfttt  the  plaintiff  has  given  him  a  release  (p);  or  that  the  plaintiff  is  a  bank^ 
nipt  {q)j  or  has  *been  outlawed  or  excommunicated  (r) ;  or  diat  there  has  [  *697 1 
been  an  award  made  on  a  reference  after  issue  joined  («).  And  if  the  de- 
fendant became  bankrupt,  and  obtain  his  certificate  after  issue  joined,  he 
should  plead  this  defence  puis  darrein  continuance  (1081) ;  and  if  he  neglect 

{k}  1  B.  &  Add*  568;  and   10  Bar.  &  rate    property  all  cffecta^  &c  which   she 

Cres.  676.  might  acquire,  Dnd  that  be  would  not  do  any 

(I)  4  East,  507 ;  onle,  585 ;    LuL  1 1 78 ;  net  to  impede  the  operation  of  that  deed. 

Com.  Dig.  Abatement,  1.  24 ;    plaintiff  be-  but  would  ratify  proceedings  in  their  nomee 

come  an  alien  enemy,  3  Campb.  152.  for  recovering  such  property  ;  and  the  wife 

(m)  9  East,  83.  haTing,  as  executrix  of  N.  R.,  commenced 

(n)  4  Bast,  507,  8 ;  9  /i<.  84 ;  I  Marsh,  an  action  on  a  promissory  note  against  de- 

70,  iSO ;  5  Taunt.  333  ;   and  an   executor  fendanls,  in  the  names  of  her  husband  and 

may  plead  puh  darrein  continuaneej  a  judg-  herself,  and  the  husband  released  the  debt, 

■wnt  purposely  confessed  by  him  for  a  bona  which  release  was  pleaded  fuis  darrein  con* 

fidi  debt,  though  such  judgment  be  in  debt  tinucaice  ;  the  Court,  on  application,  oidered 

on  a  simple  contract ;    5   Taunt.  665  ;    1  the  plea  to  be  taken  off  the  record,  and  the 

Marsh.  200,-8.  C. ;  3  &  &  C.  317 ;  6  D.  &  release  to  be  given  up  to  be  cancelled,  4  B. 

R.  175.  &  A.  419.    So  a  plea  jnds  darrein  eanUnu* 

(o)  Hob.  81;  Com.  Dig.  Abatement,  I.  once  of  a  re'ease  by  one  of  several  plaintiffii, 

S4,  aee  ;   Ld.  Raym.  266 ;  Stra.  493,  eon*  was  set  aside  by  the  Court  of  K.  B.  without 

tra ;  see  Com.  Dig.  Abatement,  I.  24.  costs,  on  the    terms  of  indemnifying  the 

{p)  Bui.  N.  P.  309;  see  the  form,  po5<,  plainiiifs,  who    bad    released  the    action, 

▼oU  iii.    Bat  in  ejcietment  the  defendant  is  against  the  costs  of  it,  although  their  con- 

not  allowed  to  plead  a  release  by  the  lessor  sent  had  not  been  obtained  before  action 

of  the   plaintiff,  4  M.  £c  S.  300  ;    2  Chit,  brought ;  it  appearing  that  no  consideration 

Bep.  323,  S.  C. ;  and  see  7  Taunt.  9.    And  had  been  given  for  the  release,  and  that  the 

where  a  landlord,  with  the  permission  of  his  plaintiffs  sued  as  trustees  of  an  insolvent 

bailiff,  who  had  made  a  distress  for  rent,  person,!  Chit.  Rep.  390.    But  unless  a  Tery 

commenced  an  action  in  the  bailiff's  name  strong  case  of  fraud  be  made  out,  the  Court 

against  the  sheriff  for  taking  insufficient  of  C.  P.  will  not  control  the  legal  power  of 

pledges,  and  the  bailiff  afterwards,  without  a  eo-plaintiff  to  execute  a  release,  7  Taunt, 

the. landlord*s  privity,  released  to  the  sheriff,  421;  Tidd,  9th  edit.  678,  848;    4  Moore, 

who  pleaded  it  puis  darrein  continuance,  the  1 92  ;  7  Id.  356 ;  onfe,  502. 
Court  of  C    P.  set  aside  the  plea,  and  or-        (9}  Tidd,  9th  edit.  847 ;   15  East,  622 ;  4 

dered  the  release  to  be  delivered  up  to  be  B.  &  C.  920 ;  7  D.  &   R.  409,  S.  C. ;  as  to 

cancelled.     7  Taunt.  48;    Tidd,  9th  edit,  the  effect  of  the  piain^;|f's. bankruptcy,  see 

677,  848 ;  so  where  husband  and  wife  lived  ante,  25.  # 

separate  under  a  deed,  by  which  he  stipu-        (r>  Supra,  n.  (p). 
loted  that  bis  wife  should  enjoy  as  her  sepa^        {<)  2  £«8P«  ^^P*  504. 

(W79)    {  Cowell  v., Weston  et  al.,  20  Johns.  Rep.  414.    Lee  v.  Levy,  6  Dowl.  k.  Ryl. 

475.  } 

(lOiBO)  Such  matter  cannot  be  given  in  evidence  at  the  trial.  Jackson  d.  Colden  r. 
Rich,  7  Johns.  Rep.  194. 

(1081)  Accord  and  satisfaction  may  be  pleaded  puw  darrein  continuanc*.  Watkinson 
V.  Inglesby  and  Stokes,  5  Johns.  Rep.  392.  When  two  actions  are  brought  for  the 
same  cause,  satisfaction  of  the  judgment  in  one  suit  m:iy  be  pleaded  puti  darrein  conttM^ 
uanee  to  the  other  suit.  Bourne  r.  Joy,  9  John*.  Rep.  221.  5  Peters,  232.  Oould's  PJ. 
vi.  124. 

YoL.  I.  81 
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WHBV  vt-  to  do  SO  be  cannot  plead  bis  cortifieato  to  an  action  npon  aodi  jodgiinat(Q« 
CE8SAAT,  g^  ^  ^^y  ^  pleaded  in  abatement  that  a  feme  aole  plaintiff  baa  manied  («); 
or  in  an  action  by  an  adminiatrator  that  the  plaintiff's  letters  of  adoibittniMia 
baye  been  revoked*  puU  darrein  eoniinuatUB  (:r).  So  a  defendant  sued  it 
executor  de  $on  tort  may  plead  that  he  baa  since  obtained  letters  of  admini^ 
tration,  so  as  to  support  a  previous  plea  of  retainer  in  the  character  ci  ei> 
ecutor  fy). 

Pleas  of  this  kind  are  either  in  abatement  or  in  bar  (s).  If  anj  thiag  htp* 
pen  pending  the  suit,  which  would  in  effect  abate  it,  this  mi^t  have  bees 
pleaded  pui$  darrein  eontinuanctt  though  there  has  been  a  plea  in  bar;  be* 
cause  the  lat(er  plea  only  waives  such  matters  in  abatement  as  existed  at  the 
time  of  pleading,  and  not  matter  which  arose  afterwards ;  but  if  matter  is 
abatement  be  pleaded  puis  darrein  conltntiaiice,  the  judgment,  if  against  At 
defendant,  will  be  peremptory,  as  well  on  demurrer  as  on  trial  (o)(1082).  A 
plea  pui$  darrein  continuance  is  not  a  departure  from,  but  is  a  waiver  of  tin 
[  *698  ]  ^urst  *plea,  and  no  advantage  can  afterwards  be  taken  of  it,  nor  can  evea  ibi 
plaintiff  afterwards  proceed  thereon  (6). 

TIMS  or        With  respect  to  the  time  when  matter  of  this  description  is  to  be  pleaded, 

"raBtfTc)  ^  ^^  ground  of  defence  arose  after  plea,  or  after  issue  joined,  and  before  the 

BEPORB    return  of  the  venire  fadas^  it  should  be  pleaded  in  6anik  (d)  ;  but  matter  arieiDg 

^  CBNT*    ^^^  ^^  return  of  the  ventre  Jacias^  or  last  continuance,  may  be  pleaded  at 

BULB,     niei  prttit,  although  there  was  an  opportunity  of  pleading  it  previously  in 

6anA;  (e)(1088].     And  where  the  defendant,  after  pleading,  obtained  his  ce^ 

tificate  as  a  bankrupt,  and  then  pleaded  it  in  6afiik,  as  a  matter  which  bad 

arisen  after  the  last  continuance,  but  in  fact  another  continuance  had  inter* 

vened  between  the  certificate  and  plea,  the  Court  permitted  him  to  plead  it 

nunc  pro  tunc^  on  payment  of  costs  (/)(1084) ;  but  matters  which  hare 

(0  6  B.  Sl  C.  105;  9  D.  &  R.  171,  S.  C.  9ih  ed.  849 ;  see  Form,  id.  Appeodix,  e.  37, 

It  would  seem  to  be  adyisable,  and  perhaps  s.  4. 

necessary  in  such  case,  to  plead  the  bank-  (a)  GiIb.C.  P.  105 ;  AUeya,  66;  FVeeei. 

ruptcy  tpeciaUy^  and  not  in  the  general  form  S58;  8  Stra.  1 105,  1106. 

prescribed   by  the  stau  6  Geo.  4,  c.  16,  s.  (6)  1  Salk.  168;  8  Stra.  1105;  Hob.  81; 

126;  seeti.;  6  East,  413;  8  Smith's  Rep.  1  Marsh.  70,  880;    5  TaunU  333;  Tidd, 

659;    1  M'Clel.  &  Y.   350;   Mr.  Justice  9th  ed.  S49. 

Ashhurst's  Paper  Books,  vol  xziv.   154;  (c)  See  Tidd,  9th  edit.  847,  848 ;  3&a 

Tidd.  9ih  ed.  847,  note  (i/ ) ;  S  TaonU  46 ;  Aid.  577  ;   1  D.  &  R.  681  ;  5  B.  ft  AM.  851, 

3  B.  &  C.  83 ;  post,  vol.  iii. ;  but  see  8  Hen.  S.  C. ;  4  B.  &  Aid.  849 ;  3  B.  Ii  Ores.  317. 

fila.  553  ;  9  East,  88 ;  Tidd,  9th  ediu  647,  (i)  See  Com.  Dig.  Abatement,  I-  84;  t 

8;  see  1  M.  &  M.  138.  Smith's  Rep.  396;  see  the  form,  foH,  roL 

(u)  Bro.  Abr.  Continuance,  pi.  57 ;  Bui.  iii. 

N.  P.  310.  (e)  5  Tau&L  333  and  655;  8.  C.  io  1 

(x)  Bui.  N.  P.  S09 ;   Com.  Dig.  Abate-  Marsh.  70,  and  880. 

ment,  I.  84.  (/)  a  SmiU.'s  Rep.  396;  Tidd,  9di  cd. 

(y)  8  Stra.  1 106 ;  1  Saund.  865,  note  8.  848.    See  a  plen,  in  toL  xziv.  154,  Mr.  Jot- 

(2)  Com.  Dig.  Abatement,  I.  84 ;  Tidd,  Uoe  Ashhurst'e  Paper  Books,  MS. 

(10S8)  Ace  Renner  and  Bussard  r.  Marshall,  1  Wheaton,  815. 

(1083)  Lytileton  o.  Cross,  5  Dowl.  &  Ryl.  175.  Broome  v.  Bearddey,  3  Caines*  Rep. 
173. 

(1084)  Vide  Morgan  e.  Dyer,  9  Johns.  Rep.  855.  Merchants'  Bank  e.  Mooro,  8  Jokm. 
Rep.  894.  It  is  in  the  discretion  of  the  court  to  receive  the  pled  or  not,  even  after  mort 
than  one  eontinuance  has  intervened,  and  this  discretion  will  be  goveraed  by  drenmstsJi* 
ees  extrineio,  and  which  eannot  appear  on  the  face  of  the  plea.    Morgan  e.  Dyer,  10 

f?!^"'-«J*J^?*"-   1  ^^■0'*  ••  HamUton.  Lyons  v.  MiUtr  ex  tl.,  4  Sen.  k  Rawb,  W 
881.    ThtKiHfe.Taylor,#Dewl.fcRyl.ltl.} 
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ariseii  aft«f  the  trial*  and  bafom  tha  day  in  hank^  eaniiot  be  ao  plaadad  (g) ;  *>>**  ^' 
and  tbough  aueh  a  plea  may  be  pleaded  after  the  jury  have  gone  from  the  bar«  thsii. 
yet  it  cannot  after  they  have  given  their  verdict  (J^)(1085)«  A  plea  of  bank* 
roptcy  in  the  defendant  after  the  last  continuance,  waa  set  aside  as  having 
been  pleaded  after  the  proceedings  had  been  stayed  in  an  action  upon  the  ba3 
bond  («}•  But  a  plea  jMnt  darrnn  coniinvanc€  of  new  matter  may  be  pleaded 
although  the  defendant  were  nnder  terms  of  rejoining  issnably  and  taking  short 
notice  of  trial  (i)« 

The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,t  puts  an  end  to  the  entry  (^  con-  |'"^q'* 
tinaanees,  except  the  jurahtr  pamhtr  in  rupeclu^  which  is  to  be  retained,  hil  T.  4 
But  die  same  role  provides  *Mhat  in  all  caaes  in  which  a  plea  fuU  darrvm  ^*  ^  ^H* 
e&nimumet  is  now  by  law  pleadable  in  bank^  or  at  nisi  prtf»,  the  same  defenee 
may  be  (deeded  ttUh  an  aUtgoHon  that  the  matter  aroee  after  the  latt  j^eadkigt 
or  the  tifntng  of  the  jury  praeeee,  as  the  case  may  be."    Provided  **  that  no 
such  plea  shall  be  allowed  unless  ace&mpanied  by  an  affidavit  thai  the  maUer 
thereof  aroee  within  eight  days  next  before  the  pleading  ofeueh  pteas^  or  nniess 
tts  Camrt  or  a  judge  shall  otherwise  order.^ 

Ckeat  certainty  was  always  required  in  pleas  of  this  description  (i) ;  and  it  Form  of 
-Wtts  not  sufficient  to  say  generally  that  **  after  the  last  continuance"  such  a  ^^'^ 
thing  happened*  but  the  day  of  the  continuance  most  have  *been  alleged  f  «$99  ] 
irfiere  the  matter  of  defence  arose  (m).    The  present  forms  of  such  pleas« 
whether  pleaded  in  6onib  ( 1086)  or  at  the  assizes,  are  given  in  the  third  voU 
tmne  (n)«    The  plea,  when  it  contains  matter  in  abatement,  concludes  by 
praying  judgment  of  the  writ,  and  that  the  same  may  be  quashed  (o) ;  or  if 
the  writ  would  be  abated  defacto^  by  praying  judgment  if  the  Court  will  fur- 
ther proceed  (p).    In  bar  the  conclusion  of  the  plea  is,  that  the  plaintiff  ought 
notyiir/Aer  to  maintain  his  action,  and  not  that  the  former  inquest  should  not 
be  taken,  because  it  is  a  substantive  bar  of  itself,  in  lieu  of  the  former,  and 
consequently  must  be  pleaded  to  the  action  (f). 

(f)  Tidd,  9lh  ed.  848,  849.  519;  8  Wils.  139;  Co.  Ent.  517  b;  RasU 

(A)  Doctr.  Plac.  177;  Bui.  Ni.  Pri.  310;  Ent.  549. 

9  East,  381 ;  Com.  Dig.  Abaiement,  I.  34 ;  (m)  Id,  ibid. ;  Bui.  N.  P.  309. 

M«  further,  3  B.  &  Aid.  677 ;  I  D.  &  R.  (n)  Po»i,  vol.  iii. ;  and  tee  Bui.  N.  P. 

691 ;  5  a  &  Aid.  858,  S.  C;  4  B.  &  Aid.  310;  Co.  Ent.  517;  Rast.  Ent.  649;  Tidd, 

t49 ;  Tidd,  9th  ed.  849.  9th  ed.  850. 

(0  4B.&AId.849;  6B.ltCres.  145.  (o)  Gilb.  C.  P.  105;  8  Lutw.  1143;  in 

(ib)  8  M.  &  P.  760 ;  5  Bing.  414,  S.  C.  general,  onU,  493. 

(0  Poe.  Plac  897 ;  YeU.  141  ;  Cro.  Jac  (p)  3  LeT.  180 ;  Bui.  N.  P.  31 1. 

Ml ;  Preem.  Ii8;  8  Lutw.  1143;  8  Salk.  (q)  Cro.  E1jz.49;  8  Lutw.  1143;  Bui.  N. 

P.  310. 

(1065)  But  an  inaoWent  has  been  allowed  to  plead  hii  discharge  eren  after  yerdict. 
Mehcaniea'  Bank  v,  Hasard,  9  Johns.  Rep.  398. 

(1086)  I  In  eoTcnant  against  executors  the-dcfendants  pleaded  at  nisi  prttM,  as  a  plea 
pitds  dmrtin  esnliaiMPicc,  a  Judgment  recovered  upon  a  bond  of  the  testator  after  the  last 
eontinoanee,  to  wit :  on  the  8d  day  of  August,  as  to  the  preceding  Trinity  Term,  and  ths 
pUintiff  having  pleaded  oyer.^Hcid,  that  the  plea  was  an  answer  to  the  actijn,  although 
Dj  fiction  of  law  the  judement  was  obtained  before  the  last  continuance.  Where  the  pur- 
poses of  JusUeo  reauire  that  the  true  time  when  a  Judgment  is  recoTered,  or  a  writ  tested, 
shell  he  showoy  it  is  competent  to  a  party  to  aTau  himself  of  the  fact  by  aTerment  in 
plesiding*    Lyttleton  «.  Cross,  5  Dowl.  &  RyL  175.  { 

t  See  Americas  Editer*s  Pielkee. 
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TiMK  w       Pleas  after  the  last  coBtiauaoce  niust«  even  before  Reg*  Creu.  HiL  T.  4  W. 
TasM.     ^*  '%•  ^f  ^^^  bc^D  verified  on  oath  before  tbey  eouid  be-  allowed,  whedwr 

pleaded  in  bank  or  at  nin  priua  (r) ;  but  the  affidavit  need  not  have  be«i  eati- 

pleaded,  ^^^  ^  ^  caoae  when  annexed  to  the  plea  (•).  The  Beg.  Gen.  Hil.  T.  4 
and  pro-  W.  4)  reg.  2,t  we  have  just  seen,  also  requires  that  the  affidavit  state  that  the 
thertom  nuttier  of  defence  arose  tnikin  eight  day9  next  before  the  (heading  such  pleti 
or  that  the  Court  or  a  judge  has  otherwise  ordered  {I).  These  pleas,  it  if 
said,  cannot  be  amended  after  the  assizes  are  over  (tf)(1087) ;  nor  can  there 
be  more  than  one  plea  puis  dan'tin  contintiance  (x)^  and  such  a  plea  cannot, 
it  is  said,  be  pleaded  after  a  demurrer  (y)* .  But  if  a  plea  fuin  darran  coH^ttih 
amet  be  filed  and  verified  on  oath,  the  Court  cannot  set  it  aside  on  motioB,  but 
are  bound  to  receive  it  {z)^  provided  it  be  pleaded  in  proper  time  (a).  Wieaa 
plea  puis  darrein  continuance  is  put  in  at  the  assizes,  the  plaintiff  is  not  io 
repljr  to  it  there,  for  the  judge  has  no  power  to  accept  of  a  replication,  aor  to 
ti7  it  (1088) ;  but  ought  to  return  the  plea  as  parcel  of  the  record  of  iMMpriM; 
and  if  the  plaintiff  demur,  it  cannot  be  argued  there  (6),  Where  the  plea 
[  *700  ]  pifje  darrien  coniinuance  is  ^certified  on  the  back  of  the  poetea,  and  the  pleiii- 
tiff  demurs,  if  the  defendant,  on  the  expiration  of  a  rule  given  for  him  to  join 
in  demurrer,  neglect  to  do  so,  the  plaintiff  may  sign  judgment  (c). 

The  Courts  will  sometimes  set  aside  a  plea  puis  darrein  cofUiwmmet  whea  it 
is  manifestly  fraudulent,  and  against  the  justice  of  the  case.  But  where  m 
action  was  brought  by  two  out  of  four  executors,  and  those  who  were  not  joised 
in  the  action  released  to  the  defendant,  and  who  pleaded  sudi  rdeasepiii 
dorretfi  conlimtance^  the  Court  refused  to  set  aside  such  plea,  &e  plehiliff 
having  failed  to  establish  a  case  of  fraud  ;  and  as  a  general  rule  a  plea  rftfatt 
nature  is  not  to  be  set  aside  unless  in  a  case  of  gross  fraud  (d). 

(r)  Freem.  S52 ;  1  Sua.  493 ;  2  Smith's  see  1  Ld.  Raym.  266  ;  6  Mod.  9 ;  but  teA 

Rep.   396.     Form  of  affidavit  of  plea  of  Hob.  81,  contra:  Com.  Dig.  Abatement,  I. 

bankmptoy,  M'Clol.  &  Y.  350.     As  to  pleas  84. 

in  abatement,  mte^  496.    When  pleaded  at        (z)  2  Wils.  157 ;  3  T.  R.  544 ;  I  Mtnh. 

iha  assizes,  the  affidavit  should  be  sworn  be-  70,  280 ;  5  Taunt.  333  ;   1  Stark.  62. 
fore  one  of  the  judges,  not  before  a  oommis-        (a)   When  or  not  set  aside,  3  C1iittT*s 

■ioner,  3  C.  &  r.  408.  Geo.  Prac.  120 ;  2  Or.  &  M.  384 :  3  E  a 

(ff)  1  Marsh.  70 ;  5  Taunt.  333,  S.  C  ;  sed  Cres.  6 1 2. 
vide  3  Price,  200.  (6)  Com,  Dig.  Abatement,  1. 24.  If  plead- 

(()  Ante,  698.  ed  by  one  of  several  defendants,  the  pUiittifr 

(tt)  Rac   Ab.   Pleas,  CI.;    Yelv.   181;  cannot  at  the  trial  confess  the  plea, ic  3 C 

Freem.  852 ;  Bui.  N.  P.  309.    But  see  8  &  P.  372. 

Smith's  Rep.  659,  where  such  a  plea  was        (c)  Bac  Ab.  Pleas,  CI. ;  Bui.  N.  P.  311; 

amended  upon  terms;    and  vol.  xziv.  of  1  Stark   62.    As  to coj^j, see  4 B.  &C.  117: 

Mr.  Justice  Ashhurst's  Paper  Books,  154,  6  D.  &  R.  81,  S.  C. ;  1  M.  &  P.  138. 
•ce.  (d)  Herbert  ».  Piggott,  8  Crom.  &  M. 

(x)  Bro.  Abr.  Continuance,   pi.   5,   41;  384  ;  but  see  Smith  ».  Newman,  4  B,fc  AM. 

Jenk.  160 ;  Gilb.  C.  P.  105.  419 ;  7  Taunt.  421 ;   1  Chilly's  Rep.  390. 

(y)  1  Stra.  493,  cites  Moore,  871 ;  and 


(1087)  {  See  Sharpe  v.  Witham,  ?  M'CIell.  &  Youngc,  350.  J 

(1088)  When  pleaded  at  nisi  prius,  a  copy  of  it  need  not  then  bo  served.    Jackson*. 
Clowy  13  Johns.  Kep.  157. 

t  See  American  Editor's  Preface. 
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OF  DEMURRERS  {e). 

When  the  dedarationt  plea,  or  replication,  &c.  appears  on  the  face  of  it,    or   dk- 
and  wtthoat  reference  to  tatrinsie  matter,  to  be  defective,  either  in  eubetanee     whbn 
or  fonn,  the  opposite  party  may  in  general  demur  (/)•     A  demurrer  has  befen    proper* 
defined  to  be  a  declaration  that  the  party  demurring  will  **go  no  farther,'' 
because  the  other  has  not  shown  sufficient  matter  against  him  that  he  is  bound 
to  answer  {g).     Where  the  pleading  is  defective  in  wbttance  it  is  advisable  in 
general  to  denwr,  because  the  party  succeeding  thereon  is  entitled  to  costs  ; 
but  where  Che  judgment  is  reversed  on  a  writ  of  error,  &c.  {k)  no  costs  are 
recoverable. 

It  ahonld,  however,  be  remembered  that  a  demurrer  admits  the  faeiB  pleads 
ed  (t)tand  merely  refers  the  question  of  their  legeU  sufficiency  to  the  decision 
of  tlie  Court  (1089).  If,  therefore,  there  be  reason  to  deny  liie  facts,  it  is 
better  act  to  demur,  but  to  plead  thereto,  especially  if  the  defect  in  the  op^ 
poaite  pleading  be  of  so  substantial  a  nature  that  even  after  a  verdict  on  the 
issue  the  judgment  might  be  arrested,  or  a  writ  of  error  could  be  sustained(Ar)« 
But  the  common  doctrine  that  a  demurrer  admits  the  facts  stated  in  the  plead- 
ing, demurred  to,  must  be  understood  with  this  qualification,  that  it  is  so  only 
opoa  the  aigament,  for  it  has  k>een  held  that  the  statements  in  a  special  plea 
which  baa  been  holden  bad  on  demurrer  are  nol  widenee  for  the  plaintiff  on 
die  general  issue,  aldioughthe  jury  are  to  assess  damages  as  well  as  to  try  the 
ease  on  the  general  issue  (/). 

*lThen  the  objection  is  a  defect  in  matter  ofybrm,  a  special  demurrer  is  still  [  *701  J 
pennitted ;  for,  as  observed  by  Lord  Hobart,  "  the  statute  of  Elizabeth  re* 
quiriDg  a  special  demurrer,  does  not  utterly  reject  form^  for  that  would  be  de- 
structive of  the  law  as  a  science,  but  it  only  requires  that  the  defect  in  form  be 
discovered,  and  not  used  as  a  secret  snare  to  entrap."  (m)  And  it  was  obser- 
Ted  by  Eyre,  Chief  Justice,  that  **  infinite  mischief  has  been  produced  by  the 
fiieility  of  the  Courts  in  overlooking  errors  in  form  f  it  encourages  carelessness, 
and  places  ignorance  too  much  upon  a  footing  with  knowledge  amongst  those 

(e)  As  to  demarrera  in  general,  see  Bac.  awarded,  id.  923.    It  seems,  tliat  altbougb 

Ab.  Pleas,   N. ;  Com.  Dig.    Pleader,   Gt. ;  an  objection  appear  on  the  record,  and  might 

Saand.  Rep.  Index  to  notes,  **  Demmmr  ;**  be  taken  advantage  of  by  motion  in  arresl 

Tiddy  9tb  edit.  694 ;  Stephen,  8d  ed.  Index,  of  judgment,  or  writ  of  error,  yet  if  it  be  of 

**  Demurrer,"    As  to  the  practice  respecting  such  a  nature  that  the  action  clearly  cannot 

denarreri,  see  3  Chit.  Gen.  Pr.  759  to  763 ;  be  maintained,  the  judge  at  nisi  prius  wiH 

lUg*  den.  Hil,  T.  4  W.  4,  reg.  4,  orders  nonsuit  the  plaintiff^  1  Campb.  256 ;  Cowp^ 

that  no  demurrer  nor  pleading  subseouent  to  407. 

the  declaration  shall  in  any  case  be  filed  with  ({)  That  i^  when  well  pleaded,  Com.  Dig, 

any  officer  of  the  Court,  but  shall  always  be  Pleader,  GU  6  ;  1  Saund.  337  b,  n.  3 ;  Steph. 

deuTered  between  the  parlies  ;  and  see  Jer-  Sd  ed.  175  ;   II  Price,  235  ;  ante,  S68  ;  but 

Tie's  Rules,  86,  87.  see  noU  ir^fra. 

(/)  Moore,  551.    Surplusage  not  demur'  {k)  4  Co.  Rep.  14  a.    As  to  the  expedi- 

ndble,  i  I  Bast,  65 ;  Plead.  Ass.  S92 ;  rnite,  ency  of  demumoe;  or  pleading,  in  general, 

S.  see  Steph.  3d  ed.  188.    What  defects  are 

[g)  5  Mod.  132 ;  Co.  Lit.  71  b.  cured  by  pleading  o^er,  and  by  Terdict,  &c. 

[h)  1  Stra.  617;  Tidd,  9ih  ed.  1181.    As  post. 

to  costs  where  the  judgment  is  arretted,  see  (/)  Montgomery  v.  Richardson,  5  Car.  ft 

Cowp.  407 ;  Tidd,  9th  ed.  985.    On  a  new  P.  247 ;  Firmin  o.  Crucifix,  id.  247. 

trialf  id.  9 IS;  and  where  a  yenire  de  nova  is  (m)  Hob.  232  ;  1  Saund.  337,  note  3. 

(1089)  Weems  v.  Willord,  2  Harr.  k.  Gill,  143.    Yida   Pease  r,  Phelps,  10  Conn.  R. 
62. 
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PaOPBA. 


To  what 
obJMlions 


Zn*mn  ^^^  practice  the  drawing  of  pleadioge."  (n)  Wher€|  however,  Ibere  are  mer* 
its  to  be  tried,  it  is  in  practice  more  liberal  not  to  demur  for  a  mere  mistalK  m 
form.  But  it  sometimes  becomes  material  to  demur,  although  the  objection  be 
of  a  mere  technical  description,  if  the  adverse  partjr  will  not  alter  his  pleadiag : 
as  kk  inataoces  in  which  the  defective  pleading  imposes  upon  the  oppooeat  As 
necessity  of  adducing  more  evidence  than  would  have  been  requisite,  had  th« 
pleading  been  properly  framed  ;  as  if  nt/  d^$t  be  pleaded  to  a  deckialioa  os 
a  deed,  or  de  injvria  generally  be  replied  where  the  repUcatioo  ahoaU  tia* 
verse  one  only  of  the  several  matters  alleged  in  the  plea- 
There  are  some  well»founded  objections  to  pleadiogSy  but  wbkk  eaanotbt 
the  op.  the  ground  of  demurrer ;  such  are  principally  the  non-compliance  with  som 
P^^^  rule  of  practiee  not  affecting  the  subsianee  of  pleading  (o).  Thus  iC  ooatnij 
mur.  ^  R^-  Gen*  Hil*  T.  4  W.  4,  reg*  8,  venue  be  rq>ealed  in  the  body  of  a  dee- 

iaratioD,  the  defendant  cannot  on  that  account  demur,  but  if  taken  advanlifi 
of  at  all,  should  obtain  a  summons  and  judge's  order  to  strike  out  the  objeo* 
tionable  venue  (p).  So  in  general  an  inaccuracy  in  the  form  ofcommtnemg^ 
declaration  is  not  ground  of  demurrer  (9). 

WHBV         Demurrers  are  either  general  or  epecial;  general^  when  no  particular  eauie 
oa"  iPB^  ia  alleged ;  9peeial^  when  the  particular  imperfection  is  pointed  out,  and  ianil* 
cuL.      ed  upont  m  the  ground  of  demurrer ;  the  former  will  suffice  when  ths  pM- 
ing  is  defective  in  mih$tance^  and  the  latter  is  requisite  where  the  objeetieD  ii 
only  to  the ybm  of  pleading  (r)(lO0O).    At  common  law  a  special  demnner 
was  not  necessary,  except  in  the  case  of  duplicity  («),  and  the  party  wu  it 
Hberty  on  a  general  demurrer  to  take  advantage  of  any  objection,  however  tii- 
fling  (<)•     To  remedy  this  the  27  Eliz.  c.  5,  after  reciting  <'  that  exceMfe 
charges  and  expenses,  and  great  delay  and  hindrance  of  justice,  have  giova 
ia  actions  and  suits  between  the  subjects  of  this  realm,  by  reason  that  upoa 
some  small  mistaking,  or  want  of  form  in  pleading,  judgments  are  oftea  le- 
versed  by  writs  of  error,  and  oftentimes  upon  demurrers  in  law  given  otherwiie 
than  the  matter  in  law,  and  the  very  right  of  the  cause  doth  require,  whereby 
[^02  J  the  parties  are  constrained  either  utterly  to  lose  their  right,  or  else  *after  loog 
time  and  great  trouble  and  expenses,  to  renew  again  their  suits,"  enaciedf  '*tfa«l 
from  thenceforth,  after  demurrer  joined  and  entered  in  any  action  or  soit  ia 
any  Court  of  record  within  this  realm,  the  judges  shall  proceed  and  give  jodg- 
ment  according  as  the  very  right  of  the  cause  and  matter  in  law  shall  app^ 
unto  them,  without  regarding  any  imperfection^  defect^  or  want  offormfinwi^ 
vnitt  return^  plaMf  declaration^  or  other  pleadings  process,  or  course  of  pro- 
ceeding whatsoever,  except  those  only  which  the  party  demurring  shall  ep^ 
ciaUg  and  particularly  set  down  and  express,  together  with  his  demurrer;  and 
that  no  judgment  to  be  given  shall  be  reversed  by  any  writ  of  error  for  aoj 

(«)  1  B.&  P.  69.  (9}  4  Moore  &  Scott,  417 1  Slmnobaa» 

(e)  1  Bing.  N.  C.  S5S,  354,  4 M.  &  Scott,  Buckle,   1  Harr.  &  Wol.  519 ;  Tarow  «• 

417 ;  3  Dowl.  9 ;  8  Dowl.  836.  Deoman,  4  Tyr.  SIS ;  aod  aee  S  Chit  0«. 

(p)  Farmer  «.  Cbampneya,  1  Crom.M.  It  Prac.468. 

Roe.  969 ;  8  Dowl.  680,  S.  C. ;  Fisher  v.  (r)  Bac  Ab.  Pleas,  K.  6 ;  Co.  Lit.  Tie. 

Snow,  3  Dowl.  97;  Towneend  v.  Gurney,  (t)  11  East,  665. 

Id.  99;  hot  see  3  Dowl.  9.  (0  S  Salk.  199. 

(1090)  Vide  Soyder  v.  Croy,  9  Johns.  Rep.  498. 
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Mok  inipwfectioBt  defbct^  or  waot  of  fornix  as  is  aforesaid,  except  aucb  only     ^y*v 
M  M  before  excepted."  or  sn- 

The  eWef  difficulty  that  arose  in  the  constractioo  of  this  statute*  was  the      ^'^^ 
distingaiehing  between  what  was  the  matter  of  form  and  matter  of  substance ; 
and  many  defects  which  are  noto  deemed  mere  form,  were  holden  not  to  be  aid- 
ed by  this  statute,  such  as  the  omission  of  the  words  vi  et  armt>,  contra  pacemj 
4««  (»)•     To  remedy  this  the  4  &  5  Ann.  c.  16,  directs,  **  that  where  any  de- 
murrer shall  be  joined  and  entered  in  any  action  or  suit  in  any  Court  of  rtcord 
wilbin  this  realm  the  judges  shall  proceed  and  give  judgment  according  as  the 
rery  rigfat  of  the  cause  and  matter  in  law  shall  appear  unto  them,  without  re- 
garding any  imperfeelion^  omission^  or  defect^  in  any  writ,  return,  plaint,  declara- 
Hont  and  other  pleadings  process,  or  cause  of  proceedings  whatsoever,  ex- 
eept  tkote  only  which  the  party  demurring  »hall  specially  and  particularly  $et 
dawn  and  exprea,  together  with  hi$  demurrer^  aa  cames  of  the  eatne,  notwith- 
standing that  such  imperfection,  omission,  or  defect  might  have  heretofore  been 
taken  to  be  maiter  of  evAitanee^  and  not  aided  hy  the  abovementioned  statute^ 
so  as  Bufficient  matter  appear  in  the  said  pleadings,  upon  which  the  Court 
may  give  judgment  according  to  the  very  right  of  the  cause."     And  it  is  then 
so  providedf  **  that  no  advantage  or  exception  shall  be  taken  of  or  for  an  in 
materid  traverse,  or  of  or  for  the  default  of  enteriug  pledges  upon  any  bill  or 
declaration,  or  of  or  for  the  default  of  alleging  the  bringing  into  Court  any 
bond,  bill,  indenture,  or  other  deed  whatsoever,  mentioned  in  the  declaration 
or  other  pleadings,  or  of  or  for  the  default  of  ^alleging  of  the  bringing  into  [  *708  ] 
Court  letters  testamentary,  or  letters  of  administration,  or  of  or  for  Uie  omis- 
sion of  et  tt  armt#,  et  contra  pacem^  or  either  of  them,  or  of  or  for  the  want  of 
averment  of  hoe  parahu  est  verificare^  or  hoc  paratue  e$t  verijicare  per  recor* 
dmm ;  or  of  or  for  not  alleging  prout  patetper  recordum ;  but  the  Court  shall 
give  judgment  according  to  the  very  right  of  the  cause  as  aforesaid,  without 
regarding  any  such  imperfections,  omissions,  and  defects,  or  any  other  matter 
of  Uke  nature  (ir),  except  the  same  shall  be  epedaUy  and  particularly  set 
down  and  ehown  for  cause  of  demurrer*'^    It  was  provided  by  the  seventh 
section  that  the  act  should  not  extend  to  proceedings  upon  any  penal  staMe  ; 
bat  this  was  altered  by  the  4  Geo.  2,  c.  26,  s.  4  (y).    ' 

Since  these  statutes,  the  party  on  a  general  demurrer  can  only  take  advan* 
tage  of  defects  insubitanee  (1091) ;  and  therefore,  if  the  defect  objected  to  be 
not  clearly  of  that  nature,  it  is  safest  to  demur  specially,  in  which  case  the 
party  may  not  only  take  advantage  of  those  particularly  pointed  out,  but  also 
of  any  substantial  defect,  though  not  specified  (jr)(1092)*  The  effect  produc- 
ed on  the  right  to  demur  generally  or  specially,  by  the  circumstance  of  the  de- 
fendant being  under  terms  of  pleading  issuably,  has  already  been  consider- 
ed (a)«    The  plaintiff  need  never  demur  specially  to  a  plea  in  abatement  (6). 

(tt)  Com.  Dig.  PUader,  3  M.  7 ;  Bac.  Ab.        (y)  Willes,  60  f. 
Pleas,  N.  6;  1  Saund.  61,  note  1;  Hob.        (t)  1  Saund.  337  b,  note  3 ;  Tidd,  9th«d. 

233  ;  Sav.  88.  695  ;  9  Wila.  10. 

(x)  See  obaenrations  as  to  extent  of  these        (a)  Ante,  550,  661. 
words,  9  Hen.  Bla.  969 ;  10  East,  359.  \h)  3  M.  &  SeL  485. 

(1091)    i  5  Qceenl.  Rep.  415. }     Vide  Hord>t  Exeeutort  a.  Disfanan,  9  Hen.  h,  Mun. 
600. 
(1099)  Vide  Burnet  r.  Bisoo,  4  Johns.  Rep.  935. 
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wHur         A  demunrer  is  either  to  the  ukole^  or  to  a  pari  o»fy  of  a  ieclmMtti$tu    If  in 
^^PABT?  ^  covenant  there  be  several  distinct  assignmeats  of  breachas  of  covenant,  min 
Whereon-  ^^'  ^'hich  are  sufficieiit«  ajad  the  others  not,  or  if  a  dedaraiaon  contak  sevenl 
ly  to  a      counts,  and  only  one  be  bad  ;  the  defendant  should  only  demur  to  the  defec- 
^'uie        ^^®  assignment  of  breacht  or  the  insufficient  count ;  for  if  he  were  to  demur  to 
pleading,    the  whole  declaration,  the  Court  would  give  judgmeat  against  him  (e)(1093). 
This  rule  equally  applies  to  one  count,  part  of  which  is  sufficient,  aad  the 
residue  is  not,  provided  the  matters  alleged  are  divUible  io  their  nature ;  as  if 
a  plaintiff  declare  in  tort  for  taking  his  nioney,  and  also  certain  goods,  with- 
out showing  that  the  goods  were  his  property,  the  count  will  be  good  as  to  die 
[  *704 1   money,  and  if  the  defendant  demur  generally  to  die  whole  count,  the  *plaioliff 
will  have  judgment  {d)  (1094).     So  where  the  plaintiff  declared  in  ddnfatm^ 
upon  a  judgment  in  K«  fi.  with  a  prout  paUt  per  ruardum^  and  also  aa*afi^ 
mance  of  that  judgment  in  error  in  the  Exchequer  Chamber,  witiiout  a  prosf 
po/e/,  6fc,  and  the  defendant  demurred  to  the  whole,  the  Court  held  the  deom^ 
rer  too  large,  as  the  plaintiff's  demand  was  divisible,  and  judgment  was  given 
for  the  plaintiff  (e).     So,  if  part  of  a  breach  be  good,  it  is  no  cause  of  delml^ 
rer  to  the  whole,  that  special  damage  is  laid  which  is  not  recoverable  (/);  M 
w^re  there  is  a  misjoinder  either  of  parties  or  causes  of  action  or  breadM» 
the  demurrer  roust  be  to  the  whole  {g).    And  if  a  plea,  oeoiory,  or  reptiedm, 
each  of  which,  we  have  seen,  is  in  its  nature  entire,  be  bad  in  part,  it  is  bed  for 
the  whole  {h) ;  and  in  that  case  the  demurrer  should  be  to  the  whole  pkaor 
replication  (t),  or  it  will  be  a  discontinuance  (k).    There  is  an  exception  iatiie 

(c)  Ftrguson  v.  Mitchell,  2  Crom.  M.  &  the  goods.      SembU  (notwithstanding  Mr. 

Ro».  i87 ;  and  sea  Spyer  o.  Thelwcll,  id.  Justice  Burrough's  observationsj  that  the 

692  ;    5  B.  &  Aid.  71 2,  7 1 5 ;    11  Cast,  565  ;  ooae  cannot  be  eonsidered  an  aothority  tint 

Com.  Dig.  Plead.  CI.  3,  5 ;    1  Saund.  286 ;  the  whole  of  the  dedaralioD  should  halt 

and  id,  note  9;    9  Id.  379,  380,  note  14;  been  demurred  to.     The  rule  in  the  text 

1  Wils*  284 ;    1  New  Rep.  43  ;   Bac  Ab.  would  not' apply  to  a  count  in  asnmpsU  up- 

Pleas,  B.  6 ;  Steph.  2d  ed.  450.  on  a  contract,  the  whole  of  which  is  eoosid- 

{d)  fi  Saund.  fi79,  374,  note  1  ;    5  Rep.  ercd  entire. 

34  b ;    1  SaJk.  218 ;    S  Sau»d.  171  a,  n.  1 ;  (e)  1 1  East,  565. 

1  Mod.  271  ;    Coni.  Dig.  Pleader,  C.  82;  (/)  5  B.  &  Aid.  7l2;  1  D.&R.I6I«& 

•ee  the  form,   1    Saur»d.   108,  109.     In  8  C. ;  3  T.  R.  374. 

MooM,  379,  the  plaintiff  declared  in  tres-  (g)  1  M.  &  8el.  355;  4  T.  R.  547 ;  sslCy 

pass  for  breaking  and  entering  his  close,  nnd  336  ;  2  Sauod.  210,  and  210  «. 

also  his  house,  and  seizing  and  taking  his  (k)  Jinte,  579,  598,  681 ;  1  Saund.  S8; 

goods,    ^'10  wit,  one  hundred  articles  of  and  id.n,%,  286;  337,  n.  7 ;  Hd.  124;  1 

furniture,'*  without  describing  their  nature  Salk.  312;  1  T.  R.  40 ;  3  M  374«    Ebd 

or  quality.    The  defendant,  though  under  of  one  plea  referring  to  another,  1  M.  a  P* 

terms  of  pleading  issuabty, demurred  gener*  147  ;  2  Y.  &  J.  II,  8.  C. 

ally  to  the  whole  declaration.    The  Court  (i)  See  an  exctption  ia   an  aiowiy,  1 

held  that  the  plaintiflT  could  not  sign  judg-  Saund.  286. 

ment  fw  for  want  of  a  plea  ;  for  the  decla«  (Jc)  Com.  Dig.  Pleader,  Ct.  3. 
ration  was  substantially  defective  as  regarded 

(1093)  {  Beiton  v.  Gibbon,  7  Halst.  Rep.  76.  Wolf  v.  Luyster,  1  HalPs  Rep.  145.} 
Vide  Seddon  v.  Senate,  13  East's  Rep.  76,  77.  Ward  e.  Sackrider,  3  Caines*  Re^  265. 
Roe  9,  Crulchficld,  I  Hen.  &  iMun.  361.  Whitney  ».  Crosby,  3  Caines'  Rep.  89.  Backw 
V.  Richardson,  5  Johns.  Rep.  476.  Kingsley  v.  Bill  and  another,  9  Mass.  R«p-  299i  tO^* 
Martin  and  others  v.  Williams,  13  Johns.  Rep.  264.  Monell  &  Welter  v.  Cokleo,  U 
Johns.  Rep.  402.  Adams  v.  Willoughby,  1  Johns.  Rep.  65.  So,  if  the  drfendani  pkM 
several  pleas,  all  of  which  are  demurred  to,  if  one  be  good,  judgment  moat  be  given  fortlM 
defendant.  Seyey  v.  Blacklin  and  others,  2  Mass.  Rep.  541.  Harrison  «.  M'lotosh,! 
Johns.  Rep.  385.    Cuyler  ».  Trustees  of  Rochester,  12  Wend.  R.  169. 

(1094)  So  in  a  plea  of  outstanding  judgment  by  an  executor  or  administrator,  wbert 
some  of  the  judgmenu  are  well,  and  the  others  badly  pleaded,  the  plaintiff  should  deaur 
only  to  those  which  are  insufficiently  pleaded,  and  traverse  the  residue.  Douglas  ».  Sst- 
terlce,  1 1  Johns.  Rep.  16.  {But  it  is  error  to  demur  and  reply  to  the  seme  plea.  L^ 
V.  Lewises  Administrator,  1  Rand.  Rep.  277.  } 
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of  a  plea  of  •d-ajf  which  contains  a  statement  that  distinct  debts*are  due     ^hiw 

OHLT  TO  A 

fiora  the  pkuQtifiT,  for  such  averments  are  considered  to  be  similar  to  separate      p^i^^. 
eooiits  in  a  declaration  ;  and  if  one  part  be  good«  a  general  demurrer  to  the 
whole  wiU  be  bad  (/)(1095). 

In  genera]  a  party  cannot  demur,  unless  the  objectfon  appear  on  the  Jact  of  ^-      ^^^  ^ 
tte  pTBcMng  jdeadinge  (m) :  but  in  some  *cases,  where  the  plaintiff  in  the  deed  on 
dedan^n  partially  states  a  deed  which  is  defective,  or  contains  matter  qua!-  ^e^'^^ne. 
ifytag  the  part  stated,  the  defendant  may  crave  oyer  of  the  deed,  and  set  forth  [  *706  J 
the  whole*  thereby  making  it  part  of  the  declaration,  and  then  d0mur  either  in 
respect  of  the  defect  in  the  deed,  or  the  improper  manner  in  which  the  plaintiff 
has  stated  it ;  and  this  is  the  proper  course,  when  upon  oyer  it  would  appear 
that  a  bail  bond  is  defec;tive  (n).     So,  a  deed  untruly  stated  in  a  plea,  being  set 
out  upon  oyer  by  the  plaintiff,  becomes  part  of  the  plea,  and  if  it  thereby  ap* 
pear  that  the  plea  is  false,  the  plaintiff  need  not  show  any  matter  in  his  replica- 
tion to  naiotain  his  action,  but  may  demur  (o) ;  for  it  is  a  general  rule,  that  an 
indenture  set  out  upon  oyer  becomes  part  of  the  preceding  plea  (p).     We  have 
seen  that  Reg.  Gen.  Hil.  T.  2  W.  4,  reg.  44,  orders  ^'  that  if  a  defendant* 
after  crmnng  oyer  of  a  deed,  omit  to  insert  it  at  the  head  of  his  plea,  the  plaintifi^ 
on  making  up  the  iesue  or  demurrer  hooky  may,  if  he  think  fit,  insert  it  for 
him  ;  but  the  costs  of  such  insertion  shall  be  in  the  discretion  of  the  taxing 
r."  {q) 


In  point  of  form^  no  precise  words  are  necessary  in  a  demurrer,  and  a  plea  Ponns  of 
which  is  in  substance  a  demurrer,  though  very  informal,  will  be  considered  as  ^^°^'"^'^* 
aocfa  (r) ;  and  it  is  a  general  rule  that  there  cannot  be  a  demurrer  to  a  demur- 
rer(a).  The  usual  form  of  a  general  demurrer  to  a  deelaraiion^  after  stating 
the  title  of  the  Court  and  term,  and  the  names  of  the  parties  in  the  margin,  and 
the  defence,  as  in  the  commencement  of  a  plea  (/),  alleges  that  the  declaFation 
and  the  matters  therein  contained,  as  therein  stated,  are  not  sufficient  in  law  to 
enable  the  plaintiff  to  support  his  action,  and  concludes  with  a  verification 
and  an  appropriate  prayer  of  judgment,  though  a  veriBcation  is  unnecessa- 
ry (ti) ;  or  if  the  demurrer  be  to  a  particular  count  or  breach,  it  is  qualified 
accordingly  (a).     A  general  demurrer  to  a  plea  in  abatement  ^states  that  it  [*706  ] 

(/)  8  Bla.  Rep.  910;  mie,  579.  plea  of  non  est  factum^  1  B.  &  C.  358;  8  D. 

(m)  Moore,  551.  See  the  forms  and  notes,  &  R.  662,  S.  C. ;  ante^  468. 

%  Saund.  364  to  367;  Com.  Dig.  Pleader,  (o)  1  Saund.  3 16,  317. 

3  ;  Wils.  119.  Ip)  I  Saund.  317;  ante,  467. 

(fi)  8  Saund.  60,  in  notis.    See  the  cxcep-  {q)  Jer^is's  Rules,  54,  note  (I). 

tion««  and  when  the  facts  must  be  pleaded,  (r)  5  Mod.  131;  3  Lev.  888;  8  Saund. 

mnU,  519,  580,  465;  and   1  Saund.  295  b.  129,  note  6;  Plowd.  400.    As  to  the  form  in 

But  if  the  deed  be  described  in  the  declara-  general,  see  Com.  Dig.  Pleader,  d.  3. 

lion,  and  on  the  defendant's  setting  it  out  on  («)  Bac.  Ab.  Picas,  N.  8 ;  Salk.   819 ; 

oy«r,  and  demurring,  it  appear  that  as  to  Stephen,  8d  edit.  881. 

•ome  part  of  the  deed  immaterial  to  the  ae-  (t)  As  ente,  583 ;  and  see  the  form,  jiocf, 

lion,  there  is  a  Tariance  between  the  deed  toI.  iii. 

mm  deseribed  and  as  set  out  on  oyer,  this  will  fu)  Id. ;  Co.  Lit.  71  b ;  1  Leon.  84. 

not  support  the  demurrer,  not  even  if  the  (x)  Po$t^  toI.  iii. 
variaoce  bo  such  as  would  be  available  on  a 

(1095)  And  where  breachfs  are  assigned  in  the  replication,  if  one  be  bad,  it  doea  not 
▼itiaU  the  others.  Martin  and  others  «.  Williams,  1 3  Johns.  Rep.  864.  Cuyler  v.  The 
Trustees  of  Rochester,  12  Wend.  R.  169. 
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FORMS  OF  is  not  sufficient  to  quash  the  bUI  or  writ,  and  prays  judgment  that  die  ddM* 
^wM^'  ant  may  answer  over  or  further  to  the  declaration  (y).  To  a  plM  taWr  (he 
demurrer  is,  that  the  plea  and  the  mattera,  &c.  are  not  sufficient  in  kw  to 
bar  the  plaintiff,  &c.  wherefore  for  want  of  a  sufficient  plea  he  prajs  jodg* 
ment  and  his  damages,  &e.  (according  to  the  nature  of  the  action.)  {x)  U 
the  demurrer  be  to  a  repUeaiion^  rejoinder^  ^c.  afler  stating  that  the  aasM,  and 
the  matters  therein  contained,  are  not  sufficient  in  law,  it  conckides  with  • 
prayer  of  judgment  either  against  or  for  the  plaintiff,  according  to  the 
tion  of  the  party  demurring  (a).  If  the  demurrer  be  jpccMJ,  the 
the  causes  of  demnrrer  were  usually  introduced  at  the  end  of  die  general  4s- 

murrer  in  the  following  words : —  **  And  the  said ^  according  to  Ae  fona  if 

the  statute  in  such  case  made  and  provided  (6),  states  and  shows  to  dM  Court 
here  the  following  causes  of  demurrer  to  the  said  declaration,  [ar^  *  lothaaiid 
first  count  of  the  said  declaration,'  ort  *  to  the  said  breach  of  covenud  fint 
above  assigned,'  or^  *  to  the  said  plea^  &c.']  (c)  And  it  mis  usual,  after  ita* 
ting  the  causes  of  demurrer,  to  conclude,  ^  and  also  for  diat  the  said  dadam* 
tion,  [  or,  *  first  county*  or  ^plea*  or  *  repKeationf^]  is  in  other  rei^pectB  uacertiii, 
informal,  and  insufficient ;"  but  these  latter  words  are  wholly  unavailable,  f«r 
when  it  is  necessary  to  demur  tpeciaUy  it  is  not  sufficient  to  arer  that  die  pki^ 
ing  *'  wants  form,'^  but  it  must  l>e  shown  specially  in  what  point  in  particular  (ht 
fbrm  is  defective,  and  as  it  has  been  said,  the  statutes  oblige  the  party  demiv* 
ring  to  lay  his  finger  upon  the  very  point  {d).  Therefore  a  demurrer  for  da. 
plicity,  that  it  is  double  and  wants  formy  is  not  sufficient,  and  it  should  show  m 
what  the  duplicity  consists  (e)  ;  and  after  the  passing  of  the  statute  of  EUn* 
beth  a  rule  was  made,  *'  that  upon  demurrers  the  causes  shall  be  speciaUy  a^ 
signed,  and  not  involved  with  general  unapplied  expressions  of  Mouble,'  hiegt* 
tive  pregnant,' '  uncertainty,'  *  wanting  form,'  and  the  like  ;  but  shall  shew 

r  «707 1  spocially  wherein,  in  order  that  the  other  party  may  as  the  cause  *shaU  re- 
quire, either  join  in  demurrer  or  amend,  or  discontinue  his  action."  (/)  IT 
the  plaintiff  demur  to  a  plea  in  abatement,  as  if  it  had  been  n  plea  in  bar,  it  will 
be  a  discontinuance  (/b^)  ;  and  a  demurrer  to  such  plea  should  conclude  with 
praying  judgment  that  the  writ  or  IhU  may  be  adjudged  good,  and  that  die  de* 
fendant  may  answer  further  or  over  thereto  {h). 

m 

Form  of        The  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  14,|  thus  orders :  "  The  form  of  a  da- 

domarr«r     niurrer  shall  be  as  follows, — *  The  said  defendant  by his  attorney,  [or 

scribed  by  '  io  person,  &c.,'  or  *  plaintiff,']  says,  that  the  declaration  [or  *  plea,  frcl  is 

UM^  m^"*  °^^  sufficient  in  law,'  showing  the  special  causes  of  demurrer,  if  any." 

W.  4.  ^^^  that  the  form  of  a  joinder  in  demurrer  shall  be  as  follows, — ^  The 

Form  of     said  plaintiff  [or  '  defendant']  says  that  the  declaration  [or  *  plea,  kcJ]  k 

joinder   in 

demurrer         (y)  post,  toI.  iii.  S19;  1    Saund.   1«0,  n.  I  ;    337  h,  n.  I; 

"P^,^         (i)  Co.Lii.  71  b;  jio*t,vol.iii.  Willes,  2«0;    Doc   PI.   147;    I  M. »  P. 

•cnbed  by       (a)  Post,  yo\.  iii.  103 ;  4  Bing.  428.  S.  C. 

?T?'  5«"        (6)  4  &  5  Anne,  c  16.  (/)  Rule,  Michaelmas  Term,  a.  0. 1«M» 

Hil.   T.  4       (c)  Post,  Tol.  iii.  tecu  17;  Willea,  «20;  1  Saund.  l60,iKm 

W.  4.              (<<)   Com.    Dig.    Pleader,   a.  9j    Hob.  I;  337  b,  note  I. 

S32;    per  Holt,  C.    J.,   1    Salk.  819;    1  {g)  1  Salk.  218:  ante,  497,  498. 

Saund.  10,  n.  1 ;  337,  n.  3.  (%)  2  Saund.  2lOg,  note  9 ;  &nte,  499. 
(e)  10   East,   79;    1  Will.  219;  1  Salk. 

t  See  American  Editor's  Prefisice. 
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ill  iam.^    Peikapi  Hum  we  two  of  tbo  best  initances  of  what  con-  'oRitt  or 

BMUR 
RBR. 


m»j  suflko  ID  pleftding.  dbmur. 


TIm  8^.  Gon.  HiK  T.  4  W.  4*  reg;  3,t  oonlaios  a  further  excellent  regu-  fUg.  Oea. 
klioa  reqiiiniig  ao  explicit  atatement  ia  the  maigin  of  the  demurrer  of  at  ^'  '^'  ^ 
UmU  0m  prima  fiteie  well  founded  objection.     It  orders  that  «*  lo  the  margin  a,'requirai 
4>f  <Mry  demurrer^  before  it  ia  signed  by  counsel,  itnne  mailer  of  law  intended  ^"^  ^^ 
lo  be  aigiied  shall  be  statedt  and  if  any  demurrer  shall  be  delivered  without  jeethn  to 
such  atatenent,  or  with  a  frwolous  slaUmenl^  it  may  be  set  aside  as  irregular  ^  '^^ 
by  the  Court  or  a  judge,  and  leave  may  be  given  to  sign  judgment  as  for      "^^^  * 
of  a  plea.     Provided  that  the  party  demurring  may  at  the  time  of  the 
ioaiat  upon  any  Jwrtiur  matters  of  law,  of  which  notice  shall  have 
gifvea  to  the  Court  in  the  usual  way*"  (t) 


A  party  should  not  demur  unless  he  be  certain  that  his  own  previous  plead-  When  tht 
i^g  ia  substantially  correct,  for  it  is  an  established  rule  that  upon  the  argu-  Oourt  will 
floeot  of  a  demurrer,  the  Court  will,  notwithstanding  the  defect  of  the  plead-  |^t       " 
log  demurred  to,  give  judgment  against  the  party  whose  pleading  was  first  againtt 
defective  in  nA»ianc9  (1096) ;  as  if  the  plea  which  is  demurred  to  be  bad,  the  ^^LSlve 


(0  Jervia's  Rules,  87,  note  b ;  Reg.  Gen.  on  payment  of  a  fee  of  one  ihillinr,  and 

Hn.  T.  4  W.  4,  rtg.  S,  ordere  thot  ^No  notice  tkeieof  ebaU  be  given  forthwUb  bf 

rale  ibr  joinder  in  demurrer  shall  be  re-  such  party  to  tbe  opposite  parly. 
quired,  but  the  party  demurring  may  de-        R^.  7,  **  Four  clear  days  before  the  day 

mand  a  joinder  m  demurrer,  and  the  op-  appointed  for  argument,  the  plaintiff  shall 

poaita  party  shaU  be    bound  within  four  deliver  copies  of  the  demurrer  book,  special 

days  after  such  demand  to  deliver  the  same,  case,  or  special  verdict,   to  the  lord  chief 

other^iee  judgment.  jostiee  of  the  King's  Bench  or  Comman 

Rag.  4b  **  To  a  joinder  in  demurrer  no  Pleas,  or  lord  chief  baron,  as  the  case  may 

signatare  of  a  serjeant  or  other    counsel  be,  and  the  senior  judge  of  the  Court  in 

shall  be  necessary,  nor  any  fee  allowed  in  which  the  action  ie  brought ;    and  the  da- 

rsapeet  tfaereofl  feodant  shall  deliver  copies^  to  the  other  two 

Reg.  5.   **  The  issue  or  demurrer  book  judges  of  the  Court  next  in  seniority ;  and 

shall  on  all  occasions  be  made  up  by  the  in  default  thereof  by  either  party,  the  other 

aoiUMT,  hia  attoniey  or  agent,  aa  the  ease  party    may  on  the  day  following  deliver 

may  be,  and  not  aa  heretofore  by  any  officer  such  copies  as  ought  to  have  been  so  de- 

of  the  CourL  livered  by  the  party  making  default ;  and 

Reg.  6.  ''No  motion  or  mla  for  a  reap  the  party  making  d^auliahall  not  be  heasd 

ctfliim  shall  be  required ;  but  demurrers,  as  until  he  shall  have  paid  for  such  copies,  or 

well  as  all  special  cases  and  special  Terdicts,  deposited  with  the  clerk  of  the  rales  in  the 

aball  be  set  down  for  argument,  at  the  re-  King's  Bench  and  Exchequer,  or  the  seeoa- 

queatof  either  party,  with  the  clerk  of  the  dory  in  the  Common  Pleas,  as  the  case  may 

rules  in  the  Kina's  Bench  and  Exchequer,  be,  a  sufficient  sum  to  pay  for  such  copies.^' 
and  a  seeondafy  m  the  Common  Pleas,  up* 

(laaa)   {  Mmdoek  a.  Winter's  Adm'r,  1  Harr.  k  Qiu,  471.     Allen  «.  Crofoot,  7  Cow. 
Repw  46.  {     Vide  Hordes  Executors  v,  Dishman,  S  Hen.  &  Mun.  659.    Smith  «.  Walker, 

I  Wash.  135.  Stephens  «.  Taliaferro,  1  Wash.  159.  Pateher  «.  Sprague,  9  Johna.  Rep. 
465.  Bennet  a.  Irwin,  3  Johns.  Rep.  366.  United  States  a.  Arthen,  5  Cranch,  857. 
Snilli  a.  Wilson,  8  East's  R.  449.  Barruso  v.  Madan,  9  Johns.  Rep.  149.  Oelston  «.  Burr, 

I I  Johns.  Rep.  483.  Spencer  v.  Southwick,  Id.  583,  587.  {  Hallett «.  Holmes,  18  Johns. 
Itep.  90.  Wyman  a.  Mitohell,  1  Cowen's  Rep.  316.  See,  however,  Keay  a.  Gk>odwiny 
16  Mass.  Rep.  3.  (  If  the  declaration  contain  two  eonnts,  one  good  and  one  bod,  and 
the  defendant  plead  a  plea  which  goes  to  the  whole  cause  of  action,  to  which  the  plain* 
liiT  demurs,  the  latter  is,  notwithstanding  his  having  committed  the  first  fault  io  plead- 
ing, entitled  to  judgment  on  the  count  which  is  good.  Ward  «.  Sackrider,  3  Caines'  Rep. 
963.  Tubba  a.  Caswell  et  ol.,  8  Wend.  R  189.  Spring  v.  The  Bank  of  Mount  Plea- 
aaniy  16  Pet.,  8.  C.  957,  where  it  was  held,  that  although  the  pleading  demurred  to  may 
ba  dafcetiva,  the  court  will  give  jodgaMnt  against  the  party  whoae  pleading  was  first  de« 
Ibetiva  in  matter  of  subetance. 

t  See  Aaierleaa  Editor's  Preface. 
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defendant  may  avail  himself  of  a  substantial  defect  in  the  deciaratien  (^iMTJi 


coumT     unless  such  defect  has  been  aided  by  pleading  over  (I) ;  and  if  the  fiist  Ml 
witL  eiTi  would  constitute  error  the  Court  will  decide  upon  it  though  it  be  not  noticed 
^^^       in  margin  of  demurrer  book  (m) ;  for  on  demurrer  the  Conrt  wiH  considsr  As 
to  We  record,  aod  give  judgment  for  the  partj  who  thereon  appears  to  be  en^ 
titled  to  it  (n)(1098).     But  the  rule  that  the  Court  will  view  the  whoU  reeeid 
on  demurrer  does  not  enable  either  party  to  call  in  aid  other  parts  of  iA»  plead* 
ings  in  the  cause,  which  are  expressly  withdrawn  from  the  consfderaticfi  of 
the  Court  upon  demurrer,  and  have  become  the  subject  of  an  isSue  in  ftet) 
between  the  parties.     If,  therefore,  the  Court  consider  the  pleading  of  apoitf 
is  defective,  they  will  give   judgment  against  him,  although  it  appear  fifma, 
and  is  admitted  upon  olher  parts  of  the  pleadings  on  the  record,  not  demuned 
to,  that  his  opponent  has  become  a  bankrupt,  and  that  his  assignees  have  tlM 
right,  &c. :  for  the  Court  can,  in  giving  judgment  upon  demurrer,  look  only 
to  that  part  of  the  record  upon  which  the  demurrer  arises,  and  not  to  other 
collateral  parts  of  the  record  not  connected  with  it  (o).     And  although  on  tbe 
whole  record  the  right  may  appear  to  be  With  the  plaintiff,  the  Court  wiH  not 
adjudge  in  favor  of  such  right,  unless  the  plaintiff  have  himself  put  his  aetioD 
upon  that  ground.     Thus,  where  on  a  covenant  to  perform  an  award,  and  not 
[  *706  ]    to  prevent  the  arbitrators  from  making  *an  award,  the  plaintiff  declared  ia 
covenant,  and  assigned  as  a  breach  that  the  defendant  would  not  pay  the  enn 
awarded,  and  the  defendant  pleaded  that  before  the  award  made,  he  revoked 
by  deed  the  authority  of  the  arbitrators,  to  which  the  plaintiff  demurred ;  the 
Court  held  the  plea  good,  as  being  a  sufficient  answer  to  the  breach  aUegd 
and  therefore  gave  judgment  for  the  defendant;  although  they  also  were  of 
opinion  that  the  matter  stated  in  the  plea  would  have  entitled  the  plaintiff  to 
maintain  his  action,  if  he  had  alleged  by  way  of  breach  that  the  defendant 
prevented  the  arbitrators  from  making  their  award  (p).     And  the  rule  that  tlie 
Court  will  decide  upon  demurrer  against  the  party  who  has  committed  the 
first  fault  in  pleading,  does  not  apply  where  the  objection  to  the  preceding 
pleading  is  merely  a  defect  in  form^  and  such  as  would  be  aided,  on  a  geneM 
demurrer,  by  the  statute  of  Elizabeth  or  Anne,  or  at  common  law  (f  )•    Bj 
pleading  over,  many  defects  in  form  are  aided  (r) ;  and  we  have  seen,  that 
upon  a  demurrer  to  a  plea  in  o6a<emen/,  no  objection  can  be  taken  to  the  fonn 
of  the  declaration  (<}• 


in       If  the  plaintiff  or  the  defendant  join  in  demurreTf  the  joinder  concisely  coo- 
dennner,    (j^adicts  the  demurrer,  by  stating  that  the  declaration,  (or  the  plea,  &c)  **aiid 
the  matters  therein  contained,  in  manner  and  form  as  stated,  are  sufficieot  in 

(jt)  I   Saund.   119,  note  7;    S85,  n.  5;  (p)  Marsh  v.  Bulteel,  5  B.  &  Aid.  M7. 

Hob.  56;    Wiilw,   476;  8  Wils.   160;    4  (q)  8  Veiit.S89;  Slepfaen,  Sd  edit.  177. 

East,  508.  (r)  Post,  710;  I  Ld.  Raym.  369, 370;  S 

(0  Darling  v.  Ournejr,  2  Cr.  &  M.  886 ;  Wils.  897 ;  Willes,  476  ;  5  Buir.  8588 ;  CfS. 

9  Dowl.  101 ;  post,  710.  Eliz.  885 ;  Com.  Dig.  Pleader,  E.  S7. 

(m)  8  Dowl.  104,  t05.  (»)  Lutw.  1598,  1667,  1604;  Salk.Slt; 

(n)  See  n.  {k)  mpra;  Suph.  2d  ed.  176.  Staph.  8d.  edit.  176. 

(o)  6B.&C.  216. 

(1097)  The  rule  is  the  same  whether  the  demurrer  be  general  or  speciai   Cooks*' 
Graham's  Administrators,  3  Cranch,  235. 

(1098)  Inglehart  a.  The  State,  ItCj  8  QUI  &  Johns.  Rep.  836. 
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kw  to  bar  the  aclioo,"  if  tbe  demurrer  be  to  a  declaration,  or  ^to  <|uaali  die   lemem 
bitt"  or  **  writ*'*  if  in  abatement^  or  ^  to  preclude  the  plaintiff  from  maintaining  h^hube. 
bvi  action*"  if  to  a  plea  in  bar ;  and  usually  offers  to  verify  the  declaration,  or 
plea,  and  concludes  with  a  prayer  of  judgment*  though  the  latter  seems  unne- 
cessary (<).    A  joinder  in  demurrer  to  a  replication  to  a  plea  in  abatement, 
ahould  not  conclude  with  praying  judgment  for  debt  and  damages,  for  to  con- 
clude in  chief  in  such  case  would  be  a  discontinuance,  and  the  plaintiff  should 
pniy  judgment  that  the  defendant  may  answer  over  (u) ;  but  if  the  defendant 
has  demurred  to  a  declaration,  and  concluded  his  demurrer  as  in  abatement, 
the  plaintiff  may  *join  in  bar,  and  shall  have  judgment  accordingly  (ar)«     The  [  *7M  ] 
points  relating  to  amendmenls  have  already  been  partially  considered,  and  ave 
so  fully  treated  of  in  the  books  of  practice  (y)  that  any  further  observations 
upon  them  in  this  treatise  are  unnecessaiy. 

The  3  &  4  W.  4*,  c.  42,  sect  34,  enacts,  that  where  judgment  shall  be  giv-  CotU  oa 
em  either  for  or  against  a  plaintiff  or  demandant,  or  for  or  against  a  defendant  ^^""^'^ 
or  tenant,  upon  any  demurrer  joined  in  any  action  whatever,  the  party  in  whose  4  w.  4,  c. 
flavor  such  judgment  shall  be  given  shall  abo  have  judgment  to  recover  his  ^^  *^^ 


S4* 

coats  in  that  behalf  (i;).    But  in  a  new  case  it  is  sometimes  the  practice  to 
direct  that  the  costs  shall  abide  the  event  of  the  action  (a). 

(f)  Co.  LiL  71  b ;  9  Wils.  74.    See  forms,    tbe  trial  of  Tariances  in  setting  oat  written 
jMsC,  to),  tii.  iustruments,  ante,  348. 

(u)  %  Saund.  810  g.  (s)  See  tbe  use  Mid  operation  of  this  en- 


(x)  3  Lev.  83.  actment,  Jarris's  Rules,  807,  note  {jk\ 

Tidd,  eth  ed.  696.    Amendment  at       (a)  8  Dowl.  681 :  I  Crom.  M.  &  Ros. 

368. 
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CHAPTER  X. 

Defecls  in  pleadings  when  and  hoto  aided. 

DiricTt       There  are  several  diflbrent  methods  by  which  defects  in  pleading  are  aided 
wacN     ^^  cured,  without  any  actual  amendment^  tiz.  1st,  By  pleading  wer;  2dl]r, 
By  iniendmeni  or  presvmplion  after  verdict ;  and  3d1y,  By  the  SfaHcfet  of 
Jeofails  (a). 


Itt  By  A  defect  in  pleading  is  aided^  if  the  adverse  party  plead  over  to,  or  answer 

o  tf  /ft?  ^  defective  pleading  in  such  a  manner  that  an  omission  or  informaTity  ttiereio 
is  eiprenly  or  impliedly  supplied,  or  rendered  formal  or  inteHigible  (c}(1099). 
The  following  are  a  few  instances  of  an  exprea  aider.  In  an  action  of  debt  oa 
a  bond,  where  the  declaration  specified  no  place  at  which  the  bond  was  made, 
k  was  held  that  a  plea  of  duress  **  apnd  BJ*  supplied  the  omission  b  fte  dec- 
laration ;  as  such  a  plea  contained  a  distinct  admission  that  the  bond  wta 
made  at  the  place  where  the  alleged  duress  was  (d).  In  an  action  for  dander, 
where  the  declaration  averred  that  the  plaintiff  wasybrttoom,  without  showiog 
hew,  it  was  determined  that  this  defect  was  aided  by  a  plea  of  justiiicttioo, 
which  alleged  that  the  plaintiff,  who  was  stated  in  the  declaratioa  to  be  a  con- 
stable, had  taken  a  JaUe  oath  at  the  tetnone  (e).  And  again  in  an  action  of 
trespass  for  taking  a  hook,  where  the  plaintiff  omitted  to  state  that  it  wu  hit 
hook,  or  that  it  was  in  his  possession ;  and  the  defendant,  in  his  plea,  justified 
the  taking  the  hook  o^  of  the  plainliff*i  hand^  the  Court  held,  on  motion  in 
arrest  of  judgment,  that  the  omission  in  the  declaration  was  supplied  bj  the 
plea  (/). 
[*711  ]  *Hany  instances  are  to  be  found  in  the  older  reports  and  writers,  of  cer- 
tain defects  being  aided  by  an  implied  admission  in  the  subsequent  pleading 
of  the  adverse  party.  Thus,  where  in  an  action  by  an  administrator  dwrmUt 
minore  ce/oie,  it  was  not  averred  that  the  executor  was  within  the  age  of  se?- 

(«)  It  is  unnecessary  to  refer  to  the  law  (5)  See  recent  instanees,  Darling «.  Our- 

vtmmaUtment  as  it  ia  fully  notioed  in  the  ney.SCr.  k  Maea.  SM, S30 ;  SDowLIS^i 

books  of  practice.    See  Tidd,  9th  ediL  In-  8.  C. ;  Peacock  «.  Day,  3  Dowl.  991. 

dax  "Amendment  !^   and    1    Peteradoiflfs  (e)  Com.  Dig.  Pleader,  C.  85,  E.  37;  Co. 

Abridgment,  ^  Anunimeni.'*     See,  as   to  Lit  303  b ;  1  B.  ti  C.  SS ;  S  M  19S  j  Sl«pk 

amendment  ol  the  trid  in  case  of  varumeu  9d  edit.  1 78. 

in  setting  ont  written  instruments,  anle,  348 ;  (J)  Dyer,  15  a;  Com.  Dig.  Pleader,  C 

and  amendmenU  during  a  trial,  see  3  &  4  85  ;  9  Ld.  Raym.  1039 ;  3  T.  R.  387 ;  nO, 

W.  4,  o»  49,  aec  93,  94,    As  to  the  distinc-  310.    Omission  of  venue  in  transitory  M* 

Uon  between  the  doctrine  of  amendment  and  tion  cured  by  judgment  by  default,  &e.  •st'i 

the  doctrina  of  defects  being  aided  or  cured  310. 

by  the  above  means,  without  amendment,  (e)  Cro.  Car.  988  ;  Com.  Dig.  vl.  ^i?* 

aee  poet,  711.  719, 795 ;  Chit.  CoU.  StaU  14,  (/)  Sid.  184  ;  Bac  Ab.  Trespass,  603; 

nota(a).    Tidd,  9th  edit.  998.  aee  another  instance,  post,  719. 

(1099)  A  writ  of  inqoirjT  of  damages  may  be  tested  and  made  retamabie  after  ^^^^''^ 
end  week  in  term ;  Ibr  it  is  not  a  process  within  the  meaning  of  the  statate.  Cook  t. 
TuUle,  9  Wend.  R«  989. 
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eDlees  y6«fa«  it  wm  beld  thftt  by  pleading  to  the  marita  of  the  aelioD,  the  de*    Mmv« 
feet  wttB  eided»  eioce  the  defeadaet  thereby  admitted  that  the  plaiotiff  bad     Timia, 

ai|thority  to  sue  (g)^    There  are  many  cases  in  which  it  has  been  held  that      

wlMfre  a  partienlar  fact  has  been  informally  alleged*  and  the  opposito  party,  m  pil^ji^ii^ 
piemiimg  over^  admits  the  particular  fact,  either  by  pleading  to  some  otfier  over. 
BsaHer  alleged  in  the  defectiye  pleading  {k) ;  or  by  pleading  in  confession  and 
avoidance  of  the  matter  so  informally  alleged  (t) ;  the  defect  will  be  aided  by 
the  admission  resoltiog  and  to  be  collected  from  such  subsequent  pleading. 
If  in  debt  on  bond  to  make  an  estate  to  .iS.,  the  defendant  plead  that  he  enp 
feofied  another  to  the  use  of  A.,  (without  showing  that  A.  was  a  party,  or  had 
the  deed),  yet  if  the  plaintiff  reply  that  *'  the  defendant  dtd  not  enftoff^^^  this 
aids  the  plea  {]k)*  So,  if  the  defendant  plead  an  award,  without  sufficient  cer* 
laanty,  and  the  plaintiff's  replication  import  that  the  award  was  made,  the  un- 
certainty of  the  plea  in  stating  that  the  award  was  made  is  aided  (i). 

It  is,  however,  unnecessary  to  make  any  further  mention  of  those  cases 
which  have  been  decided  with  reference  to  the  aider  of  mere  formal  defects 
iy  pleading  over;  for  we  have  already  seen,  that,  at  the  present  day,  by  virtue 
of  the  statutes  relative  to  demurrer,  in  all  cases  where  any  pleading  is  defec* 
tive,  and  the  adverse  party  demurs  generaUyf  he  will  be  entirely  precluded 
from  availing  himself  afterwards  of  any  formal  defects  in  such  previous  plead* 
ing,  by  the  mere  effect  of  his  having  omitted  to  point  otU  $uch  dtfecle  upon  a 
^fecial  demiurrer  («i)«  And  we  shall  see  hereafter,  in  treating  of  the  effect  of 
the  statutes  of  jeofails,  that  according  to  the  construction  now  put  upon  these 
eoaetmentSi  after  verdict  or  judgment  by  default,  informal  defects  are  entirely 
aided  (n)« 

*With  regard  to  a  defect  tit  eubetance^  it  seems  that  it  cannot  be  impliedly  [  «713 1 
cored  by  the  mere  effect  of  pleading  over  thereto  (o)«  Therefore,  if  the  d^ 
fendant  plead  accord,  and  do  not  show  satisfaction  (j»),  and  the  replication 
merely  deny  the  agreemenlt  this  traverse  cannot  cure  the  fault  in  the  plea, 
namely,  the  omission  to  show  a  ealief action  to  the  plaintiff  in  regard  to  the 
oause  of  action  (q).  If,  however,  the  adverse  pleading  expre^thf  admii  the 
iCact  which  ought  to  have  been  stated  in  the  defective  pleading,  and  which  ts 
substantially  incorrect  in  omitting  it,  the  error  becomes,  it  seems,  immaterial ; 
as  in  the  instance  before  put  of  a  declaration  in  trespass  for  taking  goods, 
omitting  to  show  any  title  to  or  possession  of  the  goods,  and  the  plea  admit- 
ting the  defendant's  possession  (r).  And  we  have  seen  that  if  a  declaratiim 
ioeorrectly  set  forth  a  deed,  the  variance  is  aided  if  the  defendant  set  out  the 
deed  on  oyer,  and  plead  non  e$t  factum  (t). 

The  second  mode  by  which  defects  in  pleading  may  be,  in  some  cases, 

aided,  is  by  intendment  after  verdict.     The  doctrine  upon  this  subject  is  found-  ^^i!f,U. 

ment  aiUr 
Cg)  Com.  Dig.  Pleader,  C.  85 ;   Lutw.        (m)  See  antt^  710,  et.  $eq,  verdict. 

ess.  (n)  Pwt,  71 S,  783  to  725. 

(A)  Cro.  Jac  3S9,  370;  S  Seund.  3S4,        (o)  8  Rep.  180  b;  Oro.  Elis.  416;  7  Rep. 

388  ;  3  Lev.  393 ;  Com.  Dig.  Pleader,  87,  S5  a ;  Cro.  Jac.  87  ;  Com.  Dig.  Pleader,  C. 

£.  37.  85  ;  E.  37  ;  %  Wilt.  150. 
(0  Cra  Jac.  185,068,  688;  Com.  Dig.        (p)  8ee  snte,  513. 

Pleader,  E.  37 ;  Cro.  Car.  809.  iq)  Com.  Dig.  Pleader,  E.  37, 


leader,  E.  37 ;  Cro.  Car.  809.  Iq)  Com.  Dig. 

(k)  Cro.  Elis.  885 ;  |m>«I,  719.  Ir)  .tfale,  710. 

(0  Com.  Dig.  Pleader,  E.  37.  («)  JInte,  467, 


JIntt,  467,  468. 
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prnmertT  ed  OD  the  eawimom  hw^  and  is  iodependeiit  of  any  ftattttoiy  eiMCtmeal8(l)« 
AI9BO.    *^^  general  priociple  upon  which  it  depends,  appears  to  be  that  where  then 

ia  anj  defect,  imperfection  or  omiaaton,  in  any  pleading,  whether  in  9iA$lme$ 

tntendir^    or /orm,  which  would  have  been  a  fatal  objection  upon  denmrrer ;  yel«  if  die 

ment  mt^  iaaoe  joined  be  such  ae  neceeaarily  required,  on  the  trial,  proof  of  the  feds  eo 

Terdiit.       defectively  or  imperfectly  staled  or  omitted,  and  without  which  it  is  not  te  be 

presumed  that  either  the  judge  would  direct  the  jury  to  give,  or  the  juty  wouM 

have  given,  the  verdict,  such  defect,  imperfection,  or  omission,  is  etn^ed  by  tk 

,    eerdf«f(«)(1100). 

The  expression  cured  by  verdict  signifies  that  the  Court  will,  after  a  verdicti 
presume  or  intend  that  the  particular  thing  which  appears  to  be  defectively  or 
ia(^>erfectly  stated  or  omitted  in  the  pleadings,  was  duly  proved  at  the  trial 
And  such  ialendment  must  arise,  not  merely  from  the  verdict,  but  from  tbe 
£  *713  J  united  effect  of  the  verdict  and  the  issue  *upoD  which  such  verdict  was  gifea* 
On  the  one  hand  the  particular  thing  which  is  presumed  to  have  been  proved 
must  always  be  such  as  can  be  iiAplied  from  the  aUegaiions  an  the  rtcwd,  hy 
fair  and  r^aionable  intendment  (x).  And,  on  the  other  hand,  a  verdict  for  tbe 
party  ia  whose  favor  such  intendment  is  made,  is  indispensably  necessary,  for 
it  is  in  consequence  of  such  verdict,  and  in  order  to  support  it,  that  the  Cooit 
is  induced  to  put  a  liberal  construction  upon  the  allegations  on  tbe  reconl. 
Thus,  if  to  a  declaration  on  a  bill  of  exchange  the  plea  improperly  etate 
that  there  was  no  consideration,  without  stating  the  circamstances  with  par- 
ticularity, yet  if  the  plaintiff  reply,  after  verdict  the  defect  in  the  plea  will  be 
aided  (y)»  So,  the  decision  in  HumphreyM  «•  Prol^  in  House  of  Lords,  tam- 
ed on  the  ground  that  the  verdict  aided  the  defect  («)• 

It  is  obvious  that  the  doctrine  now  under  consideration  does  not  apjJj 
to  the  case  of  a  judgment  ^  default.  Such  a  judgment  affinds  no  grouod  ibr 
falsing  any  intendment  in  favor  of  the  plaintiff;  it  admits  such  facts  only  as 
are  actually  alleged  (a),  and  there  is  no  necessity  for  the  plaintiff  proving  as^ 
thing  further.  Where  an  intendment  is  made  in  favor  of  a  party,  it  is  always 
a  presomption  relative  to  matter  of  fact,  viz.  that  such  a  particular  ciroom- 
atance  was  duly  proved  at  the  trial ;  but  it  is  impossible  to  raise  a  presumptioa 
of  this  description,  when  no  trial  has  taken  place.  In  the  case,  therelbre,  of 
a  judgment  by  default,  the  Court  cannot,  upon  a  motion  in  arrest  of  judgflieot, 
or  writ  of  error,  intend  any  thing  in  favor  of  the  plaintiff:  the  only  questioa 
they  will  have  to  consider  is,  whether  the  alleg^  defect  is  or  is  not  cored  by 
the  eflect  of  any  express  legislative  enactment*  And  as  it  appears  from  As 
more  modern  cases  that  the  different  statutes  of  jeofails,  (die  operatioo  of 
which  was  extended  to  judgments  by  default  by  the  statute  for  the  amendoieot 
of  the  law)  (6),  cure  such  defects  only  as  are  now  considered  matters  offom, 

(I)  Sen  I  Saund.  8S8»  n.  1.  Tidd,  8tb  ed.  919,  and  eases  there  citad ;  t» 

(u)  Id.  and  aee  the  authorities  there  cited  ;  po$t^  7S3,  784. 

Dou^I.  679  ;  and  aee  per  Ld.  Ellenborugh,  1  (y)  Eoaton  9,  Pratcbett,  4  Tjrr.  47S. 

M.  k.  Set.  S37;  Staph.  8d  ed.   179,   J80.  (x)  9  Dow.  &  Clark,  Rep.  288. 

Tidd,  9th  edit.  919.  (a)  I  Saund.  988,  n.  1. 

(a)  8ee  ptr  Lord  EHenborou^h,   1  M.  &  (6)  4  &  5  Ann.  c.  16;  petl,  793,  784 
Sel.  837  ;  per  Bailer,  J.  1  T.  R.   145,  146  ; 

(1100)   }  See  Vandereinith  v.  Washmein'a  AdxnV,  1  Harr.  k  Gill,  43. 


WHEN   AND   MOW  AIDED.  713 

it  TollowB  that  any  objection  to  the  declaration,  made  after  judgment  by  default,   DBFeera 

WHSN 
AIBBD. 


will  be  considered  precisely  in  the  same   manner  as  if  it  had   arisen  upon      ^^^^^ 


general  demurrer  ;  and  that  if  the  defect  be  matter  of  form  it  will  be  aided,      

but  if  matter  of  substance  it  will  be  fatal  (c).  -^^^^^  ^^ 

It  is  therefore  oAen  very  material  to  attend  to  the  distinction  between  the  ment  after 
doctrine  of  intendment,  and  th«  effect  of  the  statutes  of  jeofails,  in  aiding  de-  ^®^^^^' 
fects  in  pleading.     The  statutes  of  jeofails  operate  not  by  way  of  intendment, 
*but  by  positive  enactment  {d) ;  and  as  they  do  not  extend  to  cure  defects  [  *714  ] 
which  are  clearly  matters  of  substance,  there  are  necessarily  many  defects  of 
diifl  nature  which  may  be  aided  by  a  verdict,  but  which  are  not  reached  by 
those  statutes,  and  are  consequently  still  fatal  afler  a  judgment  by  default  (e). 

Having  thus  explained  the  general  nature  of  the  doctrine  of  intendmenty  and 
shown  that  it  is  confined  to  those  cases  only  in  which  a  verdict  has  been  giv- 
en in  favor  of  the  party  for  whom  the  intendment  is  required  to  be  made,  we 
shall  now  proceed  to  notice  some  of  the  cases  which  have  arisen  upon  the 
subject,  in  order  to  show  under  what  particular  circumstances  the  Court  will 
cr  will  not  make  an  intendment  in  support  of  the  verdict,  and  what  is  the  na- 
ture of  the  intendment  they  will  make.  Before  we  notice  these  cases,  it  may, 
however,  be  proper  to  remark  4hat  it  is  unnecessary  at  the  present  day  to  have 
Mcourse  to  the  doctrine  of  intendment  with  respect  to  defects  which  are  not 
matters  of  substance  ;  for  we  have  already  observed,  and  shall  hereafter  see 
more  particularly,  that  defects  which  are  mere  matters  of  form  are  aided  after 
verdict  by  the  effect  of  the  statutes  of  jeofails,  without  there  being  any  ne- 
cessity to  have  recourse  to  the  doctrine  of  intendment  (/). 

The  authorities  in  the  books  are  very  numerous  on  the  subject  of  defects 
being  aidvd  after  verdict,  but  those  we  shall  select  to  illustrate  the  doctrine 
will  be  chiefly  from  the  modern  reports.  It  is  quite  unnecessary  to  detail  a 
great  number  of  the  older  cases  on  the  subject,  the  great  majority  of  them 
having  arisen  upon  matters  which  would  now  be  considered  mere  form. 
And  it  would  be  a  task  of  some  difficulty  to  reconcile  all  the  decisions  upoa 
the  subject,  partly  because  the  Courts  have  in  later  times  become  much  more 
liberal  than  they  were  formerly  in  discriminating  between  form  and  substance, 
and  partly  because  the  distinction  we  have  bc^fore  adverted  to,  between  the 
doctrine  of  intendment  at  common  Iqw  and  the  statutes  of  jeofails,  is  very 
often  but  little  attended  to  in  many  of  the  older  reports  and  treatises  {g). 

In  an  action  of  aaattrnpsit  the  declaration  stated  that  the  defendant  had  sold  InstancM 
to  the  plaintiff  a  quantity  of  furze  then  *growing  upon  certain  land,  to  be  ^*'' 
taken  away  by  the  plaintiff  before  a  certain  day ;  and  that  in  consideration    ^  -' 

thereof  the  defendant  promised  that  he  would  permit  the  plaintiff  peaceably  to 
enjoy  and  take  away  the  furze  without  disturbance  ;  and  then  alleged  that  the 
defendant  did  not  permit  him  to  enjoy  it,  but  disturbed  him  from  taking  a  quan- 
tity away.     After  a  verdict  for  the  plaintiff,  it  was  objected  upon  a  writ  of  er^ 

(c)  9  Burr.  899;   10  East,  359,  363  j  13  (/)   Supra ;  post,  725, 

Id,  407;   Stephen    on    Pleading,   18!,  2d  ig)  See  the  obscrvatione  of  Mr.  Serjeant 

edit ;  I  Saund.  228,  n.  b ;  ante,  291.  Williams,  1  Saund.  22ai^b,  e,  n.  1. 

id)  See  I  Saund.  5lh  ed.  88  a,  note  (ft).  (A)  See  a  further  instance  in  %  Dow.  k 

it)  Id,  228,  n.  1  ;   I  Stra.  78  j  2  Burr.  899.  Clarke,  295,  296,  and  cases  there  quotAd. 
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DBFKGTs    for  thai  DO  time  was  shown  when  the  disturbance  took  place,  and  that  unless 

WHKN 
AIDED. 


it  were  shown  to  be  before  the  stipulated  day  there  could  be  no  good  groond 


of  action  ;  but  the  Court  held  that  after  the  verdict  it  would  be  intended  widi- 

intend-    ^  ^"   ^®  given  time ;  for  otherwise  there  could  have  been  no  proof  of  aoy 
ment  afUr  cause  to  have  damages  (t)-     This  case  very  clearly  illustrates  the  principles 
Instances.   ^^  ^^^  above  laid  down  :  the  plaintiiT  had  ngt  exprenly  made  the  allegatioD 
which  was  contended  to  be  necessary,  but  had  merely  averred  that  6ie  defeii- 
dant  had  committed  a  breach  of  his  promise  by  the  alleged  distoibance :  the 
particular  part  of  the  averment  in  the  declaration  which  related  to  the  distoib- 
ance was  ambiguous,  since  it  might  mean  either  a  disturbance  before  or  a  dis- 
turbance after  the  particular  day  by  which  the  furze  was  to  be  taken  away ; 
but  from  the  whole  declaration  it  was  evident  that  nothing  but  proof  of  a  dis- 
turbance before  the  .particular  day  would  amount  to  a  breach  of  the  contnct 
set  out,  so  as  to  entitle  the  plaintiff  to  recover ;  and  as  in  point  of  fact  he  had 
recovered,  the  Court  were  in  reason  and  justice  bound  to  presume  that  such 
proof  had  been  given.     So  also  in  an  action  of  assumpsit  brought  by  an  of* 
going  tenant  against  bis  landlord  to  recover  compensation*  according  to  the 
custom  of  the  country,  for  tilling,  fallowing,  and  manuring  arable  land,  where 
the  plaintiff,  after  setting  out  the  custom,  averred  that  he  had  tilled,  fidlowed, 
and  manured,  and  had  sown  with  wheat  and  seeds  certain  lands  forming  part 
of  his  farm,  but  without  expressly  averring  that  such  lands  were  aro&ie,  itvas 
held,  on  motion  in  arrest  of  judgment,  afler  a  verdict  for  the  plaintiff,  that  as 
the  declaration  showed  that  the  plaintif  could  not  be  entitled  to  recover  with* 
out  proving  that  the  lands  were  arable,  it  must  be  intended  that  he  had  givea 
[  *716]   such  evidence  at  the  trial  ^  and  that  therefore  the  ^defect  or  ambiguity,  if  aoji 
in  the  declaration  was  helped  by  the  verdict  {k).     The  following  cases  will 
also  further  elucidate  this  doctrine : — In  an  action  of  assumpsit  against  the 
executors  of  the  maker  of  a  promissory  note,  the  plaintiff  after  setting  est 
the  note,  alleged  that  the  testator  at  the  time  of  his  death  was  indebted  to  the 
payee  for  the  amount  of  the  principal  sum  secured  by  the  note  and  interest 
thereon  ;    and  then  averred  that  after  the  payee's  death*  it  was  found  upon 
inquest,  by  the  oaths  of  honest  and  lawful  men,  (but  without  showing  how 
many),  that  the  payee  was  felo  de  «e,  whereby  the  note  and  the  money  doe 
thereon  became  forfeited  to  the  crown,  and  the  plaintiff  then  set  out  a  grant 
to  him  under  the  king's  sign  manual.     After  a  verdict  for  the  plaintiff,  it  ivis 
objected  in  arrest  of  judgment,  1st,  that  a  promissory  note  was  only  assigna- 
ble by  indorsement,  and  that  though  the  crown  could  assign  a  debt,  yet  it  wss 
not  alleged  that  this  was  the  case  of  a  debt*  nor  did  the  plaintiff  sue  as  the 
assignee  of  a  debt,  but  only  of  a  promissory  note ;  and,  2dly,  that  it  was  not 
averred  in  the  declaration  that  the  inquisition  had  been  taken  by  twelve  men, 
which  it  was  contended  was  necessary.     But  the  Court  held  that  the  aiegt- 
tion  that  the  maker,  at  the  time  of  his  death,  was  indebted  to  the  payee  in 
the  principal  sum  secured  by  the  note  and  interest  thereon,  was  a  sufficieoi 
averment  that  the  note  was  a  security  for  a  debt ;  and  also,  that  supposing  it 
to  be  necessary  that  the  coroner's  inquest  should  be  taken  by  twelve  men 

(t)  Cro.  Jae.  497.    It  was  also  held  in    lateral  to  the  promise, 
this  case  that  it  was  not  material  to  allege        (Xc)  1  B.  &  B.  2S4 ;    3  Moore,  R«  W 
the  time  of  the  disturbance,  for  it  was  col-    S.  C. 
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to  Test  chattels  in  the  crowii«  it  must  be  intended  after  verdict  that  the  inqui-  mfscts 

•  WHEN 

sition  in  question  had  been  so  found  (/).    And  where  in  assumpsit  the  plaintiff    ^10^0. 
stated  in  his  declaration  that  he  had»  at  the  request  of  certain  persons  therein      — ^ — 
mentioned!  sold  and  delivered  to  them  goods  of  a  certain  value,  whereof  the  intei^'-    ^ 
defendant  had  notice*  and  that  in  consideration  thereof,  and  also  in  considera*  ment  afler 
tton  that  the  plaintiff,  at  the  defendant's  request,  would  forbear  and  give  day  i^at^neei. 
of  payment  of  the  said  sum  of  money  (but  without  saying  to  whom),  the  de- 
fendant promised  to  pay  the  same  at  a  particular  time,  and  then  averred  that 
the  plaintiff  did  forbear  and  give  day  of  payment  of  Ihe  said  money  ;  after 
a  verdict  for  the  plaintiflT,  the  Court  held  that  by  necessary  intendment  the 
vendees  of  the  goods  must  have  been  the  persons  tu  whom  the  plaintiff  for- 
bore ;  and  that,  though  not  specifically  alleged,  it  appeared  to  be  so  *with  a  [  *717 1 
sufficient  degree  of  certainty,  but  that  at  all  events  the  defect,  if  any,  was 
cured  by  the  verdict  (m).     We  have  formerly  seen,  in  treating  of  the  mode  in 
which  contracts  should  be  stated,  and  the  degree  of  certainty  required  in 
pleading  (s),  that  in  general  uncertainty  is  only  matter  of  form,  and  that  it  will 
consequently  be  aided  either  on  general  demurrer,  or  after  verdict  or  judgment 
by  default,  by  the  statutes  of  jeofails.    In  a  case  in  which  the  declaration  in 
assumpsit  stated  that  the  plaintiff  bad  sold  to  the  defendant  a  certain  hone^ 
at  and  for  a  certain  quantity  of  certain  otV,  to  be  delivered  within  a  certain 
timSf  which  had  elapsed  before  the  commencement  of  the  suit,  it  was  contend- 
ed that  the  judgment  ought  to  be  arrested,  since  the  plaintiff  had  professed  to 
declare  on  a  special  contract,  but  had  not  specified  in  any  manner  what  the 
ierms  of  the  contract  were  ;  but  it  was  answered  on  the  other  side,  that  though 
the  objection  might  hold  on  demurrer,  yet  after  a  verdict  it  must  be  intended 
that  the  jury  bad  ascertained  those  circumstances ;  and  after  some  hesitation  the 
Court  finally  decided  that  after  verdict  the  declaration  was  sufficient  (0).     In 
another  case  of  an  action  in  assumpsit,  the  declaration  stated  that  the  plaintiff 
had  retained  the  defendant  (who  was  not  an  attorney)  to  lay  out  ^700  in  the 
purchase  of  an  annuity,  and  that  defendant  promised  tq  lay  it  out  securely, 
that  the  plaintiff  delivered  the  money  to  the  defendant  accordingly,  but  that  the 
defendant  laid  it  out  on  a  bad  and  insufficient  security.    After  verdict  it  was 
objected  on  a  writ  of  error,  that  no  consideration  appeared  in  the  declaration ; 
that  it  was  not  averred  that  the  promise  was  in  consideration  of  the  retainer, 
MiM  that  the  retainer  was  for  reward ;  but  the  Court  held  that  it  was  absolutely 
necessary  under  the  declaration  that  the  plaintiff  should  have  proved  at  the 
trial  that  he  had  actually  delivered  the  money  to  the  defendant,  and  that  the 
latter  had  engaged  to  lay  it  out ;  that  the  delivery  of  the  money  for  this  pur- 
pose was  a  sufficient  consideration  to  support  the  promise,  and  that  although 
it  was  not  expressly  alleged  in  the  declaration  that  the  delivery  of  the  money 
was  in  fact  the  consideration  or  the  promise,  the  Court  would  intend  after 
YOidict  that  such  was  the  consideration  (  p). 

•In  all  these  cases  the  form  of  action  was  astumpeit.    We  shall  proceed  to  l    '  *^  J 
give  a  few  more  instances  of  intendments  made  after  verdict  in  different  forms 
of  action ;  but  whatever  may  be  the  form  of  action,  or  the  particular  pleading 

in  4  B  k  G.  138.  (0)  9  B.  &  p.  S65. 

(m)  1  New  Rep.  172,  (j»)  2  Bing.  464;  I  MM^lel.  k  Younge, 

(n)  Anti,  271,  290.  «06,  S.  C. 
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DKrtcTB    which  is  alleged  to  be  defective,  the  principles  which  govern  the  decision  of  th<( 
AincD.     Court  must  of  course  be  always  the  same.     In  an  action  of  debl^  in  which  the 
""^      plaintiff  sought  to  recover  penalties  for  money  lost  in  gaming,  he  alleged  in 
iniend-       ^^  declaration  that  he  sued  as  well  for  himself  as  for  the  poor  of  the  parish 
ment  after  of  St.  Paul,  Coveut  Garden,  but  did  not  afterwards  show  that  the  money  bad 
Instaneas.  ^^"  '^^*  '"  *^®*  parish,  but  merely  "  at  Westminster  aforesaid."    After  a 
verdict  finding  that  the  defendant  did  owe  part  of  the  money  to  the  plaintiff 
and  the  poor  of  the  said  parish,  it  was  held,  on  a  writ  of  error,  that  it  must 
have  been  proved  on  the  trial  that  the  money  was  lost  in  the  particular  parish, 
or  the  jury  could   not  have  found  their  verdict,  and  that  consequently  the  de- 
fect was  cured  ;  for  wheresoever  it  may  be  presumed  that  any  thing  must  of 
necessity  have  been  given  in  evidence,  the  want  of  mentioning  it  on  record 
will  not  vitiate  it  after  a  verdict  (q)-     So  in  an  action  of  debt  upon  a  bond  giv- 
en by  a  bailiff  to  a  sheriff  for  the   due  discharge  of  his  office  in  returaing 
warrants,  &c.  the  defendant  in  his  plea  craved  oyer  of  the  condition,  which 
recited  that  the  bailiff  had  been  appointed  for  a  particular  hundred  only,  aod 
pleaded  performance ;  the  plaintiff  assigned  as  a  breach,  that  a  particular  war* 
rant  had  been  directed  to  him  which  had  not  been  duly  returned.     It  was  oh* 
jected  in  arrest  of  judgment  after  a  verdict  for  the  plaintiff,  that  he  bad  not 
shown  that  the  warrant  was  to  be  executed  in  the  particular  hundred,  and  that 
consequently  it  did  not  appear  that  it  was  a  warrant  which  (he  bailiff  was  bouad 
to  return,  but  the  Court  held  that  this  objection  could  not  prevail  after  verdict ; 
for,  independently  of  the  necessity  of  intending  that  the  warrant  was  proved 
to  be  such  a  one  as  the  bailiff  must  return,  the  defendant  had  in  fact  admitted 
that  it  was  by  traversing  the  breaah  assigned,  and  that  it  would  in  fact  be 
raising  an  intendment  against  the  verdict,  and  against  the  defendant's  owa 
admission  to  hold  that  the  objection  should  prevail  (r).     Again,  in  an  action 
[  *719  1  ^?^^  ^^®  ^^'^  ^'^^  refusing  to  comply  with  a  subpana  duces  Ucum^  by  ^producing 
the  required  document,  in  consequence  whereof  the  plaintiff  had  been  non* 
suited,  where  the  plaintiff  did  not  in  express  terms  allege  that  the  defendant 
had  the  particular  instrument  in  his  possession,  but  only  that  he  could  and 
might  have  produced  it,  and  that  he  had  no  lawful  and  reasonable  excuse  or 
impediment  to  the  contrary,  it  was  held  after  verdict,  upon  motion  in  arrest  of 
judgment,  that  the  plain  import  of  these  words  was,  that  the  defendant  had  the 
instrument  in  his  possession,  and  consequently  that  it  was  to  be  intended  that 
this^ad  been  proved  at  the  trial ;  and  not  that  the  judge  had  suffered  the  aUe- 
gations  to  be  proved  in  a  strained  and  unnatural  sense,  as  hy  showing  that  die 
defendant  might  have  acquired  the  means  of  producing  the  instrument  by  ap- 
plying to  others  who  might  have  it  in  their  custody  (s). 

Many  other  cases  might  be  cited  in  support  of  the  proposition,  that  in  all 
cases  where  the  general  allegations  in  the  declaration  or  other  pleading,  are 
such  as  to  require  proof  of  any  particular  fact  which  is  not  expressly  stated, 
in  order  to  entitle  the  plaintiff  to  a  verdict,  it  will  be  intended,  after  a  verdict 
for  him,  that  such  fact  was  duly  proved,  and  the  defect  in  the  particular  plead* 

iq)  4  Burr.  2018,  2020;  and  see  Sir  T.  See  as  to  this  objection  upon  demurrer,  Al- 
Raynu  487;  Hob.  78  ;  Carth.  304.  leyn,  10. 

(r)  3  Burr.    1725;  see   ante,  710,  711.        («)  9  East,  473. 
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ing  will  be  aided  (/).     Thus,  a  plea  of  prescriptioa  for  common  in  a  que  estait   i>»f«cm 
is  good  af\er  verdict,  though  it  be  not  alleged  expressly  that  the  owners  of  the     aioid, 
estate  have   used  it  immemorially  ;  for  unless  a  prescriptive  right  had  been      — ~ 
proved,  the  party  pleading  it  could  not  have  recovered  a  verdict  (u).     So,  intend- 
where  the  grant  of  a  reversion,  a  rent-charge,  advowson,  or  other  incorporeal  ment  after 
hereditament,  which  lies  in  grant,  and  cdn  only  be  conveyed  by  deed,  is  not 
alleged  in  pleading  to  have  been  by  deed,  yet  if  the  grant  be  put  in  issue  and 
found  by  a  jury,  the  imperfection  in  pleading  is  cured  by  the  verdict  at  common 
law  (x).     And  we  have  seen  that  an  imperfect  averment  of  the  performance 
by  the  plaintiff  of  a  condition  preeedenty  or  matter  to  be  performed  by  him  (y)« 
or  that  he  gave  a  proper  notice  to  the  defendant  («),  or  requested  •the  defend-  [  *720  ] 
ant  to  perform  his  promise  (a),  will  sometimes  be  cured  by  verdict ;  and  that 
after  verdict,  an  averment  in  a  declaration  for  a  libel,  that  the  defendant  **  print'- 
ed,  and  caused  to  be  printed  the  libel  in  a  neiospaper^'^*  not  expressly  show- 
ing a  publication,  may  be  sufficient  (6). 

It  will  be  observed  that  in  all  the  cases  we  have  given  upon  this  subject, 
although  the  particular  matter  was  not  stated  in  express  terms^  the  declaration 
or  other  pleading  in  each  case,  contained  terms  sufficiently  general  to  compre- 
hend it  in  fair  and  reasonable  intendment  (c).  The  allegations  on  the  record, 
taken  by  themselves,  might  have  been  ambiguons,  and  have  been  capable  of 
bearing  two  difierent  constructions,  but  when  they  were  coupled  with  the  ver- 
dict, it  became  clear  that  they  might  and  ought  to  be  interpreted  in  that  sense 
alone,  which  was  absolutely  necessary  in  order  to  nccouiit  for  and  to  support 
the  verdict.  Some  cases,  however,  have  arisen  which  it  is  not  very  easy  to 
bring  within  the  operation  of  the  rule  as  thus  restricted,  but  in  which  the 
Courts,  in  their  anxiety  to  support  verdicts,  have  held  particular  defects  to  be 
aided.  Thus,  in  an  action  on  the  case  for  a  malicious  prosecution,  it  is  ne- 
cessary to  allege  in  the  declaration  that  the  prosecution  is  at  an  end  (d ) ;  or 
that  the  commission  or  fiat  has  been  superseded  (e) ;  but  it  has  been  held  that 
the  want  of  this  averment  is  cured  by  verdict  (/).  It  is  said,  that  it  will  be 
then  presumed  that  proof  of  the  fact  of  the  determination  of  the  prosecution 
has  been  given  at  the  trial :  but  although  such  a  fact  may  be  a  reasonable  in- 
ference from  the  verdict  alone,  yet  it  appears  difficult  to  say  how  it  is  com- 
prehended, even  by  fair  and  reasonable  intendment,  in  the  allegations  in  the 
declaration,  for  there  is  nothing  on  the  record  which  in  any  manner  appears 
to  imply  that  the  prosecution  has  been  determined*     So  the  omission  to  aU 

(f)  See  7  T.  R.  518,  522 ;  Cro.  Jac.  44  ;  (e)  See  per  Lord  Ellenborovgh,  I  M.  k. 

S  Wile.  5  :  Rep.  temp.  Hard.   116;   1  Mod.  Sel.  236  ;  per  Buller,  J.  1  T.  R.  145. 

292;  1   Ventr.    109;  1   Sid.   365;  2   Lord  {H)  10  Mod.  209  ;    Dougl.  2l5;  2  T.  R. 

Rayin.  1060  ;  3  Wih.  275  ;  7  B.  &  C.  555.  225  ;  ante,  151  ;   I  Mood.  9l  H.  399. 

(li)  3  T.  R.  147.  (e)  Whiiworih   c.  Hall,  2    B.    &  Add. 

(x)  Hutu  54 ;    I    Saund*  '228,  note    1 ;  695 ;    -when  not  proved,  I   Mood.  &   Rob. 

Slepli.  2d  ed.  1 79,  ISO.  398. 

(«}  .flfile,  359  ;  see  ante,  353  ;  and  poet,  (/)   1  Saund.  228  a  ;   1  Sid.  15 ;  2  Selw. 

722.  N.  P.  6th  edit.  1055,   n.  7;   1  B.  &  B.  224; 

(s)  ^nte,  361.    But  the  omission  of  an  9  East,  473  ;  5  B.  &  Aid.  634;  in  which  it 

aTerment  of  notice  of  non-payment,   in  an  was  held,  that  a  count  for  maliciously  ia< 

action  against  the  drawer  of  a  bill,  is  fatal  dieting   the  plaintiflf  for  perjury,  without 

after  yerdict,  id. ;  posl,  722.  setting  out  the  indictment,  is  good  after  ver- 

(4)  Jhite,  364.  diet ;    but  this,  it  should  seem,  is  by  the 

(6)  •Anic,  435.    Statement  that  damages  statutes  of  jeofails, 
accrued afUr  action  when  cured,  snfe,  428  e. 
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NrtcTi   l^e  a  notice  or.  demand  of  rent  in  an  action  against  the  sheriff  for  net  payine 

WHAM  ■     •       O 

AIOK9.     ^  jeai^s  rent  pursuant  to  8  Anne^  c«   14,  is  aided  by  verdict  ^).    Again,  id 

— ^      another  case  of  an  action  to  recover  an  amereianient    in  an  inferior  Court, 

intind*  ^    where  the  declaration  oniiUed  a  necessary  allegation,  viz.  that  the  defendaDt 

meiu  after  was  a  resiant,  it  appears  to  have  been  considered  that  the  fact  of  residence 


verdicL 

InsUinees. 

[*721] 


must  be  intended  to  *haye  been  proved  at  the  trial,  as  otherwise  the  jury 
could  not  have  found  that  there  had  been  any  debt  due  (h).  But  the  doetrioe 
which  this  case  would  appear  to  establish,  that  matters  extrinsic  of  the  record 
are  to  be  intended  afler  a  verdict,  by  inference  drawn  from  the  verdict  aHonti 
has  been  denied  by  Mr.  Justice  BuUer  in  a  subsequent  case  (t) ;  and  appeaia 
to  be  in  some  degree  inconsistent  with  many  other  decisions.  However  one 
of  the  most  recent  cases  establishes  that,  although  the  declaration  do  not 
contain  the  requisite  averment,  still  the  defendant  must,  if  the  plaintiff  do  sol 
prove  the  essential  fact  the  same  as  if  it  had  been  averred,  insist  on  the  plain- 
tiff being  nonsuited,  or  have  a  verdict  against  him,  for  otherwise  the  verdict 
for  the  plaintiff  will  aid  as  well  the  defects  in  the  declaration  as  in  the  evi- 
dence {k). 


It  is  at  all  events  clear  that  the  Courts  wjU  never,  in  order  to  support  a  ver- 
dict, make  an  intendment  which  is  taconetfteii^  with  the  allegations  on  the  re- 
cord. Thus,  in  an  action  of  assumpsit,  the  declaration  stated  that  a  certain 
person  had  become  bankrupt,  and  that  at  Jiis  last  examination  under  the  com- 
mission, in  consideration  that  his  assignees  and  the  commissionerB,  at  the  re*" 
quest  of  the  defendant,  would  forbear  to  examine  the  bankropt  touching  ce^ 
tain  monies  which  the  bankrupt  had  received,  and  for  which  he  had  not  ae^ 
counted,  the  defeiidant  undertook  to  pay  the  assignees  all  sums  received  by 
the  bankrupt,  and  not  accounted  for  by  him.  After  a  verdict  for  the  plaintiff 
it  was  held  oo  a  writ  of  error,  that  this  contract  was  void,  as  being  against 
the  policy  of  the  bankrupt  laws,  and  calculated  to  deprive  the  creditors  of  tike 
advantages  they  might  derive  from  an  examination  of  the  bankrupt  Aad  al- 
though it  was  contended  that  after  verdict  the  Court  would  intend  that  the 
sum  which  the  verdict  found  to  be  due  to  the  plaintiff  had  been  ascertaioed  to 
be  the  full  amount  of  all  monies  received  and  not  accounted  for  by  the  bank- 
rupt«  and  so  no  injury  could  arise  to  the  creditors ;  it  was  held  that  no  such 
intendment  could  be  made,  since  it  was  exptessly  averred  in  the  declaratioo 
Aat  the  amount  had  not  been  ascertained  at  the  time  the  contract  was  made, 
and  it  appeared,  that  by  entering  into  the  contract,  the  assignees  had  de- 
prived themselves  of  the  opportunity  of  ascertaining  the  amount  And  the 
Court  appears  to  have  considered  that  it  would  be  equally  improper  to  ioteod 
after  verdict,  that  the  contract  had  been  entered  into  with  the  consent  of  the 
creditors,  since  there  was  nothing  in  the  allegations  on  the  record  to  wairtot 
such  an  intendment  (/)•  So,  if  a  declaration  expressly  show  that  a  condilioa 
precedent  was  not  performed  by  the  plaintiff,  and  state  matter  which  is  no  ex- 
[  *722]  ^"^^  ^^^  ^^  non-performance,  *the  declaration  will  be  bad  after  verdict  (m}* 
And  in  another  case,  it  was  laid  down  by  the  Court  that  nothing  could  be  in- 


(g)  lStra.913;  7  Price,  666. 
^4)  Rep.  temp.  Hardw.  116. 
(t)  1  T.  R.  141,  145,  146. 


(k)  Whitworlh  ».  HaU,  2  B.  &  Adol  W5. 

(0  ST.R.  17,t5,86. 

(«)  6  T.  R.  710 ;  enU,  353,  359. 
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tended  after  yerdict  but  what  was  expresaly  stated  in  the  record,  or  neceaaa-  saracT* 
rilj  implied  from  those  faets  which  were  stated  (n).  At'aa* 

The  main  rule  on  the  subject  of  intendment  is,  that  a  verdict  will  aid  a  d^  intend-^ 
fectwe  siaiemeni  of  title,  but  will  never  assist  a  statement  of  a  drfecHve  hf/e,  ment  afUr 
or  cause  of  action  (o).  Instances  in  illustmtion  of  the  former  part  of  this  rule  T^j^t^^*^ 
have  already  been  given ;  and  we  have  also  seen  that  there  can  be  no  pre* 
Bumption  to  support  the  verdict,  if  presumption  be  negatived  by,  and  be  imc<m» 
9utmU  and  at  variance  with,  a  material  statement  in  the  record  (p).  We  may 
here  add  some  cases  in  explanation  of  the  rule  that  if  the  plaintiff  MMfi  amiU 
to  state  his  title  or  cause  of  action,  it  need  not  be  proved  at  the  trial,  and 
therefore  there  is  no  room  for  presumption  to  maintain  the  verdict  {q)*  If, 
therefore,  in  an  action  upon  a  bill  of  exchange,  the  pkinttff  omit  to  aver  pre- 
sentment to,  and  a  refusal  by  the  drawee  (r) ;  or  that  the  defendant  had  no- 
tice of  non-payment  («) ;  when  such  averments  are  necessary,  the  declaration 
will  be  bad  even  after  verdict.  So,  in  case  for  a  libel  or  slander,  if  the  matter 
%B  charged  be  not  in  itself  a  libel,  and  the  declaration  do  not  contain  any  in- 
troductory matter,  or  other  averment  rendering  it  so,  and  coimectiog  th^  plain- 
tiff with  the  libellous  imputation,  and  giving  it  an  actionable  meaning,  as  ap* 
plied  to  the  plaintiff,  the  declaration  will  not  be  aided  by  verdict,  although  thera 
be  an  itmtytndo  that  the  defendant  meant  to  charge  that  the  plaintiff  was  guiky 
of  a  specified  ofience  (t).  And  a  verdict  will  not  cure  a  statement  in  a  dec- 
^laration  that  the  defendant  published  a  libel,  '^  in  MtAstonce  as  follows ;"  or 
spoke  slanderous  words,  '*  to  the  tenor  following ;"  although  the  matter  be  set 
oat  in  hze  verba  («).  So,  where  the  plaintiff  brought  an  action  of  trespass 
OD  the  case,  as  being  entitled  to  the  reversion  of  a  certain  yard  and  wall,  to 
which  the  declaration  stated  a  certain  injury  to  have  been  committed,  hot 
omitted  to  allege  that  the  reversion  was,  in  fact,  ^prejudiced,  or  to  show  any  r  *723l 
grievance  which,  in  its  nature,  would  necessarily  prejudice  the  reversion ;  the 
Court  arrested  the  judgment,  after  a  verdict  had  been  given  in  favor  of  the 
plaintiff,  and  held  the  fault  to  be  one  which  the  verdict  could  not  cure  («)• 
And  where  a  declaration  in  debt,  for  not  setting  out  tithes,  on  the  statute  2  & 
3  £dw.  6,  c.  13,  8.  1,  omitted  to  state  that  the  tithes  had  been  yielded  and 
paid,  and  of  right  ought  to  have  been  paid,  within  forty  years  next  before  the 
passing  of  the  act ;  the  Court  held  that  it  was  defective,  even  after  verdict, 
and  the  judgment  was  arrested  (y). 

Where  several  causes  of  action  have  been  stated  in  one  count,  one  of  which  coontin 
is  sustainable,  but  the  others  not,  if  there  be  a  verdict  for  the  plaintiff  with  part  dcfec- 
general  damages  upon  the  whole  count,  such  verdict  will  be  sustained  by  the  ^  y^^  ^^3 

intendment  and  presumption  that  the  judge  duly  directed  the  jury  not  to  find  diet. 

■ 

(n)  1  T.  R.14I  ;  M6  Tidd,  9lh  ed.  919.  («)  Jhttt^  S6S. 

(o)  Salk.  365  ;  Lord  Raym.  1225,  3.  C.  ;  (0  Antt^  437. 

I  Saund.  S28,  n.  1 ;  4  T.  R.  470 ;  4  B.  &  (tc)  Jlnlt,  434. 

C.  555.  <x)  1  M.  &  Sel.  834. 

ip)  Jinte,  41 1  to  422.  (y)  4  B.  &  Aid.  655 ;  and  see  1  Taunt. 

(9)  Tidd,  9lb  ed.  919.  128  ;  4  B.  &  C  345  ;  6  D.  &  R.  438.  S.  C; 

(r)  Dougl.  679;  7B.  &  C.  468  :  1  M.  It  4  B.  k  C.  5.55;  7  D.  &  R.  56,  S.  C;  6B. 

R.  394,  403,  S.  C.  &  C.  154,  164 ;  10  Moore,  446. 
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DirscTa   damages  opon  the  defective  allegations  (r).     But  if  a  declaration  contaia  sev- 
AiDso.     ®ral  counts,  any  of  which  is  wholly  defective,  and  general  damages  upon  the 

whole  declaration  be   given,  the  judgment  would  be  arrested  or  reversed  oa 

error  (a). 

fecta'  aided  '^^l/-  Mistakes  and  omissions  in  the  declanUion^  and  other  subsequent 
by  ih«  pkadings,  are  oftentimes  cured  by  the  statutes  of  jeofails,  which  declare  (6), 
JwfUiLT  *^*  "judgment,  after  verdict  (c),  shall  not  be  stayed  or  reversed  by  reason  of 
any  mispleadings  lack  of  color,  insufficient  pleading  or  jeofail^  or  other  defaoit 
or  negligence  of  the  parties,  their  counsellors  or  attornies  (d);  want  of  firm 
in  any  count,  declaration,  plaint,  bill,  suit,  or  demand  (e)  ;  lack  of  averment 
of  any  Jife,  so  as  the  person  be  proved  to  be  alive  (/)  1  want  of  any  proftrl 
or  the  omission  of  vi  et  armiV,  or  contra  pacem^  mistaking  the  christian  name 
or  surname  of  either  party  {g) ,  sums,  day,  month,  or  year,  in  any  bill,  dec- 
laration, or  pleading,  being  right  in  any  writ,  plaint,  roll,  or  record  preceding, 
or  in  the  same  roll  or  record  wherein  the  same  is  committed,  to  which  the 
plaintiff"  (or  more  properly  the  defendant)  "  might  have  demurred,  and  shown 
the  same  for  cause ;  want  of  the  averment  of  hoc  paratus  est  verifieare^  or 
hoc  paratus  est  verificare  per  recordum^  or  for  not  alleging  prout  patet  per  f^ 
eordum^  or  the  want  of  a  right  venue,  so  as  the  cause  were  tried  by  a  jury  of 
the  proper  county  where  the  action  is  laid(&) ;  or  any  other  matters  oJUkt 
[  *724  ]  natnre^  not  being  against  '^the  right  of  the  matter  of  the  suit^  nor  whereby  ihi 
issue  or  trial  is  altered*  (i). 

The  statutes  of  jeofails  are  extended  by  the  statute  for  the  amendment  of 
the  law  {k)  to  judgments  entered  upon  confession^  nihil  dicit^  or  non  sum  inpft' 
mattts  (/),  in  any  Court  of  record  ;  and  it  is  thereby  enacted,  that  ^  no  such 
judgment  shall  be  reversed  ;  nor  any  judgment  upon  any  writ  of  inquiry  of 
damages  executed  thereon  be  stayed  or  reversed,  for  or  by  reason  of  any  im- 
perfection, omission,  defect,  matter,  or  thing  whatsoever,  which  would  have 
been  aided  and  cured  by  any  of  the  said  statutes  of  jeofails^  in  case  a  verdict 

(r)  8  Tyr.  648.  see  I  Lord  Raym.  330 ;  Carth.  448,  S.  C. ; 

(c)  Id. ;  ante,  447,  448,  Where  sec  the     Willes,  431 ;  9  East,  680 ;  1   Sauod.  948, 
course  of  proceeding.  (3);  2  id.  5|  (3),  5th  edit.    But  where  ia 

(b)    See  Tidd,  9ih  edit.  923  ;    Chitty's  ejectment  for  lands  in  Cardiganshire  the  fe- 

ColK  of  8taL  "  wf  mendmetils  and  Jeofails,"  nire  was  awarded  out  of  Shropshire,  vpoa 

.    (c)  Distinction  between   the  common  law  the  suggestion  of  its  being  the  next  English 

effect  of  a  verdict,  and  its  operation  under  county,   the    Court,   after  verdict  for  the 

the  statutes      I    Saund.  S27,  n.  1.;  ante,  plaintiflT,    arrested    the  Judgment   on  Um 

713.    An  tn/brma/ Mfue  is  cured  by  this  Stat-  ground  of  a  mistrial,  I^refordshire  being 

utc,  but  a  verdict  will  not  cure  an  iminaterl-  the  next  adjoining  English  county  to  South 

al  issue,  ante,  69S.    Immaterial  traverse,  an-  Wales;  although  it  appeared  that  Shropshire 

/e,  656.  was  in  fact  nearer  to  the  lands  in  qoesliofli 

(d)  32  Hen.  8,  c.  30.  and  the  cause  might  have  been  more  con- 

(e)  18  Eliz.  c  14.  veniently  tried  there  than  in  Herefordshire; 
(/)  21  Jdc   I,  c.  13.              '  2  M.  &  Sel.  270. 

(i)  3  Wils.  40.  (t)  16  &  17  Car.  2,  c  8.    These  latter 

(Ji)  The  Statute  16  &  17  Car.  2,  c.  8,  words  should  be  construed  literallv ;  see  ob- 

which  cures  the  want  of  a  right  venue,  so  servations  of  Lord   EUlenborougb,  4  &  5 

as  the  cause  be  tried  by  a  jury  of  the  proper  Anne,  c  l6,  s.  2,  in  10  East,  363,  364. 

county  where  the  action  is  laid,  seems  to  (k)  4  &  5  Ann.  c  16,  s.  2. 

extend,  not  only  to  cases  where  there  is  a  (l)  But  this  statute  does  not  seem  to  apply 

wrong  venue  in  a  right  county,  but  also  to  to  judgments  on  ntU  tiel  recerd;  Tidd,  9(h 

those  where  the  cause  has  been  improperly  edit.  927,  note  (d). 
ttied  in  a  wrong  county,  7  T.  R.  583 ;  and 
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of  twelve  men  had  been  given  in  the  said  action  or  suit,  so  as  there  be  an    DBricTs 

WBIN 
AIDSD. 


original  writ  or  bill,  and  warrants  of  attorney  duly  filed  according  to  law."  (m) 


A  motion  in  arrest  of  judgment,  af\er  judgment  by  default  is  to  be  considered      — — 
exactly  the  same  as  if  the  question  had  arisen  on  a  general  demurrer  (n) :  and  'the^stau 
on  demurrer,  we  may  remember,  that  by  the  statute  4  &  d  Ann.  c.    16,  the     uics  of 
Court  are  required  to  give  judgment  according  to  the  very  right  of  the  cause,    •'•°****^ 
without  regarding  any  such  imperfections,  omissions,  and  defects,  as  are  par- 
ticularly mentioned  in  the  act,  or  any  other  matter  of  Hko  nature,   except  tl  e 
same  shall  be  specially  set  down  and  ^shown  for  cause  of  demurrer,  notwith-   L    '^^^  J 
standing  the  same  might  have  heretofore  been  taken  to  be  matter  of  substance, 
and  not  aided  by  the  statute  of  Queen  Elizabeth,  so  as  sufficient  matter  ap- 
pear in  the  pleadings  upon  which  the  Court  may  give  judgment,  according 
to  the  very  right  of  the  cause  (o).     As  there  cannot  however  be  the  same  ion 
tendment  in  support  of  a  judgment  by  default  as  afler  a  verdict,  it  has  been 
bolden  that  the  statutes  of  jeofails  do  not  protect  judgments  by  default  against 
objections  that  are  cured  by  a  verdict  at  common  law^  but  such  only  as  are 
rennedied  afler  a  verdict  by  the  Statutes  (p). 

It  has  been  determined  that  the  statute  32  Hen.  8,  c.  30,  extends  to  penai 
actions  (9).  And  by  the  statute  4  Geo.  2,  c.  26,  which  provides  that  all  legal 
prooeedings  shall  be  in  the  English  language,  *'  all  statutes  for  the  reformation 
and  amending  of  the  delays  arising  from  Viuy  jeofails,  shall  and  may  extend  ta 
all  and  every  form  and  forms,  and  to  all  proceedings  in  Courts  of  justice  (ex- 
«  cept  in  criminal  cases),  when  the  forms  and  proceedings  are  in  English;  and 
all  errors  and  mistakes  are  amendable  and  remedied  thereby,  in  like  manner 
as  if  the  proceedings  had  been  in  Latin,^^  And  though  by  the  16  &  17  Car^ 
2,  c.  8,  the  several  omissions,  variances,  and  defects  therein  mentioned  are 
required  to  be  amended  by  the  judges  of  the  Court  where  the  judgment  ia 
given,  or  the  record  removed  by  writ  of  error,  yet  an  actual  amendment  14 
never  made  on  this  statute  ;  but  the  Court  will  allow  the  benefit  of  the  act  tO 
be  attained  by  overlooking  the  exception  (r). 

(m)  By  a  subsequent  act,  9  Ann.  c.  SO,  8.  (0)  ^nU,  701  (o  703;  and  see  10  East, 

7,  this  and  all  the  statutes  of  joofails  are  359. 

extended  to  wriu  of  mandamutt  and  infer-  (p)  8  Str.  933  ;  and  see  I  Saand.  828,  (1)  ; 

mations  in  nature  of  a  quo  warranto.    But  13  £ast,407  ;  Tidd,  9th  edit.  987  ;  ante,  714^ 

pleadings  on  writs  of  ex/ en<   are  not  con-  (9)  3  Lev.  375;  1  Str.  136;  8  Id.  1287; 

sidered   as  proceedings  for  the  recovery  of  Doug.  116;  an(e,  703. 

the  king's  debt  within  the  meaning  of  the  (r)  8  Str.   1011;    Cas.  Temp.  Hardw. 

statute  4  &6  Ann.  c.   16,8.  24;  5  Price,  314,  315  ;  Tidd,  9th  edit.  928;  Chitty'aCol, 

621.  Stat.  vol.  i.  14,  o.  (a). 

(n)  2  Burr.  899. 
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THE  PRINCIPAL  STATUTES  AND  RULES 

AFFECTING 

PLEADING  IN  GENERAL. 


[See  the  Statutes  of  Amendments  and  Jeofails  collected,  Chitty  CoL  Stat. 

tit.  Amendments  and  Jeofails.] 

4  Anne*  Cap.  XVI. 
•A?h  Act  for  the  belter  Amendment  of  the  Lawy  and  the  better  Advancement  of 
Justice.  [1705.) 

For  the  amendment  of  the  law  in  seyeral  particulars*  and  for  the  easier*  By  o  Adb«, 
speedier,  and  better  advancement  of  justice*  be  it  enacted  bj  the  Queen's  ^uuStaiuMii 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  !5i*'^  ^ 
spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembledy  d«miu  mS' 
and  by  the  authority  of  the  same,  that  from  and  after  the  first  day  of  Trinity  i?*SSS?"f 
term  which  shall  be  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  q«u>  war- 
six,  where  any  demurrer  shall  be  joined,  and  entered  in  any  action  or  suit  in  ^^^' 
any  court  of  record  within  this  realm,  the  judges  shall  proceed  and  give  judg-  Judgvi  Aau 
ment  according  as  the  very  right  of  the  cause  and  matter  in  law  shall  appear  mention  da- 
unto  them,  without  regarding  any  imperfection,  omission*  or  defect  in  any  writ,  ^^l^i  ^ 
return,  plaint,  declaration,  or  other  pleading,  process,  or  course  of  proceeding  gwding  any 
whatsoever,  except  those  only  which  the  party  demurring  shall  specially  and  wru^  decia- 
particularly  set  down   and  express,  together  with  his  demurrer,  as  causes  of  "^^'JJLj 
the  same,  notwithstanding  that  such  imperfection,  omission,  or  defect  might  Sgrunien' 
have  heretofore  been  taken  to  be  matter  of  substance,  and  not  aided  by  the  ^^^^l^a^ 
statute  made  in  the  twenty-seventh  year  of  Queen  Elizabeth,  intituled,  **Aa  murrer 
Act  for  the  Furtherance  of  Justice  in  case  of  Demurrer  and  Pleadings,''  so  ^^H'  ^* 
as  sufficient  matter  appear  in  the  said  pleadings,  upon  which  the  Court  may  ^  ^^^  ^^^ 
give  judgment  according  to  the  very  right  of  Sie  cause  ;  and  therefore  from  ff* 
and  after  the  said  first  day  of  Trinity  Term,  no  advantage  or  exception  shall 
be  taken  of  or  for  an  immaterial  traverse  ;  or  of  or  for  the  default  of  entering 
pledges  upon  any  bill  or  declaration  ;  or  of  or  for  the  default  of  alleging  the 
bringing  into  Court  any  bond,  bill,  indenture,  or  other  deed  whatsoever  men- 
tioned in  the  declaration  or  other  pleading ;  or  of  or  for  the  default  of  alleging 
of  the  bringing  into  Court  letters  testamentary,  or  letters  of  administration ; 
or  of  or  for  the  omission  of  t^t  et  armu  et  contra  pticemf  or  either  of  them  ;  or 
of  or  for  the  want  of  averment  of  hoc  parattu  est  vert/!care,  or,  hoc  paratus 
est  verificare  per  recordttm ;  or  of  or  for  not  alleging  prout  patetper  recordum ; 
but  the  Court  shall  give  judgment  according  to  the  yeiy  right  of  the  cause  as 
aforesaid,  without  regarding  any  such  imperfections,  omissions,  and  defects, 
or  any  other  matter  of  like  nature,  except  the  same  shall  be  specially  and  par- 
ticularly set  down  and  shown  for  cause  of  demurrer. 
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4  Anne, c.  16.  *i[,  ^nd  be  it  further  enacted  by  tbe  authority  aforrsaid,  that  from  and  aHer 
^oTaUs'^x-  ^0  B&^^  ^^^^  ^^y  ^^  Trinity  term,  all  the  statutes  of  jeofails  shall  be  extended 
tended  lo  to  judgments  which  shall  at  any  time  aHerwards  be  entered  upon  confession, 
on iShUdkiti  nihil  dicii,  or  non  sum  informatWi  in  any  Court  of  record  ;  and  no  such  jadg- 
^'  tnent  shall  be  reversed,  nor  any  judgment  upon  any  writ  of  inquiry  of  dama- 

ges executed  thereon  be  staid  or  reversed,  for  or  by  reason  of  any  imperfec- 
tion, omission,  defect,   matter,  or  thing  whatsoever,  which  would  have  been 
aided  and  cured   by  any  of  the  said  statutes  of  jeofails   in  case  a  verdict  of 
twelve  men  had  leen  given  in  the  said  action  or  suit,  so  as  there  be  an  original 
writ  or  bill,  and  warranto  of  attorney  duly  filed  according  to  the  law  as  is  now 
uacd. 
J"^***"  rat'      ^^^*  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,  that  the 
torney  ahaii  attorney  for  the  plaintiff,  or  demandant  in  any  action  or  suit,  shall  file  his  war- 
be  filed.        .j^uj  q£  attorney  with  the  proper  officer  of  the  Court  where  the  cause  is  de- 
pending the  same  term  he  declares ;  and  the  attorney  for  the  defendant  or 
tenant  shall  file  his  warrant  of  attorney  ns  afore«aid>  the  same  term  he  appears, 
under  the   penalties  inflicted  upon  attornies  by  any  former  law  for  default  of 
filing  their  warrants  of  attorney. 
Defendant,         IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  af- 
piead™*  ve-    ^^^  ^^^  s^^  ^^^^  ^^7  o^  Trinity  term   it  shall  and  may  be  lawful  for  aoy  de- 
rai  maucre.   fendaat  or  tenant  in  any  action  or  suit,  or  for  ahy  plaintiff  in  replcvirj,  in  any 
to*qu"taai     Court  of  record,  with  the  leave  of  the  same  Court,  to  plead  as  many  several 
ftcuon*.        matters  thereto,  as  he  shall  think  necessary  for  his  defence. 
No  dHaiory      XL  And  be  it  further  enacted  by  the  authority  aforesaid,  that  from  and  afler 
Snaffida^  the  said  first  day  of  Trinity  term,  no  dilatory  plea  shall  be  received  in  any 
Court  of  record,  unless  the  party  ofiTering  such  plea,  do,  by  affidavit,  prove  ihe 
truth  thereof,  or  show  some  probable  matter  to  the  Court  to  induce  them  to 
believe  that  the  fact  of  such  dilatory  plea  is  true. 
deMJbrouffht      ^^^*  "^'^^  ^  *^  further  enacted  by  the  authority  aforesaid,  that  from  and 
onainffiebiii  afler  the  said  first  day  of  Trinity  term,  where  any  action   of  debt  shall  be 
aflir^^money  brought  upon  any  single  bill,  or  where  action  of  debt,  or  scire  Jacias,  shall  be 
paid,  Bucb     brought  upon  any  judgment,  if  the  defendant  hath  paid  tbe  money  due  upon 
ro/yte^*       such  bill  or  judgment,  such  payment  shall  and  may  be  pleaded  in  bar  of  such 
Iw***  *"    action  or  suit,  and  where  an  action  of  debt  is  brought  upon  any  bond  which 
-hath  a  condition  or  defeazance  to  make  void  the  same  upon  payment  of  a 
lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  his   heirs,  executors,  or 
-administrators,  have,  before  the  action  brought,  paid  to  the  obligee,  his  exec- 
utors, or  administrators,  the  principal  and  interest  due  by  I  he  defeazance  or 
^tojikaon  condition  of  such  bond,  though  such  payment  was  «ot  made  strictly  according 
to  the  condition  or  defeazance ;  yet  it  shall  and   may  nevertheless  be  pleaded 
in  bar  of  such  action,  and  shall  be  as  effectual  a  bar  thereof,  as  if  tbe  money 
had  been  paid  at  the  day  and  place  according  to  the  condition  or  defeazance, 
and  had  been  so  pleaded. 
Mncipai^^^      XIII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  at  any 
S 'bonds      time,  pending  an  action  upon  any  such  bond  with  a  penalty,  the  defendant 

€i'it*\c.  *^*^^  ^^^^^  ^"^  ^*?®  ^^"""^  where  the  action  shall  be  depending,  all  the  princi- 
pal money,  and  interest  due  on  such  bond,  and  also  all  such  costs  as  have 
been  expended  in  any  suit  or  suits  in  law  or  equity  upon  such  bond,  the  said 
money  so  brought  m  shall  be  deemed  and  taken  to  be  in  full  satisfaction  and 
-dischiirge  of  the  said  bond,  and  the  Court  shall  and  may  give  judgment  to 
discharge  every  such  defendant  of  and  from  the  same  accordingly. 

9  Geo.  IV.  Cap.  14. 

»a4,c.i4.  An  Ad  for  rendering  a  written  Memorandum  necesssaiif  to  the  Validiiyof 

certain  Promises  and  Engagements.  |"9th  May,  1828.] 

m^^i^i^  Whereas  by  an  Act  passed  in  England  in  the  twenty-first  year  of  the  reign 

ifl,     '  '  •  of  King  James  the  First,  it  was,  among  other  things,  enacted,  that  all  actions 

of  account  and  upon  the  case,  other  than  such  accounts  as  concern  the  trade 
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*of  merchandize  between  inerchant  and  merchant,  their  factors  or  servants,  all  ^  o-  •»'  c.  14 
actions  of  debt  grounded  up6n  any  lending  ot  contract  >vithout  specially,  and 
-all  actions  of  debt  for  arrearages  of  rent,  should  be  commenced  within  three 
years  after  the  end  of  the  then   present  session  of  parliament,  or  within  six 
years  next  aAer  the  cause  of  such  actions  or  suit,  and  not  after  :  And  whereas  j^hh  Act, 
a  similar  enactment  is  contained  in  an  Act  passed  in  IrcLind  in  the  tenth  year  3^,^%*^'  ^ 
ef  the  reign  of  King  Charles  the  First :  And  whereas   various  questions  have 
arisen  in  actions  founded   on  simple  contract,   an  to  the  proof  and  clTect  of 
acknowledgments  and  promises  offered  in  evidence  for  the  purpose  of  taking 
cases  out  of  the  operation  of  the  said  enactments ;  and  it  is  expedient  to  pre- 
vent fuch   questions,   and  to   make  provision  for  giving  effect  to  the  said 
enactments  and  to  the  intention  thereof:    be   it  therefore    enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,   in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  in  actions  of  debt  or  upon  the  case 
grounded  upon  any  simple  contract,  no  acknowledgment  or  promise  by  words  J'^.^"'""*  ^^ 
ODlyishall  be  deemed  sufficient  evidence  of  a  newer  continuing  contract,  the  case,  no 
whereby  to  take  any  case  out  of  the  operation  of  the  said  enactments,  or  ei-  SJ^nTJhan^ 
ther  of  them,  or  to  deprive  any  partv  of  the  benefit  thereof,  unless  such  acknowl-  be  deemed 
edgment  or  promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  "ess'^t  b«"in 
signed  by  the  party  chargeable  thereby  ;  and  that  where  there  shall  be  two  or  writing  or  by 
more  joint  contractors,  or  executors  or  administrators  of  any  contractor,  no  ment.^*^ 
such  joint  contractor,  executor  or  administrator,  shall  lose  the  benefit  of  the  j^,.j^j  ^^^ 
said  enactments,  or  either  of  them,  so  ns  to  be  chargeable  in  respect  or  by  tractors. 
reason  only  of  any  written  acknowledgment  or  promise  made  and  signed  by 
any  other  or  others  of  them:  Provided  always,  that  nothing  herein  contained 
shall  alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any  principal  or 
iaterest  made  by  any  person  whatsoever:  Provided  also,  that  in  actions  to  be  Proviso  for 
commenced  against  two  or  more  such  joint  contractors,  or  executors  or  admin-  jofm^^con-  ^ 
istrators,   if  it  shall  appeaf  at  the  trial  or  otherwise  that  the  plaintifi',  though  tractors. 
barred  by  either  of  the  said  recited  Acts  or  this  Act,  as  to  one  or  more  of  such 
joint  contractors,  or  executors  or  administrators,  shall  nevertheless  be  entitled 
to  recover  against  any  other  or  others   of  the  defendant:^,  by  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise,  judgment  m;;y  lje  given  and  coi-ts 
allowed  for  the  plaintiff  as  to  sucli  defendant  or  defendants  against  whom  he 
shall  recover,  and  for  the  other  defendant  or  defendants  against  the  plaintiff. 

II.  And  be  it  further  enacted,  that  if  any  defendant  or  defendants  in  any  **'*"  '" 
action  on  any  simple  contract  shall   plead  any  matter  m  abatement,   to  the 
efiect  that  any  other  person  or  persons  ought  to  be  jointly  sued,  and  issue  be 
joined  on  such  plea,  and  it  shall  appear  at  the  trial  that  the  action  could  not, 

by  reason  of  the  said  recited  Acts  or  this  Act,  or  of  either  of  them,  be  main- 
tained against  the  other  person  or  persons  named  in  such  plea,  or  any  of  them, 
the  issue  joined  on  such  plea  shall  be  found  against  the  party  pleading  the 
same. 

III.  And  be  it  further  enacted,  that  no  indorsetnent  or  memorandum  of  any  indorse- 
payraent  written  or  made  after  the  time  appointed  fortius  act  to  take   efiect,  'n*'ni«'>' 
upon  any  promissory   note,  bill   of  exchange,   or  other  writing,   by  or  on  the  ^'*^'"®"'' 
behalf  of  the  party  to  whom   such  payment  shall  bo  made,  shall  be  deemed 
aufiicient  proof  of  such  payment,  so  as   to  take  the  case   out  of  the  operation 

t>r  either  of  the  said  statutes. 

IV.  And  bo  it  further  enacted,  that  the  said  recited   Acts  and  this  Act  shall  simple  con- 
bo  deemed  and  taken  to  apply  to  the  case  of  any  debt  on  simple  contract  al-  "^^  ^^'"^ 
leged  by  way  of  set-olf  on  the  part  of  any  defendant,  either  by  plea,  notice,  or  wly^of  a« 
otherwise.  "ff- 

V.  And  be  it  further  enacted,  that  no  action  sh  til  be  maintained  whereby  Cnnfirma- 
to  charge  any  person  upon  any  promise  made  after  full   age. to   pay  any  debt  *'^"  **^  **^?' 
contracted  durmg  mfjncy,  or  upon  any  ratification  after  full  age  of  any  pro-  by  infants. 
mise  or  simple  contract  made  during  infancy,  unless  such  promise  or  ratifica- 
tion shall  be  made  by  some  writing  signed  by  the  party  to  bo  charged  therewith. 


704  APPENDIX 


*9  Geo.  IV.  Cap.  16. 

9  G.  4,  c.  la.  •An  act  to  preventla  Failure  of  Justice  by  reason  of  Variances  betttten  Reeardt 

and  Writings  produced  in  Evidence  in  support  thereof      [9th  May,  1828.] 

Whereas  great  expense  is  oflen  incurred,  and  delay  or  failure  of  justice  takes 

place  at  trials,  by  reason  of  variances  between  writings  produced  in  evidence, 

and  the  recital  or  setting  forth  thereof  upon  the  record  on  which  the  trial  is  had, 

in  matters  not  material  to  the  merits  of  the  case  ;  and  such  record  canoot  now 

in  any  ca$e  be  amended  at  the  trial,  and  in  some  cases  cannot  be  amended  at 

any  time  ;  for  remedy  thereof,  be  it  enacted,  that  it  shall  and  may  be  lawful       J 

for  every  Court  of  record  holding  plea  in  civil  actions,  any  judge  sitting  at       ] 

nisi  pi'iuSf  and  any  Court  of  oyer  and  terminer  and  general  gaol  delivery  in 

In  cases       England,  Wales,  the  town  of  Berwick-upon-Tweed,  and  Ireland,  if  such 

riance  shaU  ^^"^^  or  judge  shall  SCO  fit  so  to  do,  to  cause  the  record  on  which  any  trial 

appear  be-    may  be  pending  before  any  such  judge  or  Court  in  any  civil  action,  or  in  any 

ten  or  pHnt.  indictment  or  information   for  any  misdemeanor,  when  any  variance  shall  ap* 

*^**d*h    "*^'  P^**^  between  any  matter  in  writing  or  in  print  produced  in  evidence,  and  tlie 

ord,  ihe       recital  or  setting  forth  thereof  upon  record  whereon  the  trial  is  pending,  to  be 

order  the ^    forthwith  amended  in  such  particular  by  some  officer  of  the  Courts  on  payment 

record  to  be  of  such  costs  (if  any)  to  the  other  party  as  such  judge  or  Court  shall  think 

pa/ineni  o^"  reasonable ;  and  thereupon  the  trial  shall  proceed  as  if  no  such  variance  had 

eosu.  appeared  ;  and  in  case  such  trial  shall  be  had  at  nisi  prius^  Ike  order  for  the 

amendment  shall  be  indorsed  on  the  posiea^  and  returned  together  with  the 

record  ;  and  thereupon  the  papers,  rolls,  and  other  records  of  the  Court  from 

which  such  record  issued,  shall  be  amended  accordingly. 


2  Will.  IV.  Cap.  39. 
2  w.  4, 0.39.  ^^  ^^^  yj^^  Uniformity  of  Process  in  Personal  Actions  in  His  Majesty's 

Courts oj  Lato  at  IV estminsler,  \2Z  May,  1832.] 

Whereas  the  process  for  the  commencement  of  personal  actions  in  his  Ma- 
jesty's superior  Courts  of  Law  at  Westminster,  is,  by  reason  of  its  great  variety 
and  multiplicity,  very  inconvenient  in  practice;  for  remedy  thereof  be  it  enacted 

proccea^for   by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
mencemcnt    *^®  lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament  as- 
of  poiBonai    sembled,  and  by  the  authority  of  the  same,  that  the  process  in  all  such  actioaa 
fccuona.        commenced  in  either  of  the  said  Courts,  in  cases  where  it  is  not  intended  to 
hold  the  defendant  to  special  bail,  or  to  proceed  against  a  ni(  mber  of  parlia- 
fnent,  according  to  the  provisions  contained  in  the  statute  passed  in  the  sixth 
6  0.4,0.16.  ygj^y  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled  "An 
Act  to  amend  the  Laws  relating  to  Bankrupts,"  shall,  whether  the  action  be 
brought  by  or  against  any  person  entitled  to  the  privilege  of  peerage,  or  of 
parliament,  or  of  the  Court  wherein  such  action  shall  be  brought,  or  of  any 
other  Court,  or  to  any  other  privilege,  or  by  or  against  any  other  person,  be 
according  to  the  form  contained  in  the  Schedule  to  this  Act  annexed,  marked 
No.  1,  and  which  process  may  issue  from  either  of  the  said  Courts,  and  shall 
be  called  a  writ  of  summohs ;  and  in  every  such  writ,  and  copy  thereof,  the 
place  and  county  of  the  residence  or  supposed  residence  of  the  party  defendant, 
or  wherein  the  defendant  shall  be,  or  shall  be  supposed  to  be,  shall  be  men- 
W'J^^™»y   tioned  ;  and  such  writ  shall  be  issued  by  the  officer  of  the  said  Courts  respect- 
withiniwo     ively  by  whom  process  serviceable  in  the  county  therein  mentioned  hath  been 
Jwdg'^^f  the  heretofore  issued  from  such  Court ;  and  every  such  writ  may  be  served  in  the 
border  of  the  manner  heretofore  used  in  the  county  therein  mentioned,  or  within  two  hua- 
T*705  1  ^^^^  y^^^^  ^^  ^^®  border  thereof,  and  *not  elsewhere,  and  the  person  serving 
The  day  of  the  same  shall  and  is  hereby  required  to  indorse   on  the  writ  the  day  of  the 
■«5^»ce  to  be  month  and  week  of  the  service  thereof. 

indorsed  on  ^^  ^^^  ^^  .^  further  enacted,  that  the  mode  of  appearance  to  every  such 
^?rtnce*fo  Writ,  or  under  the  authority  of  this  Act,  shall  be  by  delivering  a  roemorandum 
serviceable   in  writing  according  to  the  form  contained  in  the  said  Schedule,  and  markea 

process.  °  ^ 
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No.  2,  such  memorandum  to  be   delivered  to  such  officer  or  person  as  the  2W.4,c.s9. 
Court  out  of  which  the  process  issued  shall  direct,  and  to  be  dated  on  the  day 
of  the  delivery  thereof. 

III.  And  be  it  further  enacted,  that  in  case  it  shall  be  made  appear  by  affi-  Appearance 
davit,  to  the  satisfaction  of  the  Court  out  of  which  the  process  issued,  or,  in  may  bo  en 
vacation,  of  any  judge  of  either  of  the  said  Courts,  that  any  defendant  has  ^ru  of^^is- 
not  been  personally  served  with  any  such  writ  of  summons  as  hereinbefore  ^'''^^^^j,'^ 
mentioned,  and  has  not,  according  to  the  exigency  thereof,  appeared  to  the  fendam  can- 
action,  and  cannot  be  compelled  so  to  do  without  some  more  efficacious  pro-  ^J'  ^urtbo 
cess,  then  and  in  any  such  case  it  shall  be  lawful  for  such  Court  or  judge  to  writ  of  Bum- 
order  a  writ  of  distringas  to  be  issued,  directed  to  the   sheriff  of  the  county  '"^"^' 
wherein  the  dwelling-house  or  place  of  abode  of  such  defendant  shall  be  situ- 
ate, or  to  the  sheriff  of  any  other  county,  or  to  any  other  officer  to  be  named 

by  such  Court  or  judge,  in  order  to  compel  the  appearance  of  such  defend- 
ant ;  which  writ  of  distringas  shall  be  in  the  form,  and  with  the  notice  sub- 
scribed thereto,  mentioned  in  the  Schedule  to  this  Act,  marked  No.  3  ;  which 
writ  of  distringas  and  notice,  or  a  copy  thereof,  shall  be  served  on  such  de- 
fendant, if  he  can  be  met  with,  or,  if  not,  shall  be  lefl  at  the  place  where  such 
distringas  shall  be  executed ;  and  a  true  copy  of  every  such  writ  and  notice 
•luiU  be  delivered  together  therewith  to  the  sheriff  or  other  officer  to  whom 
such  writ  shall  be  directed ;  and  every  such  writ  shall  be  made  returnable  on 
some  day  in  term,  not  being  less  than  fifteen  days  af\er  the  teste  thereof,  and 
shall  bear  teste  on  the  day  of  the  issuing  thereof,  whether  in  term  or  in  vaca- 
tion ;  and  if  such  writ  of  distringas  shall  be  returned  non  est  inventtis  and 
nulla  bona,  and  the  party  suing  out  such  writ  shall  not  intend  to  proceed  to 
outlawry  or  waiver,  according  to  the  authority  hereinafter  given,  and  any  de- 
fendant against  whom  such  writ  of  distringas  issued  shall  not  appear  at  or 
within  eight  days  inclusive  afler  the  return  thereof,  and  it  shall  be  made  appear 
by  affidavit  to  the  satisfaction  of  the  Court  out  of  which  such  writ  of  distrin- 
gas  issued,  or,  in  vacation,  of  any  judge  of  either  of  the  said  Courts,  that 
due  and  proper  means  were  taken  and  used  to  serve  and  execute  such  writ  of 
distringas,  it  shall  be  lawful  for  such  Court  or  judge  to  authorize  the  party 
suing  out  such  writ  to  enter  an  appearance  for  such  defendant,  and  to  proceed 
thereon  to  judgment  and  execution. 

IV.  And  be  it  further  enacted,  that  in  all  such  actions  wherein  it  shall  be  ^^^'^f^r'7h<» 
intended  to  arrest  and  hold  any  person  to  special  bail  who  may  not  be  in  the  commence- 
custody  of  the  marshal  of  the  Marshalsea  of  the  Court  of  King's  Bench  or  STai'^LT'* 
of  the  warden  of  the  Fleet  prison,  the  process  shall  be  by  writ  of  capias,  ac-  tions. 
cording  to  the  form  contained  in  the  said  Schedule,  and  marked  No.  4 ;  and 

so  many  copies  of  such  process,  together  with  every  memorandum  or  notice 
subscribed  Uiereto,  and  all  indorsements  thereon,  as  there  may  be  persons  in- 
tended to  be  arrested  thereon  or  served  therewith,  shall  be  delivered  therewith 
to  the  sheriff  or  other  officer  or  person  to  whom  the  same  may  be  directed,  or 
who  may  have  the  execution  and  return  thereof,  and  who  shall,  upon  or  forth- 
with afler  the  execution  of  such  process,  cause  one  such  copy  to  be  delivered 
to  every  person  upon  whom  such  process  shall  be  executed  by  him,  whether 
by  service  or  arrest,  and  shall  indorse  on  such  writ  the  true  day  of  the  execution 
thereof,  whether  by  service  or  arrest ;  and  if  any  defendant  be  taken  or  charged 
in  custody  upon  any  such  process,  and  imprisoned  for  want  of  sureties  for  his 
appearance  thereto,  the  plaintiff  in  such  process  may,  before  the  end  of  the 
next  term  afler  the  detainer  or  arrest  of  such  defendant,  declare  against  such 
defendant,  and  proceed  thereon  in  the  manner,  and  according  to  the  directions 
contained  in  a  certain  act  of  parliament  made  in  the  fourth  and  fiflh  years  of 
the  reign  of  King  William  and  Queen  Mary,  intituled,  **  An  Act  for  deliver-  4  &  5  w.  & 
ing  Declarations  against  Prisoners :"  ^provided  always,  that  it  shall  be  lawful  ^'y^^g  1 
for  the  plaintiff  or  his  attorney  to  order  the  sheriff,  or  other  officer  or  person  ^  ^ 

to  whom  such  writ  shall  be  directed,  to  arrest  one  or  more  only  of  the  de- 
fendants therein  named,  and  to  serve  a  copy  thereof  on  one  or  more  of  the 
Others,  which  order  shall  be  duly  obeyed  by  such  sheriff  or  other  officer  or 
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3W.4,c.39.  person ;  and  such  service  shall  be  of  the  same  force  and  effect  as  the  servico 

of  the  writ  of  summons  hereinbefore  mentioned^  and  no  other. 
iu"ouaa\vry.  ^'  *^^^  ^®  ^*  further  enacted,  that  upon  the  return  of  non  est  inventus  as  to 
any  defendant  against  whom  such  writ  of  capias  shall  have  been  issued,  and 
also  upon  the  return  of  uon  B8t  invenltis  and  *iuila  bona  as  to  any  defendant 
against  whom  such  writ  of  distringas  as  hereinbefore  mentioned  shall  have 
issued,  whether  such  writ  of  capias  or  distringas  shall  have  issued  against 
such  defendant  only,  or  against  such  defendant  and  any  other  person  or  per- 
sons, it  shaJl  be  lawful,  until  otherwise  provided  for,  to  proceed  to  outlaw  oc 
waive  such  defendant  by  writs  of  exi^i  facias  and  proclamation,  and  other- 
wise, in  such  and  the  same  manner  as  may  now  be  lawfully  done  upon  the 
return  of  non  est  inventus  to  a  plvnes  writ  of  capias  ad  respondendum  issued 
after  an  original  writ :  provided  always,  that  every  such  writ  of  exigent  pro- 
clamation, and  other  writ  subsequent  to  the  writ  of  capias  or  distringas,  shall 
be  made  returnable  on  a  day  certain  in  term ;  and  every  such  first  writ  of 
exigent  and  proclamation  shall  bear  teste  on  the  day  of  the  return  of  the  writ 
of  capias  or  distringas,  whether  such  writ  be  returned  in  term  or  in  vacation  ; 
and  every  subsequent  writ  of  exigent  and  proclamation  shall  bear  teste  on  the 
day  of  the  return  of  the  next  preceding  writ;  and  no  such  writ  of  capias  or 
distringas  shall  be  sufficient  for  the  purpose  of  outlawry  or  waiver,  if  the  same 
be  returned  within  less  than  fifteen  days  afler  the  delivery  thereof  to  thesheri^T 
or  other  officer  to  whom  the  samo  shall  be  directed. 
nou'ifawr7  ^I-  -^"^  ^®  *^  further  enacted,  that  after  judgment  given  in  any  action  conn 
may  be  hail  menced  by  writ  of  summons  or  capias  under  the  authority  of  this  Act,  pro- 
men^t  given  ceedings  to  outlawry  or  waiver  may  be  had  and  taken,  and  judgment  of  out* 
"uihorii*^  of  J*^wry  or  waiver  given,  in  such  manner  and  in  such  cases  as  may  now  be  law- 
ihi8  act.  fully  done  after  judgment  in  an  action  commenced  by  original  writ :  provided 
always,  that  every  outlawry  or  waiver  had  under  the  authority  of  this  Act  shall 
and  may  be  vacated  or  set  aside  by  writ  of  error  or  motion,  in  like  manner  as 
outlawry  or  waiver  founded  on  an  original  writ  may  now  be  vacated  or  se{ 
aside. 

YII.  And  be  it  further  enacted,  that  for  the  purpose  of  proceeding  to  out- 
app^u'ied  in  lawry  and  waiver  upon  such  writs  of  capias  or  distringas  returnable  in  tlie 
E*c^e"uer*^  Court  of  Exchequer,  it  shall  and  may  be  lawful  for  the  lord  chief  baron  of  the 
said  Court,  and  he  is  hereby  required  to  appoint,  from  time  to  time,  a  fit  per- 
son holding  some  other  office  in   the  said  Court,  to  execute  the  duties  of  a 
filazer,  exigentur,  and  clerk  of  the  outlawries  in  the  same  Court. 
Mode  of  de.      ^^^^'  ^^^  ^^  ^^  further  enacted,  that  when  it  shall  be  intended  to  detain  in 
toining  a      any  such  action  any  person  being  in  the  custody  of  the  marshal  of  the  Mar- 
Se^custody  shalsea  of  the  Court  of  King's  Bench,  or  of  the  warden  of  the  Fleet  prison, 
of  the  mar-  the  procoss  of  detainer  shall  be  according  to  the  form  of  the  writ  of  detainer 
warcTen^of  *  contained  in  the  said  Schedule,  and  marked  No.  5  ;  and  a  copy  of  such  pro- 
ibe  Fleet,      cess,  arul  of  ail  indorsements  thereon,  shall  be  delivered  together  with  such 
process  to  the  said  marshal  or  warden  to  whom  the  same  shall  be  directed, 
and  who  shall   forthwith  serve  such  copy  upon  the  defendant  personally,  or 
leave  the  same  at  his  room,  lodging,  or  other  place  of  abode ;  and  such  pro- 
cess may  issue  from  either  of  the  said  Courts,  and  the  declaration  thereupon 
shall  and  may  allege  the  prisoner  to  be  in  the  custody  of  the  said  marshal  or 
warden,  as  the  fact  may  be,  and  the  proceedings  shall  be  as  against  prisoners 
in  the  custody  of  the  sheriff,  unless  otherwise  ordered  by  some  rule  to  be 
made  by  the  judges  of  the  said  Courts. 
Mode  of  pro.      i^^  j^q^  (^^  it  further  enacted,  that  in  all  such  actions  wherein  it  shall  be 
againsf  a      intended  to  proceed  against  a  member  of  parliament  according  to  the  provi- 
STriiament    sions  of  the  Said  statute  made   in  the  sixth  year  of  the  reign  of  his  late  Maj- 
10  enfbrce     esty  King  Gcorgc  the  Fourth,  the  process  shall  be  according  to  the  form  con- 
Su^^^iaf  ^!  tained  *in  the  said  Schedule  marked  No.   6,  and  which  process,  and  a  copy 
^^'^»y         thereof,  shall  be  in  lieu  of  the  summons,  or  original  bill  and  summons,  and 
I    707]  copy  thereof,  mentioned  in  the  said  statute. 
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X.  And  be  it  further  enacted,  that  no  writ  issued  by  authority  of  this  Act  3^-4)C.b9. 
shall  be  in  force  for  more  than  four  calendar  months  from  the  day  of  the  date  i>urutoD  of 
thereof,  including  the  day  of  such  date,  but  every  writ  of  summons  and  capias 

may  be  continued  by  alitu  and  pluries,  as  the  case  may  require,  if  any  defend- 
ant therein  named  may  not  have  been  arrested  thereon  or  served  therewith : 
provided  always,  that  no  first  writ  shall  be  available  to  prevent  the  operation  of  ProrisoMto 
any  statute  whereby  the  time  for  the  commencement  of  the  action  may  be  umitaUoiw. 
limited^  unless  the  def<^ndant  shall  be  arrested  thereon  or  served  therewith,  or 
proceedings  to  or  toward  outlawry  shall  be  had  thereupon,  or  unless  such  writ, 
and  every  writ  (if  any)  issued  in  continuation  of  a  preceding  writ,  shall  be  re- 
turned non  est  inventua  and  entered  of  record  within  one  calendar  month  next 
after  the  expiration  thereof,  including  the  day  of  such  expiration,  and  unless 
every  writ  issued  in  continuation  of  a  preceding  writ  shall  be  issued  within  one 
such  calendar  month  after  the  expiration  of  the  preceding  writ,  and  shall  con- 
tain a  memorandum  indorsed  thereon  or  subscribed  thereto,  specifying  the  day 
of  the  date  of  the  first  writ ;  and  return  to  be  made  in  bailable  process  by  the 
sheriff  or  other  officer  to  whom  the  writ  shall  be  directed,  or  his  successor  in 
office,  and  in  process  not  bailable,  by  the  plaintiff*  or  his  attorney  suing  out 
the  same,  as  the  case  may  be. 

XI.  And  whereas,  according  to  the  present    practice,  in  certain  cases  no  Proceedingi 
proceedings  can  be  effectually  had  on  any  writ  returnable  within  four  days  of  MrTodorex. 
the  end  of  any  terra,  until  the  beginning  of  the  ensuing  term,  whereby  an  un-  ^"^  ^ 
necessary  delay  is  sometimes  created  ;  for  remedy  thereof  be  it  enacted,  that  timei. 

if  any  writ  of  summons,  capias,  or  detainer  issued  by  authority  of  this  Act 
shall  be  served  or  executed  on  any  day,  whether  in  term  or  vacation,  all  neces- 
sary proceedings  to  judgment  and  execution  may,  except  as  hereinafler  provi- 
ded, be  had  thereon,  without  delay,  at  the  expiration  of  eight  days  from  the  ser- 
Tice  or  execution  thereof,  on  whatever  day  the  lasi  of  such  eight  days  may 
happen  to  fall,  whether  in  term  or  vacation  :  provided  always,  that  if  the  last 
of  such  eight  days  shall  in  any  case  happen  to  fall  on  a  Sunday,  Christmas-day,  Proriio  for 
or  any  day  appointed  for  a  public  fast  or  thanksgiving,  in  either  of  such  cases  ^^*  ^' 
the  following  day  shall  be  considered  as  the  last  of  such  eight  days  ;  and  if 
the  last  of  such  eight  days  shall  happen  to  fall  on  any  day  between  the  Thurs- 
day before  and  the  Wednesday  after  £aster-day,  then  in  every  such  case  the 
Wednesday  af^r  £aster-day  shall  be  considered  as  the  last  of  such  eight  days  : 
provided  also,  that  if  such  writ  shall  be  served  or  executed  on  any  day  be- 
tween the  tenth  day  of  August  anc)  the  twenty-fourth  day  of  October  in  any 
year,  special  bail  may  be  put  in  by  the  defendant  in  bailable  process,  or  ap- 
pearance entered,  either  by  the  defendant  or  the  plaintiff,  on  process  not  baila- 
ble, at  the  expiration  of  such  eight  days  :  provided  also,  that  no  declaration,  or 
pleading  afler  declaration,  shall  be  filed  or  delivered  between  the  said  tenth 
day  of  August  and  twenty-fourth  day  of  October. 

XII.  And  be  it  further  enacted,  that  every  writ  issued  by  authority  of  this  Data  ani 
Act  shall  bear  date  on  the  day  on  which  the  same  shall  bo  issued,  and  shall  be  t«0t«of  wiu«. 
tested  in  the  name  of  the  Lord  Chief  Justice  or  the  Lord  Chief  Baron  of  the 

Court  from  which  the  same  shall  issue,  or  in  case  of  a  vacancy  of  such  office, 
then  in  the  name  of  a  senior  puisne  judge  of  the  said  Court,  and  shall  be  in-  indonemeat 
dorsed  with  the  name  and  place  of  abode  of  the  attorney  actually  suing  out  ofiheauoit 
the  same,  and  in  case  such  attorney  shall  not  be  an  attorney  of  the  Court  in  "^ror  par- 
which  the  same  is  sued  out,  then  also  with  the  name  and  place  of  abode  of  the  ^     "'* 
attorney  of  such  Court  in  whose  name  such  writ  shall  be  taken  out ;  but  in 
case  no  attorney  shall  be  employed  for  that  purpose,  then  with  a  memorandum 
expressing  that  the  same  has  been  sued  out  by  the  plaintiff  in  person,  meo- 


tiofiing  the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet,  street,  and 
imber  of  the  house  of  such  plaintiff's  residence,  if  any  such  there  be.  r  «7Q9  j 

*XIII-  And  be  it  further  enacted,  that  every  such  writ  of  summons  issued  Sarrio*  of 


against  a  corporation  aggregate  may  be  served  on  the  mayor  or  other  head  jSawia  or 
officer,  or  on  the  town  clerk,  clerk,  treasurer,  or  secretary  of  such  corpora^  eorporaaoni 

ToL.  I.  86 
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3W.4,e.io.  li^^  .  3QJ  every  such  writ  issued  against  the  iiihabitautB  of  a  hundred  or  other 
hBbi^°  *"'f  ^^^®  district  may  be  served  on  the  high  constable  thereof,  or  any  one  of  the  high 
hmidredfl  cooslables  thereof;  and  every  such  writ  issued  against  the  inhabitants  of  aoy 
and  iown».  ^ountv  of  any  city  or  town,  or  the  inhabitants  of  any  franchise.  Liberty,  city, 
town,' or  place  not  being  part  of  a  hundred  or  other  like  district,  on  some  peace 
officer  thereof. 
General  XIY.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and  for 

made  ^  the  ^®  judges  of  the  said  Courts,  and  they  are  required  from  time  to  time  to  make 
judgea.         all  such  general  rules  and  orders  for  the  efiectual  execution  of  this  Act,  aod 
of  the  intention  and  object  hereof,  and  for  fixing  the  costs  to  be  allowed  Tor 
and  in  respect  of  the  matters  herein  contained,  and  the  performance  thereof 
as  in  their  judgment  shall  be  deemed  necessary  or  proper,  and  for  that  purpose 
to  meet  as  soon  as  conveniently  may  be  afler  the  passing  hereof. 
Rules  and         XY.  And  be  it  further  enacted,  that  it  shall  be  lawful  in  term  time,  for  the 
temjid?*j^r  ^ourt  out  of  which  any  writ  issued  by  authority  of  this  Act,  or  any  writ  of 
the  return  of  captoi  od  satisfaciendum,  fieri  facias,  or  elegit,  shall  have  issued,  to  nmko 
^'^^'  rules,  and  also  for  any  judge  of  either  of  the  said  Courts,  in  vacation,  to  make 

orders,  for  the  return  of  any  such  writ ;  and  every  such  order  shall  be  of  the 
same  force  and  effect  as  a  rule  of  Court  made  for  the  like   purpose  ;  provided 
always,  that  no  attachment  shall  issue  for  disobedience  thereof  until  the  same 
shall  have  been  made  a  rule  of  Court. 
Proeeedinga       XYI.  And  be  it  further  enacted,  that  all  such  proceedings  as  are  mentioaed 
*"  ^*^nn  a  ^  ^°  "'^^  ^^^^  notice,  or  warning  issued  under  this  Act,  shall  and  may  be  bsd 
orepeciai     and  taken  in  default  of  a  defendant's  appearance  or  putting  in  special  bail,  as 
^^'  the  case  may  be. 

Attorney  to  XYII.  And  be  it  further  enacted,  that  every  attorney  whose  name  shall  be 
iher^ua*  indorsed  on  any  writ  issued  by  authority  of  this  Act  shall,  on  demand  in  writ- 
'uthorfi  **'•*  ^^^  made  by  or  on  behalf  of  any  defendant,  declare  forthwith  whether  such 
and  to  de.'  Writ  has  been  issued  by  him,  or  with  his  authority  or  privity  ;  and  if  be  shaH 
andpraco*of  ^inswer  in  the  affirmative,  then  he  shall  also,  in  case  the  Court  or  any  judge 
abode  of  his  of  the  Same  or  of  any  other  Court  bhall  so  order  and  direct,  declare  io  writ- 
dered!^  ^^  >i^S»  Within  a  time  to  be  allowed  by  such  Court  orjudf^e,  the  profession,  oc- 
cupation, or  quality,  and  place  of  abode  of  the  plaintiff,  on  pain  of  being 
guilty  of  a  contempt  of  the  Court  from  which  such  ^writ  shall  have  appeared 
If  writ  nolle.  ***  ^^^^  ^®®'*  issued  ;  and  if  such  attorney  shall  declare  that  the  writ  was  not 
sued  by  au.  issued  by  him,  or  with  his  authority  or  privity,  the  said  Court,  or  any  judge 
SSJSef  th!  ^f  «>t*»«>^  of  *^»  said  Courts,  shall  and  may,  if  it  shall  appear  reasonable  so  to 
defendant  do,  make  an  order  for  the  immediate  dtschsrge  of  any  defendant  or  defendants 
barged."    who  may  have  been  arrested  on  any  such  writ,  on  entering  a  common  appea^ 

ance. 

Ruiee  to  be        XYIII.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and 

made  by  the  for  (he  judges  of  cach  of  the  said  Courts  from  time  to  time  to  maice  soch 

the"  Rovern.  fules  and  orders  for  the  government  and  conduct  of  the  ministers  and  odicers 

m?ni«iera****'  ^^  *^^'''  ^^^P^^^^^^  Courts,  in  and  relating  to  the  distribution  and  performance 

and  offioere.  of  the  duties  and  business  to  be  done  and  performed  in  the  execution  of  this 

Act,  as  such  judges  may  think  fit  and  reasonable ;  provided  always,  (bat  no 

additional  charge  be  thereby  imposed  on  the  suitors. 

ProTUo  for        XIX.  Provided  always,  and  be  it  further  enacted,  that  nothing  in  this  Act 

St'wf frSiw '  contained  shall  subject  any  person  to  arrest,  oudawry,  or  waiver,  who,  by 

arrest,  flic     reason  of  any  privilege,  usage,  or  otherwise,  may  now  by  law  be  exempt 

therefrom,  or  shall  extend  to  any  cause  removed  into  either  of  the  said  Courts 

by  writ  of  pone,  certiorari^  recordari  jacias  loquelum,  habeas  corpus^  or  olber- 

wise. 

piacee  par-      ^^'  ^^^  whereas  there  are  in  divers  parts  of  England  certain  districts 

ce]  of  one     and  places,  parcel  of  some  one  county,  but  wholly  situate  within  and  sar- 

Saawinlin-  mounded  by  some  other  county,  which  is  productive  of  inconvenience  and 

«her,  to  be  *delay  in  the  service  and  execution  of  the  process  of  the  said  Courts ;  for 

•f  e?ch.  "*"  remedy  thereof  be  it  cna«?ted,  that  eveu'  such  diMrict  and  place  shaB  a»d 

[  *709  ] 
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may,  for  the  purpose  of  the  service  and  execution  of  every  writ  and  proceea,^^*  *»*•••• 
whether  nesne  or  Judicial,  issued  out  of  either  of  the  said  Courts,  he  deemed 
and  taken  to  he  part  as  well  of  the  county  wherein  such  district  or  place  is  so 
situate  as  aforesaid  as  of  the  county  whereof  the  same  is  parcel :  and  every 
such  writ  and  process  may  be  directed  accordingly,  and  executed  in  either  of 
such  counties. 

XXI.  And  be  it  further  enacted,  that  from  the  time  when  this  Act  shall  iJSbDforJ*^ 
commence  and  take  effect,  the  writs  hereinbefore  authorized  shall  be  the  only  thorized  to  ' 
writs  for  the  commencement  of  personal  actions  iti  any  of  the  Courts  afore-  ^to^roV"'^ 
said,  in  the  cases  to  which  such  writs  are  applicable ;  and  the  costs  to  be  al-  commence. 
lowed  and  charged  for  such  writs  shall  be  the  same  as  for  writs  of  latitat :  TOnai  ac-^'* 
provided  always,  that  nothing  in  this  Act  contained  shall  abridge,  alter,  or  ^^'' 
affect  the  franchises  and  jurisdictions  of  either  of  the  counties  palatine  of 
Lancaster  or  Durham,  or  of  any  officer  or  minister  thereof. 

XXII.  And  be  it  further  enacted,  that  this  Act  shall  commence  and  take  meDt«f  ace 
efiect  on  the  first  day  of  Michaelmas  Term  next  af^er  the  passing  hereof. 

XXIII.  And  be  it  further  enacted,  that  this  Act  may  be  amended, altered,  iSnUdlii^ 
or  repealed  during  the  present  session  of  parliament 


ScHKDULE  to  which  this  Act  refers. 

No.  1. 

Writ  of  Sumrnom, 

William  the  Fourth,  ^c. 

To  C.  D.  of,  «J-c.,  in  the  County  of  greeting : 

We  command  jou,  [or  as  before  or  oflen  we  have  commanded  you,]  that 
within  eight  days  afler  the  service  of  this  writ  on  you,  inclusive  of  the  day  of 
such  service,  you  do  cause  an  appearance  to  be  entered  for  you  in  our  Court 
of  ,  in  an  action  on  promises  [or  as  ike  ctiae  may  6e],  at 

the  suit  of  A,  B.  And  take  notice,  that,  in  default  of  your  so  doing,  the  said 
Ji.  B,  may  cause  an  appearance  to  be  entered  for  you,  and  proceed  therein  to 
judgment  and  execution. 

Witness  at  Westminster,  the  .  day  of 


Memorandum  to  he  whscrihed  on  the  JVrit» 
JV.  B*  This  writ  is  to  be  served  within  four  calendar  months  from  the  dato 
thereof,  including  the  day  of  such  date,  and  not  afterwards. 

Indoraeinent  to  he  made  on  the  Writ  hefore  Service  thereof. 

This  writ  was  issued  by  E.  F.  of  attorney  for  the  said  A.  B. 

Or, 
This  writ  was  issued  in  person  by  A,  B.  who  resides  at 

\mention  the  city^  town,  or  parish,  and  (dso  the  name  of  the  hamlet, 
Bireet,  and  the  numher  of  the  house  of  the  plaintiff  ^s  residence,  if  any  such.^ 

Indorsement  to  he  made  on  the  Writ  ajter  Service  thereof. 

This  writ  was  served  by  me  X.  F.  on  the 

day  18 

X.  T. 

♦No.  2. 
Forms  of  entering  an  Appearance, 

A.  plaintiff,  against  C.  D.  Trjij^^  defendant  C.  D,  appears  in  person. 

.    ,  ^   J?*"'    J        .,  E,  F,  attorney  for  C.  V.  appears  for  him. 

agamst  C.  D.  and  another,^  ^    g    ^^^^^^^  ^^^  ^^  IQnixff,  appears  for 

•    A  ^    n*"*    J    Al.  ^     \  A^  defendant  C,  D.  according  to  the  statute. 
agamst  C.  D.  and  others.     L  ^ 

Entered  the  day  of  18 


[  *710] 
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WAl  of  Distringas.  * 

William  the  Fourth,  «$*c. 

To  the  sheriff  of  greeting : 

We  command  you,  that  you  omit  not  by  reason  of  any  liberty  in  your  baili- 
wick, but  that  you  enter  the  same,  and  distrain  u|lbn  the  goods  and  chattels 
of  C  D.  for  the  sum  of  forty  shillincs,  in  order  to  compel  his  appearance  in 
our  Court  of  to  answer  .a.  B,  in  a  plea  of  trespass  on  the  case 

\^or  debt,  or  as  ike  case  may  be'];  and  how  you  shall  execute  this  our  writ  you 
make  known  to  us  in  our  said  Court  on  the  day  of 

now  next  ensuing. 

Witness  at  Westminster  the  day  of 

in  the  year  of  our  reign. 


Notice  to  be  subscribed  to  the  foregoing  Writ, 

In  the  Court  of 

r  A.  B.  plaintiff. 
Between  <  and 

(  C.  D.  defendant. 
Mr.  CD. 
Take  notice,  that  I  have  this  day  distrained  upon  your  goods  and  chattels 
in  the  sum  of  forty  shillings,  in  consequence  of  your  not  having  appeared  in 
the  said  Court  to  answer  to  the  said  ^.  B.  according  to  the  exigency  of  a 
writ  of  summons  bearing  teste  on  the  day  of  ;  and 

that  in  default  of  your  appearance  to  the  present  writ  within  eight  days  inclu- 
sive after  the  return  hereof,  the  said  A.  1).  will  cause  an  appearance  to  be 
entered  for  you,  and  proceed  thereon  to  judgment  and  execution,  [or  if  tht 
defendant  be  subject  to  outlawry^  will  cause  proceedings  to  be  taken  to  outlaw 
you.] 

No.  4. 

Writ  of  Capias* 

William  the  Fourth,  ^c. 

To  the  sheriff  of 

orj 
To  the  constable  of  Dover  Castle, 

or, 
To  the  mayor  and  bailiffs  of  Berwick-upon-Tweed, 

or, 
[s<  the  case  may  6«,]  greeting : 

We  command  you,  [or,  as  before,  or,  often,  we  have  commanded  you,]  that 
you  omit  not  by  reason  of  any  liberty  in  your  bailiwick,  but  that  you  enter 
the  same,  and  take  C  D.  of  if  he  shall  be  found  in  your 

bailiwick,  and  him  safely  keep  until  he  shall  have  given  you  bail  or  made 
I  711  J  «(]epo8it  with  you  according  to  law  in  an  action  on  promises  [or,  of  debt,  ^c], 
at  the  suit  of  A.  B.,  or  until  the  said  C.  D.  shall  by  other  lawful  means  be 
discharged  from  your  custody.  And  we  do  further  command  you,  that  on 
execution  hereof  you  do  deliver  a  copy  hereof  to  the  said  C  D.  And  we 
hereby  require  the  said  C.  D.  to  take  notice,  that  within  eight  days  after 
execution  hereof  on  him,  inclusive  of  tlie  day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him  in  our  Court  cf  to  the  said 

action,  and  that  in  default  of  his  so  doing  such  proceedings  may  be  had  and 
taken  as  are  mentioned  in  the  warning  hereunder  written  or  indorsed  hereon. 
And  we  do  further  command  you  the  said  sheriff,  that  immediately  after  the 
execution  hereof  you  do  return  this  writ  to  our  said  Court,  together  with  the 
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manner  in  which  you  shall  have  executed  tiie  game,  and  the  day  of  the  execu-  *w.4,c.  w. 
tion  hereof ;  or  that  if  the  same  shall  remain  unexecuted,  then  that  you  do  so 
return  the  same  at  the  expiration  of  four  calendar  months  from  the  date  hereof, 
or  sooner  if  you  shall  be  thereto  required  by  order  of  the  said  Court  or  by 
anyjudge  thereof. 

Witness  at  Westminster,  the  day  of 

J\Iemoranda  lo  be  subaeribed  to  the  Writ. 

JV*.  B.  This  writ  is  to  be  executed  within  four  calendar  months  from  the 
date  thereof,  including  the  day  of  such  date,  and  not  afterwards. 

A  Warning  to  the  Defendant.' 

1.  If  a  defendant,  being  in  custody,  shall  be  detained  on  this  writ,  or  if  a 
defendants  being  arrested  thereon,  shall  go  to  prison  for  want  of  bail,  the 
plaintiff  may  declare  against  any  such  defendant  before  the  end  of  the  term 
next  after  such  detainer  or  arrest^  and  proceed  thereon  to  judgment  and 
execution. 

2.  If  a  defendant,  being  arrested  on  this  writ,  shall  have  made  a  deposit  of 
money  according  to  the  stat.  7  &  8  Geo.  4,  c.  71,  and  shall  omit  to  enter  a 
common  appearance  to  the  action,  the  plaintiff  will  be  at  liberty  to  enter  a 
common  appearance  for  the  defendant,  and  proceed  thereon  to  judgment  and 
execution. 

3.  If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put  in 
special  bail  as  required,  the  plaintiff  may  proceed  against  the  sheriff  or  on  the 
biEiil-bond. 

4.  If  a  defendant,  having  been  served  only  with  this  writ,  and  not  arrested 
thereon,  shall  not  enter  a  common,  appearance  within  eight  days  afler  such 
service,  the  plaintiff  may  enter  a  common  appearance  for  such  defendant,  and 
proceed  thereon  to  judgment  and  execution. 

Jndor$enient8  to  be  made  on  the  Writ  of  Capias, 

Bail  for  £  by  affidavit. 

or, 

Bail  for  £  by  order  of  [naming  the  jtidge  making  the 

order]^  dated  the  day  of 

This  writ  was  issued  by  £•  F.  of  attorney  for  the  plaintiflf 

[or  plaintiffs]  within  named. 

Or. 
This  writ  was   issued  in  person  by  the  plaintiff  within  named,  who  resides 
at  [mention  the  city,  toum,  orparish^  and  also  the  name  of  the  hamlet ^ 

street,  and  number  of  the  house  of  the  plaintiff^s  residence^  ifony  such  there  6e.] 

No.  5. 

Writ  of  Detainer. 

William  the  Fourth,  ^c. 
To  the  Marshal  of  the  Marshalsea  of  Our  Court  before  Us  [or.  To  the  Warden 

of  Our  Prison  of  the  Fleet.] 
We  command  you,  that  you  detain  C.  D.  if  he  shall  be  found  in  your  *cus-    ^  ^jj^^  -i 
tody  at  the  delivery  hereof  to  you,  and  him  safely  keep  in  an  action  on  promises    I-    '  ^^  J 

Ior^  of  debt,  4*c.,  as  the  case  may  6e],  at  the  suit  of  A,  B..  until  ho  shall  be 
awfully  discharged  from  your  custody.  And  we  do  further  command  you, 
that  on  receipt  hereof  you  do  warn  the  said  C  D.,  by  serving  a  copy  hereof 
on  him,  that  within  eight  days  afler  service  of  such  copy,  inclusive  of  the  day 
of  such  service,  he  do  cause  special  bail  to  be  put  in  for  him  in  our  Court 
of  to  the  said  action  ;  and  that  in  default  of  his  so  doing  the  said 

A»  B,  may  declare  against  him  before  the  end  of  the  term  next  af\er  his  de- 
tainer, and  proceed  thereon  to  iudgment  and  execution.  And  we  do  further 
command  you  the  said  [Ittarshal  or  Warden,  as  the  ease  may  6e],  that  immedi- 
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•w.4,c.io.  j^j^iy  3(^g|,  jj|g  service  hereof  you  do  return  this  our  writ,  or  a  copy  hereof,  to 
our  said  Court,  together  with  the  day  of  the  service  hereof. 

Witness  at  Westminster,  the  day  of 

N.  B.   This  Writ  i§  to  he  indorsed  in  the  same  manner  as  the  Writ  of  Capias^ 
btU  not  to  contain  the  Warning  on  that  Writ. 

No.  6. 

Writ  of  Summons  to  be  served  on  a  Member  oj  Parliament  in  order  to  enforce 
the  Provisions  of  the  Statute  6  Geo,  4,  c.  16,  s.  10. 

William  the  Fourth,  ^*c. 

To  C.  D.  of,  ^c.  Esquire,  having  Privilege  of  Parliament, 

greeting : 

We  command  you,  that,  within  one  calendar  month  next  ailer  personal  ser> 
vice  hereof  on  you,  you  do  cause  an  appearance  to  be  entered  for  you  in  our 
Court  of  in  an  action  [on  promises,  debt.  Sic.  as  the  ease  wutfj 

fre],  at  the  suit  of  Jl,  B. ;  and  you  are  hereby  informed,  that  an  affidavit  of 
debt  for  the  sum  of  bath  been  filed  in  the  proper  office,  according 

to  the  provisions  of  a  certain  act  of  parliament  made  and  passed  in  the  siztt 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled  **  An 
Act  to  amend  the  Laws  relating  to  Bankrupts,''  and  that  unless  you  pay,  se- 
cure, or  compound  for  the  debt  sought  to  be  recovered  in  this  action,  or  enter 
into  such  bond  as  by  the  said  Act  is  provided,  and  cause  an  appearance  to  be 
entered  for  you,  within  one  calendar  month  next  after  such  service  hereof,  you 
will  be  deemed  to  have  committed  an  act  of  bankruptcy  from  the  time  of  the 
service  hereof. 

W^itness  at  Westminster,  the  day  of 

N.  B.   This  Writ  is  to  be  served  within  Four  calendar  Months  from  ike  Dais 
thereof  including  the  Day  of  such  Date^  and  not  aftemsards. 

Direction. — This  Summons  is  to  be  indorsed  with  the  name  oflheplainiiff  or 
his  Aitomey  in  like  manner  as  the  Writ  of  Capias* 


9  fli  S  W.  4, 


2  &  3  Will.  IV.  Cap.  71. 

^       An  Act  for  shortening  the  Time  of  Prescription  in  certain  Cases, 
'I  tT.'  *'  [1st  August,  1832.} 

Whereas  the  expression  "  time  immemorial,  or  time  whereof  the  memory 

of  man  runneth  not  to  the  contrary,"  is  now  by  the  law  of  England  in  many 

cases  considered  to  include  and  denote  the  whole  period  ot  time  from  the 

reign  of  King  Richard  the  First,  whereby  the  title  to  matters  that  have  been 

long  enjoyed  is  sometimes  defeated  by  showing  the  commencement  of  such 

enjoyment,  which  is  in  many  cases  productive  of  inconvenience  and  injustice  ; 

for  remedy  thereof,  be  it  enacted,  by  the  King's  most  excellent  Majesty,  by 

and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 

commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 

r  *713  1   *s8>nriG«  ^hat  no  claim  which  may  be  lawfully  made  at  the  common  law,  by  cus- 

cifttira  »      tom,  prescription,  or  grant,  to  any  right  of  common  or  other  profit  or  benefit 

mon^andotS'  ^^  ^^  taken  and  enjoyed  from  or  upon  any  land  of  our  Sovereign  Lord  the 

er  profiM  a  King,  his  heirs  or  successors,  or  any  land  being  parcel  of  £e  Duchy  of 

f^bt&erwA'  Lancaster,  or  of  the  Duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  per- 

ed  after  thir-  gQn  or  bodv  Corporate,  except  such  matters  and  things  as  are  herein  specially 

joymentbV'  provided  for,  and  except  tithes,  rent,  and  services,  shall,  where  such  fight, 

commence.    P^^^U  or  benefit  shall  have  been  actually  taken  and  enjoyed  by  any  person 

mem ;         claiming  right  thereto,  without  interruption  for  the  full  period  of  thirty  years, 

be  defeated  or  destroyed  by  showing  only  that  such  right,  profit,  or  benefit 

was  first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years,  but 

nevertheless  such  claim  may  be  defeated  in  any  other  way  by  which  the  same 
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h  now  liable  to  be  defeated ;  ODd  when  such  rights  prolitt  or  benefit  shall  have  *  %f .^'  ** 
been  so  taken  and  enjoyed  as  aforesaid  for  the  full  period  of  sixty  years,  the    ^  '    ' 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  ym>my>y» 
that  the  same  was  taken  and  enjoyed  by  some  cousent  or  agreement  expressly  ^^g^  '^  ^ 
made  or  given  for  that  purpose  by  deed  or  writing.  atMoiute.aD- 

II.  And  be  it  further  enacted,  that  no  claim  which  may  be  lawfully  made  at  J^^^aeni  w  ^ 
the  common  law,  by  custom,  prescription,  or  grant,  to  any  way  or  other  ease-  «sreeraent. 
ment,  or  to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or  derived  in  ciainu  of 
upon,  over,  or  from  any  land  or  water  of  our  daid  Lord  the  King,  his  heirs  or  o/Jther^*^ 
successors,  or  being  parcel  of  the  Duchy  of  Lancaster  or  of  the  Duchy  of  JJJ*Sw?3t 
Cornwall,  or  being  the  property  of  any  ecclesiastical  or  lay  person,  or  body  to  te  twaoty 
corporate,  when  such  way  or  other  matter  as  herein  last  before  mentioned  JJSJ'ySw. 
shall  have  been  actually  enjoyed  by  any  person  claiming  right  thereto  without 
interruption  for  the  full  period  of  twenty  years,  shall  be  defeated  or  destroyed 

by  showing  only  that  such  way  or  other  matter  was  first  enjoyed  at  any  time 
prior  to  such  period  of  twenty  years,  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated  ; 
and  where  such  way  or  other  matter,  as  herein  last  before  mentioned,  shall 
have  been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  thrt 
the  same  was  enjoyed  by  some  consent  or  agreement  expressly  given  or  made 
for  that  purpose  by  deed  or  writing. 

III.  And  be  it  further  enacted,  that  when  the  access  and  use  of  light  to  and  claim  to  um 
for  any  dwelling-house,  workshop,  or  other  building,  shall  have  been  actually  ^„yj^*{5j^ 
enjoyed  therewith  for  the  full  period  of  twenty  years  without  interruption,  the  twemy  jcvb 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  any  local  usage  or  H^fi^^T^'^' 
custom  to  the  contrary  notwithstanding,  unless  it  shall  appear  that  the  same  »bown  to 
was  enjoyed  by  some  consent  or  agreement  expressly  made  or  given  for  that  by^cooMnt. 
purpose  by  deed  or  writing. 

lY.  And  be  it  further  enacted,  that  each  of  the  respective  periods  of  years  Before  mea. 
hereinbefore  mentioned  shall  be  deemed  and  taken  to  be  the  period  next  llds^j?"' 
before  some  suit  or  action  whereiu  the  claim  or  mfttter  to  which  such  period  deened 
may  relate  shall  have  been  or  shall  be  brought  into  question,  and  that  no  act  U^re"  uSL 
or  other  matter  shall  be  deemed  to  be  an  interruption,  within  the  meaning  of  ^hf*]^'"*!i|^ 
this  statute,  unless  the  same  shall  have  been  or  shall  be  submitted  to  or  acqui«  periods  re- 
esced  in  for  one  year  af\er  the  party  interrupted  shall  have  had  or  shall  have       ' 
notice  thereof,  and  of  the  person  making  or  authorizing  the  same  to  be  made. 

y.  And  be  it  further  enacted,  that,  in  all  actions  upon  the  case  and  other  lo  action*  on 
pleadings,  wherein  the  party  claiming  may  now  by  law  allege  his  right  gene*  *Y-  ^*^  '^ 
rally,  without  averring  the  existence  of  such  right  from  time  immemorial,  such  may  allege 
general  allegation  shall  still  be  deemed  sufficient,  and,  if  the  same  shall  be  gin^raJiy  aa 
denied,  all  and  every  the  matters  in  this  act  mentioned  and  provided,  which  ^  preaenu 
shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence  to  sustain  or 
rebut  such  allegation  :  and  that  in  all  pleadings  to  actions  of  trespass,  and  '"  P^'"*  ^  . 
in  all  other  pleadings  wherein  before  the  passing  of  this  act  it  would  have  been  oi^e^^iead. 
necessary  to  allege  the  right  to  have  existed  from  time  ^immemorial,  it  shall  be  !^^>  ^^^ 
sufficient  to  allege  the  enjoyment  thereof  as  of  right  by  the  occupiers  of  the  to  aflege  his 
tenement  in  respect  whereof  the  same  is  claimed  for  and  during  such  of  the  HmiTimme^ 
periods  mentioned  in  this  act  as  may  be  applicable  to  the  case,  and  without  mortal,  the 
claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually  done  :  Sooed  inUiie 
and  if  the  other  party  shall  intend  to  rely  on  any  proviso,  exception,  incapaci-  |tJ|^.^V|^ 
ty,  disability,  contract,  agreement,  or  other  matter  hereinbefore  mentioned,  or  ezceptiona 
on  any  cause  or  matter  oif  fact  or  of  law,  not  inconsistent  with  the  simple  fact  Mr* ^  berel 
of  enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  in  answer  to  v^^  •?•• 
the  allegation  of  the  party  claiming,  and  shall  not  be  received  in  evidence  on  |  «724 1 
any  general  traverse  or  denial  of  such  allegation.  ^ 

VL  And  be  it  further  enacted,  that,  in  the  several  cases  mentioned  in  and  t^^^Jl^"' 
provided  for  by  this,  act,  no  presumption  shall  be  allowed  or  made  in  favor  or  Bummioo  t^ 
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'  V^'  *'  support  of  any  claioif  upon  pnoof  of  the  exercise  or  eojoyoient  of  the  right 
or  matter  claimed  for  any  less  period  of  time  or  number  of  years  than  for 
chSma  here,  such  period  or  uumber  mentioned  in  4his  act,  as  may  be  applicable  to  the  case 
k^  prorjded  ^^  ^^  jhe  nature  of  the  claim. 

Prorieo  for  ^^^'  Erovided  also,  that  the  time  during  which  any  person  otherwise  capa- 
infiunu,  kc  ble  of  resisting  any  claim  to  any  of  the  matters  before  mentioned  shall  have 
been  or  shall  be  an  infant*  idiot,  non  compos  mentis,  feme  covert,  or  tenant 
for  life,  or  during  which  any  action  or  suit  shall  have  been  pending,  and  which 
shall  have  been  dilifirently  prosecuted  until  abated  by  the  death  of  any  party  or 
parties  thereto,  shall  be  excluded  in  the  computation  of  the  periods  herein- 
before mentioned,  except  only  in  cases  where  the  right  or  claim  is  hereby 
declared  to  be  absolute  and  indefeasible. 
Wbattimeto      Till.  Provided  always,  and  be  it  further  enacted,  that  when  any  land  or 

be  exciuued         .  /•i.-t.  i_  *i-  •. 

in  computing  Water,  upou,  over,  or  from  which  any  such  way  or  other  convenient  water- 
SriT^Teare'^  course  or  use  of  water  shall  have  been  or  shall  be  enjoyed  or  derived,  hath 
appointed  by  been  or  shall  be  held  under  or  by  virtue  of  any  term  of  life,  or  any  term  of 
thieecu        years  exceeding  three  years  from  the  granting  thereof,  the  time  of  the  enjoy- 
ment of  any  such  way  or  other  matter  as  herein  last  before  mentioned,  during 
the  continuance  of  such  term,  shall  be  excluded  in  the  computation  -of  the 
raid  period  of  forty  years,  in  case  the  claim  shall  within  three  years  next  after 
the  end  or  sooner  determination  of  such  term  be  resisted  by  any  person  enti- 
tled to  any  reversion  expectant  on  the  determination  thereof, 
tend  to  Scot-      ^^*  ^'^^  ^  ^^  further  enacted,  that  this  act  shall  not  extend  to  Scotland  or 

land  or  Ire-  Ireland. 

X.  And  be  it  further  enacted,  that  this  act  shall  commence  and  take  eflect 


land. 


meT? "uu  ^^  ^^  ^^^^  ^^y  ^^  Michaelmas  term  now  next  ensuing. 

Act  may  i>e      ^'*  -^^^  ^®  ^^  further  enacted,  that  this  act  may  be  amended,  altered,  or 

amended,      repealed,  during  this  present  session  of  parliament. 

3  &  4  Will.  IV.  Cap.  42. 

t  fc  4  w.  4,  An  Act  for  Ihejurther  Anundment  of  the  LaWf  and  the  better  Advancement  of 
*"'  ^  JuMltce.  [14th  August*  1833.] 

Whereas  it  would  greatly  contribute  to  the  diminishing  of  expense  in  anita 
in  the  superior  Courts  of  common  law  at  Westminster  if  the  pleadings  therein 
were  in  some  respects  altered,  and  the  questions  to  be  tried  by  the  jury  kA 
less  at  large  than  they  now  are  according  to  the  course  and  practice  of  plead- 
ing in  several  forms  of  action  ;  but-  this  cannot  be  conveniently  done  other- 
wise than  by  rules  or  orders  of  the  judges  of  the  said  Courts  from  time  to 
time  to  be  made,  and  doubts  may  arise  as  to  the  power  of  the  said  judges  to 
make  such  alterations  without  the  authority  of  parllanrtent :  be  it  therefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
Judges  to      parliament  assembled,  and  by  the  authority  of  the  same,  that  the  judges  of 

have  power  .—  --  -..--^_ 

to  m 


-JSuTSi,  ^^®  said  superior  Courts,  or  any  eight  or  more  of  them,  of  whbm  the  chiefs 
terauons  in  of  each  of  the  said  Courts  shall  be  three,  shall  and  may,  by  any  rule  or  order 
pieading**in  ^  *to  be  from  time  to  time  by  them  made,  in  term  or  vacation,  at  any  time  within 
G>ortofitc^'  five  years  from  the  time  when  this  Act  shall  take  effect,  make  such  alteratiotts 
r  *716  1    '^  ^^^  mode  of  pledging  in  the  said  Courts,  and  in  the  mode  of  entering  and 
transcribing  pleadings,  judgments,  and  other  proceedings  in  actions  at  law,  and 
such  regulations  as  to  the  payment  of  costs,  and  otherwise  for  carrying  into 
effect  the  said  alterations,  as  to  them  may  seem  expedient ;  and  all  such  rules, 
orders,  or  regulations  shall  be  laid  before  both  houses  of  parliament,  if  parlia- 
ment be  then  sitting,  immediately  upon  the  making  of  the  same,  or  if  parlia- 
ment be  not  sitting,  then  within  five  days  after  the  next  meeting  thereof,  and 
no  such  rule,  order,  or  regulation  shall  have  effect  until  six  weeks  after  the 
same  shall  have  been  so  laid  before  both  houses  of  parliament ;  and  any  role 
or  order  so  made  shall,  from  and  after  such  time  aforesaid,  be  toiding  and  oh* 
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ligatory  on  the  said  Courts,  and  all  oth«r  Courts  of  common  law,  and  on  all  ***  X  *' 
Courts  of  error  into  which  the  judgments  of  the  said  Courts  or  any  of  thefn 
shall  be  carried  by  any  writ  of  error,  and  be  of  the  like  force  and  effect  as  if 
the  provisions  contained  therein  hud  been  expressly  enacted  by  parliament : 
provided  always,  that  no  such  rule  or  order  shall  have  the  effect  of  depriving  noc  tode. 
any  person  of  the  power  of  pleading  the  general  issue,  and  giving  the  special  EJll^^Jftij, 
matter  in  evidence,  in  any  case  wherein  he  is  now  or  hereafter  shall  be  entitled  power  or 
to  do  so  by  virtue  of  any  act  of  parliament  now  or  hereafter  to  be  in  force.         ginw«i'i»?** 

II.  And  whereas  there  is  no  remedy  provided  by  law  for  injuries  to  the  real  «ae- 
estate  of  any  person  deceased,  committed  in  his  lifetime,  nor  for  certain  wrongs  Executon 
done  by  a  person  deceased  in  his  lifetime  to  another  in  respect  of  his  property,  i!!.uonV  for 
real  or  personal ;  for  remedy  thereof  be  it  enacted,  that  an  action  of  trespass,  {J[{'"iJjJ/° 
or  trespass  on  the  case,  as  the  case  may  be,  may  be  maintained  by  the  exec-  tat»s  of  the 
utors  or  administrators  of  any  person  deceased  for  any  injury  to  the  real  estate  <*«««"«<i> 
of  such  person,  committed  in  his  lifetime,  for  which  an  action  might  have 

been  maintained  by  such  person,  so  as  such  injury  shall  have  been  commit- 
ted within  six  calendar  months  before  the  death  of  such  deceased  person,  and 
provided  such  action  shall  be  brought  within  one  year  after  the  death  of  such 
person  ;  and  the  damages,  when  recovered,  shall  be  part  of  the  personal  ea-  «nd  ^lom 
tate  of  sach  person  ;  and  further  that  an  action  of  trespass,  or  trespass  on  the  brought 
case,  as  the  case  may  be,  may  be  maintained  against  the  executors  or  admin-  JfJ/"^  iS' 
istrators  of  any  person  deceased  for  any  wrong  committed  by  him  in  his  life-  an  injury  to 
time  to  another  in  respect  of  his  property,  real  or  personal,  so  as  such  injury  JTIS'^?;^; 
shall  have  been  committed  within  six  calendar  months  before  such  person's  ai>  by  their 
death,  and  so  as  such  action  shall  be  brought  within  six  calendar  months  after 
such  executors  or  administrators  shall  have  taken  upon  themselves  the  admin- 
istration of  the  estate  and  effects  of  such  person  ;  and  the  damages  to  be  re- 
covered hi  such  action  shall  be  payable  in  like  order  of  administration  as  the 
simple  contract  debts  of  such  person. 

III.  And  be  it  further  enacted,  (hat  all  actions  of  debt  for  rent  upon  an  in-  Limti&iionof 
denture  of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  debt'oD  ape. 
specialty,  and  all  actions  of  debt  or  scire  faciaa  upon  any  recognizance,  and  ci»iu««»  *«• 
also  all  actions  of  debt  upon  any  award  where  the  submission  is  not  by  spe- 
cialty, or  for  any  fine  due  in  respect  of  any  copyhold  estates,  or  for  an  es- 
cape, or  for  money  levied  on  any  fieri  faciaa,  and  all  actions  for  penalties,  or 
damages,  or  sums  of  money  given  to  the  party  grieved,  by  any  statute  now 

or  hereafter  to  be  in  force,  that  shall  be  sued  or  brought  at  any  time  after  the 
end  of  the  present  session  of  parliament,  shall  be  commenced  and  sued 
within  the  time  and  limitation  hereinafter  expressed,  and  not  after  ;  that  is  to 
say,  the  said  actions  of  debt  for  rent  upon  an  indenture  of  demise,  or  cove- 
nant of  debt  upon  any  bond  or  other  specialty,  actions  of  debt  or  scire  faciaa 
npon  recognizance,  within  ten  years  after  the  end  of  this  present  session, 
or  within  twenty  years  after  the  cause  of  such  actions  or  suits,  but  not  after ; 
the  said  actions  by  the  party  grieved,  one  year  after  the  end  of  this  present 
session,  or  within  two  years  after  the  cause  of  such  actions  or  suits,  but  not 
after ;  and  the  said  other  actions  within  three  years  after  the  end  of  the  present 
session,  or  within  six  years  after  the  cause  of  such  actions  *or  suits,  but  not  [  *716  ] 
after ;  provided  that  nothing  herein  contained  shall  extend  to  any  action  given 
by  any  statute  where  the  time  for  bringing  such  action  is  or  shall  be  by  any 
statute  specially  limited. 

lY.  And  bo  it  further  enacted,  that  if  any  person  or  persons  that  is  or  are  ^^^^ 
or  shall  be  entitled  to  any  such  action  or  suit,  or  to  such  atirefaciaSf  is  or  are  eoTtrt,itc. 
or  shall  be,  at  the  time  of  any  such  cause  of  action  accrued,  within  the  age  of 
twenty-one  years,  feme  coverU  non  compos  meMia^  or  beyond  the  seas,  then 
soch  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
commence  the  same  within  such  times  after  their  coming  to  or  being  of  full 
age,  discovert,  of  sound  memory,  or  returned  from  beyond  the  seas,  as  other 
persons  having  no  such  impediment  should,  accoHing  to  the  provisions  of  this 

VoL»  I.  86 
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c  49.'  *'  Act*  have  done ;  and  that  if  any  person  or  persona  againat  whom  there  akall 
Absence  of  ^®  ^^7  ^^^^  cause  of  action  is  or  are,  or  shall  be  at  the  time  su<di  cause  of 
beyomfBeaa  •^^*°'^  accrued,  beyond  the  seas,  then  the  person  or  persoofl  entitlod  to  anj 
provided  for.  fluch  cause  of  action  shall  be  at  liberty  to  bring  the  same  against  such  persoB 
or  persons  within  such  times  sr  are  before  limited  after  the  return  of  such  per- 
son or  persons  from  beyond  the  seas. 
caMofao-       ^*  Provided  always,  that  if  any  acknowledgment  shall  have  been  iDade 
mlUr/nlfrit-  ®*^^®''  ^y  writing  signed  by  the  party  liable  by  virtue  of  such  indenture*  spe- 
ting,  or  by     ciaify,  or  recognizance,  or  his  agent,  or  by  part  payment  or  part  satisfactioB  on 
m«nu*^~      account  of  any  principal  ur  interest  being  then  due  Ihereoot  it  shall  and  mmj 
be  lawful  for  the  person  or  persons  entitled  to  such  actions  to  bring  his  or  their 
action  for  the  money  remaining  unpaid  and  so  acknowledged  to  be  due  withia 
twenty  years  after  such  acknowledgment  by  writing  or  part  payment  or  part 
satisfaction  as  aforesaid,  or  in  case  the  person  or  persoos  entitled  to  sudi 
action  shall  at  the  time  of  such  acknowledgment  be  under  such  dinabilitj  «• 
aforesaid,  or  the  party  making  such  acknowledgment  be,  at  the  time  of  making 
the  same,  beyond  the  seas,  then  within  twenty  years  after  such  disability  shall 
have  ceased  as  aforesaid,  or  the  party  shall  have  returned  from  beyond  aeas, 
as  the  case  may  be  ;  and  the  plaintiff  or  plaintiffs  in  any  such  action*  or  any 
indenture^  specialty,  or  recognizance,  may,  by  way  of  replication*  state  such 
acknowledgroent,  and  that  such  action  was  brought  within  the  time  aforeaaid, 
in  answer  to  a  plea  of  this  statute. 
tiontStn*'       ^^*  ^^^  nevertheless  be  it  enacted,  that  if  in  any  of  the  said  actions  jad^- 
jadfment  of  msnt  be  given  for  the  plaintiff*,  and  the  same  be  reversed  by  error,  or  a  verdict 
merMZ      P*^*>  ^or  the  plaintiff*,  and  upon  matter  alleged  in  arrest  of  judgment  the  jadg- 
inent  be  given  against  the  plaintiff*,  that  he  take  nothing  by  his  plaint,  writ, 
or  bill,  or  if  in  any  of  the  said  actions  the  defendant  shall  be  outlawed,  and  shall 
after  reverse  the  outlawry,  that  in  all  such  cases  the  party  plaintiff*,  his  execu- 
tors or  administrators,  as  the  case  shall  require,  may  commence  a  new  action 
or  suit  from  time  to  time  within  a  year  after  such  judgment  reversed,  or  such 
judgment  given  against  the  plaintiff',  or  outlawry  reversed,  and  not  after. 
cb«  united  v  II.  And  be  it  further  enacted,  that   no  part  of  the  united  kingdom  of 

a!r^X'  ^I'^&i  Britain  and  Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Alder- 
deemed  be.  ney,  and  8ark,  nor  any  islands  adjacent  to  any  of  them,  being  part  of  the  do- 
w^ch'in^rh?"  Qiioions  of  his  Majesty,  shall  be  deemed  to  be  beyond  the  seas  within  the 
meaninif  of  meaning  of  this  Act,  or  of  the  Act  passed  in  the '  twenty-first  year  of  the 
'*^'  rei^n  of  King  James  the  First,  intituled  **  An  Act  for  Limitation  of  Actions* 
Repirictio      *      ^^^  avoiding  of  Suits  in  law." 

as  to  plea  in  VIII.  And  be  it  further  enacted,  that  no  plea  in  abatement  for  the  non-join- 
for'^nonjiin.  ^^^  ^^  ^^7  P^^son  as  a  co-defendant  shall  be  allowed  in  any  Court  of  commoo 
derofa  co-  law,  unless  it  shall  be  stated  in  such  plea  that  such  person  is  resident  within 
the  jurisdiction  of  the  Court,  and  unless  the  place  of  residence  of  such  peraoQ 
.  ^  .  shall  be  stated  with  convenient  certainty  in  an  affidavit  verifying  such  plea. 
pialnuff  to  IX.  And  be  it  further  enacted,  that  to  any  plea  in  abatement  in  any  Court 
abatement  of  ^^  ^^^  ^^  ^^^  nonjoinder  of  another  person,  the  plaintiff*  may  reply  that  such 
nonjoinder,  person  has  been  discharged  by  bankruptcy  and  certificate*  or  under  an  Act  for 
r  *7iT  1  ^®  Relief  of  Insolvent  Debtors. 

proYision  in      *^'  '^^^  ^®  ^^  further  enacted,  that  in  all  cases  in  which  after  such  plea  ia 

the  cafe  of  abatement  the  plaintiff*  shall,  without  having  proceeded  to  trial  upon  an  issae 

pToce?dii  gs  thereooi  commence  another  action  against  the  defendant  or  defendants  in  die 

•rainet  lie    action  in  which  such  plea  in  abatement  shall  have  been  pleaded,  and  the  per- 

iMUMd*in  «  son  or  persons  named  in  such  plea'  in  abatement  as  joint  contractors,  if  it  shall 

abatement     ^PP^^^  ^Y  ^^^  pleadings  in  such  subsequent  action,  or  on  the  evidence  at  the 

trial  thereof,  that  all  the  original  defendants  are  liable,  but  that  one  or  m<Nre 

of  the  persons  named  in  such  plea  in  abatement  or  any  subsequent  plea  in 

abatement  are  not  liable,  as  a  contracting  party  or  parties,  the  plaintiff*  dMiU 

ttevertheleaa  be  entitled  to  judgment,  or  to  a  verdict  and  judgmenti  as  the 

case  may  be,  against  tho  other  defendant  or  defendants  who  i>hall  appear  to 
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be  liable ;  and  every  defendant  who  ia  not  so  liable  ahall  have  judgment,  and  *  ^*  ^'  ^» 

ahall  be  entitled  to  his  costs  as  against  the  plaintiff  who  shall  be  allowed  the 

flame  as  costs  in  the  causg  against  the  defeodant  or  defendants  who  shall  have 

so  pleaded  in  abatement  the  nonjoinder  of  such  person ;  provided  that  any 

such  defendant  who  shall  have  so  pleaded  in  abatement  shall  be  at  liberty  on 

the  trial  to  adduce  evidence  of  the  liability  of  the  defendants  named  by  him  in 

such  plea  in  abatement. 

X.f  •  And  be  it  further  enacted,  that  no  plea  in  abatement  for  a  misnomer  Mtanomer 
shall  be  allowed  in  any  personal  action,  but  that  in  all  cases  in  which  a  mis-  preaded  \n 
nomer  would  but  for  this  Act  have  been  by   law  pleadable  in  abatement  in  *bBM0B*'>(»' 
fluch  actions,  the  defendant  shall  be  at  liberty  to  cause  the  declaration  to  be 
amended,  at  the  costs  of  the  plaintifi*,  by  inserting  the  right  name,  upon  a 
judge's  summons  founded  on  an  affidavit  of  the  Tight  name :  and  in  case  such 
aommons  shall  be  discharged,  the  cost  of  such  application  shall  be  paid  by  the 
party  applying,  if  the  judge  shall  think  fit. 

X.IL  And  be  it  further  enacted,  that  in  all  actions  upon  bills  of  exchange  or  iflitiaii  of 
promissory  notes,  or  other  written  instruments,  any  of  the  parties  to  which  are  be  wed  kT^ 
designated  by  the  initial  letter  or  letters  or  some  contraction  of  the  christian  •oo^caMa. 
or  first  name  or  names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail* 
and  in  the  process  or  declaration,  to  designate  such  person  by  the  same  initial 
letter  or  letters  or  contraction  of  the  christian  or  first  name  or  names  instead 
of  stating  the  christian  or  first  name  or  names  in  full. 

XII L  And  be  it  further  enacted,  that  no  wager  of  law  shall  be  hereafter  Wager  of 

_ii      ,1  "  lnw  to  b« 

aUowed.  abollnhod. 

XIT.  And  be  it  further  enacted,  that  an  action  of  debt  on  simple  contract  Action  of 
ahall  be  maintainable  in  any  Court  of  common  law  against  any  executor  or  ^f^^  ^^  "*<°- 

j     .   .   .     ^  "^  o  iT  pl0  contract. 

admmistrator. 

XY.  And  whereas  it  is  expedient  to  lessen  the  expense  of  the  proof  of  Powor  to  tha 
written  or  printed  documents,  or  copies  thereof,  on  the  trial  of  causes ;  be  it  mAT  ngu- 
further  enacted,  that  it  shall  and  may  be  lawful  for  the  said  judges,  or  any  J^e  admfs^^ 
such  eight  or  more  of  them  as  aforesaid,  at  any  time  within  five  years  after  aion  or  writ. 
this  Act  shall  take  efl*ect,  to  make  regulations  by  general  rules  or  orders,  from  menuT'* 
time  to  time,  in  term  or  in   vacation,  touching  the  voluntary  admission,  upon 
an  application  for  that  purpose  at  a  reasonable  time  before  the  trial,  of  one 
fmrty  to  the  other  of  all  such  written  or  printed  documents,  or  copies  of  docu- 
ments, as  are  intended  to  be  offered  in  evidence  on  the  said  trial  by  the  party 
requiring  such  admission,  and  touching  the  inspection  thereof  before  such  ad- 
mission is  made,  and  touching  the  costs  which  may  be  incurred  by  the  proof 
of  such  documents  or  copies  on  the  trial  of  the  cause,  in  case  of  the  omitting 
to  apply  for  such  admission,  or  the  not  producing  of  such  document  or  copies 
for  the  purpose  of  obtaining  admission  thereof,  or  of  the  refusal  to  make  such 
admission,  as  the  case  may  be,  and  as  to  the  said  judges  shall  seem  meet ; 
and  all  such  rules  and  orders  shall  be  binding  and  obligatory  in  all  Courts  of 
common  law,  and  of  the  like  force  as  if  the  provisions  therein  contained  had 
been  expressly  enacted  by  parliament. 

XVI.  And  whereas  it  would  aUo  lessen  the  expense  of  trials  and  prevent  ^fj"  JJ^- 
delay  if  such  writs  of  inquiry  as  hereinafter  mentioned  were  executed,  and  the  aiatute  s 
such  issues  as  hereina(\er  mentioned   were  tried,  before  the  sheriff  of  tbe  ^  uT'to  & 
county  where  the  venue  is  laid ;  be  it  therefore  enacted,  that  all  writs  issued  ^xecuted  be. 
*under  and  by  virtue  of  the  statute  passed  in  the  session  of  parliament  held  in  riiffrunim' 
the  eighth  and  ninth  years  of  the  reign  of  King  William  the  Third,  intituled  J^J^^j^*^^'* 
"  An  Act  for  the  better  preventing  frivolous  and  vexatious  Suits,"  shall,  unless    | '«7isl 
the  Court  where  such  action  is  pending,  or  a  judge  of  one  of  the  said  superior 
Courts,  shall  otherwise  order,  direct  the  sheriff  of  the  county  where  the  action 
shall  be  brought  to  summon  a  jury  to  appear  before  such  sheriff,  instead  of 
the  justices  or  justice  of  assize  or  nisi  prius  of  that  county,  to  inquire  of  the 
truth  of  the  breaches  suggested,  and  assess  the  damages  that  the  plaintiff 
shall  have  sustained  thereby,  and  ahall  command  the  said  sheriff  to  make  ra» 
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*  V  S'  *'  *"'•'  thf^reof  to  the  Court  from  whence  the  same  shall  issue  at  a  day  certain, 
in  term  or  in  vacation,  in  such  writ  to  be  mentioned ;  and  such  proceedings 
shall  be  had  af\er  the  return  of  such  writ  as  are  in  ihe  said  statutes  in  that  be- 
half mentioned,  in  like  manner  as  if  such  writ  had   been  executed  before  a 
justice  of  assize  or  nisi  prius. 
recTtssue^*       XVII.  And  be  it  further  enacted,  that  in  any  action  depending  in  any  of 
jojnedincer-  the  said  superior  Courts  for  any  debt  or  demand  in  which  the  sum  sought  to 
to  berried*  ^®  recovered,  and  indorsed  on  the  writ  of  summons,  shall  not  exceed  twenty 
before  ibe      pounds,  it  shall  be  lawful  for  the  Court  in  Mhich  such  suit  shall  be  depending, 
any'judge.     or  any  judge  of   any  of  the  said  Courts,  if  such  court  or  judge  shall  be  sati^ 
tied  that  the  trial  will  not  involve  any  difficult  question  of  tact  or  law,  and 
such  Court  or  judge  shall  think  fit  so  to  do,  to  order  and  direct  that  the  issue 
or  issues  joined  shall  be  tried  before  the  sheriff  of  the  county  where  the  action 
is  brought,  or  any  judge  of  any   Court  of  record  for  the  recovery  of  debt  in 
such  county,  and  for  that  purpose  a  writ  shall  issue  directed  to  such  sherifi^ 
commanding  him  to  try  such  issue  or  issues,  by  a  jury  to  be  summoned  by 
him,  and  to  return  such  writ,  with  the  finding  of  the  jury  thereon  indorsed,  at 
a  day  certain,  in  term  or  in  vacation,  to  be  named  in  such  writ ;  and  thereupon 
such  sheriff  or  judge  shall  summon  a  jury,  and  shall  proceed  to  try  such  issue 
or  issues. 
JifS  ofiVrTi      XVIII.  And  be  it  further  enacted,  that  at  the  return  of  any  such  writ  of  in- 
of  inouiry  or  quiry,  or  Writ  for  the  trial  of  such  issue  or  issues  as  aforesaid*  costs  shall  be 
»uMu  judg-   taxed,  judgment  signed,  and  execution  issued  forthwith,  unless  the  sheriff  <Mr 
mom  to  be     ^ig  deputy  before  whom  such  writ  of  inquiry  may  be  executed,  or  sucb  sheriflTt 
iMsf  8u;.""'  deputy,  or  judge,  before  whom  such  trial  shall  be  had,  shall  certify  under  hia 
hand  upon  such  writ  that  judgment  ought  not  to  be  sfgned  until  the  defendant 
shall  have  had  an  opportunity  to  apply  to  the  Court  for  a  new  inquiry  or  trial, 
or  a  judge  of  any  of  the  said  Courts  shall  think  fit  to  order  that  judgment  or 
8uch*TMue«!  execution  shall  be  stayed  till  a  day  to  be  named  in  such  order ;  and  the  vcr- 
to  have  the  dict  of  such  jury  on  the  trial  of  such  issue  or  issues  shall  be  as  valid  and  of 
iw  jujgeB^at  ^e  like  force  as  a  verdict  of  a  jury  at  nisi  prius ;  and  the  sheriff  or  hia  depu- 
niiT  priuB.     ty,  or  judge,  presiding  at  the  trial  of  such  issue  or  issues,  shall  have  the  like 
powers  with  respect  to  amendment  on  such  trial  as  are  hereinafter  given  to 
judges  at  nisi  prius. 
ofrw! 4*c.       XIX.  Provided  also,  that  all  and  ev^ry  the  provisions  contained  in  the  stat- 
7,  to  extend  ute  made  and  passed  in  the  first  year  of  the  reign  of  his  present  Majesty,  in- 

of'nq5iJ7*"  ***"^®^   "  ^^  ^^^  ^^^  ^^®  ^^^^  speedy  Judgment  and  Execution  in  Actiona 
udinues.     brought  in  his  Majesty's  Courts  of  Law  at  Westminster,  and  in  the  Court  of 
Common  Pleas  of  the  County  Palatine  of  Lancaster,  and  for  amending  the 
Law  as  to  Judgment  on  a  Cognovit  Actionem  in  Cases  of  Bankruptcy,*'  ahall, 
so  far  as  the  same  are  applicable  thereto,  be  extended  and  applied  to  judgments 
and  executions  upon  such  writs  of  inquiry  and  writs  for  the  trials  of  issues,  in 
like  manner  as  if  the  same  were  expressly  re-enacted  herein. 
n«m?depu-      ^^'  ^^^  ^®  *^  further  enacted,  that  from  and  af^er  the  first  day  of  June, 
ties  to  be       one  thousand  eight  hundred  and  thirty-three,  the  sheriff  of  each  county  in 
LSltm.***     England  and   Wales  shall  severally  name  a  sufficient  deputy,  who   shall  be 
resident  or  have  an  office  within  one  mile  from  the  Inner  Temple  Hall,  for  the 
receipt  of  writs,  granting  warrants  thereon,  making  returns  thereto,  and  ac- 
cepting of  all  rules  and  orders  to  be  made  on  or  touching  the  execution  of  any 
process  or  writ  to  be  directed  to  such  sheriff. 
f*719  ]        *XXI.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  defendant  in 
^^•[•[JJ^JJ'?^ [J  all  personal  actions,  (except  actions  for  assault  and  battery,  false  imprison- 
pay  money    ment,  libel,  slander,  malicious  arrest  or  prosecution,  criminal  conversation,  or 
Mrta?nac.'"  ^®.*^*"^*^*"?  of  the  plaintiff 's  daughter  or  servant,)  by  leave  of  any  of  the 
tione  by       Said  Superior  (  ourts  where  such  action  is  pending,  or  a  judge  of  any  of  the 
jodge's  or.    ^^^^  superior  Courts,  to  pay  into  Court  a  sum  of  money  by  way  of  compensa- 
tion  or  amends,  in  such  manner  and  under  such  regulations  as  to  the  payment 
of  costs  and  the  form  of  pleading  as  the  said  judges,  or  such  eight  or  mon  of 
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them  as  aforesaid,  shall,  by  any  rules  or  orders  bj  them  to  be  from  time  to  '  ^*  ^  *» 
time  made,  order  and  direct. 

XXII.  And  whereas  unnecessary  delay  and  expense  is  sometimes  o^ci^- fe'cTiocIS  ^'.' 
sioned  by  the  trial  of  local  actions  in. the  county  where  the  cause  of  action  has  tion»to  ba  ' 
arisen  ;  be  it  therefore  enacted,  that  in  any  action  depending  in  any  of  the  said  cJumy?  *"^ 
superior  Courts,  the  venue  in  which  is  by  law  local,  the  Court  in  which .  such 

action  shall  be  depending,  or  any  judge  of  any  of  the  eaid  Courts,  may,  on  the 
application  of  either  party,  order  the  issue  to  be  tried,  or  writ  of  inquiry  to  be 
executed,  in  any  other  county  or  place  than  that  in  which  the  venue  is  laid  ; 
and  for  that  purpose  any  such  Court  or  judge  may  order  a  suggestion  to  be 
entered  on  the  record,  that  the  trial  may  be  more  conveniently  had,  or  writ  of 
inquiry  executed,  in  the  county  or  place  where  the  same  is  ordered  to  take 
place. 

XXIII.  And  whereas  great  expense  is  oAen  incurred,  and  delay  or  failure  Aiiowinf 
of  justice  takes  place,  at  trials,  by  reason  of  variances  as  to  some  particular  or  to  b«  made 
particulars  between  the  proof  and  the  record,  or  setting  forth  on  the  record  or  ^^  i?«jr* 
document  on  which  the  trial  is  had,  of  contracts,  customs,  prescriptions,  names,  taUi  cmm. 
and  other  matters  or  circumstances  not  material  to  the  merits  of  the  case,  and 

by  the  mis*statement  of  which  the  opposite  party  cannot  have  been  prejudiced, 
and  the  same  cannot  in  any  case  be  amended  at  (be  trial,  except  v^here  the 
variance  is  between  any  matter  in  writing  or  in  print  produced  in  evidence  and 
the  record  :  and  whereas  it  is  expedient  to  allow  such  amendments  as  herein- 
aAer  mentioned  to  be  made  on  the  trial  of  the  cause  ;  be  it  therefore  enacted, 
that  it  shall  be  lawful  for  any  Court  of  Record,  holding  plea  in  clkril  actions, 
and  any  judge  sitting  at  nisi  prius,  if  such  Court  or  judge  shall  see  fit  so  to  do, 
to  cause  the  record,  writ'  or  document  on  which  any  trial  may  be  pending  be- 
fore any  such  Court  or  judge,  in  any  civil  action,  or  in  any  information  in  the 
nature  of  a  quo  toarranto,  or  proceedings  on  a  mandamtts^  when  any  variance 
shall  appear  between  the  proof  and  the  recital  or  setting  forth  on  the  record, 
writ,  or  document  on  which  the  trial  is  proceeding,  of  any  contract,  custom, 
prescription,  name,  or  other  matter,  iu  any  particular  or  particulars  in  the  judg- 
ment of  such  Court  or  judge  not  material  to  the  merits  of  the  case,  and  by 
which  the  opposite  party  cannot  have  been  prejudiced  in  the  conduct  of  his 
action,  prosecution,  or  defence,  to  be  forthwith  amended  by  some  officer  of  the 
Court  or  otherwise,  both  in  the  part  of  the  pleadings  where  such  variance  oc- 
curs, and  in  every  other  part  of  the  pleadings  which  it  may  become  necessa- 
ry  to  amend,  on  such  terms  as  to  payment  of  costs  to  the  other  party,  or  post- 
poning the  trial  to  be  had  before  the  same  or  another  jury,  or  both  payment  of 
costs  and  postponement,  as  such  Court  or  judge  shall  think  reasonable  ;  and 
in  case  such  variance  shall  be  in  some  particular  or  particulais  in  the  judgment 
of  such  Court  or  judge  not  materiel  to  the  merits  of  the  case,  but  such  as  that 
the  opposite  party  may  have  been  prejudiced  thereby  in  the  conduct  of  his  ac- 
tion, prosecution  or  defence,  then  such  Court  or  judge  shall  have  power  to 
cause  the  same  to  be  amended,  upon  payment  of  costs  to  the  other  party,  and 
withdrawing  the  record  or  postponing  the  trial  as  aforesaid,  as  such  Court  or 
judge  shall  think  reasonable ;  and  after  any  such  amendment  the  trial  shall  pro- 
ceed, in  case  the  same  shall  be  proceeded  with,  in  the  same  manner  in  all  re- 
spects, both  with  respect  to  the  liability  of  witnesses  to  be  indicted  for  per- 
jury, and  otherwise,  as  if  no  such  variance  had  appeared ;  and  in  case  such 
trial  shall  be  had  at  nisi  prius  or  by  virtue  of  such  writ  as  aforesaid,  the  order  for 
the  amendment  shall  be  indorsed  on  the  postea  or  the  writ,  *as  the  case  may  [  *^720 1 
be,  and  returned  together  with  the  record  or  writ,  and  thereupon  such  papers, 
rolls,  and  other  records  of  the  Court  from  which  such  record  or  writ  issued,  as 
it  may  be  necessary  to  amend,  shall  be  amended  accordingly ;  and  in  case  the 
trial  shaU  be  had  in  any  Court  of  Record,  then  the  order  ^r  amendment  shall 
ba  entered  on  the  roll  or  other  document  upon  which  the  trial  shall  be  had;, 
provided  that  it  shall  be  lawful  for  any  party  who  is  dissatisfied  with  the  de- 
cision of  such  judge  at  nisi  priusf  sheriff,  or  other  officer,  respecting  his  allow- 
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*  ^c!  £'  *'  '^'^^  ^^  '^y  ^"^*^  amendnMDtf  to  apply  lo  the  Court  from  which  such  ncord 
or  writ  Usued  for  a  nevv  trinl  upon  thiit  ground,  and  in  case  any  such  Coait 
shall  think  such  amendment  improper,  a  new  trial  shall  he  granted  acconfingly, 
on  such  terms  as  the  Court  shall  think  fit,  or  the  Court  shall  make  such  other 
order  as  to  them  may  seem  meet. 
iha  couit'^or      XKIY.  And  he  it  further  enacted,  that  the  said  Court  or  judge  shall  and 
recfihi^racu  °*''^*  ^^  ^^^  ^'  ^^  thi:ik  fit,  in  all  such  cases  of  Vciriance,  instead  of  ctoaiiif 
to  b«  fouiMi  the  record  or  document  to  be  amended  as  aforesaid,  direct  the  jury  to  find  the 
■ptcimiiy.      ^^^^  ^^  (uLcta  accordiug  to  the  CYidence,  and  thereupon  such   finding  shall  he 
stated  on  such  record  or  document,  and,  notwithstanding  the  finding  on  the 
issue  joined,  the  said  Court  or  the  Court  from  which  the  record  has  issued 
■bail,  if  they  shrill  think  the  said  variance  immaterial  to  the  merits  of  the  case, 
and  the  mis-statement  such  as  could  not  have  prejudiced  the  opposite  paityia 
the  conduct  of  the  action  or  defence,  give  judgment  according  to  the  rery 
right  and  justice  of  the  case. 
Mu^^Isp*.        ^^^*  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  parties  in 
ciaic4M       any  action  or  information,  a(\er  issue  joined,   by  consent  and  by  order  of  aoj 
cMaiof  w^  of  the  judges  of  the  said  superior  Courts,  to  state  the  facts  of  the  case,  io  the 
triau  form  of  a  special  case,  for  the  opinion  of  the  Court,  and  to  agree  that  a  judg* 

ment  shall  be  entered  for  the  plaintiff  or  defendant,  by  confession  or  of  aoUe 
proaequif  immediately  after  the  decision  of  the  case,  or  otherwise  as  the  Couit 
may  think  fit ;  and  ju  Igment  shall  be  entered  accordingly, 
^^nwted  XX Y  I.  And  in  order  to  render  the  rejection  of  witnesses  on  the  groond  of 

Joiaiy  on  ac-  interest  leas  frequent,  be  it  further  eaacted,  that  if  any  witness  shall  be  objected 
*erd!«^io*Se  ^'^  '**  incompetent  on  the  ground  that  tne  verdict  or  judgment  io  ihe  action  on 
AdiniMibi«.     which  it  shall  be  proposed  to  examine  him  would  be  admissible  in  evidence  for 
or  against  him,  such  witness  shall  nevertheless  be  ezaroined«  but  in  that 
case  a  verdict  or  judgment  in  that  action  in  favor  of  the  parly  on  whose  behalf 
he  shall  have  been  examined  shall  not  be  admissible  iu  evidence  for  him  or 
any  one  claiming  under  him,  nor  shall  a  verdict  or  judgment  against  the  party 
on  whose  behalf  he  ohall  have  been  examined  be  admissible  in  evidence  a^uut 
him  or  any  one  claiming  under  him* 
DWcion  to        XXYII.  And  be  it  further  enacted,  that  the  name  of  every  witness  objected 
nameofiha   to  as  incompetent  on  the  ground  that  such  verdict  or  judgment  would  be  ad« 
tb«"ncord.    nu^i^I^  i"  evidence  for  or  against  him,  shall  at  the  trial  be  indorsed  oa  the 
record  or  document  on  which  the  trial  shall  be  had,  together  with  the  name  of 
the  party  on  whose  behalf  he  was  examined,  by  some  officer  of  the  Court,  at 
the  request  of  either  party,  and  shall  be  aderwards  entered  on  the  record  of 
the  judgment ;  and  such  indorsement  or  entry  shall  be  sufficient  evidence  that 
such  .witness  was  examined  in  any  subsequent  proceeding  in  which  the  verdict 
or  judgment  shall  be  offered  in  evidence. 
Jury  em-  XXYIII.  And  be  it  further  enacted,  that  upon  all  debts  or  sums  certaio, 

to  allow  ?n-  payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  oa 
dlbif  "^°   ^°^  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow  interest  to  the 
creditor  at  a  rate  not  exceeding  the  current  rate  of  interest  from  the  time  whea 
such  debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable  hy 
virtue  of  some  written  instrument  at  a  certain  time,  or  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment  shall  have  been  made  in  writiogi 
ao  as  such  demand  shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand  until  the  term  of  payment;  provided  that  interest 
shall  be  payable  in  all  cases  in  which  it  is  noW  payable  by  law. 
[  *721  ]       *XX1a.  And  be  it  further  enacted,  that  the  jury  on  the  trial  of  any  issue, 
incanainac-  or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages 
ry  nay^fva  in  the  nature  of  interest,  over  and  above  the  value  of  the  goods  at  the  time 
«^M[M  io    Qf  ^Q  conversion  or  seizure,  in  all  actions  of  trover  or  trespass  de  bonis  a^ 
LtenMu'*     pwtatx9%  and  over  and  above  the  money  recoverable  in  all  actions  on  policies 

"  of  assurance  made  after  the  passing  of  this  Act 
iniaraatio  ^      XXX.  And  be  it  further  enacted,  that  if  any  person  shall  sue  out  any  wnt 

allowed  on 
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of  error  upon  any  jodgment  whatsoever  given  in  any  Coart  in  any  action  per-  *  ^^  ]^*  ^> 
80Da]|  and  the  Court  of  error  shall  give  judgment  for  the  defendant  thereon«  . 

then  interest  shall  be  allowed  by  the  Court  of  error  for  such  time  as  execution  error  for  the 
baa  been  delayed  by  such  writ  of  error,  for  the  delaying  thereof.  ecuUon'hS' 

XXXI.  And  be  it  further  enacted,  that  in  every  action  brought  by  any  ex-  been  delay. 
«cutor  or  administrator  in  right  of  the  testator  or  intestate,  such  executor  or  ^  * 
administrator  shall,  unless  the  Court  in  which  such  action  is  brought,  or  a  fJing^i^ 
judge  of  any  of  the  said  superior  Courts  shall  otherwise  order,  be  liable  to  right  of  Um 
pay  costs  to  the  defendant  in  case  of  being  nonsuited  or  a  verdict  passing  paycoeu. 
against  the  plaintif}*,  and  in  all  other  cases  in  which  he  would  be  liable  if  such 
plaintiff  were  suing  in  his  own  right  upon  a  cause  of  action  accruing  to  him« 

9e\f;  and  the  defendant  shall  have  judgment  for  such  costs,  and  they  shall  be 
recovered  in  like  manner. 

XXXII.  And  belt  further  enacted,  that  where  several  persons  s^aII  ^  ^f^ge^y^™*}*^® 
made  defendants  in  any  personal  action,  and  any  one  or  more  of  them  shall  defendaMs 
have  a  nolle  prosequi  entered  as  to  him  or  them,  or  upon  the  trial  of  such  ac-  havCurVn^ 
tion  shall  have  a  verdict  pass  for  him  or  them,  every  such  person  shall  have  '«  prosequi 
jodgment  for  and  recover  his  reasonable  costs,  unless,  in  the  case  of  a  trial,  ^^n ii!<n^ 
the  judge  before  whom  such  cause  shall  be  tried  shall  certify  upon  the  record,  <^*>'- 
under  bis  hand,  that  there  was  a  reasonable  cause  for  making  such  person  a 
defendant  in  such  action. 

XXXIII.  And   be  it  further   enacted,  that  where  kuj  nolle  prosequi  shall  Whennofu 
have  been  entered  upon  any  count,  or  as  to  part  of  any  declaration,  the  de-  ul^^STu^n"* 
fendant  shall  be  entitled  to,  and  have  judgment  for,  and  recover  his  reasona-  «nycou(K> 
ble  costs  in  that  behalf. 

XXXIV.  And  be  it  further  enacted,  that  in  all  writs  of  scire  facias  the  f^JjJJJ,^ 
plaintiff  obtaining  judgment  or  an  award  of  execution  shall   recover  his  costs  and  piaintui' 
of  suit  upon  a  judgment  by  default  as  well  as  upon  a  judgment  after  plea  ondem"^'^ 


ur- 


pleaded  or  demurrer  joined ;  and  that  where  judgment  shall  be  given  either  r®^  to  ^^^^ 
for  or  against  a  plaintiff  or  demandant,  or  for  or  against  a  defendant  or  tenant,  ^^* 
upon  any  demurrer  joined  in  any  action  whatever,  the  party  in  whose  favor 
such  judgment  shall  be  given  shall  also  have  judgment  to  recover  his  costs  in 
that  behalf. 

XXXY.  And  whereas  it  is  provided  in  and  by  a  statute  passed  in  the  sixth  cont^  of  ep*. 
year  of  tl^e  reign  of  his  lute  Majesty,  intituled  "An  Act  for  consolidating  and  clSL^Jf*?*" 
amending  the  Law  relative  to  Jurors  and  Juries,"  that  the  person  or  party  nooeuk. 
who  shall  apply  for  a  special  jury  shall  pay  the  fees  for  striking  such  jury,  o  o.  4,  e.  ml 
and  all  the  expenses  occasioned  by  the  trial  of  the  cause  by  the  same,  and 
shall  not  have  any  further  or  other  allowance  for  the  same,  upon  taxation  of 
coats,  than  such  person  or  party  would  be  entitled  unto  in  case  the  cause  had 
been  tried  by  a  common  jury,  unless  the  judge  before  whom  the  cause  is  tried 
ahall,  immediately  after  the  verdict,  certify  under  his  hand,  upon  the  back  of 
the  record,  that  the  same  was  a  cause  proper  to  be  tried  by  a  special  jury : 
and  whereas  the  said  provision  does  not  apply  to  cases  in  which  the  plaintiff 
baa  been  nonsuited,  and  it  is  expedient  that  the  judge  should  have  such  power 
of  certifying  as  well  when  a  plaintiff  is  nonsuited  as  when  he  has  a  verdict 
against  him ;  be  it  therefore  enacted,  that  the  said  provisions  of  the  said  last- 
ineAiiooed  act  of  parliament,  and  every  thing  therein  contained,  shall  apply  to 
caoea  in  which  the  plaintiff  shall  be  nonsuited  as  well  as  to  cases  in  which  a 
verdict  shall  pass  against  him. 

XXXYL  And  whereas  it  would   tend  to  the  better  dispatch  of  business,  Power  to 
and  would  be  more  convenient,  and  better  assimilate  the  practice  and  pro-  hutons  'iTto 
mote  uniformity  in  the  allowance  of  costs,  if  the  officers  on  the  plea  side  of  t^«^otncers 
*the  Courts  of  King's  Bench  and  Exchequer,  and  the  officers  of  the  Court  of  court  at 
Common  Pleas  at  Westminster,  who  now  perform  the  duties  of  taxing  costs,  JJSSS^mSS^ 
were  to  be  empowered  to  tax  costs  which  have  arisen  or  may  arise  in  each  of  [  «722  ] 
the  aaid  Courts  indiscriminately ;  be  it  therefore  enacted,  that  it  shall  be  law- 
ful for  the  judges  of  the  said  Courts,  or  such  eight  or  more  of  tlicm  as  aforo- 
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*  v. «;'  ^  ***^'  ^7  ^"y  '"'®  ^^  order  to  be  from  time  to  time  made«  ia  term  or  vacatiou, 
to  make  such  regulations  for  the  taxation  of  costs  by  any  of  the  said  officers 
of  the  said  Courts  indiscriminately  as  to  them  may  seem  expedient,  although 
such  costs  may  not  have  arisen  in  respect  of  business  done  in  the  Court  to 
which  such  officer  belongs,  and  to  appoint  some  convenient  place  in  which  the 
business  of  taxation  shall  b«  transacted  for  all  the  said  Courts,  and  to  alter 
the  same  when  and  as  it  may  seem  to  them  expedient. 
Executors  of      XXXVII.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  executors 
(HatnLin°for    ^^  administrators  of  any  lessor  or  landlord  to  distrain  upon  the  lands  demised 
arreaHinbia  for  any  term,  or  at  will,  for  the  arrearages  of  rent  due  to  such  lessor  or  land- 
lord in  his  lifetime,  in  like  manner  as  such  lessor  or  landlord  might  have  done 
in  his  lifetime. 
ArreftTimax      XXXYIII.  And  be  it  further  enacted,  that  such  arrearages  maybe  dis* 
forw'thJns?**  *^*^"®*^  ^^^  *^®'*  *^®  ^"^  ^^  determination  of  such  term  or  lease  at  will,  in  the 
month* aAer  Same  manner  as  if  such  term  or  lease  had  not  been  ended  or  determined; 
Uo"o?terin.  Provided  that  such  distress  be  made  within  the  space  of  six  calendar  months 
afler  the  determination  of  such  term  or  lease,  and  durinsr  the  continuance  of 
the  possession  of  the  tenant  from  whom  such  arrears  became  due :  provided 
also,  that  all  and  every  the  powers  and  provisions  in  the  several  statutes  made 
relating  to  distresses  for  rent  shall  be  applicable  to  the   distresses  so  made  as 
aforesaid. 
Stt*mi««ion       XXXIX.  And  whereas  it  is  expedient  to  render  refereDces  to  arbitration 
toarbitracion  more  effectual ;  be  it  further  enacted,  that  the  power  and  authority  of  any 
cJ»urt!*tc.    arbitrator  or  umpire  appointed  by  or  in  pursuance  of  any  rule  of  Court,  or 
not  to  be  re.  judge's  Older,  or  order  of  nisi  prius,  in  any  action  now  brought  or  which  shall 
without        be  hereafler  brought,  or  by  or  in   pursuance  of  any  submission  to  reference 
Court. ^^'^  ***•  containing  an  agreement  that  such  submission  shall  be  made  a  rule  of  any 
of  his  Majesty's  Courts  of  Record,  shall  not  be  revocable  by  any  party  to 
such  reference  without  the  leave  of  the  Court  by  which   «uch  rule  or  order 
shall  be  made,  or  which  shall  be  mentioned  in  such  submission,  or  by  leave  of 
a  judge ;  and  the  arbitrator  or  umpire  shall  and  may  and  is  hereby  required  to 
proceed  with  the  reference  notwithstanding  any  such  revocation,  and  to  make 
such  award,  although  the  person  making   such  revocation  shall  not  afterwards 
attend  the  reference  ;  and  that  the  Court  or  any  judge  thereof  may  from  time 
to  time  enlarge  the  term  for  any  such  arbitrator  making  his  award.    . 
Powar  to  XL.  And  be  it  further  enacted,  that  when  any  reference  shall  have  been 

aSSSfancoof  *"^^®  ^Y  ^"7  ®"^^  ™'®  ^^  Order  as  aforesaid,  or  by  any  submission  contained 
witna«Mf.  in  such  agreement  as  aforesaid,  it  shall  be  lawful  for  the  Court  by  which  such 
rule  or  order  shall  be  made,  or  which  shall  be  mentioned  in  such  agreement, 
or  for  any  judge,  by  rule  or  order  to  be  made  for  that  purpose,  to  command 
the  attendance  and  examination  of  any  person  to  be  named,  or  the  production 
of  any  documents  to  be  mentioned  in  such  rule  or  order ;  and  the  disobedi- 
ence to  any  such  rule  or  order  shall  be  deemed  a  contempt  of  Court,  if.  in  ad- 
dition to  the  service  of  such  rule  or  order,  an  appointment  of  the  time  and 
place  of  attendance  in  obedience  thereto,  signed  by  one  at  least  of  the  arbi- 
trators, or  by  the  umpire,  before  whom  the  attendance  is  required,  shall  sl^e 
be  served  either  together  with  or  after  the  service  of  such  rule  or  order :  pft>- 
vided  always,  that  every  person  whose  attendance  shall  be  so  required  shall 
be  entitled  to  the  like  conduct-money,  and  payment  of  expenses  and  for  loss 
of  time,  as  for  and  upon  attendance  at  any  trial :  provided  also,  that  the  ap- 
plication made  to  such  Court  or  judge  for  such  rule  or  order  shall  set  forth 
the  county  where  such  witness  is  residing  at  the  time,  or  satisfy  such  Court  oj 
judge  that  such  person  cannot  be  found  :  provided  also,  that  no  person  shiB 
be  compelled  to  produce,  under  any  such  rule  or  order,  any  writing  or  othet 
[  *723  ]  document  that  he  would  not  be  compelled  to  produce  *at  a  trial,  or  to  attend  it 

more  than  two  consecutive  days,  to  be  named  in  such  order. 
Poww  tbr        XLI.  And  be  it  further  enacted,  that  when  in  any  rule  or  order  otttltnw^ 
WB^iSSra  ^^  *"  *°7  submission  to  arbitration  containing  an  agreement  that  the  subrntf* 
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BioD  fihail  be  made  a  rule  of  Court,  it  shall  be  ordered  or  agreed  that  the  wit-  ^  ^^  ^*  ^' 
nesses  upon  such  reference  shall  be  examined  upon  oath«  it  shall  be  lawful  for  nije  or  court 
the  arbitrator  or  umpire,  or  any  one  arbitrator,  and  he  or  they  are  hereby  au-  to  adminiaior 
thorized  and  required,  to  administer  an  oath  to  such  witnesses,  or  to  take  ^  ^^*^' 
their  affirmation  in  cases  where  affirmation  is  allowed  by  law  instead  of  oath ; 
and  if  upon  such  oath  or  affirmation  any  person  making  the  same  shall  wil- 
fully and  corruptly  give  any  false  evidence,  every  person  so  offending  shall 
be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall  be  prosecuted  and 
punished  accordingly. 

XLII.  And  whereas  it  would  be  convenient  if  the  power  of  the  superior  Powejof 
Courts  of  common  law  and  equity  at  Westminster  to  grant  commissions  for  commUifions 
taking  affidavits  to  be  used  in  the  said  Courts  respectively  should  be  extend-  ^^®^^'^^^; 
ed  ;  be  it  further  enacted  by  the  authority  aforesaid,  that  the  lord  high  chan-  tend  to  sc<  t- 
cellor,  lord  keeper  or  lords  commissioners  of  the  great  seal,  the  said  Courts  {tSd  *"^  ''*' 
of  law,  and  the  several  judges  of  the  same,  shall  have  such  and  the  same 
powers  for  granting  commissions  for  taking  and  receiving  affidavits  in  Scot- 
land and  Ireland,  to  be  used  and  read  in  the  said  Courts  respectively,  as  they 
now   have  in  all  and  every  the  shires  and  counties    within  the  kingdom  of 
England,  and  dominion  of  Wales,  and  town  of  Bet wick-upon-T weed,  and  in 
the  Isle  of  Man,  by  virtue  of  the  statutes  now  in  force ;    and   that  all  and 
every  person  and  persons  wilfully  swearing  or  affirming  falsely  in  any  affidavit 
to  be  made  before  any  person  or  persons  who  shall  be  so  empowered  to  take 
affidavits  under  the  authority  aforesaid  shall  be  deemed  guilty  of  perjury,  and 
shall  incur  and  be  liable  to  the  same  pains  and  penalties  as  if  such  person  had 
wilfully  sworn  or  affirmed  falsely  in  the  open   Court  in  which  such  affidavit 
shall  be  entitled,  and  be  liable  to  be  prosecuted  for  such  perjury  in  any  Court 
of  competent  jurisdiction  in  that  part  of  the  United  Kingdom  in  which  such 
offence  shall  have  been  committed,  or  in  that  part  of  the  United  Kingdom  in 
which  such  person  shall  be  apprehended  on  such  a  charge. 

XLIII.  And  whereas  the  observance  of  holidays  in  the   said  Courts  of  jiuonVr  co?I 
common  law  during  term  time,  and  in  the  offices  belonging  to  the  same,  on  uiin  hou. 
the  several  days  on  which  holidays  are  now  kept,  is  very  inconvenient,  and  .  ^^'' 
tends  to  delay  in  the  administration  of  justice ;  be  it  therefore  enacted  by  the 
authority  aforesaid,  that  none  of  the  several  days  mentioned  in  the  statute 
passed  in  the  sessions  of  parliament  holden  in  the  fiAh  and  sixth  years  of  the 
reign  of  King  Edward  the  Sixth,  intituled  ^*An  Act  for  keeping  Holidays  sfc6Edw.«, 
and  Fasting  Days,"  shall  be  observed  or  kept  in  the  said  Courts,  or  in  the  ^* 
several  offices  belonging  thereto,  except  Sundays,  the  day  of  the  Nativity  of 
our  Lord  and  the  three  following  days,  and  Monday  and  Tuesday  in  Easter 
week. 

XLIY.  And  be  it  further  enacted,  that  this  statute  shall  commence  and  commence. 
take  effect  on  the  first  day  of  June  one  thousand  eight  hundred  and  thirty-         ^  ^ 
three. 

XLT.  And  be  it  further  enacted,  that  nothing  in  this  Act  shall  extend  to  ^''^^,^^''^^ 
that  part  of  the  United  Kingdom  called  Ireland,  or  that  part  of  the  United  ScoUaod, 
Kingdom  called  Scotland,  except  in  the  cases  hereinbefore  specially  men- 
tioned. 

REGULiE  GENERALES.  Orii»L.. 

OF  UOVRT. 

Trinity  Term.     1  William  IV.  1831.  Reg.  o«n. 

Wbbreas  declarations  in  actions  upon  bills  of  exchange,  promissory  notes,      w'.  4.'  ^ 
and  the  counts  usually  called  the  common  counts,  occasion  unnecessary  ex-  Forme  of 
pense  to  parties  by  reason  of  their  length,  and  the  same  may  be  drawn  in  a  dedaraUone. 
more  concise  form  :  Now  for  the  prevention  of  such  expense,  it  is  ordered, 
*that  if  any  declaration  in  aMumpsit  hereafter  filed  or  delivered,  and  to  which  ly^««*«»i»- 
the  plaintiff  shall  not  be  entitled  to  a  plea  as  of  this  term,  being  for  any  of  the  r  »724  1 
demands  mentioned  in  the  schedule  of  forms  and   directions  annexed  to  this 
Vol,  I.  87 
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Tmi.^i  ^'^^^'  ^^  demands  of  a  like  nature,  shall  exceed  in  length  such  of  die  saki 
w*.  4  forms  set  forth  or  directed  in  the  said  schedule  as  may  he  appHoahle  to  the 
Ifl  debt.  case  ;  or,  if  any  declaration  in  debl  to  be  so  filed  or  delivered  for  similar 
causes  of  action,  and  for  which  the  action  of  aasUmpsit  would  lie,  shall  exce6d 
such  length,  no  costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if  be  suc- 
ceeds in  the  cause ;  and  such  costs  of  the  excess  as  have  been  incurred  by 
the  defendant  shell  be  taxed  and  allowed  to  the  defendant,  and  he  deducted 
from  the  costs  allowed  to  the  plaintiff.  And  it  is  further  ordered,  that  on  (he 
taxation  of  costs  as  between  attorney  and  client,  no  costs  shall  be  aUowed  to 
the  attorney  in  respect  of  any  such  excess  of  length ;  and  in  case  any  cosli 
shall  be  payable  by  the  plaintiff  to  the  defendant  on  account  of  such  excess, 
the  amount  thereof  shall  be  deducted  from  the  amount  of  the  attorney's  bill. 

Tknterdem.         J.  Yaughan. 

N.  C.  TiNDAL.      J  Pabkb. 

Lthdhurst.  W.  Bolland. 

J.  BaTLET.  J.  B.  BoSAlfQOBT. 

J.  A.  Park.  W.  E.  Tauktok. 

"^  J.  LiTTLEDALE.       £.  H.  AlDERSON. 

S.  Gaseleb.         J.  Pattesoh. 


Schedule  of  Fobms  and  Directions. 

Count  on  a      For  that  whereas  the  defendant,  on  the day  of ,  in  the  year  of 

note"agam8i  o"""  I-^ord  — — ,  at  London  [or  in  the  county  of ]  made  his  promissory 

the  maker,    note  in  writing,  and  delivered  the  same  to  the  plaintiff,  and  thereby  promised 

indJIieef  u  to  pay  to  the  plaintiff  £ , days   [weeks  or  months]  af\er  the  date 

thecaee  may  thereof  [or  OS  the  fact  may  6c],  which  period  has  now  elapsed  ;   [or  if  tke  noU 
be  payable  to  A.   B.]  and  then  and  there  delivered   the  same  to  .^.  B.^nnd 

thereby  promised  to  pay  to  the  said  A*  B,  or  order  £ ,  days  [weeks 

or  months]  after  the  date  thereof  [or  as  the  fact  may  bt],  which  period  has 
now  elapsed  ;  and  the  said  A.  B.  then  and  there  indorsed  the  j^iime  to  the 
plaintiff,  whereof  the  deft*ndant  then  and  there  had  notice,  and  then  and  there, 
in  consideration  of  the  premises,  promised  to  pay  the  amount  of  the  said  note 
to  the  plaintiff,  according  to  the  tenor  and  effect  thereof. 

Coiiniona         Whereas  one  C.  Z>.  on  the day  of ,  in  the  year  of  our  Lord— i 

nnir'SSJJet  ftt  London  [or  in  the  county  of ],  made  his  promissory  note  in  writing, 

rayee  bj  in-  and  thereby  promised  to  pay  the  defendant  or  order  £ , days  [weeks 

^^'^^'  or  months]  afler  the  date  thereof,  [or  as  the  fact  may  6e]  which  peiiod  has 
now  elapsed ;  and  the  defendant  then  and  there  indorsed  the  same  to  the 
plaintiff,  [or,  nnd  the  defendant  then  and  there  indorsed  the  same  to  X  Y^ 
and  the  said  X.  F.  then  and  there  indorsed  the  same  to  the  plaintiflf;]  aod  the 
said  C.  Z>.  did  not  pay  the  amount  thereof,  although  the  same  was  there  pre- 
sented to  him  on  the  day  when  it  became  due ;  of  all  which  the  defendurt 
then  and  there  had  due  notice. 

Count  ou  a        Whereas  one  C  D,  on ,  at  London  [or  in  the  county  of—],  made 

noie**igainBi  ^*^  promissory  note  in  writing,  and  thereby  promised  to  pay  to  X  F.  or  order 

indoner  by  £ , days  [weeks  or  months]  afler  the  date  thereof,  [or  ae  tht  fati 

u  orsee.  ^^^  ^^^^  which  period  has  now  elapsed ;  and  then  and  there  delivered  the 
said  note  to  the  said  X  F.,  and  the  said  X.  F.  then  and  there  indorsed  the 
same  to  the  defendant,  and  the  defendant  then  and  there  indorsed  the  same  to 
the  plaintiff;  [or,  and  the  defendant  then  and  there  indorsed  the  same  to  Q' 
Jf2.,  and  the  said  Q.  R.  then  and  there  indorsed  the  same  to  the  plaintiff;]  sod 
the  said  C.  Z>.  did  not  pay  the  amount  thereof  although  the  same  was  there 
presented  to  him  on  the  d  ly  when  it  became  due ;  of  all  which  the  defeodaot 
then  and  there  had  due  notice. 

I  *726  ]        *  Whereas  the  plaintiff  on ,  at  London  for  in  the  county  of ]» made 

Count  on  nn  bis  bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and 

Change  ^  thereby  required  the  defendant  to  pay  to  the  plaintiff  £ , days 

««pto/b7    [w««k»  ^  months]  afler  the  date  [or  sight]  thereof,  which  period  has  now 
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alafMed  ;  and  ihe  defendant  then  and  there  accepted  the  said  bill,  and  promised    |!^^''^'*| 
the  plaintiff  to  pay  the  same,  according  to  the  tenor  and  effect  thereof  and  of      w!  4.' 
his  said  acceptance  thereof,  but  did  not  pay  the  same  when  due.  the  drawer, 

Whereas  the  plaintiff  on ^  at  London  [or  in  the  county  of-        ],  made  payS*  *° 

his   bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  count  on  an 

thereby    required  ihe   defendant  to  pay  to  O.   P.  or  order  £ , days  ['i^cSL^i^  °^ 

[weeks  or  months]  af\er  the  date  [or  sight]  thereof,  which  period  has  now  elap-  egan.ei  iha 
Bed  ;  and  then  and  there  dalivered  the  same  to  the  said  O  P.,  and  the  said  de-  fhe'^dV'awer, 
fendant  then  and  there  accepted  the  same,  and  promised  the  plaintiff  to  pay  "^i  being  ibe 
the  same  according  to  the  tenor  and  eflPect  thereof,  and  of  his  acceptance  there-  ^^^^* 
of;  yet  he  did  not  pay  the  amount  thereof,  although  the  said  bill  was  there  pre- 
sented to  him  on  the  day  when  it  became  due,  and  thereupon  the  same  was 
then  and  there  returned  to  the  plaintiff;  of  all  which  the  defendant  then  and' 
there  had  notice. 

Whereas  one  JS.  F.  on  ,  at  London  [or  in  the  county  of ],  made  Count  rn  an 

his  bill  of  exchange  in  writing  and   directed  the  same  to  the  defendant,  and  ^^xchai^g^  ^^ 
thereby  required  the  defendant  to  pay  to  the  said  E,  F.  [or  to  H,  G.J  or  order  against  che 

£ , days  [weeks  or  months]  after  date  [or  sighlj  thereof,  which  peri-  t^lfH^l,^^ 

od  has  now  elapsed,  and  the  defendant  then  and  there  accepted  the  said  bill, 
and  the  said  £.  F.  [or  the  said  H>  G.]  then  and  there  indorsed  the  same  to  the 
plaintiff;  [or  and  the  said  E.  F.,  or^  the  said  H,  G.  then  and  there  indorsed 
the  same  to  K>  J.,  and  the  said  K.  J.  then  and  there  indorsed  the  same  to  the 
plaintiff ;]  of  all  which  the  defendant  then  and  there  had  due  notice,  and  then 
and  there  promised  the  plaintiff  to  pay  the  amount  thereof  according  to  the 
taoor  and  effect  thereof,  and  of  his  acceptance  thereof. 

Whereas  one  E.  F.  on ,  at  London  [or  in  the  county  of         ],  made  count  on  an 

his  bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant,  and  J^^dnanae^  ^'^ 

thereby    required  the  defendant  to  pay   to    the  plaintiff^ , days  againauhe 

[weeks  or  months]  afler  the  sight  [or  date]  thereof  which  period  has  now  2^^^^^ 
elapsed,  and  the  defendant  then  and  there  accepted  the  same,  and  promised 
the  plaintiff  to  pay  the  same  according  to  the  tenor  and  effect  thereof,  and 
of  his  acceptance  thereof. 

Whereas  the  defendant  on ,  at  London  [or  in  the   county  of         ,]  count  on  an 

nnade  his  bill  of  exchange  in  writing  and  directed  the  same  to  /.  £,  and  exchang?  '^ 

thereby  required  the  said  J.   JT.  to  pay   to  the  plaintiff  £ ,  —  days  against  iho 

[weeks  or  months]  after  the  date  [or  sight]  thereof,  and  then  and  there  deliv-  pay^iTon^ 
ered  the  same  to  the  said  plaintiff,  and  the  same  was  then  and  there  presented  nonaccep. 
to  the  said  J.  K,  for  acceptance,  and  the  said  J.  JST.  then   and  there  refused 
to  accept  the  same  ;  of  all  which  tne  defendant  then  and  there  had  due  notice. 

Whereas  the  defendant  on ,  at  London  [or  in  the  county  of  ],  Coum  on  an 

made  his  bill  of  exchange  in  writing  and  directed  the  same  to  J.  JfiT.,  and  SjjjJng"**^ 
thereby  required  the  said  J.  K.  to  pay  to  the  order  of  the  said  defendant  against 

£, ^, days  [weeks  or  months]  after  the  sight  [or  date]  thereof,  and  the  ind^rMt  on 

said  defendant  then  and  there  indorsed  the  same  to  the  plaintiff,  [or^  and  the  Jnce.*^*^*^'" 
said  defendant  then  and  there  indorsed  the  same  to  JL.  JVf.  and  the  said  L.  M, 
then  and  there  indorsed  the  same  to  the  plaintiff;]  and  the  same  was  then  and 
there  presented  to  the  said  J.  £1  for  acceptance,  and  the  said  J.  K,  then  and 
there  refused  to  accept  the  same ;  of  all  which  the  defendant  then  and  there 
had  due  notice. 

And  whereas  one  JV.  O.  on  -^— i  at  London  [or  in  the  county,  of ],  count  on  an 

made  his  bill  of  exchange  in  writing  and  directed  the  same  to  P.   Q.,  and  Sj^jJJ'^^  "^^ 

thereby  required  the  said  P.  Q.  to  pay  to  his  order  £ , days  [weeks  ^eainei  in. 

or  months]  after  the  date  for  sight)  therefore,  and  the  said  JV.  O.  then  and  dofwlon   ' 
there  indorsed  the  said  bill  to  the  defendant  [or  to  JR.   S.  and  the  said  B-  S.  JJJ;'^*'P*- 
*th*»n  and  there  indorsed  the  same  to  the  defendant,]  and  the  defendant  then    r  W726] 
and  there  indorsed  the  same  to  the  plaintiff;  and  the  same  was  then  and  there 
presented  to  the  said  P.  Q.  for  acceptance,  and  the  said  P.  Qw  then  and  there 
refused  to  accept  ihe  same ;  of  all  which  the  defendant  then  and  there  had  due 
notice. 
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Trin  T^"i'        WhcTeas  one  A".  O.  on ,  at  London  [or  in  the  county  of—],  made 

w'.  4.'      his  bill  of  exchange  in  writing  and  directed  the  same  to  P.   Q.,  and  thereby 

Count  on  an  required  the  said  Jr.  Q.  to  pay  to  the  defendant  or  order  £ , days 

cxchatjff"  ^^  [weeks  or  months]  after  the  date  [or  sight]  thereof,  and  then  and  there  deliv- 
again^t         ercd  the  same  to  the  defendant,  and  the  defendant  then  and  there  indori^ed  the 
Soi^^^^oil"'  said  bill  to  the  plaintiff,  [or  to  R.  S.,  and  the  said  R.  S  then  and  there  indor- 
nonaccepi-    ged  the  Same  to  the  plaintiff,]  and  the  same  was  then  and  there  presented  to 
the  said   P.  Q.  for  acceptance,  and  the  said  P.  Q.  then  and  there  refused  to 
accept  the  same  ;  of  all  which  the  defendant  then  and  there  had  due  notice. 
Direction  for      If  the  declaration  be  against  any  party  to  th^  bill  except  the  drawee  or  ac- 
on^bms^*^^    ceptor,  and  the  bill  be  payable  at  any  time  af\er  date,  and  the  action  not  brought 
where  action  (ill  the  time  IS  estpircd,  it  will  be  necessary  to  insert,  as  in  declarations  oo 
time^of  paj.  promissory  notes,  immediately  aAer  the  words  denoting  the  time  appointed  for 
meat  azpir-  payment,  the  following  words,  viz. :  which  period  has  now  tlapsedj  and,  iostead 
1st.  On  bills  of  ftverrinrr  that  the  bill  was  presented  to  the  drawee  for  aeeepianct^  and  that 
payabieafter  he  refused  to  accept  the  same,  to  allege  that  the  drawee  [naming  him]  did  not 
pay  the  said  bill^  altlhough  the  same  was  there  presented  to  him  on  the  day  vhea 
it  became  due, 
9d.  On  bills      And  if  the  declaratii^n  be  against  any  party  except  the  drawee  or  acceptor, 
wghl!*'***^*'  and  the  bill  be  payable  at  any  time  after  sight,  it  will  be  necessary  to  insert, 
after  the  words  denoting  the  time  appointed  for  payment,  the  following  words, 
viz.  :  and  the  said  drawee  [naming  him]  then  and  there  sate  and  accepisdiht 
samCf  and  the  said  period  has  "now  elapsed^  and  instead  of  alleging  that  the 
bill  was  presented  for  acceptance  and  refused,  to  allege  that  the  drawee  [nan- 
ing  him]  did  not  pay  the  said  6t7/,  although  the  same  was  presented  to  kim  n 
the  day  when  it  became  due, 
DirecUone  jf  g  JVb/e  OT  Bill  be   payable  at  stV^/,  the  form  of  the  declaration  must  be 

tor   declara-  .,  .      .        ^   ^         %  •  t      ^      \  .ii 

Uons  on  uiia  Varied  SO  as  to  suit  the  case,  which  may  be  easily  done. 

abiTataSSt!       Declaration  on  foreign  bills  may  be  drawn  according  to  the  principle  of  these 

On  forcipi    ^®'''^8,  with  the  necessary  variations. 

blllB.  

Common  Counts. 

^Se5  wfd        Whereas  the  defendant  on ,  at  London  for  in  the  county  of ]. 

«o!d,  or  sold  was  indebted  to  the  plaintiff  in  £         ,  for  the  price  and  value  of  goods  theo 
and  dciiTer.  ^^  j^ere  bargained  [or  sold]  and  sold  [or  delivered]  by  the  plaintiff  to  the  de- 
fendant, at  his  request : 

nSeria*!?         "^^^  '"  ^ '  ^^^  *^^  P"^®  *"^  value  of  Work  then  and  there  done,  and 

«  materials  for  the  same  provided  by  the  plaintiff  for  the  defendant,  at  his  re- 
quest : 

Money  lent.  ^nd  jq  £ ^  f^^  money  then  and  there  lent  by  the  plaintiff  to  the  defend- 
ant at  his  request : 

Money  paid.      ^nd  in  £ ,  for  money  then  and  there  paid  by  the  plaintiff  for  the  use  of 

the  defendant,  at  his  request : 

Money  And  in  £ ,  for  money  then  and  there  received  by  the  defendant  for  the 

received.       ^^^  ^^  the  olaintiff : 

^«jn»  And  in  £ ,  for  money  found  to  be  due  from  the  defendant  to  the  plain- 

tiff, on  an  account  then  and  there  stated  between  them. 
duUioitt'^""      ^^^  whereas  the  defendant  afterwards,  on,  &c.  in  consideration  of  the  prem- 
ises respectively,  then  and  there  promised  to  pay  the  said  several  monies  re- 
spectively to  the  plaintiff,  on  request :  Tet  he  hath  disregarded  his  promises, 
and  hath  not  paid  any  of  the  said  monies  or  any  part  thereof;  to  the  plaintiff's 

damage  of  £ ,  and  thereupon  he  brings  suit,  &c. 

[  *727  J       *If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  note 
S  1^  «"en"  ^'  acceptor  of  a  bill  of  exchange,  it  will  be  proper  to  place  them  first  in  the 
2Jjj^conciu-    declaration,  and  then  in  the  general  conclusion  to  aay,  promised  to  pay  the 
said  last-mentioned  several  monies  respectively. 
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REGUL^  GENERALES. 

Trinity  Term.     1  William  IV.  1831. 
It  is  ordered,  That  a  defendant  may  justify  bail  at  the  same  time  at  which    Re?.  Oen, 
they  are  put  in,  upon  giving  four  days'  notice  for  that  purpose,  before  eleven       w.  4." 
o'clock  in  the  rooming,  and  exclusive  of  Sunday.     That  if  the  plaintiff  is  de-  jufUfjingat 
sirous  of  time  to  inquire  after  the  bail,  and  shall  give  on^  day's  notice  thereof,  [{'"°."*J5y* 
as  aforesaid,  to  the  defendant,  his  attorney  or  agent,  as  the  case  may  be,  before 
the  time  appointed  for  justification,  stating  therein  what  further  time  Ia  required, 
such  time  not  to  exceed  three  days  in  the  case  of  town  bail,  and  six  days  in 
the   case  of  country  bail,  then   (unless  the  Court  or  a  judge  shall  otherwise 
order)  the  time  for  putting  in  and  justifying  bail  shall  be  postponed  accordingly, 
and  all  proceedings  shall  be  stayed  in  the  mean  time. 

2.  And  it  is  further  ordered,  that  every  notice  of  bail  shall,  in  addition  to  rnrm  or  no. 
the  descriptions  of  the  bail,  mention  the  street  or  place,  and  number  (if  any),  **co  <»*'*»"• 
where  each  of  the  bail  resides,  and  all  the  streets  or  places,  and  numbers  (if 

any),  in  which  each  of  them  has  been  resident  at  any  time  within  the  last  six 
months,  and  whether  he  is  a  housekeeper  or  freeholder. 

3.  And  it  is  further  ordered,  that  if  the  notice  of  bail  shall  be  accompanied  Affiiiavitof 
by  an  affidavit  of  each  of  the  bail  according  to  the  form  hereto  subjoined,  and  i'JfbJfi*"^" 
if  the  plaintiff  afterwards  except  to  such  bail,  he  shall,  if  such  bail  are  allowed, 

pay  the  costs  of  justification,  and  if  such  bail  are  rejected,  the  defendants  shall 
pay  the  costs  of  opposition,  unless  the  Court  or  a  judge  thereof  shall  otherwise 
order. 

4.  And  it  is  further  ordered,  that  if  the  plaintiff  shall  not  give  one  day's  Notice  of 
notice  of  exception  to  the  bail,  by  whom^uch  affidavit  shall  have  been  made,  •««i*»on- 
the  recognizance  of  such  bail  may  be  taken  out  of  Court  without  other  justifi- 
cation than  such  affidavit. 

6.  And  it  is  further  ordered,  that  the  bail  of  whom  notice  shall  be  given,  Baiinc»iiobe 
shall  not  be  changed  without  feuve  of  the  Court  or  a  judge.  wkhifat 

6.  And  it  is  further  ordered,  that  with  every  declaration,  if  delivered,  or  with  cJu®."*^ 
the  notice  of  declaration,  if  filed,  containing  counts  in  Indebitatus  ^s^umpsit^  judge. 

or  debt  on  simple  contract,  the  plaintiff  shall  deliver  full   particulars  of  his  Particulars 
demand  under  those  couutf>,  where  such  particulars  can  be  comprised  within  SimaJ,'d.'^*' 
three  folios  ;  and  where  the  same  cannot  be  comprised  within  three  folios,  he 
shall  deliver  such  a  statement  of  the  nature  of  his  claim,  and  the  amount  of 
the  sum  or  balance  which  he  claims  to  be  due,  as  may  be  comprised  within 
th^t  number  of  folios.     And  to  secure  the  delivery  of  particulars  in  all  such  Conse- 
cases,  it  is  further  ordered,  that  if  any  declaration  or  notice  shall  be  delivered  !!!!f' deliver- 
without  such  particulars,  or  such  statement  as  aforesaid,  and  a  judge  shall  ^"S* 
afterwards  order  a  delivery  of  particulars,  the  plaintiff  shall  not  be  allowed  any 
costs  in  respect  of  any  summons  for  the  purpose  of  obtaining  such  order,  or 
of  the  particulars  he  may  afterwards  deliver.     And  that  a  copy  of  the  particu-  Copy  of  par- 
lars  of  the  demand,  and  also  particulars  (if  any)  of  the  defendant's  set-off,  shall  demand,  and 
be  annexed  by  the  plaintiff's  attorney  to  every  record  at  the  time  it  is  entered  J^  an'^'^'ed** 
with  the  judge's  marshal.  to  recurd. 

7.  And  it  is  further  ordered,  that  upon  every  declaration,  delivered  or  filed  Time  for 
on  or  before  the  last  day  of  any  term,  the  defendant,  whether  in  or  out  of  any  ?*«•*"«• 
prison,  shall  be  compellable  to  plead  as  of  such  term  without  being  entitled  to 

any  imparlance. 

8.  And  it  is  further  ordered,  that  no  judgment  of  non  pros  shall  be  signed  Judgment  of 
for  want  of  a  declaration,  replication,  or  other  subsequent  pleading,  until  four  not(£cu[r-"' 
♦days  next  after  a  demand  thereof  shall  have  been  made  in  writing,  upon  the  iUb;,f^|.nj. 
plaintiff,  his  attorney  or  agent,  al  the  case  may  be.  bie. 

9.  And  it  is  further  ordered,  that  hereafter  it  shall  not  be  necessary  to  issue  [  ^728  J 
more  than  two  summonses  for  attendance  before  a  judge  upon  the  same  mat-  moMM  only 
ter ;  and  the  party  taking  out  such  soromonses  shall  be  entitled  to  an  order  ^  ^  iMcea. 
on  the  return  of  the  second  summons^  unless  cause  is  shown  to  the  contrary.    tanianM  S^ 

fore  Judge. 
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10.  And  it  it  further  ordered,  that  no  declaration  de  bene  esse  shall  be  de- 
livered until  the  expiration  of  six  days  from  the  service  of  the  process  in  the 
case  of  process  which  is  not  bailable,  or  until  the  expiration  of  six  days  from 
the  time  of  the  arrest  in  cn^e  of  bailable  process ;  and  such  six  days  shall  be 
reckoned  inclusive  of  the  day  of  such  service  or  arrest. 

11.  And  it  is  further  ordered,  that  declarations  in  ejectment  may  be  served 
before  the  first  day  of.  any  term,  and  thereupon  the  plaintiff  shall  be  entitled  to 
judgment  against  the  casual  ejector,  in  like  manner  as  upon  declarations  served 
before  the  essoign  or  first  general  return-day. 

12.  And  it  is  further  ordered,  that  before  taxation  of  costs,  one  day's  notice 
shall  be  given  to  the  opposite  party. 

13.  And  it  is  further  ordered,  that  no  rule  to  show  cause,  or  motion  shall  be 
required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to  make  several 
avowries  or  cognizances ;  but  that  such  rules  shall  be  drawn  op  upon  a  judge's 
order,  to  be  made  upon  a  summons,  accompanied  by  a  short  abstract  or  state- 
ment of  the  intended  pleas,  avowries  or  cognizances.  Provided,  that  no 
summons  or  order  shall  be  necessary  in  the  following  cases,  that  is  to  say, 
where  the  plea  of  non-assumpsit,  or  nil  debet,  or  non  detinet,  with  or  without 
a  plea  of  tender  as  to  part,  a  plea  of  the  statute  of  limitations,  set-oflT,  bank** 
ruptcy  of  the  defendant,  discharge  under  an  insolvent  act,  plane  administravit, 
plane  administravit  preeter,  infancy,  and  coverture,  or  any  two  or  more  of  such 
pleas  shall  be  pleaded  together ;  but  in  all  such  cases  a  rule  shall  be  drawn 
up  by  the  proper  otlicer,  upon  the  production  of  the  engrossment  of  the  pleas, 
or  a  draf\  or  copy  thereof. 

14.  And  it  is  further  ordered,  that  these  rules  shall  take  effect  on  the  first 
day  of  next  Michaelmas  term,  except  the  rule  as  to  the  service  of  declarations 
in  ejectment,  which  shall  take  effect  from  the  26th  day  cf  October  next. 

Tenterden.        J.  Yauohak. 

N.  C.  TiNDAL.      J.   Pabkb. 

Ltndhurst.        W.  Bollahd. 

J.  Bailey.  J.  B.  Bosanc^uet. 

J.  A.  Park.  W.  E.  Taunton. 

J.  LiTTLEDALE.     E.  H.  AlDERSON. 

S.  Gaselee.         J.  Patteson. 


Affidavit  of 
fusiifieaiion 


bail. 


Form  of  Affidavit. 
In  the 

Between,  &c. 
A.  .B.,  one  of  the  bail  for  the  above-named  defendant,  maketh  oath  aod 
saith,  that  he  is  a  housekeeper  [or  freeholder,  as  the  .case  may  be]^  residing  at 
[describing  particularly  the  street  or  place^  and  number ^   if  any^]  that  he  is 

possessed  of  property  to  the  amount  of  £ [the  amount  required  by  the 

practice  of  the  Courts^]  over  and  above  all  his  just  debts ;  [if  bail  in  any 
other  action^  add  '*  and  every  other  sum  for  which  he  is  now  bail ;"]  that  he  is 
not  bail  for  any  defendant  except  in  this  action,  [or  if  bail  in  any  other  action 
or  actions  add  '*  except  for  C.  D.  at  the  suit  of  E.  F.  in  the  Court  of  , 

in  the  sum  of  £ ;  for  G.  H.,  at  the  suit  of  /.  K.  in  the  Court  of in 

the  sum,  of  £ ;"  specifying  the  several  actions  with  the  Courts  in  which 

they  are  brought^  and  the  sums  in  which  the  deponent  is  bail ;]  that  die  de- 
ponent's property,  to  the  amount  of  the  said  sum  of  £ ^  [and  if  bail  in 

any  other  (wtion  or  actions  "  of  all  other  sums  for  which  he  is  now  bail  as 

aforesaid,"]  consists  of  [here  specify  the  nature  and  value  of  the  property^  in 

[    '  ^^  J.  *respect  of  which  the  bail  proposes  to  justify  as  follows ; — stock  in  trade,  in  his 

business  of ,  carried  on  by  him  at ,  of  the  value  of  £ ;  of  good 

book  debts  owing  to  him  to  the  amount  of  £ ;  of  furniture  in  his  house, 

at ,  of  the  value  o££ ]  of  a  freehold  or  leasehold  farm,  of  the  value 

of  £ ,  situate  at  — ,  occupied  by  — -^- ;  or  of  a  dwelliog-hoose  <^  die 
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Talae  of  £        ,-gUiuite  at  ,  occupied  bj  — ;  or  of  other  property^    iu«.  Oen. 

particvlarizing  each  description  of  property^  wiih  the  vtUue  thereof;]  and  that    '^^^'^  J'  ^ 

tbe  deponent  hath  for  the  last  six  months  resided  at ,  [deecrtbin^  the  place 

or  plt»ce$  of  such  residence,] 
Sworn,  &c. 

Michaelmas  Term.     3  William  IY.  1882 

I. 
It  is  ordered,  that  every  writ  of  summons,  capias^  and  detainer,  shall  con-    £*fi;.^,'*g 
fain  the  names  of  all  the  defendants  if  more  than  one  in  the  action,  and  shall  >     w.4'' 
not  contain  the  name  or  names  of  any  defendant  or  defendants  in  more  Wric  to  eon- 

«.M*:««Md  «km.«  ^»«  lain  the  name 

actions  tnan  one.  „r  an  the 

2.  It  is  further  ordered,  That  the  following  fees  shall  be  taken  —  derendar.uia 
For  signing  all  writs  for  compelling  an  appearance,  whether  of  £  $•  d. 

summons,  distringas^  capias^  or  detainer,  whether  the  same  shall  ^*^ 

be  the  first  writ,  or  an  alias  or  pluries  writ,  and  whether  the  same 
^all  issue  into  the  same  county  as  the  preceding  writ,  or  into  a 

difierent  county 026 

For  sealing  the  same 007 

For  entering  an  appearance  for  every  defendant 0     10 

Unless  an  appearance  shall  be  entered  for  more  than  one  defendant 
by  the  same  attorney,  and,  in  that  case  for  every  additional  de- 
fendant   004 

3.  It  is  further  ordered,  that  the  person  serving  a  writ  of  summons  shall 
within  three  days  at  least,  after  such  service,  indorse  on  such  writ  the  day  of  ^,^y  (^'Mr. 
the  week  and  month  of  such  service ;  otherwise  (he  plaintiff  ^hall  not  be  at  d'^id  on  ^' 
liberty  to  enter  an  appearance  for  the  defendant  according  to  the  statute  ;  and  ^"'* 
every  affidavit  upon  which  such  an  appearance  shall  be  entered,  shall  mention 

tfaie  day  on  which  such  indorsement  was  made. 

4.  It  is  further  ordered,  that  the  sheriff,  or  other  officer  or  person  to  whom  Dav  or  eze. 
any  writ  of  capias  shall  be  directed,  or  who  shall  have  the  execution  and  re-  f^Uoned  ^ 
turn  thereof,  shall,  within  six  days,  at  the  latest,  after  the  execution  thereof,  eap%a». 
wfaether  by  service  or  arrest,  indorse  on  such  writ  the  true  day  of  the  execu- 
tion thereof;  and,  in  default  thereof,  shall  be  liable,  in  a  summary  way,  to 

make  such  compensation  for  any  damage  which  may  result  from  his  neglect  as 
the  Conrt  or  a  Judge  shall  direct 

6.  It  is  further  ordered,  that  Rule  II.  of  H.  T.,  1832,  shall  be  applicable  Rule  n.,  h. 
to  all  writs  of  summons,  distringasy  capias^  and  detainer,  issued  under  the  piic«bie*to'^ 
authority  of  the  said  act,  and  to  the  copy  of  every  such  writ.  new  wrke. 

6.  It  is  further  ordered,  that  any  alias  or  pluries  writ  of  summonis,  if  the  jiifaa  and 
plaintiff  shall  think  it  desirable,  be  issued  into  another  county  and  any  alias  or  ^TyheZi^^ 
piuries  writ  of  capias  may  be  directed  to  the  sheriff  of  any  other  county ;  ti^e  recud  into 
plaintiff,  in  sut:h  case  upon  the  alias  or  pluries  writ  of  summons  describing  °^J  ^°"'^' 
the  defendant  as  late  of  the  place  of  which  he  was  described  in  the  iir^t  writ  f^^^^  ^r. 
of  summons,  and  upon  the  alias  or  pluries  writ  of  capias  referring  to  the 
preceding  writ  or  writs  as  directed  to  the  sheriff  to  whom  they  were  in  fact 
directed. 

7.  It  is  further  ordered,  that  the  a'ias  or  pluries  writ  of  summons  into  Jtuatorpim 
another  county  shall  be  in  the  following  form  :  raonn*""*' 
William  the  Fourth,  &c. 

To  C.  D  ,  of ,  in  the  county  of ,  late  of  -  »  ,  in  the  county 

of  [original  county.] 
We  command  you,  as  before  [or  often]  we  have  commanded  you,  fcc.  [as 
in  the  writ  of  summons  JVo.  1,  in  (he  schedule  oj  the  said  act  \ 

*And  that  the  ali<u  ^nd  pluries  writ  of  capias  shall  be'^in  the  following  form  :  [  *730  1 
William  the  Fourth,  &c. 

To  the  Sheriffof  — •  .lUatmpiu- 

We  command  you,  as  heretofore  wc  have  commanded  the  Sheriffof—,  rte$eaptae. 


730  APPENDIX 

Mic%.%"s  ^^^  ^^"  ^°^^  ^^  ^^*  [^  ''^  ^^  ^"^  ^f  capias^  JW.  4*  tn  (&«  MAeduIe  o/<ie 

w.  4.'  «m£(  ac/»] 
tfon  omittoM  ^*  ^^  ^^  further  orderi^d,  that  in  every  writ  of  di8tringa$  capias  issued  under 
clause  in  </!«•  the  authority  of  the  said  act,  a  nan  omiilas  clause  may  be  introduced  by  the 
wlihiut  tee.  plaintiR',  without  the  payment  of  any  additional  fee  on  that  account 
Name  of  at-  ^*  ^^  i^  further  ordered,  that,  when  the  attorney  actually  suing  out  any  writ 
toriiey  inihe  shall  sue  out  the  Same  as  agent  for  an  attorney  in  the  country,  the  name  and 
indorsed  pn^  place  of  abode   of  such  attorney  in  the  country  shall  also  be  indorsed  opon 

a$ei«i.  10.  It  is  further  ordered,  that  if  the  plaintiff  or  his  attorney  shall  omit  to  io- 

i^'b  *''*^*5"*  ^^^^  ^"»  ^'  indorse  on,  any  writ  or  copy  thereof,  any  of  the  matters  required 
void  for  want  by  the  said  act  to  be  by  him  inserted  therein  or  indorsed  thereon,  such  writ, 
Slentt!*'^     or  copy  thereof,  shall  not  on  that  account  be  held  void,  but  it  may  be  set  aside 

as  irregular,  upon  application  to  be  made  to  the  Court  out  of  which  the  same 

shall  issue,  or  to  any  judge. 
Declaring  ifc  11.  It  is  further  ordered,  that  upon  all  writs  of  capias^  where  the  defeodint 
where'd'e.  ^^^^^  "^^  ^^  ^^  actual  custody,  the  plaiutiff,  at  the  expiration  of  eight  daja 
fefidant  not  afler  the  execution  of  the  writ,  inclusive  of  the  day  of  such  executioo,  shall 
cuM^y^  on  ^^  ^^  liberty  to  declare  de  bene  esse  in  case  special  bail  shall  not  have  been 
eapioM.  perfected.  And  if  there  be  several  defendants,  and  one  or  more  of  them  shall 
Where  one  have  been  served  only,  and  not  arrested,  and  the  defendant  or  defeDdants  so 
others aerv.  Served  8hall  not  have  entered  a  common  appearance,  the  plaintiff  shall  beat 
^'  liberty  to   enter  a  common  appearance  for  him  or  them,  arid  declare  against 

him  or  them  in  chief,  and  de  bene  esse  again^^t  the  defendant  or  defeDdants 

who  shall  have  been  arrested,  and  shall  not  have  perfected  special  bail. 
Where  time  12.  It  is  further  ordered,  that,  in  case  the  time  for  pleading  to  any  declara- 
l^pirM  kaer  ^^o^,  or  for  answering  any  pleadings,  shall  not  have  expired  before  the  10th  day 
wth  August,  of  August  in  any  year,  the  party  called  upon  to  plead,  reply,  &c.,  shall  hafe 
Umeidiio  be  the  Same  number  of  days  for  that  purpose,  after  the  24th  day  of  Odo6er,  as 
fn>m'34ih  ^^  ^^®  declaration  or  preceding  pleading  had  been  delivered  or  filed  on  the 
Ocuasifihe  24th  of  October;  but,  in  such  cades,  it  shall  not  be  necessary  to  have  a 
l£'*hld'"'   second  rule  to  plead,  reply,  &c. 

then  been  13.  It  is  further  ordered,  that  in  case  a  judge  shall  have  made  an  order  in 

No'furTher  the  vacation,  for  the  return  of  any  writ  issued  by  authority  of  the  said  act,  or 
If  order'i*^'*'  any  writ  of  ca,  sa.^Ji.fa.,,  or  elegit^  on  any  day  in  the  vacation,  and  suchor- 
retuni  writ  der  as  shall  have  been  duly  served,  but  obedience  shall  not  have  been  paid 
be^de  a'  thereto,  and  the  same  shall  have  been  made  a  rule  of  €ourt  in  the  terra  then 
rule  of  next  following,  it  shall  not  be  nece8sai7  to  serve  such  rule  of  Court,  or  to 
ternTa'rf'au  make  any  fresh  demand  of  performance  thereon,  but  an  attachment  shall  issue 
tachmcnt  forthwith  for  disobedience  of  such  order,  whether  the  thing  required  by  such 
withourLr.  order  shall  or  shill  not  have  been  done  in  the  mean  time. 
rule.  °^  '***'  ^^'  ^^  *®  further  ordered,  that  if  any  attorney  shall,  as  required  by  the  said 
Writs  issued  ^^^«  declare  that  any  writ  of  summons,  or  writ  of  captiM,  upon  which  his  name 
wuboui  au-  is  indorsed,  was  not  issued  by  him,  or  with  his  authority  or  privity,  all  pro- 
torne/  ^  ^'~  ceediugs  upon  the  same  shall  be  stayed  until  further  notice. 
^^*dS  "*Jio  ^^'  ^^  '**  further  ordered,  that  every  declaration  shall,  in  future,  be  intituled 
&  suyed.  in  the  proper  Court,  and  of  the  day  of  the  month  and  year  on  which  it  is  filed 
Title  of  dec-  OF  delivered,  and  shall  commence  as  follows : — 

laration. 

Declaration  ajltr  Summons*    . 

Commence.       [Venue.] — A.  JJ.,  by  E.  JP.  his  attorney,  [or,  in  his  own  proper  personji 
monsr*^*""  complains  of  C.  -D.,  who  has  been  summoned  to  answer  the  said  A.  B.,  &c. 
[*731  1  '* Declaration  afier  Arrest  where  the  Party  is  not  in  Custody. 

Commence-  [Ferttts] — ,^3. -B.,  by  J5.  F.,  his  attorney,  [or,  in  his  own  proper  personji 
laration  '  complains  of  C.  !>.,  who  has  been  arrested  at  the  suit  of  the  said  A.  £m  &^* 
wher?d»^  Declaration  where  the  Party  is  in  Custody. 

n*<It**rncu«o.     [y^n^-] — *^'  jBm  ^Y  -E.  F.  his  attorney,  [oi-,  in  his  own  proper  personji 
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complaiiia  of  C  D.  being  detained  at  the  suit  of  w9.  B.,  in  the  custody  of  die  j^^  - 
SheriflT,  [oVf  the  Marshal  of  the  Mur9haUea  of  the  Court  of  Eing'$  Bencht  or       w.4.* 
the  Waitien  of  the  FUeL]  CommenM^ 

nrac  of  <MC« 

DtciaraUon  after  the  ArrtBt  of  one  or  more  Defendant  or  DefendaanU^  and  laradon  in 
where  one  or  more  other  Defendant  or  Defendants  shall  have  been  s^ned  ^^?de- 
onhff  and  not  arrested,  fendapita  in 

(Fentie.] — A,  B.^  by  E.  F.,  his  attorney,  \^or^  in  his  own  proper  person],  commence- 

complains  of  C.  D,f  who  has  been  arrested  at  the  suit  of  the  said  A*  J}.,  [or,  memof  d«e- 

being  detained  at  the  suit  of  the  said  A.  B.^  ^c.  as  before]^  and  of  G.  H.,  a«aiiiM  b«t. 

who  has  been  served  with  a  writ  of  capias  to  answer  the  said  A.  J}.,  &c.  ^  tomS'or 

And  that  the  entry  of  pledges  to  prosecute  at  the  conclusion  of  the  decla-  whom  have 

ration  shall  b  future  be  discontinued.  \^  ^Sh. 

..  enienred. 

II.  Pledget  dJs- 

continued. 

It  IS  ordered,  that  the  writ  of  capias  and  distringas^  which  shall  hereafter 
be  issued  out  of  the  superior  Courts  of  Law  at  fVestminster  into  the  counties 
palatine  of  Lancaster  or  Dnrham^  shall  be  directed  to  the  Chancellor  of  the 
county  palatine  of  Lancaster  or  his  deputy  there,  or  to  the  Bishop  of  Durham 
or  bis  Chancellor  there,  and  shall  be  in  the  following  form : — 

Writ  of  Distringas. 
WiUiam  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancasttr  or  his  deputy  there : 

fior.  To  the  Rev.  Father  in  God ,  by  Divine  Providence  Lord  Bishop  of 

jOwrham^  or  to  his  Chancellor  there,]  Greeting : — We  command  you,  that,  b^ 
our  writ  under  the  seal  of  our  said  county  palatine,  to  be  duly  made  and  di- 
rected to  the  Sheriff  of  our  said  county  palatine,  you  command  the  said  She- 
riff [or  if  in  Durham^  that,  by  our  writ  under  the  seal  of  your  bishopric,  to  be 
duly  made  and  directed  to  the  Sheriff  of  the  county  of  Durham^  you  cause 
the  said  Sheriff  to  be  commanded]  that  he  omit  not  by  reason  of  any  liberfy  in 
his  bailiwick,  but  that  he  enter  the  same  and  distrain  upon  the  goods  and 
chattels  of  C.  2>.  for  the  sum  of  40«.,  in  order  to  compel  his  appearance  in 

our  Court  of ,  to  answer  A*  B.  in  a  plea  of  trespass  on  the  case  lor^ 

debt,  or  as  the  case  may  6eJ,  and  how  he  shall  execute  that  our  writ  he  make 
known  to  us  in  our  said  Court,  on  the  —  day  of now  next  ensuing. 

Witness ,  at  Westminster^  the day  of ,  in  the  —  year  of    - 

our  reign. 

Notice  to  be  subscribed  to  the  foregoing  Writ. 

In  the  Court  of • 

Between  A.  B.  Plaintiff,  * 

and 
C.  D.  Defendant. 
Mr.  C.  D. 

Take  notice,  that  I  have  this  day  distrained  on  your  goods  and  chattels  in 
tiie  sum  of  40«.,  in  consequence  of  your  not  having  appeared  in  the  said 
Court,  to  answer  to  the  said  A.  JB.  according  to  the  exigency  of  a  writ  of 

summons,  bearing  teste  on  the day  of         ,  and  that,  in  default  of  your 

appearance  to  die  present  writ  within  eight  days  inclusive  after  the  return 
hereof,  the  said  A.  B.  will  cause  an  appearance  to  be  entered  for  you,  and 
proceed  thereon  to  judgment  and  execution,  [or  {if  the  defendant  he  subject  to 
otUlawry)  will  cause  proceedings  to  be  taken  to  outlaw  you.] 

*  Writ  of.  Capias.  [«T82l 

Wiiliam  die  Fourth,  &c. 

To  the  C^iancellor  of  our  county  palatine  of  Lancaster^  or  his  deputy 

there :  lor^  To  the  Rev.  Fadier  in  God ,  by  Divine  Providence  Lord 

Bishop  of  Durham^  or  to  his  chancellor  there].  Greeting : — ^We  command 
you,  that,  by  our  writ  under  the  seal  of  our  said  county  palatine,  to  be  duly 
made  and  directed  to  the  jBheriff  of  our  said  county  palatine,  you  command 
the  said  SlMriff[or,«/^  Dariusm^  that,  by  our  writ  under  the  seal  of  your 
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M?ch.^.^s  l^ishopric,  to  be  duly  made  and  directed  to  the-ShentT  of  the  county  of  JDvr- 

w-  4.      ham,  you  cause  the  said  Sheriflfto  be  conimaoded]  that  he  omit  not  by  reason 

•       of  any  liberty  in  his  bailiwick,  but  that  he  enter  the  same,  and  take  C.  D*  of 

,  if  he  shall  be  found  in  his  bailiwick,  and  him  safely  keep  until  he 

shall  have  given  him  bail  or  make  deposit  with  him  according  to  law  in  an  ac- 
tion on  promises,  [or^  of  debt,  &c.  j  at  (he  suit  of  ^»  B.y  or  until  the  said 
O.  D,  shall  by  other  lawful  means  be  discharged  from  his  custody :  and  that 
he  further  command  him,  that,  in  execution  thereof,  he  do  deliver  a  copy 
thereof  to  the  said  C.  Z>.  And  that  the  said  writ  do  require  the  said  C  D» 
to  take  notice  that  within  eight  days  af\er  execution  thereof  oo  hino^  inclnsire 
of  the  day  of  such  execution^  he  should  cause  special  bail  to  be  put  in  for 

him  in  our  Court  of to  the  said  actiou  ;  and  that  in  default  of  his 

so  doing,  such  proceedings  may  be  had  and  taken  as  are  mentioned  in  ihe 
warning  thereunder  written,  or  indorsed  thereon ;  and  that  he  further  com- 
mand the  said  Sheriff,  that,  immediately  after  (he  execution  thereof,  he  do  re- 
turn that  writ  to  our  said  Court,  together  with  the  manner  in  which  he  shall 
have  executed  the  same,  and  the  day  of  the  execution  thereof;  or  that,  if  the 
same  shall  remain  unexecuted,  then  that  he  do  so  return  the  same  at  the  esifn- 
ratlon  of  four  calendar  months  from  the  date  thereof,  or  sooner  if  he  shall  t>e 
thereto  required  by  order  of  the  said  Court,  or  by  any  judge  thereof. 
Witness ,  at  WesiminsUr^  the day  of . 

Mimorandum  to  he  subscribed  to  the  Writ. 
A*.  B.  This  writ  is  to   be  executed  within  four  calendar  months  from  the 
date  hereof,  including  the  day  of  such  date,  and  not  hi\erwards. 


Warning  to  the  Defendant. 

1.  If  a  defendant  being  in  custody,  shall  be  detained  on  this  writ,  or  if  a 
defendant,  being  arrested  tboreon,  shall  go  to  prison  for  want  of  bail,  the 
plaintiff  may  declare  against  such  defendant  before  the  end  of  the  term  next 
after  such  detaiucr  or  arrest,  and  proceed  thereon  to  judgment  and  execution* 

2.  If  a  defendant  being  arrested  on  this  writ,  shall  have  made  a  deposit  of 
money  according  to  (he  stat  7  &  8  Geo.  4,  c.  71,  and  shall  omit  to  enter  a 
common  appearance  to  the  action,  tbo  plamtifl'  will  be  at  liberty  to  enter  a 
common  appearauce  fur  the  defendant,  and  proceed  thereon  to  judgment  and 
execution. 

3.  If  a  defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put  in  spe- 
cial bail  as  required,  the  plaintiff  may  proceed  against  the  Sheriff,  or  on  the 
bail  bond. 

4.  If  a  defendant  having  been  served  only  with  this  writ,  and  not  arrested 
thereon,  shall  not  enter  a  common  appearance  within  eight  days  after  such 
service,  the  plaintiff  may  enter  a  common  appearance  for  such  defendant,  cud 
proceed  thereon  to  judgment  and  execution. 

Indorsenients  to  be  nwde  on  a  Writ  of  Capiat. 

Bail  for  £ ,  by  affidavit. 

Or, 

Bail  for  £ 1  by  order  of  [naming  ike  judge  making  the  orderly  dated 

the day  of . 

[  *733  ]      *This  writ  was  issued  by  JB.  F.  of ,  attorney  for  the  plaintiff  [or  pkia- 

tiffs]  within  named. 
Or, 

This  writ  was  issued  in  person  by  the  plaintiff  within  named  [meniian  ilu 
city  or  parish,  and  also  the  name  of  the  hamlet,  street,  and  also  the  number  oj 
the  house  of  the  plaintiff  ^s  renidence^  if  any  such  there  6e.] 


Hilary  Term,  3  W.  4. 
It  Ml  otdered,  that  in  case  a  rule  of  Court  or  judgie's  order  for  returning  a 
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bailable  wrK  of  capias  shall  rxpire  in  vacation,  and  the  sheriff  or  other  officer  {^^^%^ 
having  the  return  of  such  t\Tit,  shall  return  cepi  corpun  thereon,  a  judge's  order      '  a, 
may  thereupon  issue,  requiring  the  sheriff  or  other  officer,  within  the  like  num*  Roiea  on 
ber  of  days  after  the  service  of  such  order,  as  by  the  practice  of  the  Court  is  brh!g^in*cbe 
prescribed  with  respect  to  rules  to  bring  in  the  body  issued  in  Term,  to  bring  ^^J  of  <*•• 
the  defendant  into  Court,  by  forthwith  putting  in  and  perfecting  bail  above  to  TacaUon. 
the  action  ;  and  if  the  sheriff  or  other  officer  shall  not  duly  obey  such  order, 
and  the  same  shMll  have  been  made  a  rule  of  Court  in  the  Term  next  follow* 
ing,  it  shall  not  be  necessary  to  serve  such   rule  of  Court,  or  to  make  any 
freah  demand  thereon,  but  an  attachment  shall  issue  forthwith  for  disobedience 
of  such  order,  whether  the  bail  shall  or  shall  not  have  been  put  in  and  per- 
fected in  the  mean  time. 


onem. 


Trinity  Term,  3  W.  4. 

1.  It  is  declared  and  ordered,  that,  in  all  cases  in  which  a  defendant  shall   Re^.  oen. 
have  been  or  shall  be  detained  in  prison  on  any  writ  of  capias  or  detainer  un-    '^  w'.T.' ' 
der  the  statute  2  W.  4,  c.  39,  or  being  arrested  thereon,  shall  go  to  prison  for  Declaring 
want  of  bail,  and  in  all  cases  in  which  he  shall  have  been  or  shall  be  rendered  ^}Jf^  '^^ 
to  prison  before  declaration  on  any  such   process,  the  plaintiff  in  such  process 
shall  declare  against  such  defendant  before  the  end  of  the  next  term  afler 
such  arrest  or  detainer,  or  render,  and  notice  thereof,  otherwise  such  defend- 
ant shall  be  entitled  to  be  discharged  from  such  arrest  or  detainer,  upon  enter- 
ing an  appearance  according  to  the  form  set  forth  in  the  aforesaid  statute,  2 

W.  4,  c.  39,  schedule  No.  2 ;  unless  further  time  to   declare  shall  have  been 
given  to  such  plaintiff  by  rule  of  Court,  or  order  of  a  judge. 

2.  It  is  ordered,  that,  from  the  present  day  in  nil  actions  against  prisoners  piea«  by 
in  the  custody  of  the  Marshal  of  the  Marskaisea^  or  of  the  Warden  of  the  v*^^^^• 
JFUstf  or  of  the  Sheriff,  the  defendant  shall  plead  to  the  declaration  at  the  same 

time,  in  the  same  manner,  and  under  the  same  rules,  as  in  actions  against  de- 
iendaots  who  are  not  in  custody. 

3*  It  is  ordered,  that,  from  and  afler  the  10th  day  of  July  next,  where  the  Render  afiar 
plaintiff  proceeds  by  action  of  debt  on  the  recognizance  of  bail  in  any  of  the  ^^^'SSi. 
Courts  at  Westminster,  the  bail  shall  be  at  liberty  to  render  their  principal  at 
any  time  within  the  space  of  fourteen  days  next  afler  the  service  of  the  pro- 
cess upon  them,  but  not  at  any  later  period ;  and  that  upon  such  render  being 
duly  made,  and  notice  thereof  given,  the  proceedings  shall  be  stayed  upon 
payment  of  the  costs  of  the  writ  and  service  thereof  only. 


Hilary  Term,  4  W.  4. 

It  is  ordered,  that  from  and  after  the  first  day  of  Easter  term  next  inclusive,   ^,'.^4* 
the  following  rules  shall  be  in  force  in  the  Courts  of  King's  Bench,  Common      w.  4. 
Pleas,  and  Exchequer  of  Pleas,  and  Courts  of  Error  in  the  Exchequer  Cham- 
ber. 

1.  No  demurrer,  nor  any  pleading  subsequent  to  the  declaration,  shall  in  P^r*[J^ 
any  case  be  filed  with  any  officer  of  the  Court,  but  the  same  shall  always  be  not  Sled!  ' 
delivered  between  the  parties. 

*2.  In  the  margin  of  every  demurrer,  before  it  is  signed  by  counsel,  some    [  ^734  ] 
matter  of  law  intended  to  be  argued  shall  be  stated,  and  if  any  demurrer  shall  pninu  to  be 
be  delivered  without  such  statement,  or  with  a  frivolous  statement,  it  may  be  J^^umr*''* 
set  aside  as  irregular  by  the  Court  or  a  judge,  and  leave  may  be  given  to  sign  aigQ«d- 
jtidgment  as  for  want  of  a  plea. 

Provided,  that  the  party  demurring  may,  at  the  time  of  the  argument,  insist  ^^[^*"'' 
upon  any  further  matters  of  law,  of  which  notice  shall  have  been  given  to  the  maybeargu. 
Court  in  the  usual  way.  ^' 

3.  No  rule  for  joinder  in  demurrer  shall  be  required,  but  the  party  demur-  ^f„'^^  ^1! 

murrer. 
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^*^*   ring  may  demand  a  joinder  in  demurrer,  and  the  opposite  parlj  shril  be  lMMnid« 
w.  i.       wiSiin  four  days  after  such  demand,  to  deliver  the  itame,  otherw-ifse  judgment. 
Joindar  fn         4.  To  a  joinder  in  demurrer  no  signature  of  a  Serjeant,  or  other  counsel* 
neSMnm  be  *^^^  ^^  necessary,  nor  any  fee  allowed  in  respect  thereof, 
signed.  6,  The  issuet  or  demurrer  book,  shall,  on  all  occasions,  be  made  up  by  the 

Making  up    suitor,  his  attorney,  or  acent,  as  the  case  may  be,  and  not,  as  heretofore,  by 
SmuSS.     any  officer  of  the  Court. 

settincdown      ^*  No  motion,  or  rule  for  a  concilium,  shall  be  required,  but  demurrers,  as 
ud* demvr^  Well  as  all  special  cases,  and  special  verdicts,  shall  be  act  down  for  argimient, 
rar.        ^'  at  the  request  of  either  party,  with  tho  clerk  of  the  rules  in  the  Kii^a  Bendi 
and  Exchequer,  and  a  secondary  in  the  Common  Pleas,  upon  payment  of  a 
fee  of  one   shilling,  and  notice  thereof  shall  be  given  forthwith  by  such  party 
to  the  opposite  party. 
l>«UTenr  or       7.  Four  clear  days,  before  the  day  appointed  for  argument,  the  plaintiff 
paper book0.  ^^i\  deliver  copies  of  the  demurrer  book,  special  case,  or  special  verdict,  to 
the  Lord  Chief  Justice  of  the  King's  Bench,  or  Common  Pleas,  or  Lord 
Chief  Baron,  as  the  case  may  be,  and  the  senior  judge  of  the  Court  in  which 
the  action  is  brought,  and  the  defendant  shall  deliver  copies  to  the  other  two 
judges  of  the  Court  next  in  seniority  ;  and,  in  default  thereof,  by  either  party, 
the  other  party  may,  on  the  day  following,  deliver  such  copiea  as  ought  to  have 
been  so  delivered  by  the  party  making  default ;  and  the  party  making  defmnlt 
shall  not  be  heard  until  he  shall  have  paid  for  such  copies,  or  deposited  with 
the  clerk  of  the  rules  in  the  King's  Bench  and  Exchequer,  or  the  secondarr 
in  the  Common  Pleas,  as  the  case  may  be,  a  sufRcient  sum  to  pay  for  such 
copies. 
Judgment         8.  Where  a  defendant  shall  plead   a  plea  of  judgment  recovered  in  anotbcr 
inT^piM  of  ^oui^v  h®  shall,  in  the  margin  of  such  plea,  state  the  date  of  such  judgment^ 
judgment  re.  and  if  such  judgment  shall  be  in  a  Court  of  record,  the  number  of  the  roll  on 
number' of'"  which  such   proceedings  are  entered,  if  any ;  and  in  default  of  his  so  doing, 
eSued  Tth*  *^*  plaintiff  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea ;  and  io 
nargio.        case  the  same  be  falsely  stated  by  the  defendant,  the  plaintiff,  on  producing  m 
certificate  from  the  proper  officer,  or  person  having  the  custody  of  the  recorda 
or  proceedings  of  the  Court  where  such  judgment  is  alleged  to  be  recovered, 
that  there  is  no  such  record  or  entry  of  a  judgment  as  therein  stated,  dnfl 
be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  Court  or 
a  judge. 
5*^:^^'^      9.  No  writ  of  error  shall  be  a  supersedeas  of  execution,  until  service  of 

Of  error  not  -•  ..  ^  •        n  •.#•••  /•  •      « 

auperaedeae  the  uotice  ot  tbe  allowance  (hereof,  cc}ntammg  a  str*teroent  of  some  particttlar 
whhp^nia    g^und  of  error  intended  to  be  argued. 

tobearfued.      Provided,  that  if  the  error  staled  in  such  notice  shall  appear  tp  be  frivolooa, 
Ezecuiion  if  the  Couft,  or  a  judge  upon  summons,  may  order  execution  to  issue. 
jarmfriTo         jq^  ^^  ^.^j^  ^^  Certify  or  transcribe  the  record  shall  be  necee8aiy,but  the 
No  rule  to     pluntiff  in  error  shall,  within  twenty  days  after  the  aUowance  of  the  w^t>f 
certify  and     error,  get  the  transcript  prefiared  and  examined  with  the  clerk  of  the  errors  of 
the  Court  in  which  the  judgment  is  given,  and  pay  the  transcript  money  te 
him ;  in  default  whereof,  the  defendant  in  error,  his  executors  or  admioiatra* 
tors,  shall  be  at  liberty  to  sign  judgment  nf  iion  proM*     The  clerk  of  the  errors 
shall,  afler  payment  of  the  transcript  money,  deliver  the  writ  of  error,  whoi 
returnable,  with  the  transcript  annexed,  to  the  clerk  of  the  errors  of  the  Court 
of  Error. 
[  *735  ]      *1 1*  ^o  rule  to  allege  diminution,  nor  rule  to  assign  errors,  nor  «c»re  ft 


iHmintttion,  quart  execultonem  non,  shall  be  necessary  in  order  to  compel  an  assigmneiit  «f 
^n!^"'  errors,  but  within  eight  days  ailer  the  writ  of  error,  with  the  transcript  aiuies- 
SwSi^*^*  ed,  shall  have  been  delivered  to  the  clerk  of  the  errors  of  the  Coart  of  £rmr, 
^*^ '  or  to  the  signer  of  the  writs  in  the  King's  Bench,  in  cases  of  error  to  that 
Court,  or  within  twenty  days  after  the  allowance  of  the  writ  of  error,  in  c— ca 
of  error,  coram  ncbU  coram  volns^  the  plaintiff  in  error  shall  assign  enocs ; 
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and  OD  ikilure  to  aafiign  errorSf  the  defendant  in  error*  bis  executor  or  admin-  ^JS- 1^« 
istratorst  thaW  be  entitled  to  sign  judgment  of  noti  prog*  w.  c 

12.  The  assignment  of  errors,  and  subsequent  pleadings  thereon,  shall  be  Deiirerrof 
delivered  to  the  attorney  of  the  opposite  party,  and  not  filed  with  any  officer  of  {Jl^^  "^' 
the  Court. 

13.  No  Mcire  facias  adaudiendum  errores  shall  be  necessary  (unless  in  case  No  »a.  fac. 
of  a  change  of  parties) ;  but  the  plaintiff  in  error  may  demand  a  joinder  in  ^,^"*' 


\errore». 


error,  or  plea  to  the  assignment  of  errors,  and  the  defendant  in  error,  his  exe-  jQ\ja^  |„ 
cutors  or  adminititrators,  shall  be  bound,  within  twenty  days  after  such  demand,  error  within 
to  deliver  a  joinder  or  plea,  or  to  demur,  otherwise  the  judgment  shall  be  re-  *^^'^  ^*7"- 
Tersed. 


Provided,  that  if  m  any  case  the  time  allowed,  as  herembefore  mentioned,  vi>fretwen. 

*  -  \y  days  ex- 

tire  after 
Oih  Attguat. 


for  getting  the  transcript  prepared  and  examined,  for  assigning  errors,  or  for  n 
delivering  a  joinder  in  error,  or  plea,  or  demurrer,  shall  not  have  expired  be*  ^^ 
fore  the  10th  day  of  August  in  any  year,  the  party  entitled  to  such  time  shall 
bare  the  like  time,  for  the  same  purpose,  afler  the  24lh  day  of  October,  without 
rvHikoning  any  of  the  days  before  the  10th  of  August. 

Provided  also,  that  in  all  cases  such  time  may  be  extended  by  a  judge's  Further  Ubm 
order.  JJJ^  »»• 

Provided  also,  that  in  all  cnses  of  wTits  of  error  to  reverse  fines  and  com-  j^^  (^  . 
moQ  recoveries,  a  scire  facina  to  the  terre-tenants  shall  issue,  as  heretofore.       to  errorS'^io 

14.  When  issue  in  law  is  joined,  either  party  may  set  down  the  case  for  *"••»  **' 
argument  with  the  clerk  of  the  errors  of  the  Court  of  Error,  or  the  clerk  of  22If"J»?^IS 
the  rules  in  the  King's  Bench,  (as  the  case  may  require),  and  forthwith  give  gum«m. 
notice  in  writing  thereof  to  the  other  party,  and  proceed  to  argument  in  like 
manner  as  on  a  demurrer,  without  any  rule  or  motion  for  a  concilium. 

15.  Four  clear  days  before  the  day  appointed  for  argument,  the  plainliff  in  Deiirery  of 
error  shall  deliver  copies  of  the  judgment  of  the  Court  below,  and  of  the  as-  ®"®'  ^^^^ 
signment  of  errors,  and  of  the  pleadings  thereon,  to  the  judges  of  the  King's 
Bench,  on  writs  of  error  from  the  Common  Pleas  or  Exchequer,  and  to  the 
judges  of  the  common  Pleas,  on  writs  of  error  from  the  King's  Bench  ;  and 

the  defendant  in  error  shall  deliver  copies  thereof  to  the  other  judges  of  the 
Court  of  Exchequer  Chamber  before  whom  the  case  is  to  be  heard  ;  and  in 
default  by  either  party,  the  other  party  may  deliver  such  books  as  ought  to 
have  been  delivered  by  the  party  making  default,  and  the  party  making  default 
shall  not  be  heard  until  he  shall  have  paid  for  such  copies,  or  deposited  with 
the  clerk  of  the  errors  or  the  clerk  of  the  rules  in  the  King's  Bench,  (as  the 
ca^  nEiay  be,)  a  sufficient  sum  to  pay  for  such  copies. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall  be  necessary  be-  pn>ctM!iAM 
fore  setting  down  the  case  for  argument,  but  ai^er  judgment  shall  have  been  >>>  ^f^'  need 
given  in  the  Court  of  Error  in  the  Exchequer  Chamber,  either  parly  shall  be  ^before  u' 
at  libeUy  to  enter  the  proceedings  in  error  on  the  judgment  roll  remaining  in  i^^ci'^ 
the  Court  below,  on  a  certificate  of  a  clerk  of  the  errors  of  the  Exchequer 
Chamber  of  the  judgment  given,  for  which  a  fee  of  three  shillings  and  four 

pence,  and  no  more,  shall  be  charged. 

1 7.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the  Notice  of 
defendant  has  not  appeared  in  person,  or  by  his  attoniey  or  guardian,  notwith-  <^*t*on* 
standing  the  general  rule  of  Trinity  Term,  1  W.  4,  s.  12. 

18.  It  shall  not  be  necessary  to  repass  any  nisi  pritu  record  which  shall  KeiMMine 
have  been  once  passed,  and  upon  which  the  fees  of  passing  shall  have  been  ncord. 
paid ;  and  if  it  shall  be  necessary  to  amend  the  day  of  the  teste  and  return  of  the 
distringas  or  habeas  corpwa^  or  of  the  clause  of  nisi  prius^  the  same  may  be 

done  by  the  order  of  a  judge  obtained  on  an  application  ex  parte.  r  1173^  1 

*19.  Writs  of  trial  shall  be  sealed  only,  and  not  siened.  Wrkaor 

20.  Either  party,  after  plea  pleaded,  and  a  rectsor.aoU  time  before  trial,  may  ^'^ 
give  notice  to  the  other,  either  in  town  or  country,  in  the  form  hereto  annex-  ^mlSfn^^^' 
ed,  marked  A.,  or  to  the  like  effect,  of  his  intention  to  adduce  in  evidence  cer- 
tain written  or  printed  documents ;  and  unless  the  adverse  party  shall  consent 


736  •  APPENDIX. 

Hif'  tm'  ^y  indorsement  on  such  notice,  Mnihin  Joriy'ti^hi  hours,  to  mak«!  the  ndmisfiiion 
w.  4.  specified,  the  party  requiring  such  admission  may  call  on  the  party  required  by 
summons  to  show  cause  before  a  judge  why  be  should  not  consent  to  such 
admission,  or,  in  case  of  refusal  be  subject  to  pay  costs  of  proof;  and  unless 
the  party  required  shall  expressly  consent  to  make  such  admission,  the  judge 
shall,  if  he  think  the  application  reasonable,  make  an  order,  that  the  costs  of 
proving  any  document  specified  in  the  notice,  which  shall  be  proved  at  the  trial 
to  the  satisfaction  of  the  judge  or  other  presiding  officer,  certified  by  his  in- 
dorsement thereon,  shall  be  paid  by  the  party  so  required,  whatever  may  be  the 
result  of  the  cause. 

Provided,  that  if  the  judge  shall  think  the  application  unreasonable,  he  shall 
indorse  the  summons  accordingly. 

Provided  also,  that  the  judge  may  give  such  time  for  inquiry  or  examination 
of  the  documents  intended  to  be  offered  in  evidence,  and  give  such  directicma 
for  inspection  and  examination,  and  impose  such  terms  upon  the  party  requir- 
ing the  admission,  as  he  shall  think  fit. 

If  the  pnrty  required  shall  consent  to  the  admission,  the  judge  shall  order 
the  same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be  allowed  to 
any  party  who  shall  have  adduced  the  same  in  evidence  on  any  trial,  unless 
he  shall  have  given  such  notice  as  aforesaid,  and  the  adverse  party  shall  have  re- 
fused or  neglected  to  make  such  admission,  or  the  judge  shall  have  indorsed 
upon  the  summons  that  he  does  not  think  it  reason  ible  to  require  it. 

A  judge  may  make  such  order  as  he  may  think  fit  respecting  tae  coi^ts  of 
the  application,  and  the  costs  of  the  production  and  inspection,  and  in  the  a}^ 
sence  of  a  special  order  the  same  shall  be  costs  in  the  cause. 

FORM    OF    NOTICE    REFERRED   TO. 


A. 

In  the  K.  B.  ["  C.  P."  or  "  Exchequer."] 


C. 

Take  notice,  that  the  plaintiff  [or  "defendant"]  in  this  cause  proposes  to  ad- 
duce in  evidence  the  several  documents  hereunder  specified  and  that  the  same 
may  be  inspected  by  the  defendant  [or  "  plaintiff"],  his  attorney  or  agent,  at 
,  on  ,  between  the  hours  of  ,  and  that  the  defend- 

ant [or  **  plaintiff"]  will  be  required  to  adroit  that  such  of  the  said  documents 
as  are  specified  to  be  originals,  were  respectively  written,  signed,  or  exe- 
cuted, as  they  purport  respectively  to  have  been ;  that  such  as  are  ^ecified 
as  copies  are  true  copies ;  and  such  documents  as  are  stated  to  have  been 
served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered  respectively,  sav- 
ing all  just  exceptions  to  the  admissibility  of  all  such  documents  as  evidence 
in  this  cause.     Dated,  &c. 

6r.  H.  attorney  for  plaintiff  [or  *^  defendant"]. 
To  E.  F.  attorney  or  agent  for 

defendant  [or  "  plaintiff"]  • 

[Here  describe  the  documents,  the  tnanner  of  doing  which  may  be  as  follows :"] 
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^ORIGINALS. 


Description  of  tlie  Dooumeiils. 


Deed  of  Covenant  betwen  A.  B,  and  C.  D,  first  part,  \ 
and  £.  F.  second  part ] 

Indenture  of  Lease  from  Ji.  B.  io  C.  D.  .     .     .     .     . 

Indenture  of  Release  betvreen  A.  B.<,  C.  D.  first  part,  ) 
&c .  / 

Letter — Defendant  to  Plaintiff 

Policy  of  Insurance  on  Goods  by  Ship4sabclla,  on  ) 
voyage  from  Oporto  to  London ] 

Memorandum  of  Agreement  between  C,  !>.,  Captain  { 
of  said  Ship,  and  E-  K ] 

Bill  of  Exchange  for  <£lOO,  at  three  months,  drawn  ) 
by  *A.  B,  on  and  accepted  by  C.  D.,  indorsed  by  > 
E.  F.  and  G.  //. J 


Date. 


1st  January,  1828. 
1st  February,  1828. 
2d  February,  1828. 
let  March,  1828. 
3d  December,  1827. 

1st  January,  1828. 
1st  May,  1829. 


R«f.  Gen. 

HiT.  T.  4 

W.  4. 


COPIES. 


DeftCrJptioD  of  Docaments. 


Register  of  Baptism  of  A,  B.,  in  ) 
the  parish  of  X f 

Letter — Plaintiff  to  Defendant    .     . 


JVotice  to  produce  Papers 


Record  of  a  Judgment  of  the  l 
Court  of  King's  Bench,  in  an  > 
action,  J.  5.  v.  J.  A".      •     .     •  j 

Letters  Patent  of  King  Charles  II.  I 
in  the  Rolls  Chapel     .     •     .     •  ) 


Original  or  DuplictiU, 
served,  sent,  or  deiiv- 
ered,  when,  how,  and 
by  whom. 


1st  Jan.  1808. 
1st  Feb.  1828. 

1st  March,  1828. 


Trinity  Term, 
10th  Geo.  IV. 

1st  Jan.  1680. 


Sent  by  General 
Post,  2d  Feb. 
1828. 

Served  2d  March, 
1828,  on  defend- 
ant's attorney,  by 
E.  F.  of 


[*738  ] 


W.  4. 

Recital  of 
■lat.  S  It  4 


♦Hilary  Term,  4  Will.  4. 

Whereas  it  is  provided  by  the  stat.  3  &  4  Will.  4,  c.  42,  s.  1,  that  the  judges  Re,,  oen. 
of  the  superibr  Courts  of  Common  Law  at  IVisiminster^  or  any  eight  or  more    hh.'  t.  4' 
of  them,  of  whom  the  Chiefs  of  each  of  the  said  Courts  should  be  three» 
should  and  might,  by  any  rule  or  order  to  be  from  time  to  time  by  them  made, 
in  term  or  vacation,  at  any  time  within  five  yearn  from  the  time  when  the  said  ^^"-  \*  ^* 
act  should  take  effect,  make  suck  alieraiioiu  in  the  mode  of  pleading  in  the  said     ' '' 
Courts,  and  in  the  mode  of  entering  and  iranBcribing  pleadings^  judgmenttj 
and  other  proceedings  in  actions  at  law,  and  such  regulations  as  to  the  payment 
of  cofts^  and  otherwise,  for  carrying  into  effect  the  said  alterations,  as  to  them 
might  seem  expedient ;  which  rules,  orders,  and  regulations  were  to  be  laid 
before  both  Houses  of  Partiament  as  therein  roeotioned,  and  were  not  to  have 
effect  until  six  weeks  afler  the  same  should  have  been  so  laid  before  both 
Houses  of  Parliament,  but  afler  that  time  should  be  binding  and  obligatory 
on  the  said  Courts,  and  all  other  Courts  of  common  law,  and  be  of  the  like 
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hI?'  1^4'    ^'^^^^  ^^^  effect  as  if  the  provisions  contained  therein  had  been  expressly  en- 
w.  4.      acted  by  parliament ; 

Provided  that  no  such  rule  or  order  should  have  the  effect  of  depriving  any 
person  of  the  power  of  pleading  the  general  issue,  and  of  giving  the  special 
matter  in  evidence,  in  any  case  wherein  he  then  was  or  thereafter  should  be 
entitled  so  to  do,  by  virtue  of  an  act  of  parliament  then  or  thereafter  to  be  in 
force ; — 

It  is  therefore  ordered,  that,  from  and  af\er  the  first  day  of  En$ler  Terra 
next  inelustve,  unless  parliament  shall  in  the  mean  time  o&erwise  enact,  the 
following  rules  and  regulntions,  made  pursuant  to  the  said  statute,  shall  be  ia 
force. 

Firsts  General  Rules  and  REGULATr*Ns. 
▲u  piMui.  1*  Every  pleading,  as  well  as  the  declaration,  shall  be  intitled  of  the  day  of 

|nf«u«>j>be  the  month  and  year  when  the  same  was  pleaded,  and  shall  bear  no  other  time 
day  and  year  or  date,  and  every  declaration  and  other  pleading  shall  also  be  entered  on  the 
ad^'aa^l^be  ^^^^^^  made  up  for  trial  and  on  the  judgment-roll,  under  the  date  of  the  day 
flo*eiuered  of  of  the  month  and  year  when  the  same  respectively  took  place,  and  without 
'^^^'         reference  to  any  oUier  time  or  date,  unless  otherwise  specially  ordered  by  the 

Court  or  a  judge. 

2.  No  entry  of  continuances  by  way  of  imparlance,  curia  advisari  cuif,  we- 
•KM  10  \»  comes  non  miait  6reee,  or  otherwise,  sludl  be  mcide^  upon  any  record  or  roll  what- 
•iMNd.        ever,  or  in  the  pleadings,  except  ih^juraiur  pomtur  in  respechtf  which  is  to  be 

retained. 
«r^.     ir^.      Provided  that  such  regulation  shall  not  alter  or  affect  anj  existing  rules  of 

Nocio  affect  .  *     *i.     *•  ^r  j-        •     .l  ^ 

Che  UmM  of  practice  as  to  the  times  of  proceeding  m  the  cause. 

P^^*^****"*'  Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  timtinnanct  is 
^dcmS^/t'  "^^  ^y  '^^  pleadable  in  banc,  or  at  nisi  prius,  the  same  defence  may  be  plead- 
timuMce.  ed,  with  an  allegation  that  the  matter  arose  after  the  last  pleading,  or  the  is- 
suing of  the  jury  process,  as  the  case  may  be. 
▲ffldayteto  Provided  also,  that  no  such  plea  shall  be  allowed,  unless  accompanied  by 
▼erify.  an  affidavit  that  the  matter  thereof  arose  within  eight  days  next  before  the 

pleading  of  such  pleas,  or  unless  the  Court  or  a  judge  shall  otherwise  order. 
judfffiMnt  to  ^'  ^^^  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record 
be  euiered  of  of  the  day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed, 
wheoMsned.  ^i^d  shall  not  have  relation  to  any  other  day. 

NuMc  fro         Provided,  that  it  shall  be  competent  for  the  Court  or  a  judge  to  order  a 
tunc  judgment  to  be  entered  nvnc  pro  tunc. 

r*739  J        *4^  No  entry  shall  bo  made  on  record  of  any  warrants  of  attorney  to  sue  or 

warrants  of  j   r     j  ^ 

attorney  10      Qeiena. 

baentared.  5.  And  whereas,  by  the  mode  of  pleading  hereinafter  prescribed,  the  se- 
veral disputed  facts  material  to  the  merits  of  the  case  will,  before  the  trial,  be 
brought  to  the  notice  of  the  respective  parties  more  distinctly  than  heretofore ; 
and  by  the  said  act  of  the  3d  &  4th  Will.  4,  c.  42,  s.  23,  the  powers  of 
amendment  at  the  trial,  in  cases  of  variance  in  particulars  not  material  to  the 
merits  of  the  case,  are  greatly  enlarged : 
Several  Several  counts  shall  not  be  allowed,  unless  a  distinct  subject«matter  of  coid- 

pS!!!l^''n<H^-  pl«t>nt  is  intended  to  be  established  in  respect  of  each ;  nor  shall  wvertd  pleas, 
lowed.         or  avowries,  or  cognizances  be  allowed,  unless  a  distinct  ground  of  answer  or 

defence  is  intended  to  be  established  in  respect  of  each. 
inecancM  ia      Therefore,  counts  founded  on  one  and  the  same  principal  mattter  of  cooh 
deciaratiooa.  plaint,  but  varied  in  statement,  description,  or  circumstancas  only,  are  not  to 

be  allowed. 
Contract  Ex.  gr.     Counts  founded  upon  the  same  contract,  deacribed  in  one  ad  coo- 

wi^  coDdi.    |j^^^  without  a  condition,  and  in  another  as  a  coatvact  with  a  conditioo,  are 
not  Co  be  allowed ;  for  they  are  founded  on  the  same  subject-matter  of  com- 
plainti  and  are  only  variations  in  the  statement  of  one  and  tbe  game  contoact* 
Non  deiive-       80,  coui^  for  not  giving,  or  delivering,  or  aocepting  a  bill  of  excba^p  ^ 
v^ytMuu  *°  P>7™«>B^  according  to  the  contract  of  aale,  for  goods  sold  atod  delivered,  •si 
for  the  price  of  the  same  goods  to  be  paid  in  moneyi  are  not  to  be  allowed. 
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Sot  counts  for  not  accepting  and  paying  for  goods  sold ;  and  for  the  price  %|*  ^°* 
of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed.  w.  4. 

But  counts  upon  a  bill  of  exchange  or  proniissory  note,  and  for  the  con-  JJg^JJJtSt. 
sideration  of  the  bill  or  note  in  goodsj,  money,  or  otherwise,  are  to  be  con-  ingfor 
sidered  as  founded  on  distinct  subject-matters  of  complaint ;  for  the  debt  and  |n*i^\nd 
the  security  are  different  contracts,  and  such  counts  are  not  to  be  allowed.         joj"- 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 

But,  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had  and    '     "'"' 
received,  to  recover  back  the  premium  upon  a  contract  implied  by  law,  are  to 
be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed.  Charter-iMr- 

But,  a  count  for  freight  upon  a  charter-party,  and  for  freight  pro  raid  iiineris^  ^^' 
upon  a  contract  implied  by  law,  are  to  be  allowed.  Freight. 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land  for  the  Demiw  and 
same  time,  are  not  to  be  allowed.  cupftSon.^' 

In  actions  of  tort  for  misfeazance,  several  counts  for  the  same  injury,  va-  Miafea. 
rying  the  description  of  it,  are  not  to  be  allowed.  tMw. 

In  the  like  actions  for  nonfeaznnce,  several  counts  founded  on  varied  state-  Nonfea- 
ments  of  the  same  duty  are  not  to  be  allowed.  «ance. 

Several  counts  jn  trespass,  for  acts  committed  at  the  same  time  and  placet  TraapMs. 
are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatuB  assumpsit  to  be  due  in  respect  '"fjjljjff* 
of  several  matters,  ex,  gr,,  for  wages,  work,  and  labor  as  a  hired  servant,  *'**'*"^P** 
vfork  and  labor  generally,  goods  sold  and  delivered,  goods  bargained  and  sold, 
money  lent,  money  paid,  money  had  and  received,  and  the  like,  the  statement 
of  each  debt  is  to  be  considered  as  amounting  to  a  several  count  within  the 
meaning  of  the  rule  which  forbids  the  use  of  several  counts,  though  one  pro- 
mise to  pay  only  is  alleged  in  consideration  of  all  the  debts. 

Provided,  that  a  count  for  money  due  on  an  account  stated  may  be  joined  Aco^nt 
with  any  other  count  for  a  money  demand,  though  it  may  not  be  intended 
to  establish  a  distinct  subject-matter  of  complaint  in  respect  of  each  of  such 
counts. 

The  rule  which  forbids  the  use  of  several  counts  is  not  to  be  considered  as  ^•^•'f* 
precluding  the  plaintiff  from  alleging  more  breaches  than  one  of  the  same  con- 
tract in  the  same  count.  -  «7aa  1 

♦Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  principal  jL,j^„^j^  ^ 
matter,  but  varied  in  statement,  description,  or  circumstances  only,  (and  pleas  piaaa^aad 
in  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowed.  •  iJ;®^'**^ 

Ex.  gr.  Pleas  of  solvit  ad  diem,  and  of  solvit  post  diem,  are  both  pleas  of  payment 
payment,  varied  in  the  circumstance  of  time  only,  and  are  npt  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  release,  are  ^JJ^jJJjf 
distinct,  and  are  to  be  allowed.  —Release. 

Pleas  of  an  agreement  to  accept  the  security  of  A,  B.,  in  discharge  of  the  LiabUUyof 
plaintiff's  demand,  and  of  an  agreement  to  accept  the  security  of  C.  D.  for  iW'd  party. 
the  like  purpose,  are  also  distinct,  and  to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person,  in  dis-  |^«JJ55JJ^,n 
charge  of  the  plaintiff's  demand,  and  of  the  same  agreement,  describing  it  to  consWera^ 
be  an  agreement  to  forbear  for  a  time,  in  consideration  of  the  same  security,  |[y"of  uird  " 
are  not  distinct;  for  they  are  only  variations  in  the  statement  of  one  and  the  pany. 
flame  agreement,  whether  more  or  less  extensive,  in   consideration  of  the 
same  security,  and  not  to  be  allowed. 

In  trespass  quare  elaustm  fregit,  pleas  of  soil  and  freehold  of  the  defendant  ^^» 
in  the  locus  in  quo,  and  of  the  defendant's  right  to  an  easement  there — pleas  right  of  way, 
of  right  of  way,  of  common  of  pasture,  of  common  of  turbary,  and  of  com-  SSJf/J^ra^ 
mon  of  estovers,  are  distinct,  and  are  to  be  allowed.  bwr^aSd' 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at  JSorvw. 
particular  times*  or  in  a  qualified  manner,  are  not  to  be  allowed.  lUghtof 
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Reff.  G«n. 

Hil.  T.  4 

W.  4. 
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way. 
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rent,  and 
damage  /eo< 
sant. 

DietreflB  for 
rent. 
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above   men' 
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from  these 
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yaauge  of. 


Coats  of 
counts  and 
pleas. 
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Bpedal 
irenue. 


Local 
description. 

Commence- 
ment and 
coDClusion  of 
pleas,  Itc. 


So  pleas  of  a  right  of  way  over  the  locus  in  quo^  varyiog  the  itrmm  or  the 
purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  damage /ea^anf,  are  to  be 
atlowed. 

But  avowries  for  distress  for  rent,  varying  the  amount  of  rent  reserved,  or 
the  times  at  which  the  rent  is  payable,  are  not  to  be  allowed. 

The  examples,  in  this  and  other  places  specified,  are  given  as  some  in- 
stances  only  cf  the  application  of  the  rules  to  which  they  relate  ;  but  the  prin- 
ciples contained  in  the  rules  are  not  to  be  considered  as  restricted  by  the 
examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cognizance,  shall  have 
been  used  in  apparent  violation  of  the  preceding  rule,  the  opposite  party  shall 
be  at  liberty  to  apply  to  a  judge,  sugge^iting  that  two  or  more  of  the  couDts, 
pleas,  avowries,  or  cognizances  are  founded  on  the  same  subject  matter  of 
complaint,  or  ground  of  answer  or  defence,  for  an  order  that  all  the  couots, 
pleas,  avowries,  or  cognizances,  introduced  in  violation  of  the  rule,  be 
struck  out  at  the  cost  of  the  party  pleading ;  whereupon  the  judge  shall  order 
accordingly,  unless  he  "shall  be  satisfied,  upon  cause  shown,  that  somtdit- 
tinct  'mhjtct  matter  of  complaint  is  bona  fide  intended  to  be  established  in 
respect  of  each  of  such  counts,  or  some  distinct  ground  of  answer  or  defence 
in  respect  of  each  of  such  pleas,  avowries,  or  cognizances,  in  which  case  he 
shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case  may  be, 
that  he  is  so  satisfied ;  and  shall  also  specify  the  counts,  pleas,  avowries,  or 
cognizances  mentioned  in  such  application,  which  shall  be  allowed. 

7.  Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry,  or  cog- 
nizance upon  the  record,  and  the  party  pleading  fails  to  establish  a  distinct 
subject  matter  of  complaint  in  respect  of  each  count,  or  some  distinct  ground 
of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cognizance,  a  ver- 
dict and  judgment  shall  pass  against  him  upon  each  count,  plea,  avowry,  or 
cognizance,  which  he  shall  have  so  failed  to  establish,  and  he  shall  be  liable  to 
the  other  party  for  all  the  costs  occasioned  by  such  count,  plea,  avowiy,  or 
cognizance,  including  those  of  the  evidence  as  well  as  those  of  the  plead- 
ings ;  and  further,  in  all  cases  in  which  an  application  to  a  judge  has  been 
made  under  the  preceding  rule,  and  any  count,  plea,  avowry,  or  cognizance, 
allowed  as  aforesaid,  upon  the  ground  that  some  distinct  subject  matter  of 
complaint  was  bona  fide  intended  to  be  established  at  the  Atrial  in  respect  of 
each  count,  or  some  distinct  ground  of  answer  or  defence  in  respect  of  each 
plea,  avowry,  or  cognizance  so  allowed,  if  the  Court  or  judge,  l>efore  whom  the 
trial  18  had,  shall  be  of  opinion  that  no  such  distinct  subject  matter  of  com- 
plaint was  bona  fide  intended  to  be  established  in  respect  of  each  count  so 
allowed,  or  no  such  distinct  ground  of  answer  or  defence  in  respect  of  each 
plea,  avowry,  or  cognizance  so  allowed,  and  shall  so  certify  before  final  judg- 
ment, such  party  so  pleading  shall  not  recover  any  costs  upon  the  issue  or  is- 
sues upon  which  he  succeeds^  arising  out  of  any  count,  plea,  avowry,  or  cogni- 
zance with  respect  to  which  the  judge  shall  so  certify. 

8.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  margin  of  a 
declaration,  and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff,  and  no 
venue  shall  be  stated  in  the  body  of  the  declaration,  or  in  any  subsequent  plead- 
ing. 

Provided,  that,  in  cases  where  local  description  is  now  required,  such  local 
description  shall  be  given. 

9.  In  a  plea  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of  the 
whole  action  generally,  it  shall  not  be  necessary  to  use  any  allegation  of  ocHo- 
nem  non^  or  to  the  like  effect,  or  any  prayer  of  judgment ;  nor  shall  it  be  ne- 
cessary in  any  replication,  or  subsequent  pleading  intended  to  be  pleaded  in 
maintenance  of  the  whole  action,  tr/  use  any  allegation  of  •'  precludi  non,"  or 
to  the  like  effect,  or  any  prayer  of  judgment ;  and  all  pleas,  replications,  and 
subsequent  pleadings,  pleaded  without  such  formal  parts  as  aforesaid,  shall  be 
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taken,  unless  otherwise  expressed,  as  pleaded  respectively  in  bar  of  the  whole  %*t*4* 
action,  or  in  the  maintenance  of  the  whole  action  ;  provided,  that  nothing  here-      w.  4. 
in  contained  shall  extend  to  cases  where  an  estoppel  is  pleaded. 

10.  No  formal  defence  shall   be  required  in  a  plea,  and  it  shall  commence  Commene*- 

as  follows  :— "  The  said  defendant,  by ,his  attorney,  [or,  in  person,  ^-c],  "*"'*»''P*«» 

says  that 

11.  It  shall,  not  be  necessary  to  state  in  a  second  or  other  plea  or  avowry,  *««>iKipie» 
that  it  is  pleaded  by  leave  of  the  Court,  or  ajcording  to  the  form  of  the  statute, 

or  to  that  effect 

12.  No  protestation  shall  hereafter  be  made  in  any  pleading ;  but  either  ^'^^^'^on 
party  shall  be  entitled  to  the  same  advantage  in  that  or  other  actions,  as  if  a 
protestation  had  been  made. 

13.  All  special  traverses,  or  traverses  with  an  inducement  of  affirmative  Tr«v«fM!». 
matter,  shall  conclude  to  the  country. 

Provided,  that  this  regulation  shall  not  preclude   the  opposite  party  from  oppotite 
pleading  over  to  the  inducement  when  the  traverse  is  immaterial.  pKaSoref. 

14.  The  form  of  a  demurrer  shall  be  as  follows  : — "  The   said  defendant.  Form  of  di- 

by ,  his  attorney,  [or,  in  person,  4*^.,  or  plaintiff],  says  that  the  declare-  »«"«• 

tion  [or  plea,  ^c]  is  not  sufficient  in  law,"  showing  the  special  catues  of  de- 
tnurrer  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows  : — "  The  said  plain-  Jj*"*™** 
tiff  [or  defendant]  says  that  the  declaration  [or  plea,  ^c]  is  sufficient  in  law." 

15.  Tke  entry  of  proceedings  on  the  record  for  trial,  or  on  the  judgment-  Entr^ofpro* 
roll,  (according  to  the  nature  of  the  case),  shall  be  taken  to  be,  and  shall  be  JJoorSf  ^" 
in  fact,  the  first  entry  of  the  proceedings  ir  the  cause,  or  of  any  part  thereof^ 

upon  record  ;  and  no  fees  shall  be  payable  in  respect  of  any  prior  entry  made 
or  supposed  to  be  made  on  any  roll  or  record  whatever. 

16.  No  fees  shall  be  charged  in   respect  of  more  than  one  issuehy  any  of  charge  for 
the  officers  of  the  Court,  or  of  any  judge  at  the  assizes,  or  any  other  officer,  *""*• 

in  any  action  of  ass'impsit,  or  in  any  action  of  debt  on   simple  contract,  or  in 

any  action  on  the  case, 

*17.  when  money  is  paid  into  Court,  such  payment  shall  be  pleaded  in  all  [*742  ] 

cases,  and,  as  near  as  may  be,  in  the  folio  wine  form,  mutatis  mutandis  : —  Payment  of 
4«  r»     n   V       T-L                J         r  money  Into 

**  C.  D.  \      The day  of .  Court. 

afs.      \ 

A.  B,   J      The  defendant,  by .  his  attorney,  [or,  in  person,  ^c]  says, 

that  the  plaintiff  ought  not  further  to  maintain  his  action,  because  the  defen- 
dant now  brings  into  Court  the  sum  of  «£— i — ,  ready  to  be  paid  to  the  plain- 
tiflT;  and  the  defendant  further  says,  that  the  plaintiff  has  not  sustained  dama- 
ges [or,  in  actions  of  debt,  that  he  is  not  indebted  to  the  plaintiff  J  to  a  greater 
amount  than  the  said  sum,  &c.,  in  respect  of  the  cause  of  action  in  the  dec- 
laration mentioned,  and  this  he  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment if  the  plaintiff  ought  further  to  maintain  his  action." 

18    No  rule  or  judge's  order  to  pay  money  into  Court  shall  be  necessary,  ^^  °'<^"  ^ 
except  under  the  3  &  4  WilL  4,  c.  42,  s.  21  ;  but  the  monev  shall  be  paid  to  Into  CourT 
the  proper  officer  of  each  Court,  who  shall  give  a  receipt  for  the  amount  in  JJSJn  ^ 
the  margin  of  the  plea ;  and  the  said  sum  shall  be  paid  out  to  the  plaintiflT  on  ca««9. 
demand. 

19.  The  plaintiff,  af\erthe  delivery  of  a  plea  of  payment  of  money  into  Ji**JJjf^ 
Court,  shall  be  at  liberty  to  reply  to  the  same,  by  accepting  the  sum  so  paid  aher  piiy- 
into  Court  in  full  satisfaction  and  discharge  of  the  cause  of  action  in  respect  JJfj'inu)"^ 
of  which  it  has  been  paid  in  ;  and  he  shall  be  at  liberty  in  that  case  to  tax  his  Coun. 
costs  of  suit,  and,  in  case  of  non-payment  thereof  within  forty-eight  hours,  to 

sign  judgment  for  his  costs  of  suit  so  taxed  ;  or  the  plaintiff  may  reply,  **  that 
be  has  sustained  damages  [or,  that  the  defendant  is  indebted  to  him,  as  the  case 
may  be,]  to  a  greater  amount  than  the  said  sum  ;"  and,  in  the  event  of  an  issue 
thereon  being  found  for  the  defendant,  the  defendant  shall  be  entitled  to  judg- 
ment and  his  costs  of  suit.  Commenc*- 

20.  In  all  cases  under  the  3  &  4  Will.  4,  c.  42,  s.  10,  in  which*  after  a  mm  ofdM- 
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hik't^"'    P'^*^  ^°  abatement  of  the  nonjoinder  of  another  person,  the  plaintiflf  shall,  with- 

w.  4.       out  having  proceeded  to  trial  on  an  issue  thereon,  commence  another  action 

larttion  afUr  against  the  defendant  or  defendants  in  the  action,  in  which  such  plea  in  abate- 

CSdor."^"'  went  shall  have  been  pleaded,  and  the  person  or  persons  named  in  such  plea 

in  abatement  as  joint  contractors,  the  commencement  of  the  declaration  shall 

be  in  the  following  form  : — 

"  Fenue,"] — A,  J5.,  by  £•  F.,  his  attorney,  [or^  in  his  own  proper  person, 

4*c.],  complains  of  C.  D.  and  6r.  //.,  who  have  been  summoned  to  answer 

the  said  A.  B,^  and  which  said  C.  D.  has  heretofore  pleaded  in  abatement  tbe 

nonjoinder  of  the  said  G.  //.,  &c."     {The  same  form  to  be  used  mutatis  mu- 

ta  ndis  in  cases  of  arrest  or  detainer. 

Character  of      21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or 

Sic?S^ta-  executors  or  administrators,  or  persons  authorized  by  act  of  parliament  to  sue 

ken  Mad-     or  be  sued  as  nominal  parties,  the  character  in  which  the  plaintiff  or  defendaat 

iMi  ■peciaj.  is  stated  on  the  record   to  sue  or  be  sued  shall  not  in  any  case  be  considered 

17  denied.      |^  in  issue,  unless  specially  denied. 


PLEADINGS  IN    PARTICULAR  ACTIONS. 

I. — ^Assumpsit. 

Sflbetofnen  ^*  ^^  ^^^  actions  of  assumpsit,  except  on  bills  of  exchange  and  promissory 
MMMipeii.  notes,  the  plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which  the  . 
contract  or  promise  alleged  may  be  implied  by  law. 
iHMUmut:  Ex.gr,  in  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial  of 
Warranij.  ^j^^  ^^^^  ^p  jj^^  warranty  having  been  given  upon  the  alleged  consideration, 
Polfcy.  but  not  of  the   breach ;  and,  in  an  action  on  a  policy  of  insurance,  of  tbe 

r  «743  1  *sub8cription  to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest,  of 
the  commencement  of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  with 
warranties. 
Carriereand      ^^  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not  kecp- 
baiieei.         ing  goods  safe,  or  not  returning  them  on  request,  and  in  actions  against  agents 
Affente.         for  not  accounting,  the  plea  will  operate  as  a  denial  of  any  express  contract 
to  the  effect  alleged  in  the  declaration,  and  of  such  bailment  or  employment 
as  would  raise  a  promise  in  law  to  the  effect  alleged,  but  not  of  the  breach. 
Q^Q^^i^,        In  an  action  of  indebitatus  assumpsit^  for  goods  sold  and  delivered,  tbe  plea 
of  non  assumpsit  will  operate  as  a  denial  of  the  sale  and   dehvery  in  point  of 
Monejhad.    fact ;  in  the  like  action  for  money  had  and  received,  it  will  operate  as  a  denial 
both  of  the  receipt  of  the  money  and  the  existence  of  those  facts  which  make 
such  receipt  by  the  defendant  a  receipt  lo  the  use  of  the  plaintiff. 
Biiie  and  ^*  ^^  ^^^  actions  upon  bills  of  exchange  and  promissory  notes,  the  plea  of 

■«*«"|o  ««•  noil  (tssumpsit  shall  be  inadmissible.     In  such  actions,  therefore,  a  plea  in  de- 
"*'   nial  must  traverse  some  matter  of  fact ;  ex,  gr.  the  drawing,  or  making,  or  in- 
dorsing, or  accepting,  or  presenting,  or  notice  of  dishonor  of  the  bill  or  note. 
In  every  ac-       ^'  ^  every  species  of  assumpsit,  all  matters  in  confession  and  avoidance, 
tionofa».     including  not  only  those  by  way  of  discharge,  but  those  which  show  tbe 
mtj^nin     transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of 
M?1!?l5?d.     ^^^^  ^^  otherwise,  shall  be  specially  Tpleaded ;  ex.  gr,  infancy,  coverture, 
ancetobe      release,   payment,  performance,   illegality  of  consideration   either  by  statute 
geaded  epe-  or  common  law,  drawing,  indorsing,   accepting,  &c.,   bills  or   notes  byway 
of  accommodation,  set-off,  mutual  credit,  unseaworthiness,  misrepresentation, 
concealment,  deviation,  and  various  other  defences,  must  be  pleaded. 
Statement  of       ^*  ^°  actions  on  policies  of  assurance  the  interest  of  the  assured  may  be 
imjweet^of     averred  thus  ;— "  That  A.,  B.,  C,  and  D.,  [or  some  or  one  of  them,]  were 
or  was  interested,"  ^c.     And  it  may  also  be  averred,  "that  the  insurance 
was  made  for  the  use  and  benefit,  and  on  the  account,  of  the  person  or  per- 
sons so  interested." 
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11. — In  Covenant  and  Debt.  Rff  g*"* 

nil*   f  •  4 

1.  In  debt  on  specialty  or  covenant,  the  plea  of  non  eat  factum  shall  operate      ^'  ^' 
as  a  denial   of  the  execution  of  the  deed  in  point  of  fact  only,  and   all   other  ^^**  eat/ae^ 
defences  shall   be  specially  pleaded,  including  matters  which  make  the  deed  ''*"*' 
absolutely  void,  as  well  as  those  which  make  it  voidable. 

2.  The  plea  of  '*  nil  debeP^  shall  not  be  allowed  in  any  action.  ira  d€b§i. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  exchange  General ». 
and  promissory  notes,  the  defendant  may  plead  that  "he  never  was  indebted  ■"•^'^•^ 
in  manner  and  form  as  in  the  declaration  alleged,"  and  such  plea  shall  have 

the  same  operation  as  the  plea  of  non  assumpsit  in  indebitatus  assumpsit ;  and  Matters  ia 
all  matters  in  confession  and  avoidance  shall  be  pleaded  specially  as  above  S^d'aroid. 
directed  in  actions  of  assumpsit.  anceiobe 

4.  In  other  actions  of  debt,  in  which  the  plea  of  nil  debet  has  been  hitherto  fuiij.  "^" 
allowed,  including  those  on  bills  of  exchange  and  promissory  notes,  the  de-  pieae  in 
fendant  shall  deny  specifically  some  particular  matter  of  fact  alleged  in  the  <M>^«rcwMi. 
declaration,  or  plead  specially  in  confession  and  avoidance. 

III. — Detinue. 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of  the  ifondeHtttt. 
goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein,  and  no 
other  defence  than  such  denial  shall  be  admissible  under  that  plea. 

*IV. — In  Case.  [  #744  ] 

1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial  Effect  of 
only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have  been  committed  n<>'«""'y' 
by  the  defendant,  and  not  of  the  facts  stated  in  the  inducement,  and  no  other 
defence  than  such  denial  shall  be  admissible  under  that  plea  :  all  other  pleas  other  pieai. 
in  denial  shall  take  issue  on  some  particular  matter  of  fact  alleged  in  the  dec  - 
laration. 

JBx.  gr.     In  an  action  on  the  case  for  a  nuisance  to  the  occupation  of  a  inatanceMs 
house  by  carrying  on  an  offensive  trade,  the  plea  of  not  guilty  will  operate  as  a  ^"^"nca. 
denial  only  that  the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to 
be  a  nuisance  to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial 
of  the  plaintiff's  occupation  of  the  house. 

In  an  action  on  the  case,  for  obstructing  a  right  of  way,  such  plea  will  ope-  Right  of 
rate  as  a  denial  of  the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way ;  ^*^' 
and  in  an  action  for  converting  the  plaintiff's  goods,  the  conversion  only,  and  '^■^^■^* 
not  the  plaintiff's  title  to  the  goods. 

In  an  action  of  slander  of  the  plaintiff  in  his  ofBce,  profession,  or  trade,  the  Siander. 
plea  of  not  guilty  will  operate  to  the  same  extent  precisely  as  at  present  in 
denial  of  speaking  the  words,  of  speaking  them  maliciously,  and  in  the  sense 
imputed,  and  with  reference  to  the  plaintiff's  office,  profession,  or  trade,  but  it 
will  not  operate  as  a  denial  of  the  fact  of  the  plaintiff  holding  the  office  or  be- 
ing of  the  profession  or  trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the  neglect  or  default  £ecape. 
of  the  sheriff  or  his  officers,  but  not  of  the  debt,  judgment,  or  preliminary  pro- 
ceedings. 

lo  this  form  of  action  against  a  carrier  the  plea  of  not  guilty  will  operate  carrien. 
as  a  denial  of  Ihe  loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the 
defendant  as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were  received. 

2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as  in  M«tt«r>  in 

«««:^r.a  r>r  ^<>«..^v.«.'#  conleeelon 

actions  Ot  assumpsit.  andaroid- 

-iT  r       rrr  ance  to  b« 

v. — In    Trej^*)ass.  pleaded  spe- 

1.  In  actions  of  trespass  qtiare  clausum  f regit ^  the  close  or  place  in  which,  j^^^^ 
&c.  must  be  designated  in  the  declaration  by  name  or  abuttals,  or  other  de-  declaration. 
Bcription,  in  failure  whereof  the  defendant  may  demur  specially. 

2.  In  actions  of  trespass  quare  clausum  Jregit,  the  plea  of  not  guilty  shall  MMtofooc 
operate  as  a  denial  that  the  defendant  committed  the  trespass  alleged  in  the  wSSum 
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hU't.*4'    ?^^^^  mentioned,  but  not  as  a  denial  of  the  plaintiff's  possession,  or  right  of 
w.  4.      possession  of  that  place,  which,  if  intended  to  be  denied,  must  be  traversed 
specially. 
defrim'^aM        ^'  ^^  actions  of  trespass  de  bonis  asportaiiSi  the  plea  of  not  guilty  shall 
operate  as  a  denial  of  the  defendant  having  committed  the  trespass  alleged  hy 
taking  or  damaging  the  goods  mentioned,  but  not  of  the  plaintiff's  property 
therein. 
Right  of  4.  Where,  in  an  action  of  trespass  quare  cUtuaum  fregU^  the  defendant  pleads 

^*^'  a  right  of  way  with  carriages  and  cattle  and  on  foot  in  the  same  plea,  and 

issue  is  taken  thereon,  the  plea  shall  be  taken  distributively  ;  and  if  a  ri|i;htof 
way  with  cattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  verdict  shall  pass 
for  the  defendant  in  respect  of  such  of  the  trespasses  proved  as  shall  be  justh 
fied  by  the  right  of  way  so  found  ;  and  for  the  plaintiflf  in  respect  of  such  of 
the  trespasses  as  shall  not  be  so  justified. 
GommoD  of       5.  And  where,  in  an  action  of  trespass  quare  clausum  fregitt  the  defeodant 
P**"*"-        pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle,  ex.  gr.,  horees, 
sheep,  oxen,  and  cows,  and   issue  is  taken  thereon,  if  a  right  of  common  for 
some  particular  kind  of  commonable  cattle  only  be  found  by  the  jury,  a  verdict 
[  *746  ]    shall  pass  for  the  defendant  in  respect  of  such  of  the  ^trespasses  proved  as  shall 
be  justified  by  the  right  of  common  so  found ;  and  for  the  plaintifi*  in  respect 
of  the  trespasses  which  shall  not  be  so  justified. 
sibUm  6.  And   in  all  actions  in  which  such   right  o[  way  or  common  as  aforesaid, 

^^*^  or  other  similar  right,  is  so  pleaded  that  the  allegations  as  to  the  extent  of  the 

right  are  capable  of  being  construed  distributively,  they  shall  be  taken  dis- 
tributively.  " 
Commence-  PROVIDED  nevertheless,  that  nothing  contained  in  the  5th,  6th,  or  7th  of  the 
m«nt  of  tbe  above-mentioued  General  Kules  and  Regulations,  or  in  any  of  the  above- 
mentioned  Rules  or  Regulations  relating  to  pleading  in  particular  actioas, 
shall  apply  to  any  case  in  which  {jie  declaration  shall  Dear  date  before  the  first 
day  of  Easter  Term  next. 

Issues  J  Judgment^  and  other  Proceedings  in  Actions  commenced  byproctssuih 
der  2  TVilL  4,  c.  39,  shall  be  in  the  several  Forms  in  the  Sched^de  Acre- 
unto  annexed^  or  to  the  like  effect^  mutatis  mutandis:  Provided^  that,  tn 
case  of  ^on^compliance,  the  Court  or  a  Judge  may  give  leave  to  ametuL 


No.   I. 

Form  of  an  issue  in  the  K%ng*s  Bench^  Common  Pleas ^  or  Exchequer, 

In  the  King's  Bench  ;  or. 
In  the  Common  Fleas  ;  or, 
In  the  Exchequer. 

The  idate  of  declaration']  day  of ,  in  the year  of  our  Lord, 

18— 

[Fenue]. — A,  B.,  by  E,  F.,  his  attorney,  [or,  in  his  own  proper  persoD,  <»", 
by  E,  F;  who  is  admitted  by  the  Court  here  to  prosecute  ior  the  said  Ji<  B.% 
who  is  an  infant  within  the  age  of  twenty- one  years,  as  the  next  friend  of  (he 
said  Ji*  B»,  as  the  case  iiiay  be],  complains  of  C.  D ,  who  has  been  suod- 
moned  to  answer  the  said  .^.  B.  [or,  arrested  or  detained  in  custody]  by  vir- 
tue \_or,  served  with  a  copy,  as  the  case  may  6e  J  of  a  writ  issued  on  [date  of 

first  writ]  the day  of  — —  in  the  year  of  our  Lord  18 — ,  out  of  the 

Court  of  our  Lord  the  King,  before  the  King  himself  at  Westminster,  [or,  out 
of  the  Court  of  our  Lord  the  King,  before  his  Justices  at  Westminster,  ofi 
out  of  the  Court  of  our  Lord  the  King,  before  the  Barons  of  his  Exchequer 
at  Westminster,  as  the  case  may  be] ;  For  that 

[^Copy  the  declaration  from  these  words  to  the  end,  and  the  plea  andsiAsS' 
qtimt  pleadings  to  the  joinder  of  issue,"] 
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Thereupon  the  Sheriff  is  commanded  that  he  cause  to  come  here,  on  the    gf^f  ^^\ 
day  of ,  twelve,  &c.,  by  whom,  &c,,  and  who  neither,  &c.,  to  rec-       w.  4. 


ognize,  &c.,  because  as  well,  &c. 


No.  2 
jFormo/* Am  Priu»  Record  in  the  King's  Bench^  CoTnman  Plecu^  or  Exchequer* 

[Theplacita  are  to  be  omitted, — Copy  the  issue  to  the  end  of  the  axoard  of 
the  ventre,  and  proceed  as  follows  :] 

ikflerwards,  on  the  [teste  of  distringas  or  habeas  corpora]  day  of ,  in 

the  year  — ,  the  jury  between  the  parties  aforesaid  is  respited  here  until  the 

[return  day  of  distringas  or  habeas   corpm^a]  day  of ,  unless shall 

first  come  on  the  [first  day  of  sittings  or  commission  day  of  assizes]  day  of 

,  at*        ,  according  to  the  form   of  the  statute  in  such  case  made  and 

provided  for  default  of  the  jurors,  because  none  of  them  did  appear;  there- 
fore let  the  sheriff  have  the  bodies  of  the  said  jurors  accordingly. 

[The  postea  is  to  be  in  the  usual  form,] 


*No.  3.  [*746] 

Form  of  Judgment  for  the  Plaintiff  in  Assumpsit, 

{Copy  the  issue  to  the  end  of  the  award  of  the  venire,  and  proceed  as  follows:] 
AAerwards,  the  jury  between  the  parties  is  respited  until  the  [return  ofdiS' 

tringas  w  habeas  corpora]  day  of ,  unless  —  shall  first  come  on  the 

[day  of  Sittings  or  JVm  Prius]  day  of ,  at ,  according  to  the  form 

of  the  statute  in  that  case  made  and  provided  for  default  of  the  jurors,  be- 
cause none  of  them  did  appear. 

Aflerwards,  on  the  [day  of  signing  final  judgment]  day  of come  the 

parties  aforesaid,  by  their  respective  attornies  aforesaid,  [or  as  the  case  may 

be"]  ;  and ,  before  whom   the  said  issue  was   tried,  hath  sent  hither  his 

record,  had  before  him,  in  these  words  : 

[  Copy  postea.] 
Therefore,  it  is  considered  that  the  said  ^.  B,  do  recover,  against  the  said 
C.  D.,  his  said  damages,  costs,  and  charges,  by  the  jurors  aforesaid,  in  form 

aforesaid,  assessed  ;  and  also for  his  costs  and  charges,  by  the  Court 

here  adjudged  of  increase  to  the  said  A.  B.  with  his  assent,  which  said  dama- 
ges* costs,  and  charges,  in  the  whole  amount  to ,  and  the  said  C.  D.  in 

mercy,  &c. 

No.  4. 

Form  of  the  Issue  when  it  is  directed  to  be  tried  by  the  Sheriff, 

[After  the  joinder  of  issue  proceed  as  follows  ;] 
And  forasmuch  as  the  sum  sought  to  be  recovered  in  this  suit,  and  indorsed 
on  the  said  writ  of  summons,  does  not  exceed  <£20,  hereupon  on  the  [teste  of 

vnrit  of  trial]  day  of ,  in  the  year ,  pursuant  to  the  statute  in  that 

case  made  and  provided,  the  sheriff  [or,  the  judge  of ,  being  a  Court  of 

Record  for  the  recovery  of  debt  in  the  said  county,  a«  the  case  may  be,]  is 
commanded  that  he  summon  twelve,  &c.,  who  neither,  &c.y  who  shall  be 
sworn  truly  to  try  the  issue  above  joined  between  the  parties  aforesaid,  and 
that  he  proceed  to  try  such  issue  accordingly ;  and  when  the  same  shall  have 
been  tried,  that  he  make  known  to  the  Court  here  what  shall  have  been  done 
by  virtue  of  the  writ  of  our  Lord  the  King  to  him  in  that  behalf  directed,  with 
the  finding  of  the  jury  thereon  indorsed,  on  the day  of ,  &c. 


No.  5. 
Form  of  Writ  of  TriaL 
William  the  Foardi,  by,  ftc,  to  the  Sheriff  of  «or  County  of -*— 'i  [oTf  to 
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H*it^4'  ^®  j«<Jg<5  o^ »  being  a  Court  of  Record  for  the  Recovery  of  Debt, 

w.  4.  in  our  County  of ,  a»  the  case  may  be] 

Whereas  A.  B,^  in  our  Court  before  us  at  Westminster,  [or,  in  our  Court 
before  our  justices  at  Westminster,  or^  in  our  Court  before  the  barons  of  oar 
Excj^equer  at  Westminster,  as  the  cast  may  6e],  on  the  [date  of  first  writ  of 

summons]  day  of last,    impleaded  C.  D,  in  an  action  on  promises  [or,  at 

the  case  may  be] ;  for  that  whereas  one,  &c.  [here  recite  the  declaration  as  m 
a  tsrit  of  inquiry],  and  thereupon  he  brought  suit.  And  whereas  the  defend- 
ant, on  the day  of last,  by ,  his  attorney,  [or  as  the  case  mail 

be],  came  into  our  said  Court  and  said  [here  recUe  the  pleas  and  plendingt 
to  the  -  joinder  of  issue"],  and  the  plaintiff  did  the  like.  And  whereas  £e 
sum  sought  to  be  recovered  in  the  said  action,  and  indorsed  on  the  writ 
of  summons  therein,  does  not  exceed  <£20 ;  and  it  is  fitting  that  the  issue 

above  joined  should  be  tried  before  you  the  said  sheriflT  of ,  [or,  judge, 

as  the  case  may  be]:  we  therefore,  pursuant  to  the  statute  in  such  case 
made  and  provided,  command  you  that  you  do  summon  twelve  free  and 
lawful  men  of  your  county,  duly  qualified  according  to  law,  who  are  in 
nowise  akin  to  the  plaintiff  or  to  the  defendant,  who  shall  be  sworn 
[  *  747  ]  *truly  to  try  the  said  issue  joined  between  the  parties  aforesaid,  and  that  you 
proceed  to  try  such  issue  accordingly  ;  and  when  the  same  shall  have  been 
'  tried  in  manner  aforesaid,  we  command  you  that  you  make  known  to  us  at 

Westminster  [or  to  our  justices  at  Westminster,  or,  to  the  barons  of  our  said 
Exchequer,  a«  the  case  may  be,]  what  shall   have  been  done  by  virtue  of  this 

writ,  with  the  finding  of  the   jury  hereon   indorsed,  on  the day  of 

next. 

Witness, ,  at  Westminster,  the day  of ,  in  the year  of 

our  reign. 


No.  6. 
Fonn  of  Indorsement  thereon  of  the  Verdict, 

Afterwards,  on  the  [day  of  trial]  day  of ,  in  the  year ,  before  me, 

sheriff  of  the  county  of [or,  judge  of  the  Court  of ],  came  as  well 

the  within-named  plaintiff  as  the  within-named  defendant,  by  their  respective 
attomies  within-named  [or,  as  the  case  may  be],  and  the  jurors  of  the  jury  by 
me  duly  summoned,  as  within  commanded,  also  came,  and,  being  duly  sworn 
to  try  the  said  issue  within  mentioned  on  their  oath,  said,  that • 


No.  7. 
Form  of  Indorsement  thereon,  in  case  a  Nonsuit  takes  place. 
[Afler  the  words  **  duly  sworn  to  try  the  issue  within  mentioned"  proceed  at 
foUows :] 

And  were  ready  to  give  their  verdict  in  that  behalf ;  but  the  said  A.  B.  be- 
ing solemnly  called  came  not,  nor  did  he  further  prosecute  his  said  suit  against 
the  said  C  D« 


No.  8. 

Form  of  Judgment  for  the  Plaintiff  after  Trial  by  the  Sheriff. 

[Copy  the  issue,  and  then  proceed  as  follows  :] 

Afterwards,  on  the  [day  of  signing  judgment]  day  of  -^ ,  in  the  year 

— ,  came  the  parties  aforesaid,  by  their  respective  attomies  aforesaid,  [or, 
as  the  case  may  be,]  and  the  said  sheriff  [or,  judge,  as  the  case  may  be],  before 
whom  the  said  issue  came  on  to  be  tried,  hath  sent  hither  the  said  last-men- 
tioned writ,  with  an  indorsement  thereon,  which  said  indorsement  is  in  these 
words ;  to  wit : — 

[Copy  the  IndorsemetU.] 

Therefore  it  is  considered,  &c.,  [tit  the  same  farm  as  fce/brs.] 
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ABATEMENT, 

in  respecl  of  the  parties  to  a  suit,  (see  title  Parties.) 

by  nonjoinder  or  misjoinder,  how  to  be  objected  to,  14,  see  Mujoin^ 
der. 

of  a  plaintiffs  in  an  action  on  a  contract,  14,  487 

in  an  action  for  a  tort,  76 
in  an  action  by  executors  or  administrators,  or 
assignees,  22,  26 
in  an  action  by  wife  alone,  36,  583 
of  a  defendant^  in  an  action  on  a  contract,  52 

see  in  general,  703 

plea  and  affidavit  must  show  residence  of 
omitted  party  within  jurisdiction  of  Court, 
53,487,  488 
earner  cannot  plead  nonjoinder  in  abatement 
since  11  Geo.  4  and   1  Will.  4,  c.  68,  s.  5  ; 
in  an  action  for  a  tort,  99 
by  death,  [482,  8 

of  one  of  ieverdl  plaintiffs  or  defendants  pending  the  suit,  21, 
in  actions  in  form  ex  cantractUf 

surviving  obligees,  &c.  to  sue,  21,  482,  3 
death  of  husband  or  wife,  plaintiff,  35,  6 
surviving  obligor,  &c.  to  be  sued,  57 
death  of  husband  or  wife,  defendant,  67 
in  actions  in  form  ex  delicto^ 

survivor  to  sue,  77, 482,  3 
death  of  husband  or  wife,  plaintiff,  86 
death  of  husband  or  wife,  defendant,  105,  6 
of  a  Bole  plaintiff  pending  the  action,  482 

rule  of  actio  personalis  moritur  cum  persond^  78, 102 
altered  by  3  &  4  W.  4,  c.  42,  sect  2,  80,  715 
ABATEMENT,  PLEAS  IN,  (As  to  pleas  to  jurisdiction,  see  title  Juris- 
diction^) 
genera]  nature  of,  and  difference  between  them  and  pleas  in  bar,  481, 491 
what  matter  may  be  pleaded  in  abatement  or  in  bar,  ib* 
division  of. 

Relating  to  (he  person^  482 
of  the  plaintiffs 

no  such  person  in  existence,  482 

death  of,  (see  titles  Malement.     Deaths)  ib. 

alien  enemy,  483 

attainted  of  treason  or  felony,  ib*         outlawed,  ib. 

under  a  prsmunirss  ib.        excommunicated,  ib. 

an  infant  suing  by  attorney,  ib. 

bankruptcy,  25,  483 

coverturev  (see  title  CoveWurr,)  484 

of  the  defsndanit 

coverture,  (see  title  Coveriuret)  484 
Vot.  I.  90 
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ABATEMENT,  PLEAS  IN— (coiaimied.) 

infancy,  (see  title  Infamy f)  4S4 
Relating  to  tke  county  ib*  [464 

variance  between  writ  and  count  no  longer  pleadable,  ib.  277, 
Relating  to  the  writ  or-MI,  485 

why  so  called,  and  their  effect,  ib. 

to  the  ybrm  of  the  writ,  now  abolished,  ib. 

variance  or  defect  in  writ  not  now  pleadable,  ib.  277, 464 
matters  pleadable,  only  those  extrinsic  or  dehotSj  485, 6 
want  of  venue,  810  [491 

mistake  in  addition,  when  not  pleadable  by  a  peer,  277, 
misnomer,  (see  title  Mimomer^)  abolished  and  substituted 

remedy,  486,  487 ;  see  Appendix,  717 
nonjoinder  or  misjoinder,  when  and  how  to  be  taken  ad- 
vantage of,  487,  703,  716»  717 
plaintiffs  not  married,  487 

one  of  plaintiffs  fictitious  or  dead,  ib.  [717 

another  joint  contractor,  &c.  not  sued,  ib.  59, 491, 716, 
another  executor  or  administrator  not  sued,  ib.  59,  491 
officer  or  attorney  improperly  sued,  487,  8 
to  the  ocfton  of  the  writ,  ib. 

action  misconceived  as  to  form,  486 
action  prematurely  brought,  ib. 
another  depending  for  same  cause,  ib. 
replication  to  it,  ib. 
Qualities  of,  ^c.  489,  491 

may  be  to  the  tohole  or  part  of  the  declaration,  492 

may  demur  to  part,  and  plead  in  bar  or  abatement  to  other  part,  ib. 

but  cannot  plead  in  abatement  and  bar  to  same  matter,  ib. 

one  defendant  may  plead  in  abatement,  another  in  bar,  493 

in  case  of  misjoinder,  &c.  it  is  now  more  usual  to  demur,  ib. 

when  the  plea  should  only  be  to  a  part  of  the  declaration,  492, 3 

prayer  of  the  plea,  ib. 

certainty  and  accuracy  required  in  framing  pleas  in  abatement,  491 

must  give  the  plaintiff*  a  better  writ  or  bill,  ib.  481 

this  is  the  criterion  to  distinguish  it  from  a  plea  in  bar,  ib. 
general  requisites  and  form  of,  489 
as  to  conclusion,  493  venue  not  necessary,  492 

duplicity,  what  objectionable,  491,  564 
cannot  plead  two  outlawries,  &c.  ib. 

cannot  plead  in  abatement  and  bar  to  the  same  matter,  ib.  492 
misnomer  of  christian  and  surname  pleadable  in  one  plea,  ib. 
Form  and  general  requisites  of, 
title  of  the  plea,  489 

when  may  be  with  a  special  imparlance,  ib.  471,  2 
of  what  terra,  489 

consequences  of  mistake,  ib.  « 

aided  if  replied  to,  490 
present  practice  as  to  time,  ib. 
names  of  parties  in  the  margin,  ib. 
commencement  of  the  plea,  ib. 

accuracy  required  in  statement  of,  ib.  496 

defendant's  appearance,  490 

when  it  must  be  in  person,  ib. 

when  it  may  be  by  attorney,  ib. 

when  by  guardian,  399 

the  defence,  whether  full  or  half,  ib. 
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ABATEMENT,  PLEAS  IN— (contmueil.) 

prayer  of  judgmeot  at  the  beginning  when  proper,  493,  4 
consequence  of  wrong  commencement,  ib*, 
body  of  the  plea, 

accuracy  and  certainty  requisite  (see  title  QuaUtiu^)  491 
conclusion  of  the  plea,  493 

very  material  and  great  accuracy  requsite,  493,  4 
consequence  of  a  plea  containing  matter  in  bar  concluding  in 

abatement,  ib. 
of  a  plea  concluding  in  bar,  ib. 
of  a  plea  of  privilege  of  person,  494,  5 
of  a  plea  to  tiie  dis&ility  of  the  person,  496 
of  a  plea  of  coverture,  ib. 

of  a  plea  of  excommunication  or  other  temporary  disability,  ib. 
of  a  plea  to  the  tmiand  dcctoro^fi,  496,  6 
of  a  plea  to  the  biU  and  dec/nroitoM,  ib. 
when  pl«a  is  confined  to  part  only,  492,  3 
Affidavit  of  Truth, 

when  requisite  at  common  law,  496 
when  required  by  statute,  ib. 
operation  and  extent  of  the  statute,  ib. 
^  who  to  be  made  by,  497         at  what  time  it  may  be  made,  ib. 

form  and  requisites  of  it,  ib. 

consequence  of  omission  of  or  defect  in,  ib.  [A^') 

Of  Pleas  of  Nonjoinder  in  particular,  487,  601,  602  (see  title  Conjoin- 
Replications,  &c.  to, 

to  a  plea  of  misnomer,  496 
may  amend,  ib. 

or  enter  a  cassetur  biUa  or  &reve,  ib. 
to  a  plea  of  nonjoinder,  if  true,  must  proceed  ds  novo,  497 
must  outer  cassetur  before  commencement  of  fresh  action,  ib.  498 
when  the  plaintiff  should  reply,  ib. 
when  the  plaintiff  should  demur,  499 
when  he  may  sign  judgment,  &c.  489, 497 
when  reply  appearance  as  estoppel,  279,  496 
form  and  requisites  of, 

commencement  and  conclusion  of,  496 
prayer  of  judgment,  ib. 
Issue,  verdict,  and  judgment  on,  499 
Demurrere  in  case  of  (see  title  Dsmurrsr.) 
to  a  plea  or  replication, 

form  of  demurrer  to  plea,  499,  703 
may  be  general  in  all  cases,  499 
Joinder  in  demurrer,  form  of,  ib. 

Argument  of,  no  objection  on,  to  declaration,  when,  ib.  600 
Judgment  on,  ib. 
Costs,  &c.,  601 

Pleas  of  puis  darrein  amtimumce^  (see  that  title),  696  to  700 
ABSENCE  OF  DEF:ENDANT, 

limitation  of  action  when  beyond  seas,  716 
ABOLITION  OF  HOLIDAYS, 

enactment  respecting,  723 
ABSOLUTE  RIGHTS, 

when  not  necessary  to  be  stated  in  pleading,  263 
injury  to,  (see  titles  Case.     Trespass.) 
ABSQUE  HOC  (see  title  Traverse.) 
language  of  a  traveree,  664 
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ABSQUE  TALI  CAUSA, 

the  roeanmg  of,  explained,  and  oeceaaity  for,  648,  638 
ABUTTALS, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting  statement  of,  310  Of  428  a,  744 
when  must  be  stated,  290,  811,  410 

statement  of,  in  a  declaration,  when  advisable,  626,  and  note  {d) 

new  assignment,  626,  7t  663,  &c  670,  673 
plea  to,  &c«,  676, 6. 
ACCEPTOR, 

Forms  of  declarations  against,  by  Reg.  Gen.  HiL  T.  4  W.  4,  724,  &c. 
ACCIDENT, 

liability  in  case  of,  88,  9, 148,  146,  7. 
plea  and  release  destroyed  by,  when  bad,  675«  note  (h) 
ACCOMMODATION  ACCEPTOR, 

when  he  must  declare  specially,  384,  385 
ACCORD  AND  SATISFACTION, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  740 

simple  contract  merged  by  specialty,  119 

plea  of,  must  be  pleaded  specially,  613,  518,  521,  522,  527,  545 

might  formerly  be  given  in  evidence  in  assumpsit  or  debt  on  simple 

contract  under  general  issue,  513,  517,  518 
must  be  pleaded  in  an  action  on  a  specialty,  518,  520,  1 
when  no  plea  in  an  action  on  a  specialty,  521,  note  (c) 
in  action  on  record,  521,  2  in  covenant,  523,  4 

must  be  pleaded  in  actions  on  the  case,  627 
must  be  pleaded  in  trespass,  ib.  545,  538 
replications  to,  in  general,  613,  630,  649,  651,  2 

in  assumpsit,  613  in  case,  622  in  trespass,  630 

ACCOUNT. 

assumpsit  for  not  rendering,  115        case  lies  for  not  rendering,  154 
difficulty  of  investigating  account,  no  objection  to  action  of  assumpsit  on, 
stated,  assumpsit  lies  on,  when,  &c,  39  '  1 1 16 

partners  may  sue  each  other  on,  44        count  of,  in  assumpsit,  391 
use  of,  &c.,  ib*        by  or  against  executors,  &c.,  ib. 
action  of,  44,  116 
ACCOUNT  STATED, 

when  advisable  to  insert  count  on,  391,  392 
what  evidence  will  support  it,  ib* 
what  admission  by  defendant  sufficient,  392 
in  the  case  of  growing  crops,  ib. 
reg.  gen.  Hill.  T.  4  n.  4,  respecting,  ib.  739 
when  should  not  be  added,  ib. 
ACKNOWLEDGMENT, 

limitation  of  action  in  cases  of,  716 
ACQUITTED  DEFENDANT, 

coste  now  payable  to,  100 
ACTIO  ACCREVIT,  &c. 

when  this  allegation  is  unnecessary  in  debt,  394 

in  debt  on  penal  statute,  407 
ACTIONEM  NON, 

now  unnecessary  in  a  plea,  587 
ACTIO  NON,  &c., 
actio  nan  habere  debet  now  unnecessary,  585 

relates  to  issuing  writ,  ib.         when  onerati  non^  &c.  propar,  585,  6 
when  formerly  proper  as  to  the  further  maintenance  of  the  action,  ib. 
not  proper  in  pleas  in  abatement,  493«  496 
ACTIO  PERSONALIS  MORITUR  CUM  PERSONA, 
when  executor,  &c.  may  sue  for  a  tort,  22,  80 
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ACTIO  PERSONALIS  MORITUR  CUM  PERSONA— (conKiMiecl.) 
their  IkbHity  for,  22,  80 
maxtm  and  rules  relating  to,  in  geneml,  78,  102 
does  not  apply  when  Uie  action  is  in  form  ex  contractu^  ib. 
efiect  of  death,  (see  titles  Abatement,     DeeUh*) 

1st,  of  the  party  injured^  in  case  of  an  injury,  78 
to  the  person,  no  action  lies,  ib. 
to  personal  property,  action  lies,  and  when,  79 
to  real  ^property,  when  action  lies,  80 

2dly,  of  the  wrong^doer^  and  general  rale  as  to  injuries,  102 
to  the  person,  ib«         to  personal  property,  ib. 
to  real  property,  103 
alteration  in  the  law  by  3  &  4  W.  4,  c.  42,  b.  2,  80,  716 
ACTION,  PREMATURE,  (see  title  Auter  Aetittn  Pendeni.) 

plea  of,  in  abatement,  448        second  action  for  same  cause,  227 
ACTIONS, 

by  and  against  whom  to  be  brought,  (see  title  Parties  throughout), 
distinction  between  action  in  form  ex  contractu  tind  ex  delicto^  99,  100, 

102,  110 
form  oif  action  misconceived,  and  consequences,  226 
prematurely  brought,  plea  of,  &c.  448 

another  action  depending  for  same  cause,  plea  of,  in  abatement,  ib. 

in  bar,  ib. 

replication  to,  &.c.,  ib. 
when  an  action  lies  in  general,  and  form  of,  107 
forms  of  action, 

origin  and  history  of,  107         of  new  forms,  108,  9 
estoblished  forms  to  be  observed,  109  luid  110,  note  (/) 
division  of 

IsU  ex  eontraetUf 

Assumpsit,  (see  title  A$8umpsit^)  111  to  123 
Debt,  (see  title  Debt,)  128  to  130 
Covenant,  (see  title  Covenant^)  131  to  137 
Detinue,  (see  title  Detinue,)  137  to  142 
2dly,  ex  delicto^ 

nature  of  injuries  ex  detkto  as  they  affect  the  forms 
of  action,  142 
material  distinctions  between  injuries  with  or 
without  force,  ib. 

immediate  or  only  consequential,  144 
what  injuries  we  forcible,  142 

what  immediate  or  consequential,  ib. 
nature  of,  legality  of  original  act,  when  not  materi- 
al, 147 
intent,  when  not  material,  ib.  94 
summary  of  points,  on  which  the  form  of  action  may 

depend,  149,  60 
Case,  (see  title  Cau^)  161  to  166 
Trover,  (see  title  Trover,)  167  to  186 
Replevin,  (see  title  Replevin,)  186  to  190 
Trespass,  (see  title  Trespass,)  190  to  216 
Ejec^ent,  (see  title  Ejectment,)  216  to  222 
action  for  mesne  profits,  222  to  226 
Consequences  of  mistake  in  form  of  action,  and  mode  of  objecting  to,  226 
if  the  objection  appears  on  the  face  of  the  declaration,  ib. 
if  the  objection  does  not  appear  on  the  face  of  the  declaration,  ib. 
iriaintiff  may  proceed  in  a  fresh  action,  when,  227 
Of  joinder  of /emu  of  action,  (see  title  Joinder  of  Actions,)  228  to  234 
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JLCTlOHB^cimimued.) 

Of  joinder  of  righis  of  action,  (see  title  Jomdtr  cfJieiwnSf)  234  to  236 
Consequences  of  roisjetncler,  286 

Of  election  of  actions^  (see  title  EUeiion  of  AcU(m$A  237  to  24S 
AD  AUDIENDUM   ERROR£S« 

no  scire  facias  necessary,  736 
AD  DAMNUM,  (see  tide  Dammge.) 
ADDITIONS,  Statute  of, 

not  necessary  in  a  declaration,  227,  464,  484. 

when  not  pleadable  in  abatement,  ib. 
ADMINISTRATION, 

how  stated,  and  profert  of  it,  453         oyer  of,  when  to  be  craved,  464, 5 

plea  of  grant  of,  since  last  continuance,  697 

validity  of  how  disputed,  525 
ADMINISTRATOR,  (see  title  Parties  and  Extcuiar.) 
ADMINISTRATRIX, 

coverture  of,  34, 36 
ADMISSION,  (see  tiUe  Ccm/emoti  and  ^ootdonce,)  556,  7,  656 

power  of  judges  to  make  regulations  respecting  admission  of  written  doc* 
uments,  717 
ADVOWSON, 

ejectment  does  not  lie  for,  217 
AFFIDAVIT, 

of  truth  of  pleas  of  jurisdiction,  480 

of  dilatory  pleas,  (see  title  AbaiemmU^)  496 

enactment  of  4  Anne,  c.  16,  s.  4,  respecting,  702  [tfMcet)  699 

of  pleas  puis  darrein  continuance^  (see  title  Pint  Darrein  Cm^w- 

to  hold  to  bail,  must  correspond  with  declaration,  285 

of  justification  of  bail,  728 

of  residence  of  omitted  defendant  in  a  ple^  of  nonjoinder,  501 

cororotssions  to  take  in  Scotland  and  Ireland,  723 
AGENT,  (see  titles  Partiee.    Master  and  Servant     Servant.) 

as  to  his  suing  on  a  contract,  7        as  to  his  being  sued  on  a  contract,  38 

provisional  assignee  when  not  liable  for  fraud  of,  62,  note  (t) 

of  government,  &c.,  when  liable  on  contract,  42 

when  may  sue  for  a  tort,  71,  173 

as  to  his  being  sued  for  a  tort,  91,  2,  96 
when  trover  lies  against,  96 

not  liable  for  act  of  sub-agent,  when,  97 

selling  at  under  price  not  liaUe  in  trover,  178 

intermediate  or  sub-agent  when  liable,  97 

non  assumpsit  by,  wiut  to  be  put  in  issue,  743 
AGGRAVATION, 

matters  in,  should  be  new  assigned,  when,  (see  title  Aeio  JissignmeiUf) 
667,  668,  and  note  (n),  671 

not  to  be  traversed,  645 
AGISTER, 

of  cattle,  may  sue  for  injuries  to,  70,  71, 173 
AGREEMENT,  (see  titles  JhewnpeiL     Coniraet.) 
ALIA  ENORMIA. 

statement  of,  in  trespass,  and  evidence  under,  442 
ALIAS  DICTUS, 

as  to  declaring  by,  277,  280,  281 
ALIAS  WRITS, 

may  be  dvected  into  other  counties,  725  form  of,  ib. 

ALIEN, 

feme  covert,  when  to  be  joined  in  action  as  a  plaintiff,  33,  note  {q) 

or  sued  as  a  defendant,  67 
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ALlEHf— {continued.) 

xeiiding  abroad,  replioation  thai  husband  is,  66,  7,  484,  612 

enemy,  when  pleadable  in  abatement  or  bar,  481,  483 

when  available  under  non  anumpiitf  ib.  614 

when  it  should  be  pleaded,  514        certainty  requisite  in  plea,  268,  9 

replication  to,  612 
ALLEGATION,  (see  title  ^eennen<-) 
ALLOTMENT, 

when  trespass  lies  after,  200,  1 
ALTERNATIVE, 

pleading  not  allowed,  271,  2,  567,  8,  647,  8 

contract  in  the,  must  be  truly  described,  338 

contract,  breach  of,  how  assigned,  366 
ALTERNATIVE  ALLEGATION, 

in  case  of  policy  of  insurancet  271,  272 
AMBIGUITY, 

in  pleading  not  allowed,  271,  note  (ib),  (and  see  title  Certamiy.) 

what  deemed  so  in  trespass,  410 
AMENDMENT, 

of  writs,  when  or  not  allowed,  283 

when  plaintiff  mistaken  in  form  of  action,  227 

allowed  in  penal  action,  ib. 

of  declaration  improperly  entitled,  294  to  296 

of  declaration  when  plea  in  abatement,  498,  500 

by  strikmg  out  a  plaintiff,  14,  note  {x)        of  plea  in  abatement,  500 

at  the  trial,  of  vanances  in  setting  out  written  instruments,  348 

statutes  respecting,  701  to  704 
AMENDS, 

tender  of,  under  21  Jac.  1,  c.  16,  s.  5,  545,  (see  title  TetuUr.) 
AMERCIAMENT, 

debt  lies  for,  124 
ANCIENT  DEMESNE, 

plea  of,  477        how  to  reply  to,  480 
ANCIENT  LIGHTS, 

remedy  for  obstructing  of,  160,  163 

tenant  or  reversioner  may  sue,  ib.         who  to  be  sued  for,  95 

declaration  for  disturbance  of,  415 
ANIMALS,  (see  title  Damof^e  Fta$anU) 

escape  of  plaintiff 's,  when  defendant  liable,  162 

of  defendant's,  when,  ib.        when  action  lies  for  injuries  to,  193 

form  of  action  for  injury  to,  ib. 

who  and  when  party  liable  for  injuries  by,  94,  5 

when  action  lies  for  injuries  by,  ib.  193,  209 

form  of  action  for  keeping  mischievous,  151,  2  [(9) 

declaration  for  such  keeping,  ib.        cattle  how  described,  410,  11,  note 
ANNUITY  AND  ANNUITY  DEED, 

when  action  does  not  lie  for  arrears,  125,  6 

if  deed  void  assumpsit  ties,  when,  119        debt  00,  125,  6 

covenant  on,  132        replication,  &c.  to  plea  of  no  memorial,  &e.  615 

instances  of  departure,  682,  3. 
APPEARANCE  of  DEFENDANT, 

how  described  in  a  plea,  460,  461,  584 

in  person,  ib.        by  attorney,  ib. 

in  a  different  name  to  that  sued  by,  461 

by  a  feme  covert,  ib.        by  an  inifant,  ib. 

in  pleas  to  the  jurtsdictioo,  490 

must  be  in  name  of  only  one  attorney^,  462 

how  to  be  made  for  defendant  to  avail  himself  of  misnomer,  279  to  282 
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APPEARANCE  of  DEFENDANT— (co»««iiecI.) 

how  to  be  enforced  by  distringas  by  2  W.  4,  c.  30,  s.  3  and  16, 706*  709 
forms  of  eoteriog  appearancet  710 
APPENDIX, 

list  of  statutes  in,  affecting  pleading,  &c.  701  to  723 
4  Anne,  c.  16,  701         9  Geo.  4,  c.  14,  702 
9  Geo.  4,  c.  15,  704         2  W.  4,  c.  39,  ih. 
2  &  3  W.  4,  c.  71,  712         3  &  4  W.  4,  c  42,  714 
of  regulse  generales,  723  to  747 
.      Trin.  T.  1  W.  4,  723        Trin.  T.  1  W.  4,  727 
Mic.  T.  3  W.  4,  729         HU.  T.  3  W.  4,  733 
Trin  T.  3  W.  4,  ib.       HiL  T.  4  W.  4,  ib.       HiL  T.  4  W.  4, 788 
APPRENTICE  AND  APPRENTICE  DEED, 

covenant,  usual  remedy  for  breach  of  indenture,  132 
action  does  not  lie  against  infant  on  deed,  ib. 
form  of  remedy  for  injury  to  master's  right  in,  153,  192 
roaster  may  sue  in  assumpsit  for  work  o^  where  enticed  away,  113 
ARBITRAMENT  (see  tiUe  dward.) 
ARBITRATION, 

submission  to,  when  not  revocable,  722  ,^ 

ARBITRATION  BOND  (see  title  Jlward.) 
ARBITRATORS, 

power  of,  to  administer  oath,  723 
ARGUMENT, 

delivery  of  paper  books  before,  734 
proceedings  of  in  error,  need  not  be  entered  before,  733 
ARGUMENTATIVE  PLEADING, 

not  allowed  in  pleading,  271,  2,  and  notes,  (see  title  Certmniif*) 
in  declaration,  ib.         in  plea,  572 
in  replication,  686,  7 
ARREARS  OF  RENT, 

when  executors  may  distrain  for,  722 
ARREST, 

trespass  for  arrest  in  wrong  name,  280,  281 
when  bail  bond  void,  ib.        of  one  of  several  defendants,  730 
commencement  of  declaration  in  such  case,  ib.  731 
ASSAULT  AND  BATTERY  (see  title  Tre9paB8.) 
when  justifiable,  (see  title  TretpoBs,)  192  to  211 
action  for,  lies  against  two  persons  jointly,  98 1 
aliter  by  two,  74        remedy  for,  1 92         pleas,  639 
replication  to  pleas  justifying,  624 
new  assignments  in  action  for,  660,  667,  671,  624,  5 
ASSIGNEE  (see  titles  Bankrupts.     Parties.) 

of  a  choat  in  action  ex  contractu,  when  he  may  sue,  16  to  20  . 
when  he  may  sue  on  new  consideration,  &c.  ib.  17 
when  he  cannot  be  sued,  53  to  57 
in  action  ex  delicto,  when  he  may  sue,  76 
of  an  estate  in  land, 

when  he  may  sue  on  contract  relating  to,  18,  19,  20 
of  part  of  reversion^  is  within  32  H.  8.  c.  34,  18,  19 
when  cannot  bring  ejectment,  18,  note  (h) 
how  to  declare  at  suit  of  and  against,  269,  295,  6  ;  401,  2 
when  he  may  be  sued  on  contract  relating  to,  55,  6 
of  lessee,  may  be  sued  in  debt  or  eovenant,  125,  128,  133 
when  assignee  of  part  only,  ib. 

covenant  lies  against,  where  a  partial  eviction,  ti^en,  133 
when  he  may  sue  for  a  tort,  76 
when  he  may  be  sued  for  a  tort,  101 
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ASSIGNEE— (coiOtfitceci.) 
of  a  hankrupU 

the  general  effect  of  the  baakrupt  act  on  contract  widi  bankrupt,  25 
when  assignees  should  sue  on  contract,  ib. 

can  only  sue  oji  contracts  in  which  bankrupt  had  a  beneficial  inte- 
rest, 28 
provisional  assignee,  26        in  case  of  removal  of  assignee,  ib« 
joinder  in  actions  by  and  against,  26,  27,  62,  232,  3 
joinder  with  solvent  partner,  26,  7 
on  contract  made  since  bankruptcy,  28,  9 
consequence  of  all  not  joining,  25 
when  suit  does  not  abate,  25,  note  {x) 
how  to  sue,  28         trover  by,  176,  180 
may  waive  tort,  and  sue  in  assumpsit,  when,  113,  240 
when  should  not,  ib.         when  may  declare  in  their  own  right,  28 
under  several  commissions,  how  to  sue,  27 
when  they  may  sue  for  a  tort,  80,  1 
when  they  may  be  sued,  62,  104,  176 
remedy  against,  for  illegal  taking  of  goods,  176 
»•  when  bankrupt  may  sue  on  contract,  25,  28,  29 

for  a  tort,  81 
of  an  imohentt 

action  by  assignees  on  contract  of  insolvent,  29 
for  tort  to  his  property,  SO        on  Lords'  Act,  31,  65 
action  by  insolvent,  31,  82 
against  him,  63,  105 
ASSIGNMENT  (see  titles  Assignee.    J^ew  Asngnment.) 
of  breaches,  (see  title  Breach,) 

in  replication,  615,  to  619 
of  debt,  where  two  debtors,  &c.  18,  54 
ASSIGNOR  (see  iiilea  Assignee.     Landlord  and  TenanL     Parties.) 
ASSUMPSIT,  ACTION  OF, 

parties  to,  who  to  be  plaintiff  and  who  defendant  (see  title  Partits.) 
definition,  and  general  object  of  it,  111        history  of  it,  1 12 
<     when  it  lies  in  general,  ib. 

upon  simple  contracts  not  under  seal,  112  to  120 
upon  contracts  implied,  ib. 
where  there  has  been  no  contract,  121  385 
when  the  only  remedy, 

against  an  executor  or  administrator  on  simple  contract,  116 
for  money  payable  by  instalments,  where  whole  not  due,  ib. 
on  a  collateral  undertaking,  ib. 
on  a  bill  or  note  where  there  is  no  privity,  ib.  [ib* 

on  an  award  not  for  payment  of  money,  and  where  there  is  no  bond, 
when  not  sustainable,  and  exceptions,  1 17  to  122 
not  on  a  deed  or  record,  117 
not  where  there  originally  was  a  valid  deed  or  record^  ib* 

exceptions,  where  defendant  cannot  be  sued  on  the  deed,  117, 19 
where  deed  not  executed  by  defendant,  ib. 
suing  owner  of  ship  in  assumpsit,  though  deed  with  mas- 
ter, 117 
for  rent,  where  there  is  no  demise,  117, 18 
where  there  has  been  a  deed  of  separate  maintenance,  IIS 
where  the  deed  is  invalid,  ib. 
where  Uiere  has  been  a  new  contract,  ib. 
on  a  contract  in  consideration  of  forbearance,  ib. 
on  an  account  stated  between  partners,  119,  44 
where  there  has  been  a  fresh  agreement,  119 

Vol.  I.  91 
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ASSUMPSIT,  ACTION  OF— (continued.) 

OD  a  contract  unconnected  with  the  specialty,  ib. 
not  where  a  higher  stettriiy  has  been  since  taken,  ib. 
exceptions  where  fresh  deed,  &c.  invalid,  ib. 
bond  for  rent  no  extinguishment,  ib. 
not  a  mere  collateral  security,  120 
it  lies  for  rent^  &c.  issuing  out  of  realty,  when,  ib. 
on  a  statute^  ib.         on  a  judgment  of  a  court  not  of  record,  ib. 
on  Irish  judgment  or  decree  of  court  of  equity,  ib. 
when  not  by  a  partner  against  his  co-partner,  44 
when  not  by  or  against  a  corporation,  121 
not  in  case  of  illegal  distresses,  &c.  114,  121,  158 
when  not  advisable  to  sue  in,  122,  238  to  240 
when  case  a  concurrent  remedy  with,  153 
when  advisable  to  sue  in  case  in  preference  to,  ib.  238  to  240 
when  not  so  advisable,  ib.  122 
Pleadings,  &c.  in,  in  general^ 
the  declaration,  122 
pleas,  12!2,  123,  610  to  517,  551        judgment,  122         costs,  ib. 
Dbclaration, 

title  of  court  (see  title  Declaration^)  291 
of  term  (see  title  Declaration^)  291  to  296 
venue  in  (see  title  Venucj)  296  to  311 
commencement  of  (see  title  Declaration^)  311  to  316 
cause  of  action,  statement  of,  in,  316  to  392 
Special  counts  in  general,  316 

1,  inducement, 

defined,  317,  18        utility,  ib. 

form  and  requisites  of,  and  certainty  in,  319 

when  and  how  far  to  be  proved  as  laid,  319,  20 

2,  consideration,  statement  of, 

1,  what  and  when  to  be  stated,  321,  2 

failure  in  part,  323,  328 
how  to  be  stated  in  general,  ib. 
several  descriptions,  and  how  pleaded, 

1,  executed,  ib.         2,  executory,  324 

3,  concurrent  or  mutual,  325         4,  continuing,  ib. 

2,  of  variances  in  stating  the  consideration ,  325  to  329 

defect  of  consideration,  and  how  to  be  objected  to, 
&c.  329 

3,  promise  or  contract^  statement  of,  329  to  351 

1,  how  to  be  stated,  329  to  333  [5 

to  be  stated  in  words  or  according  to  legal  effect^  334, 
super  se  assumpsit  proper  in  all  cases,  330 
certainty,  831         by  and'tu  whom,  331,  336 
sufiicient  to  show  that  part  on  which  the  action  » 

founded,  332,  333,  339,  340,  345,  348 
need  not  show  that  contract  was  in  writing,  332 

2,  variances  in  stating  the  promise  or  contract, 

in  general,  333,  4 

statement  according  to  legal  effect,  334  to  336, 343 

or  in  the  words  of  instruments,  ib 

misdescription  of  parties  to  contract,  336 

blending  two  contracts  in  one  count,  337 

in  stating  alternative  or  conditional  contract,  338 

how  to  set  out  contract  with  egesption  or  proviso,  389 

mis-statement  of  part  of  contract,  340 

variance  as  to  time  of  performing,  341 
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ASSUMPSIT,  ACTION  OF— (co»fint«ecl.) 
Dkclaba  tion — {caniimud. ) 

Special  Counts — (conHnued,) 

instances  of  literal  errors,  342 

statement  contrary  to  Ugal  intendment,  343 

instances  of  statement  being  in  accordance  with  legal 

operation,  ib. 
immaterial  omissions,  collateral  provisions,  &c.  345 
stating  part  of  promise,  348 
amendment  at  the  trial  of  variances  in  stating  written 

instruments,  ib. 
scilicett,  349  to  351 
4,  averments  (see  title  Averments^)  351  to  364 

defined,  351  [ib. 

1st,  of  the  performance,  &c.  of  a  condition  precedent, 
not  necessary  when  consideration  was  executed,  351 
necessary  where  consideration  was  executory,  ib. 
when  necessary  in  case  of  mutual  conditions,  353 
general  rules  at  to  avermentSf  and  when  necessary  to 

aver  performance  or  excuse  of,  352  to  356 
for  form  of  averment,  356 
of  performance,  ib. 
of  excuse  of  performance^  358 
of  readiness  to  perform,  ib. 
consequences  of  mistake,  359,  860 
2d,  of  defendant's  notice  of  facts  alleged,  360 

when  necessary,  ib.        how  to  be  stated,  361 
consequences  of  mistake,  862 
3d,  of  a  request  on  defendant,  ib. 

when  necessary  to  be  stated,  ib.  368 
form  of  stating,  364 
consequences  of  omission,  ib« 

5,  breach,  (see  title  Breach.) 

necessary  to  be  stated,  365,  6 

bow  in  case  of  a  mere  money  demand,  ib. 

in  special  counts,  ib. 

form  of, 

should  in  substance  accord  with  contract,  ib. 

virfaat  sufficient,  ib. 

where  the  contract  was  in  the  disjunctive,  366 

if  too  large  or  too  limited,  bad,  367 

injudicious  to  be  too  narrow,  368 

should  be  certain  and  particular,  369 

several  breaches,  when  they  may  be  assigned,  ib. 

of  Uie  allegation  of  defendant's  fraudulent  intent,  ib. 

insufficiency  or  omission  of  breach,  370 

6,  damages,  (see  title  Damages.) 

what  necessary  to  be  stated,  371 

damages  necessarily  incident  need  not,  ib. 
but  special  damages  must,  ib. 
too  abundant  a  statement  not  prejudicial,  372 
how  to  be  stated,  ib. 
consequences  of  mis-statement,  ib. 
Cknmnon  Counis,  373 
general  utility  of,  ib. 
are  for  money  .demands,  373,  375 
the  indebitatus  assumpsit  count,  374 
the  quantum  meruit^  now  virtually  abdished,  ib. 
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ASSUMPSIT,  ACTION  OF— {amtmutd.) 
DECLiajLTion — {cofMntud.) 

Cinnmon  CaunU — {eofUinued.) 

the  quaniwn  valebant^  now  virtually  abolished,  ib. 

the  account  $tatedf  375 

common  breach,  ib. 

history  of  these  counts,  and  when  in  general  sustainable, 

373,  376,  6. 
general  form  and  requisites  of,  375,  6 

when  relating  to  real  property,  use  and  occopatioDf 

&c.  376 
to  goods  sold,  378  to  381 
to  work  and  per$omU  services,  3819  383 
to  money  lent,  383, 4 
to  money  paid,  384 

to  money  had  and  received,  384  to  390 
to  interest,  390 

enactment  of  3  &  4  W.  4,  c  42,  s.  28, 
29,  respecting  interest,  287,  390 
when  relating  to  account  stated,  391 

by  and  against  executors  and  assignees,  &c.  392 
Joinder  of  eeneral  counU  m,  445 
with  other  forms  of  action,  228 
Reg.  Gen.  respecting  declarations  in,  723,  &c. 
Plbas  in — (see  tit.  P^ot.) 

of  the  several  pleas  in,  before  and  since  Reg.  Gen.  HiL  T.  4  W.  4, 

510  to  551 
to  the  jurisdiction — (see  title  Jurisdiction.) 
in  abatement — (see  title  Matement.) 
kk  bar — (see  title  Pleas  in  Bar  in  general^)  502 
analytical  table  of  defences,  504,  508  to  510 
the  several  pleas,  before  the  recent  rules, 

the  general  issue  non  assumpsit  in  general,  510 
form  of  it,  ib. 

nil  debet,  or  not  guilty,  bad,  511,  potes  (t)  and  (t) 
what  might  formerly  have  been  given  in  evidence  un- 
der it,  511  to  516 

another  person  who  ought  to  sue,  511 
infancy  of  defendant,  ib*        lunacy,  ib. 
drunkenness,  ib.         coverture,  ib. 
illegality,  ib.  alien  enemy,  plaintifiT,  512 

statute  of  frauds,  ib. 
release  before  breach,  ib. 
alteration  of  contract,  ib.        performance,  ib. 
non-performance  of  condition,  ib. 
illegality  of  contract,  ib» 
bankruptcy  of  plaintiff,  ib. 
coverture  of  plaintiff,  ib.  payment,  513 

accord  and  satisfaction,  ib. 
negotiable  security,  ib. 
foreign  attachment,  ib.         arbitrament,  ib. 
judgment  recovered,  ib.        higher  security,  ib. 
release  after  breach,  ib. 
objections  to  non  assumpsil,  513,   14 
better  to  plead  specially  when,  514 
special  plea  when  formerly  necessary,  ib. 

alien  enemy,  plaintiff,  ib.        provisional  assignment,  ib. 
outlawry,  plaintiff,  ib. 
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ASSUMPSIT,  ACTION  OF— (confcmie A) 
Pl£18  in — (cantiniud.) 

bankruptcy  of  defendaDt,  614,  15 
insolvent  debtor,  defendant,  ib.        tender,  615 
set-off,  ib.         limitations,  statute  of,  ib. 
courts  of  conscience  acts  when,  tb. 
when  at  liberty  to  plead  specially  and  advisable,  515,  16 
Since  Reg.  Gen.  Mil.  T.  4  fV  4,  aU  defmees  must  he  plemdaUe  «pe- 

dally,  743,  551 
the  oualitiee  of  pleas  in  bar,  (see  title  Pletu  in  Bar.) 
the  Jtmnt  of  pleas  in  bar,  &c.  (see  title  Fleas  in  Bear.) 
Replications  to, 
1*  several  sorts, 

when  <le  tn/ttrta  admissible,  614 
to  a  plea  of  infancy,  612 
to  a  plea  of  coverture,  ib. 

alien  enemj^,  ib.        insolvent  debtors'  act,  fcc.  ib. 

illegality  of  the  contract,  ib.  tender,  ib. 

accord  and  satisfaction,  613  arbitrament,  ib. 

judgment  recovered,  &c.  ib. 

release,  502        set-off,  ib. 

court  of  conscience,  ib.        statute  of  limitations,  ib. 

2.  forms  of,  (see  title  Replicaiiwie^  and  the  particular  keade*) 

3.  qualities  of,  (see  title  RepHcationa^  and  the  particular  headi.) 
Rejoinders  in,  (see  title  Rejoindere.) 

form  of  Issue  in,  745 

of  Nisi  Prius  Record,  ib. 
of  Judgment  for  Plaintiff  in,  746 
of  Issue  to  be  tried  by  Sheriff,  ib. 

of  Writ  of  Trial,  ib.         of  Indorsement  of  Verdict,  747 
of  Indorsement  of  Nonsuit,  ib. 
of  Judgment  for  Plaintiff  af^er  Trial  by  SheriflT,  il^ 
ASSURED, 

statement  of  interest  of,  743 
ATTACHMENT, 

debt  for  escape  under,  when  it  does  not  lie,  123 
ATTACHMENT,  FOJIEIGN,  (see  title  Foreign  Attachment.) 
ATTAINDER, 

plea  that  plaintiff  has  been  attainted  of  treason  or  felony,  481,  483 
defendant  cannot  plead  his  own  attainder,  481  note  (6) 
ATTORNEY,  (see  titles  Agent.    Bailee.     Servant.) 
remedy  against, 

who  to  sue  for  not  investigating  title  where  employer  dies,  21, 2,  80 
when  personally  liable  on  a  promise,  39, 40 
assumpsit  against,  115        case  against,  153 
trespass  against,  for  irregular  process,  &c.  96,  7, 208 
conclusion  of  declaration  against,  453 
how  and  when  to  appear  and  plead  by,  460  to  463 
what  pleas  to  be  pleaded  by,  461,  2 
in  name  of  only  one  attorney,  and  not  several,  462 
plea  of  privilege  by,  when  affidavit  formerly  not  necessary,  497 
jNrheo  sued  improperly,  privilege  how  rendered  available,  487,  8 
sued  as  attorney,  not  being  so,  488 
title  of  term  of,  pleaded  in  abatement,  489 
indorsement  of  name  of  on  process,  730 
writ  issued  without  authority  of,  ib. 
ATTORNET-GENERAL, 

cannot  be  sued  for  official  act,  when,  89, 209, 210 
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ATTORNMENT, 

when  not  necessary  to  be  alleged  or  proved,  20,  263, 4 
AUCTIONEER, 

when  he  may  sue,  8 
when  he  may  he  sued,  89,  41,  2 
when  personally  liahle  on  contract,  th. 
AUTER  ACTION  PENDENT, 

when  one  of  several  wrong-doers  may  plead,  101 
plea  of,  in  abatement,  488 
in  bar,  ib.        replication  thereto,  498,  488,  9 
actions  by  bankrupt  and  assignees  for  same  cause,  488,  note  (  p) 
AUTER  DROIT, 

amendment  in  action  of,  when  refused,  283 
AVERAGE, 

assumpsit  lies  for,  114 

one  shipper  may  sue  the  other  for  contribution  to,  ib. 
AVERMENT, 

defined,  351         form  of,  856 

in  a  declaration,  ib.         in  a  plea,  688,  672 
in  a  replication,  678 
in  a  declaration  in  assumpsit,  851  to  364 
of  a  condition  precedent,  353  to  366 
of  notice  to  defendant,  &c.  860        of  request,  362 
in  declaration  in  debt,  &c«  401 
AVOIDANCE, 

matters  in,  must  be  pleaded  specially,  661,  743, 744 
AVOWRY,  (see  title  Replevin.) 

AWARD, 

does  not  pass  property  in  goods  to  support  trover,  172 

what  preferable  action  on,  114,  124  assumpsit  lies  on,  when,  114 

when  assumpsit  peculiar  remedy  on,  116,  17  debt  lies  on,  124 

statement  qf  inducement  in  declaration,  818 

statement  of  revocation  of,  implies  proper  revocation,  254 

pleas  to  actions  on,  520        plea  of  reference  and  award,  513 

replication  to  plea  of,  616 

departure  in  replication,  &c.  in  such  case,  682  to  685 

how  to  be  stateid  in  replication,  616 

breach  of  arbitration  bond  must  be>  shown,  619 

BAIL, 

in  what  actions,  and  how  required,  288 
remedy  for  not  accepting  bail,  153,  214 
what  bail  cannot  plead,  502 

discharged,  when  form  of  action  differs  froni  writ,  285 
when  variance  in  names  of  parties,  279 

in  number  of  partiefl,  282 
in  character  of  parties,  284 
in  cause  of  action,  285 
in  venue,  279 
laying  venue  in  different  county  no  waiver  of  bail,  ib. 
Reg.  Gen.  of  Trin.  T.  1  W.  4,  respecting,  727  to  729,  783 
BAILABLE  PROCESS, 

enactment  of  2  W.  4,  c.  39,  s.  4,  respecting  commencement  of  persooal 

actions,  705 
BAIL  BOND,  (see  title  Bail) 

when  several  actions  not  allowed  on,  49,  note  (/) 
assignee  of,  may  sue,  17  debt  lies  on,  126 

stating  breach  of  condition  of,  402 
void  if  arrest  in  wrong  name,  280 
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BAIL  BOIXD— {continued.) 

defence  to  action  on,  how  aTailable*  502»  520 
replication  to  plea  of,  615 
case  against  sneriflf  for  not  assigning  of,  158 
declaration  for  not  assigning  of,  419 

£lea  to,  of  no  proper  affidavit  of  debt,  &c.  bad,  573 
££,  (see  title  Jigent) 
when  he  may  sue,  8,  70,  1,  173, 194 
who  to  sue  where  goods  lent  or  let,  174,  5 

when  he  maj  sue  in  detinue,  139  when  he  may  bring  replevin,  187 

when  he  may  sue  in  trespass,  194,  197,  8 

when  assumpsit  lies  against,  115  when  case  lies  against,  153,  178 

when  liable  to  be  sued  in  detinue,  140,  1 

when  trover  lies  against,  176,  7,  &c.         when  trespass  lies  against^  199 
declaration  against,  417,  &c. 

£lea  of  non-assumpsit  in  actions  against,  551 
IFF,  (see  titles  JlgenU     Bailee.     Officer.     Sheriff.) 
when  liable  to  be  sued,  ex  contractu^  38 

ex  delicto^  90,  91  to  94 
when  liable  to  be  sued  for  extortion,  97,  and  note  (c) 
traverse  of  defendant  being  so  in  replevin,  622  * 

in  account  ib. 
in  trespass,  627 
BAILMENT, 

when  plaintifi*  may  reply  a  different  bailment,  141 
not  traversable  in  action  of  detinue,  140;  2  Cromp.  &  Mees.,  672 
BANK  NOTE, 

who  to  sue  on,  17,  18,  174 
BANKERS,  (see  title  JSgeni.) 

when  liable  to  be  sued,  41,  2  >- 

may  sue  by  one  of  their  officers,  when,  1 5 
BANK  OF  ENGLAND, 

actions  against,  88 
BANKRUPT,  action  by  assignees  of,  (see  title  Assignee.) 
when  he  may  sue  on  contract,  28,  9 

his  assignees,  ib.  176 
when  he  may  be  sued  on  contract,  60  to  63 

lessee  liable  in  covehant  when,  61,  2  [119 

giving  bond  for  simple  contract  debt  alYer  bankruptcy  does  not  merge  ity 
partner,  when  he  must  be  joined  in  assumpsit,  62,  48 
when  advisable  to  sue  bankrupt  in  case,  240, 194 
when  he  may  sue  for  a  tort,  81,  2 
form  of  action  for  malicious  issuing  commission,  152 
when  he  may  be  sued  for  a  tort,  104 
wife  of,  (see  title  Baron  and  Feme,)  67,  8 
fresh  promise  after  bankruptcy,  61 
BANKRUPTCY,  (see  titles  Assignee.    Bankrupt.) 
of  plaintiff, 

pending  suit  does  not  abate  it,  when,  25,  and  note  (z) 
how  taken  advantage  of,  ib.  512 

in  debt  on  specialty,  or  record,  should  be  pleaded,  519,  521 
in  covenant,  522,  3        in  case  or  trover,  81,  2,  536 
puis  darrein  continuance^  696 
of  defendant,  60  to  63, 104 

must  be  pleaded,  514,  15  form  of  plea,  590,  1 

whether  may  be  pleaded  generally,  though  certificate  obtained  pend- 
ing action,  61,  697,  and  note  (if) 
plea  of  puis  darrein  continuance^  697 
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BANKRUPTCT— (conitiitifd.) 

when  a  bar  to  action  of  coyenant«  61,  2,  133«  4,  623,  4 

of  husband,  how  far  discharges  wife,  67,  8 

cannot  be  replied  to  specially,  630,  I,  and  note  (&) 

may  be  replied  to  plea  of  nonjoinder,  501 
BARON  AND  FEME,  (see  titles  Coverture,  Critninal  CanvertaiioH*  Parim.) 

when  they  may  «tte,  and  how,  upon  a  contract^  31  to  37 

when  they  should  join  in  action  on,  ib. 

consequences  of  mistake  in  joinder,  as  plaintiff,  36 

husband  may  sue  alone  when,  33 

of  joinder  in  actions  by,  233  to  236 

1.  As  plaintiffs^  ex  contractu^  32 

2.  ex  delicto^  83 

3.  As  defendants^  ex  contractu^  66,  232 

4.  ex  delicto^  105 

when  they  are  to  be  sued^  and  how,  upon  contracts,  66  to  68 

husband  liable  in  assumpsit  where  wife  contracted  by  deedi  118 

feme  partner  need  not  be  sued,  49 

when  they  may  me,  and  how,  for  torts^  83  to  86 

when  may  join  or  sever  for  a  tart^  ib. 

when  husband  should  sue  in  detinue,  139 

when  they  may  be  sued  for  torts^  and  how,  105,  6 

feme  covert,  when  liable  for  a  tor/,  ib.  87 

when  husband  only  should  be  sued  in  detinue,  14 1  [596 

{>lea  that  parties  are  not  married,  487        must  join  in  plea,  when,  461, 
egal  interest  in  ckose  in  action  of  wife  of  bankrupt,  vested  in  assignees, 
31,  2,  67,  8 
BASTARDY  BOND, 

overseer  for  time  being  may  sue  on,  17 
BENEFICIAL  INTEREST,  10 
BEYOND  SEAS,  716 
BILL  OF  EXCHANGE, 

exception  in  case  of  that  right  of  suing  can  only  be  in  one  person,  6 
assumpsit  lies  on,  114,  116        when  debt  does  not  lie  on,  116,  124,  128 
indorsee  may  sue  on,  18 
declaration  need  not  refer  to  custom  of  merchants,  248 

or  aver  acceptance  was  in  writing,  254 
or  show  consideration,  321 
omission  to  aver  notice  of  dishonor  or  present- 
ment, 362 
what  a  variance  in  statement  of,  340,  1,  2 

amendment  of,  at  trial,  349  delivery  in  satisfaction,  plea  of,  513 
bill  for  price  of  goods,  as  to  declaring  if  bill  dishonored,  &c»  380, 1 
plea  of  non  assumpsit  inadmissible,  551 

g escribed  forms  of  declaration  on,  724  to  726 
eg.  Gen.  respecting  several  counts  on,  739 
BILL  OF  LADING, 

who  to  sue  on,  7        who  liable  on,  for  freight,  &c.  55 

exceptions  in,  must  be  stated  in  declaration,  when,  339 
BLACK  ACT  (see  tiUe  Hundred,) 
BLANKS  (see  title  Certainty.) 
BODY,      ^  ^ 

ruling  sheriff  to  bring  in  body  of  defendant,  733 
BONA  NOTABILIA, 

plea  of,  how  to  be  pleaded,  525        when  to  be  pleaded,  ib* 
BOND  (see  titles  Deed.    Parties  to  Action.) 

assignor  of,  when  he  must  sue,  16,  118 

assignee  of,  when  he  may  sue,  17 
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BOND— {cofUinued.) 

assumpsit  to  pay  it  oa  a  new  consideration,  l£f        debt  upon,  125,  395 
covenant  lies  on,  semble,  132         declaration  on,  395  profert  ofi  397 

oyer  of,  463         in  declaration,  431,  vol.  ii.  474,  (a),  402 
in  replication,  615  to  619         assignment  of  breaches  in  action  on*  ib. 
party  should  be  sued  by  his  description  in  bond,  279 
pleading  payment  to  action  on,  702 
payment  of  money  into  court  in  action  on,  ib. 
BOOKS  OP  ACCOUNT. 

trover  for,  168 
BOROUGH  ENGLISH, 

custom  as  to  pleading  it,  248 
BOUNDARIES  OF  ACTION, 

importance  to  prove,  110,  note  (i) 
BREACH  (see  particulars  under  title  Aswmpsit.) 
statement  of  it, 

in  a  declaration, 
in  assumpsit, 

how  to  be  stated,  365,  6 

several  breaches  when  permitted,  369,  739  [370 

form  of  stating  it,  365,  6        consequences  of  mistake* 
sufficient  to  prove  part,  332,  3,  339,  40,  348 
common  breach  to  money  counts,  375,  392 
in  debt,  407 

when  advisable  or  not  to  state  breach  of  condition  on  dec- 
laration, 368,  402 
is  absolutely  essential  before  execution,  6  Car.  &  P.  511 
in  covenant,  409 
in  a  replication, 

when  it  must  be  stated,  615,  619 
when  several  breaches  may  be  stated  in,  617 
how  to  be  assigned,  615  to  619 

recovery  upon  breach  imperfectly  assigned,  though  there  be  an 
express  breach  imperfectly  stated,  370 
BRIBERY, 

two  cannot  be  jointly  sued  for,  88 
BROKER, 

when  he  may  sue,  8,  70,  173         when  liable  to  be  sued,  38,  96 
when  bankruptcy  no  defence,  104,  5 
BYE-LAW, 

assumpsit  lies  on,  114        debt  lies  on,  124        plea  of  distress  for*  540 
BY  LEAVE  OF  THE  COURT, 

statement  of,  unnecessary,  587,  596 
BY-THE-BYE, 

practice  as  to  declaring  by,  at  suit  of  same  or  a  fresh  plaintiff  aboluihedi 
313 
CANAL-CALLS, 

assumpsit  lies  for,  115* 
CAPIAS,  WRIT  OF, 

introduction  of,  by  2  W.  4,  c,  39,  107,  705  form  of,  718 

the  like  into  county  palatine  of  Lancaster,  732        indorsements  on,  711 
declaring  de  bene  esse  when  defendant  not  in  custody  on,  730 
commencement  of  declaration  on,  278,  361,  731  (see  Dtclaraiian.) 
CAPTAIN,  (see  titles  Carrier.     Ship.) 
of  a  ship, 

when  he  may  sue  for  freight,  &c.  8 
cannot  sue  for  demurrage  or  implied  promise,  ib. 

seizure  of  ship,  70,  173, 193 
Vol.  I.  92 
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CIlPTAIN— {continued. ) 

when  he  is  liable  and  may  be  sued,  42,  37,  8,  96. 
how  to  be  sued  for  the  loss  of  goods,  &c.  ib. 

in  assumpsit,  115        in  case,  when  preferable,  153 
of  a  troop,  &c.  when  liable,  42 
CARRIAGES, 

negligent  driving  of, 

who  to  sue  for,  70,  170,  194  [149 

who  to  be  sued  for  where  injury  committed  by  servant,  92,  93, 146, 
form  of  action  for, 

trespass,  when  it  lies,  146,  149 — 11  Price,  608 
case,  when  it  lies,  ib. 

roust  be  case  against  a  master  for  the  act  of  his  servant,  149 
when  trespass  lies  against  master^  91,  149 
declaration  in,  how  to  be  framed  in  case,  146 
CARRIER, 

liable  for  act  of  his  servant,  92 

action  against,  for  loss  of  goods,  by  whom  to  be  brought,  6 

when  he  may  sue  a  stranger  for  injury  to  goods,  70,  173 

or  on  contract,  8 
noD^joinder  of  partner  in  action  against,  not  pleadable,  1 1  Geo.  4  and  1 

Will.  4,  c.  68,  s.  5,  see  page  99 
form  of  action  against, 

assumpsit,  115         case,  153 
when  liable  in  trover,  177,  8,  184 
declaration  against, 

need  not  state  custom  of  the  realm,  &c.  248 
how  to  declare  against,  156,  461  to  419 
plea  of  non  assumpsit  in  actions  against,  how,  551,  743 
of  not  guilty  in  case,  744 
CASE,  ACTION  ON, 

costs  to  acquitted  defendant,  100 

how  far  affected  by  the  nature  of  the  injury  in  general,  142  to  151 
whether  forcible  or  not,  143,  4 
whether  immediate  or  consequential,  144  to  147 
legality  of  the  original  act,  147 
intent,  147        exceptions,  147 

summary  of  the  leading  points  governing  this  form  of  action,  149,50 
why  so  called,  108,  161 
general  applicability  of  this  action,  ib. 
lies  at  common  law, 

for  nonfeazance,  misfeazeance,  and  malfeazance,  108^  151 

defined,  ib. 
for  injuries  to  the  person^  151  to  153 
to  the  absolute  rights^ 

mischievous  animals,  keeping  of,  151 

when  trespass  lies,  ib. 
malicious  prosecutions,  ib.  [to  214 

when  trespass  lies,  ib.  (see  title  Trespass^)  209 
slander,  verbal  and  written,  153 
pleadings  in  such  action,  428  to  438 
health,  injuries  to,  153 
refusing  to  accept  bail,  &c.  ib.  214 
against  surgeons,  agents,  &c.  153 
to  the  relative  rights, 

criminal  conversation,  ib. 
debauching  daughters,  ib. 

trcspaj»;s  now  considered  preferable,  ib.  192 
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CASE,  ACTION  O'N— {continued.) 

enticing  away  servants,  &c.  153 
for  injuries  to  personal  property  and  breaches  of  duty  and  con* 
tract,  163,  to  157 

case  proper  where  injury  is  either  not  forcible  or  not  im- 
mediate, or  affects  property  in  reversion,  153 
against  attornies,  and  bailees,  &c.  for  neglect,  &c.  153 
when  concurrent  remedy  with  assumpsit,  ib.  154 
which  preferable,  164,  5  [155 

when  case  lies,  though  collateral  remedy  on  deed 
when  lies  for  non-feazance,  and  as  to  consideration 
being  shown,  155,  156 
breach  of  warranty,  166 

deceitful  representations  of  another's  solvency,  157 
representations  to  be  in  writing,  9  Geo.  4,  c.  14,  s.  2, 703 
negligence  in  driving  carriage  or  navigating  ships,  145 

to  129,  11  Price,  658 
distress  illegal,  168 
irregular,  ib. 
pound  breach  and  rescue  of  distress  irregular,  ib« 
rescue  of  party  arrested,  ib. 
escapes  or  not  arresting,  158,  9 
false  returns,  ib. 

not  levying  under  a^.  fa,,  &c.  ib. 
not  delivering  letters,  159 
against  a  witness  for  not  obeying  a  subpoena,  ib. 
copyright  and  patents,  infringing  of,  ib. 
for  obstructing  taking  tithes,  ib. 
reversionary  property,  ib. 

when  concurrent  remedy  with  trespass  and  trover,  169 
for  injuries  to  real  property, 
corporeal, 

when  the  remedy  must  be  trespass,  159,  60 
for  non-feazance,  &c.  must  be  case,  ib. 
injury  not  committed  on  plaintiff's  land,  ib. 
wrhere  plaintiff's  right  is  in  reversion,  159,  60 
tithe,  not  carrying  away,  ib. 
ancient  lights,  160 
nuisances  to  houses,  land,  &c.  ib. 

continuing  them,  ib. 
water-courses,  injuries  to,  ib.  162,  3 
waste,  wilful  or  permissive,  160  to  163 
dilapidations  in  a  rectory,  &c.  162 
fences,  not  repairing  of,  ib. 
incorporeal, 

commons,  ways,  pews,  disturbance  of,  162,  3 
offices,  franchises,  markets,  ib. 
other  easements,  preserves,  decoys,  &c.  ib. 
on  statutes, 

in  general,  163,  4  for  calls,  dues,  &c.  ib* 

landlord  against  sheriff  not  paying  a  year's  rent,  ib. 
hundred,  actions  against,  ib. 
distresses,  irregular,  ib. 

against  justices  where  conviction  quashed,  ib.  212 
of  the  advantages  of  this  action  over  others,  164 

its  disadvantages,  165 
the  pleadings,  judgment,  and  costs  in  general,  166 
pleadings,  &c.  in  particular^  409  to  444 
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CASE,  ACTION  O'S ^{continued.) 

Declaration  in  (see  particular  head  of  injuries.) 

title  of  the  Court  and  term  (see  title  DeclariUion^)  291  to  296 

venue  in  (see  title  Venuej)  298,  300,  307 

commencement,  311 

statement  of  the  matter  or  thing  affected,  409  to  411 

of  the  plaintiff's  right  or  interest,  411  to  419 

variances  in  statement  of,  419  to  421 
of  the  injury,  421  to  439 

variances,  426  i 

declarations  for  slander  and  libel,  42S  to  438  (see  title  Slandtr,) 
time,  438 

place,  439  of  (he  damages,  440  to  444 

conclusion,  451  pledges  and  profert,  453 

defecU,  when  aided,  453,  718  to  720,  722,  3 
several  counts  in,  445  to  451 
Plbas  in, 

general  issue,  form  of  it,  527,  8  [ib. 

what  might  formerly  be  given  in  evidence  under  it, 
plea  of  not  guilty,  what  to  put  in  issue,  551 
actions  for  slander,  &c.  (see  title  Slander,)  528  to  536 

recaption  in  actions  for  escape,  535 
when  advisable  to  plead  specially,  535,  6 
statute  of  limitations  must  be  pleaded,  ib. 
replications  in,  621    . 
when  de  injuria  proper  or  not,  ib«  638 
CASE,  SPECIAL, 

power  of  judge  to  order,  without  proceeding  to  trial,  720 
setting  down  same  for  argument,  734,  735 
CASSETUR  BREVE, 

entry  of,  on  plea  in  abatement,  498 
plaintiff  not  liable  to  costs  on,  501 
CATTLE,  (see  title  Animals.) 
CAUSE,  (see  title  M»que  Tali  Causa.) 
CEPIT  IN  ALIO  LOCO,  (see  tiUe  Replevin.) 
plea  of,  in  replevin,  537 
replications  to,  when  proper,  622 
non  ceptt,  537 
CERTAINTY, 
defined,  267,  8 

degrees  of,  and  what  necessary  in  different  parts  of  pleading,  267  to  271 
the  words  *'  certain,"  **  duly,"  '*  lawfully,"  &c.  of  no  avail,  270,  1 
what  necessary  in  a  declaration  (see  title  Declaration^)  286  to  291 

plea  565  to  572 
replication,- 686 

new  assignment,  (see  title  JV010  Assignment.) 
in  plea  |?t/M,  &c.  698 
when  want  of,  cured,  271,  291,  565 
CERTIFICATE, 

may  be  replied  to  plea  of  nonjoinder,  501 
CESTUI  QUE  TRUST, 

when  he  can  or  cannot  sue,  2,  3,  4,  69, 70,  1,  173 

when  he  may  sue  when  in  possession,  ib.  J 

cannot  sue  trustee,  when,  38,  69  j 

may,  if  trustee  has  admitted  a  balance  due,  38  , 

in  ejectment,  218,  19,  22,  23  . 

CHANCERY,  (see  title  Decree.)  \ 

CHARACTER,  (see  title  Slander.) 
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CHARACTER  of  PARTY  SUING, 

statement  of  same,  in  declaration,  283,  4,  316 

decisions  on  2  W.  4,  c.  39,  283 

to  be  admitted  unless  specially  denied,  742 
CHARGES, 

defendant  must  answer  all,  in  his  plea,  653 
CHARTER, 

detinue  lies  for,  138  who  should  sue,  139 

CHARTER  PARTY,  (see  title  Fm^/i/.) 

assumpsit  lies  on,  when,  114,  117  [155 

assumpsit  against  owner  through  charter-party  with  master,  when,  117, 

debt  lies  on,  124, 5  covenant  lies  on,  134 

when  case  does  not  lie,  where  there  has  been  one,  117,    155 

who  to  sue  on,  (see  title  Parties^)  6  to  9 

owner  assigning  his  interest,  and  then  becoming  bankrupt,  he  should 
sue,  19,  28 

two  counts  on  same  chartered  party  not  allowed,  739 
CHASE,  229 
CHATTELS,  410,  11 
CHECK,  (see  title  BiUs  of  Exchange.) 

assignable,  18  assumpsit  lies  on,  112,  116 

CHESTER,  COUNTY  PALATINE  OF, 

abolished,  1  Will.  4,  c.  70,  s.  13,  14,  page  477 
CHOSE  IN  ACTION, 

in  general,  16  to  20 

when  assignee  or  assignor  should  sue,  ib.  (see  title  Jiasignee  of,) 
CHURCH,  (see  titles  Pewa.     Reclor.y 

trespass  lies  by  rector  for  preaching  in,  without  leave,  201 

ejectment,  &c.  for,  217 
CHURCHWARDEN,  (see  title  Overaeer.) 

as  to  his  suing,  16,  note  (g),  15,  note  (k) 

and  being  sued,  43 
CIVIL  LAW,  (see  tide  Laxo.) 
CIVILITUR  MORTUUS, 

wife  may  sue  or  be  sued,  if  husband  be  so,  31,  32,  67 
CLAIM  OF  CONUSANCE,  (see  title  Conusance.) 
CLAIMS, 

of  rights  by  prescription  limited  by  2  &  3  W.  4,  c.  71,  712,  718 

how  to  be  stated  in  pleading,  713         prescription  of,  restricted,  714 

proviso  for  infants,  ib.  time  for  claiming,  how  computed,  ib. 

CLOSE, 

meaning  of  the  term,  &c.  200,  410  [•Abuttals.) 

when  to  be  described  by  name  or  abuttals,  409,  541,  744,  (see  title 

new  pleading  rule,  Hil.  T.  4  W^  4,  744 
CO, 

too  general  a  description  of  parties  to  an  action,  286 
CO-DEFENDANT, 

plea  of  nonjoinder  of  limited,  716,  (see  title  J^on  Joinder.) 
CO-EXECUTORS,  &c.  (see  titles  Executors.     Joinder.     Parlies.) 
COGNIZANCE,  (see  title  Replevin.)  • 

COLLATERAL  UNDERTAKING,  (see  title  Guarantee.) 
COLLUSION, 

remedy  against  parties,  10,  73,  90 
COLOR  IN  PLEADING, 

in  a  plea, 

defined  and  explained,  556,  7,  9 

implied  color,  559  [stances,  ib, 

infancy,  coverture,  payment,  illegal  oonsideration,  &c.  are  in- 
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COLOR  IN  PLEADING— in  a  plea— (con/#»«eci.) 

in  trover,  &c.  ib.  560         instances  in  trespass,  ib. 
express  color,  ib. 

when  necessary  or  not,  560,  561  [&c.  561 

in  trespass,  &c*  where  defendant  justifies  under  a  demise, 
only  occurs  in  trespass,  562 
form  and  requisites  of,  562,  3 

addition  of,  unnecessarily,  only  surplusage  560  to  564 
defect  in,  or  omission,  when  aided,  563 
not  traversable,  561,  4 
in  a  replication,  &c.  not  necessary,  561,  3,  658 
the  insertion  of  it  will  not  vitiate,  ib. 
COMMAND,  (see  tiJle  Bailiff.) 
traversable  in  replevin,  622 

and  in  trespass,  627 
replication  de  injuria^  is  insufUcicnt  to  plea  of,  640 
COMMENCEMENT, 

of  a  declaration,  (see  title  Declaration,)  311  to  316,  730,  731,  742 
of  a  plea,  741 

in  abatement,  (see  title  Abatement,)  490 
in  bar,  (see  title  Pleas  in  Bar,)  583  to  587 
of  a  replication,  (see  title  Replication,)  633,  4 
COMMENCEMENT  OF   ACTION, 

date  of  writ  now  considered  such,  289,  704 
uniformity  of  process  act  respecting,  704  to  709 
COMMISSIONERS,  (see  iii\e  Agent.) 

under  public  undertaking,  when  they  may  sue,  7,  203 
of  public  act,  when  they  may  sue  or  be  sued  on  a  contract,  15,  42,  3 
when  they  may  sue  for  a  tort,  203 
when  they  may  be  sued  for  a  tort,  88,  9 
of  turnpike  road,  how  to  sue,  &c.  15  ' 
of  bankrupts  cannot  be  sued,  when,  89,  90 
power  of  Courts  to  appoint,  to  take  affidavits,  723 
COMMON  COUNTS,  372  to  392 
prescribed  form  of  breach,  392 
COMMON  INFORMER,  (see  title  Penal  Statute.) 
cannot  sue  unless  expressly  authorized,  1 28 
conclusion  of  declaration  at  the  suit  of,  407,  8 
COMMON  LAW  RIGHTS  and  DUTIES,  (see  Utle  Carriers.) 

what  need  not  be  stated  in  pleading,  247,  8 
COMMON  OF  PASTURE, 

Reg.  Gen.  respecting  pleas  of,  744 
COMMON,  RIGHTS  OF, 

when  a  commoner  may  sue,  73,  162,  3 
remedies  for  injuries  to,  150,  162,  3 

how  to  plead,  2  Young  &  J.  93  . .  622,  623 
declarations  for  obstructing,  414,  420,  1,  6 
ejectment  lies  to  recover,  when,  217 
must  be  pleaded  in  trespass,  554 
several  pleas  of,  when  not  allowed,  740 

how  to  be  pleaded  since  statute  2  Will.  4,  c.  71,  712  to  714,  and 
see  2  Young  &  J.  93 
replication  to  plea  of,  628,  9,  657,  8      ' 
new  assignments  relating  to,  662,  3,  671 
Stat.  lim.  respecting  right  of,  712,  713 
COMMON,    TENANTS   IN,  (see  also   titles  Tenants.    Joint  TenaUs. 
Partners.) 

when  they  may  join  or  sever  in  actions  by  them,  13,  75 
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COMMON,  TENANTS   Iff— {continued.) 

must  sever  in  avowry,  &c.  and  how,  13,  597 

when  one  cannot  sue  his  co-tenant  on  a  contract,  12 

for  a  tori,  10,  91,  178,  9,  207 
COMPANIES, 

when  liable,  and  how,  for  torts^  88 

one  member  suing  another,  11,  12,  46        assumpsit  bj,  121 
CdiTlPANY,  (see  titles  Commissioners,     Corporation,) 

when  too  general  a  description  of  the  parties  to  the  suit,  286 
COMPOSITION  DEED, 

when  trustees  of,  cannot  sue,  17 
COMPUTATION  OF  TIME, 

in  prescriptive  rights,  how  limited,  714 
CONCLUSION,  (see  titles  Declarations,     Pleas,     Replications.) 

of  a  declaration,  451,  453,  316 

of  a  plea,  741 

in  abatement,  493 
in  bar,  ib.  589  to  593 

of  a  replication, 

in  abatement,  498,  9 
in  bar,  678 

of  a  new  assignment,  674 
CONCURRENT  CONSIDERATION, 

statement  of,  in  declaration,  325 
CONDITION  OF  BOND, 

when  advisable  to  state  breaches  of,  in  declaration,  401,  2 
CONDITIONS  PRECEDENT, 

statement  of,  in  assumpsit,  &c.  350,  360 

what  amounts  to,  and  averments  of  performance,  &c.  ib. 

of  readiness  to  perform,  and  excuse  of  performance,  358 

in  debt,  401 
CONFESSION  AND  AVOIDANCE,  (see  titles  Pleas,     Replications.) 

plea  in,  defined  and  explained,  556,  565 

must  confess  the  facts  pleaded  to,  ib. 

of  giving  color,  (see  title  Color,)  557,  9 

pleas  amounting  to  the  general  issue  bad,  in  reference  to  this  rule,  557 

admits  defendant's  infancy,  but  goods  necessaries,  559 

admits  freeholder's  title,  but  shows  a  demise  from  him,  560,  538,  9,  542 

matter  il^  discharge,  or  confession  and  avoidance,  to  be  specially  pleaded, 
646,  743,  744 

how  in  assumpsit,  &c.  512,  13,  515 
case,  527,8,  531,  535 

form  and  requisites  of,  556  to  564 

replications  in  confession  and  avoidance,  656  to  659 
CONFIRMATION, 

of  promises  made  by  infants,  703 
CONSCIENCE,  COURTS  OF,  (see  title  Courts.) 
CONSENT, 

Stat.  lim.  limiting  right  of  prescription  unless  enjoyed  by,  713 
CONSEQUENTIAL  INJURIES, 

what  so  considered,  144  to  147        when  not  too  remote,  129 

remedy  for,  in  general,  case,  &c.  ib.  1.42,  151,  2,  3 
CONSIDERATION, 

when  essential  to  support  a  simple  contract,  321,  2  [to  120 

when  on  new  consideration,  assumpsit  lies  though  there  was  a  deed,  117 

in  the  case  of  a  deed,  399,  400 

illegality,  effect  of,  on  simple  contract,  323 

in  a  deed,  119,  399 
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CONSIDERATION— (conhnucd. ) 

DOt  presumed  till  contrary  shown,  253 
must  be  pleaded  in  case  of  deed»  520 
80  in  assumpsit,  511,  12 
replication  to  plea  of,  in  debt,  615 

in  assumpsit,  612 
when  and  how  to  be  stated  in  declaration,  320  to  325 
in  assumpsit, 

executed,  323         executory,  324 
concurrent,  325  continuing,  ib. 

in  debt  or  covenant,  399,  408  in  case,  416  to  419 

variances  in  stating  it  in  assumpsit,  &c.  325  to  329 
consequence  of  mis-statement  of  it,  329 

averment  of  performance  by  plaintiff  of  condition  precedentt  351 
CONSIGNOR  AND  CONSIGNEE, 

which  to  sue  a  carrier,  &c.  6,  7,  70,  175 
when  consignee  may  be  sued  for  freight,  55 
CONSPIRACY, 

remedy  for,  152 
CONSTABLES  and   other  OFFICERS,  (see  titles  BaUiff.     Officer. 
Sheriff.) 
when  liable,  99,  153,  214  venue  in  actions  against,  local,  303 

may  plead  general  issue,  and  give  special  matter  in  evidence,  544 
eflTect  of  joining  in  bad  special  plea,  580,  note  (y),  598 
CONSTRUCTION, 

of  pleading,  rules  of,  272 

when  **  there"  does  not  refer  to  last  antecedent,  274 
of  pleas,  578 

when  and  why  matter  to  be  construed  most'  strongly  against  the  party 
pleading,  572,  578 
CONTINUANCE,  (see  titles  Imparlance.     J^uisance.) 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  738 
CONTINUANDO,  (see  title  Time.) 
CONTINUED  CONSIDERATION, 

statement  of,  in  declaration,  325 
CONTRA  FORMAM  STATUTI, 

when  this  allegation  is  necessary,  and  consequences  of  mistake,  405, 407 
when  requisite  in  a  plea,  588 
CONTRA  PACEM, 

when  to  be  inserted,  166,  422 

omission  aided,  unless  specially  demurred  to»  422  [Partiei.) 

CONTRACT,  ACTION  on,  (sfte  titles  Assumpsit.   Consideration.  Deed. 
suing  on,  47  to  50 

when  implied,  arises  out  of  a  tort,  113,  121,  153  to  157,  238  to  240 
remedy  for  breach  of,  by  action  on  the  case^  153,  157,  416,  419 
statement  of  several  breaches  in  one  count  allowed,  739 
assumpsit  the  usual  remedy,  if  not  under  seal,  (see  title  Assumpsit) 
when  plaintiff  may  sue  in  assumpsit,  where  there  is  a  deed,  117, 119 
how  to  be  stated  in  assumpsit,  (see  title  Assumpsit^)  329  to  351 
statement  of,  admitted,  unless  denied  by  plea,  348 
amendment  of  statement  of,  at  nisi  prius,  349 
how  to  be  stated  in  debt^  (see  title  Debt,)  393,  395 
parties  to  actions  on,  (see  title  Parties.) 
proviso  for  the  case  of  joint  contractors,  703 

variance  in  statement  of  the  promise,  in  assumpsit,  (see  title  Assumpsiti) 

333,  344 
of  the  consideration,  325  to  329,  417 
in  debt,  ib.  399         in  case,  419  to  421 
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CONTRACT,  ACTION  on— (con/inued.) 

reg.  gen.  respecting  statement  of,  739 
CONTRIBUTION,  360,  361  and  notes 
CONUSANCE,  CLAIM  of, 

defined  and  explained,  and  the  law  relating  to  it,  466  to  460, 478,  9 
CONUSEE  OP  FINE, 

trespass  bj,  204 
CONVERSION,  (see  title  Trover,)  176  to  186 

demand  of  goods  to  create  it,  179  to  183 
CONVICTION, 

if  regular  on  face  of  it  is  conclusive  evidence  of  regulariCj,  212 
remedy,  where  conviction  quashed,  164,  212 
if  bad  on  the  face  of  it,  &c.  210  to  213 
CO-PARCENERS,  (see  tides  ParUes.     Partners.) 

must  jointly  sue,  when,  16 
COPYHOLD  AND  COPYHOLDER,  . 

ejectment  by  copyholder,  218,  219  note  (n) 

may  sue  for  mesne  profits,  when,  205 

purchaser  of,  how  to  declare  on  a  lease,  396 

iihowing  title  to,  643 

when  copyhold  should  claim  right  of  common,  &c.  by  custom,  623 

when  to  prescribe  under  the  lord,  ib.  414,  16,  644 

fines,  debt  lies  for,  124 

action  against  lord  for  surcharee,  426  note  (z) 
COPYRIGHT,  ^ 

who  to  sue,  16,  77        assignee  of,  may  sue  for  injuries  to,  77 

remedy  for  injuries  to,  169 

declaration  for,  see  vol.  ii.  426 
CO-PARTNERS, 

when  may  sue  by  one  of  their  public  officers,  16 
CORPORATION  AGGREGATE, 

when  may  sue  for  use  and  occupation,  11,  121 
CORPORATION,  (see  titles  Cammissianers.     Compafdei.) 

mayor,  &c.  of,  when  he  cannot  sue  on  contract,  8 

revived  corporation  may  sue  on  bond  given  to  old,  16  note  (k) 

successors  of,  may  sue  on  contract  vested  in  predecessors,  ib* 

by-law  that  one  member  should  sue  others  for,  &c.  11,  12 

actions  by  incorporated  companies,  16,  16 

when  liable  to  be  sued  for  a  tort,  87,  89  [lie,  ib.  ' 

when  not  liable  on  a  contract,  121         assumpsit  against,  when  does  not 

may  sue  in  assumpsit,  ib.        how  to  declare  in  case  at  Ae  suit  of,  416 

must  plead  by  attorney,  684 

how  to  describe  in  declaration,  286,  7        service  of  writs  on,  708 
COSTS, 

liability  of  executors  for,  23 

now  payable  in  general  to  acquitted  defendant,  100 

when  may  be  set  off  against  verdict  for  plaintiff,  ib. 

how  far  they  depend  on  form  of  action,  242 

in  assumpsit,  122,  3 

debt,  130 

on  judgments,  126 

covenant,  137        detinue,  142        case,  166         trover,  186 

replevin,  190        trespass,  216        ejectment,  221,  2 

mesne  profits,  226,  6 
extra,  not  recoverable  as  special  damage,  when,  226,  871,  2,  448 
of  several  counts,  448,  9 

recoverable  beyond  damages  at  the  end  of  declaration,  462 
in  case  of  plea  in  abatement ,  601,  498 
Vol.  I.  93 
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(COSTS— {continued.) 

how  far  affected  by  apecial  plea*  547,  8 

of  several  pleas,  693,  596        of  several  dofendasts,  100,  698 

on  new  assignmeots,  676,  7      defendant  entitled  to,  on  demurrer,  226, 7 

on  nonsuit,  227 
not  on  plea  in  abatement,  when,  601 
not  in  error  or  motion  in  arrest  of  judgment,  226 

when  executor  liable  or  not  to  pay,  234,  6,  627,  647,  8 

Inhere  one  of  several  executora  acquitted,  698,  9,  626 

payment  pending  action,  when  should  be  pleaded,  613, 546,  586,  6 

when  payment  of,  in  action,  not  recoverable  against  party  liable  to,  under 
common  count,  384 

of  amendments  of  variances  at  Nisi  Prius,  704 

of  special  juries  in  case  of  nonsuit,  721 

power  of  Courts  to  make  regulation  respecting  taxing  of,  721 
•      one  day's  notice  of  intention  to  tax  requisite,  728 

of  several  counts  and  pleas,  how  allowed,  740 
COUNSEL, 

signature  of,  to  pleadings  when  necessary,  680 
COUNT, 

pleas  in  abatement  to,  when  no  longer  pleadable,  484 

defective  in  part,  aided  af\er  verdict,  682 
COUNTS,  (see  Several  Counts.) 

several,  (see  title  Dedaraiion^)  445  to  451 

when  they  may  be  joined,  (see  title  Joinder  in  Action^)  228 
when  proper  to  be  inserted  in  declaration,  (see  title  Sweral  Coiniis,) 
446  to  461 

common,  in  assumpsit,  372  to  392        costs  of,  how  allowed,  740 
COUNTIES, 

division  of  England  into,  noticed  ex  officio^  260,  (see  title  Venue.) 

places  situate  in  several,  to  be  deemed  part  of  each,  706 

direction  of  alias  and  pluries  writs  into,  729 
COUNTIES  PALATINE, 

how  far  they  are  recognized,  by  the  superior  courts,  262 

are  superior  courts  as  to  laying  venue,  260 

pleas  to  jurisdiction  of,  477 

court  of,  in  Chester,  aboUsbed,  1  W.  4,  c.  70,  s.  13, 14,  page  477 
COUNTERPART, 

production  of,  when  sufficient  in  covenant,  408 
COUNTY, 

places  when  to  be  deemed  part  of,  708 

courts  may  direct  issue  to  be  tried  in  any,  719 
COUNTY  COURT, 

how  venue  to  be  laid  in,  306,  476 

pleas  and  objections  to  jurisdiction  of,  476  to  480 

several  pleas  not  allowed  in,  693 

country; 

when  and  how  pleas  conclude  to  it,  689  Stmiiiter^  630 

when  and  how  replications  conclude  to  it,  678  • 

COURT, 

payment  of  money  into,  in  certain  actions  under  3  &  4  W.  4.  c  42, 719 
COURTS, 

division  of  and  distinction  between  as  to  jurisdiction,  466,  476,  209,  &€• 

of  general  jurisdiction,  how  far  judicially  taken  notice  of,  261,  2 

power  of,  to  make  rules  for  government  of  their  officers,  708 

to  make  rules  affecting  pleading,  714 

to  direct  facts,  &c.  to  be  found  specially,  720 

to  state  special  case  without  proceeding  to  trial,  ib. 
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COURTS*  INFERIOR,  (see  titles  Inferior  CawrU.    Jurisdietian.) 
how  far  noticed  without  pleading  their  practice*  &c.  252 
how  defects  in  jurisdiction  to  be  objected  to,  475  to  480t  &c« 
trespass,  209         how  venue  to  be  stated  in,  306,  476 
when  cannot  plead  several  pleas  in,  593 
COURTS  OF  CONSCIENCE, 

statutes,  &c«  as  to,  when  or  not  to  be  pleaded,  &c.  515 
replication  to  plea  of,  614 
COVENANT,  ACTION  OF, 

bf  and  apunst  whom  to  be  brought,  (see  title  ParHesi)  18,  65 
when  it  lies  in  general,  131,  2 
on  what  deeds  and  covenants  it  lies,  ib.  136 
on  implied  covenant,  133 

on  leases  when  proper,  and  against  whom,  (see  title  Parties^)  132  to  134 
when  the  only  remedy,  or  preferable,  134 

the  only  remedy  against  assignee  of  part  of  demised  land,  48,  55 
when  it  does  not  lie,  or  not  preferable,  134 
pleadings,  judgment,  and  costs  in,  in  general^  136, 7 
pleading,  &c.  in,  in  particular^  408,  9 
Declaration  in, 

title  of  court  and  term,  291 

venue  in,  (see  title  Venue^)  300,  302 

commencement  of  declaration,  408 

inducement,  395        consideration  when  to  be  stated,  399 

the  deed,  how  to  be  stated,  400,  334,  336 

variances,  338,  333, 342         amendment,  348 

profert  thereof,  397        provisoes,  &c«  338,  9 

reference  to  deed  and  lessee's  entry,  401 

derivative  title,  how  stated,  ib. 

averments  of  plaintiff's  performance,  &c.  360  to  364,  401 

defendant's  breach,  408,  9,  (see  title  .Auumpnu)  295,  326 

conclusion  of,  409        ad  damnunh  ib. 
Plbas  in, 

1.  as  to  non  eat  factum^  how  far  it  operates  since  Reg.    Gen.  Hil«  T.  4 

W.  4,  522,  3,  551 
no  general  issue,  ib.        non  infregit  cowoentionem  a  bad  plea,  523 
rien  en  arrere^  a  bad  plea,  ib. 
what  must  be  pleaded  specially,  523, 4 

2.  qudities,  (see  title  Pieoa  tn  joar,)  551,  &c. 

3.  forms  of,  (see  title  Pieaa  in  Bar,)  582 

matter  of  avoidance  must  be  pleaded  specially,  551 
Replications  in, 

1.  in  general,  620 

2.  forms  in,  (see  title  Replications.) 

3.  qualities,  (see  title  RtpliccUiona.) 
Rejoinders  in,  &c.  (see  title  Re^oindera.) 

COVENANTS, 

remedy  on,  (s^  ^^^^  Covenant.     Parties.) 

mutual  and  independent,  352  to  356 

dependent  or  conditions  precedent,  ib. 

mutual  conditions,  &c.  to  be  performed  at  same  time,  ib. 

who  to  sue  on,  1  to  4  joint  and  several,  who  may  sue  on,  &c.  9 

what  a  joint  and  several,  10,  n.  (y)  assignment  of,  who  to  sue,  18 

death  of  one  of  several  parties,  who  to  sue,  «c.  21 

executor  suing  on,  &c.  21  by  an  agent  on  behalf  of  third  party,  39 

what  covenant  assignee  will  be  subject  to,  (see  title  Aaaignee,)  65 

dea^  of  covenantor,  effect  of,  who  liable,  57  to  60 

implied  covenants,  56 
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CO  VENANT8— (co»<f miecl. ) 
ofdefendantv 

•t  time  of  making  contract, 

might,  before  Reg.  Gen.  Hil.  T.  4  W.  4,  have  been  given  in 

evidence  on  non  fusumpsit  or  nil  debeU  481,  511,  618 
in  debt  on  specialty  under  non  etifactvm^  619 
but  now  must  be  pleaded  specially,  743 
may  be  pleaded,  616 
must  be  pleaded  in  person,  when,  461 

should  be  pleaded  separately,  698  replication  to  it,  684,  612 

•ziating  coverture, 
must  be  pleaded  in  abatement,  613 
must  be  in  person,  461  how  plea  concludes,  496 

with  what  other  plea  it  may  be  pleaded,  694 
replication  to  it,  484,  666,  7,  612 
after  commencement  of  action,  484 
of  plaintiff, 

when  wife  may  sue  alone  for  a  legacy,  31 

when  it  must  be  pleaded  or  may  be  given  in  evidence,  483,  4, 612 
how  plea  concludes,  496 
after  commencement  of  suit,  plea  of,  483 
CRAVING  OYER,  rsee  tide  (hjer.) 
CREDITOR, 

appointing  debtor  his  executor,  releases  the  latter,  60 
CRIMINAL  CONVERSATION, 

remedy  for  case  or  trespass,  163,  192,  3 

trespass,  usual  form  of  remedy  for,  ib.  declaration  for,  412«  426 

recovery  against  one  for,  no  bar  against  another,  101 
CRIMINAL  INFORMATION,  (see  title  InformaHon.) 
CRIMINAL  PROCEEDINGS,  (see  title  Indicimmt.) 
CUSTODY, 

commencement  of  declaration  when  defendant  is  or  not  in  custody,  731 
CUSTOM,  (see  title  Pr«»crtp<ton.) 

when  party  may  by,  sue  in  particular  form  of  action,  109,  262 
what  to  be  stated  in  pleading,  247,  8,  9,  413 
variance  in  stating,  ib.  pleas  of,  in  trespass,  644,  6 

of  London,  as  to  husband  and  wife  suing  and  being  sued,  36 
under  traverse  of,  may  show  another  custom  when,  628,  9,  663,  667 
replying  repugnant  custom,  663  n 

CUSTOM-HOUSE  OFFICER,  (see  title  Officer.) 

liable  for  wrongful  seizure,  96  venue  in  action  against,  303 

CUSTOM  OF  THE  COUNTY, 

what  statement  of,  essential  in  a  declaration,  366,  6 
DAMAGE,  (see  title  Injuriea.) 

when  too  remote,  146 
DAMAGE  FEASANT,  (see  titles  Amends.     DUire$$.) 
replevin  lies  to  try  legality  of  distress  for,  188 
case  or  trespass  for  distress  for,  200 
avowries,  &c.  for,  637,  740        plea  in  trespass,  640 
replications  in  trespass,  626,  6 
DAMAGES, 

in  general,  440 

m  assumpsit  and  covenant,  principal  ground  of  action,  122, 137,  409 

in  debt,  130,  408  in  trover,  how  estimated,  186 

in  detinue,  142,  3  in  trespass,  216 

in  ejectment,  221,  2  in  mesne  profits,  226 

must  be  what  have  really  taken  place,  371,  2,  440  to  444 

must  be  legal  and  natural  consequence  of  injury,  &c.  371»  440,  443 
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VAMkGES— {continued. ) 
special  damage,  ib. 

statement  of,  id  the  body  of  declaration, 
on  contracUf 

what  to  be  stated  and  recoverable,  371,  2 
how  to  be  stated,  ib. 
consequences  of  mis-statement,  ib. 
in  torts,  what,  440 

when  recoverable  and  how  stated,  440  to  444 
alia  enormia^  440 

special  damage,  and  must  be  stated  with  particularity,  44 19  444 
no  part  of,  must  have  arisen  af\er  action  brought,  372 
at  the  end  of  the  declaration, 

in  actions  by  husband  and  wife,  451  ^ 

at  the  suit  of  an  executor,  assignee,  &c.  ib. 
to  what  amount  to  be  stated,  372 
consequence  of  taking  a  verdict  for  more,  ib. 
prayer  of,  in  replication,  679 
when  jury  may  give,  in  the  nature  of  interest,  72 1 
DATE,  (see  titles  Time.     Declaration.     Plea.) 
of  deed,  statement  of,  340,  and  note  (a) 
when  materia],  and  not  to  be  departed  from  in  pleading,  685,  6 
inconsistency  in,  may  be  demurred  to,  289 
of  writ,  now  the  commencement  of  action,  709 
pleading  when  to  be  dated,  738 
DAUGHTERS,  (see  title  Master  and  Servant.) 

remedy  for  debauching  of,  or  enticing  away,  153,  192,  3 

trespass  lies  when,  ib.         declaration  for,  412,  426 
DAY,  (see  title  Time,)  340,  and  n.  (n),  249 
of  service  to  be  indorsed  on  writ,  729 
the  like  of  execution  of  capias,  729 
DAYS  OF  WEEK,  &c. 

statement  of,  in  pleading,  249 
DEATH,  (see  titles  Matenunt.     Actio  Personalis.) 

of  one  of  several  parties  in  action  ex  contractu  does  not  abate  suit,  wfaent 
21,  note  (t).  77,  78 

who  to  su^,  21,2 
who  to  be  sued,  57 
of  one  joint-tenant  in  real  action  abates  it,  &5 
of  sole  contractor,  who  to  sue,  21 

who  to  be  sued,  58 
of  one  of  several  parties  in  torts,  does  not  abate,  when,  77,  8 

of  lessor  of  plaintiff  in  ejectment,  228 
who  to  sue,  77,  8 
of  sole,  injured  party,  who  to  sue,  78 
of  wrong-doer,  remedy  gone,  when,  102 
of  wife  or  husband,  effect  of,  on  a  contract,  35,  6,  67,  8 

on  a  tort,  78,  9,  106 
form  of  declaration  in  case  of,  21,  57,  77,  8 
plea  of,  in  abatement,  482,  3,  487 

jmis  darrein  continuance,  ib.  [vanl.) 

DEBAUCHING  DAUGHTERS,  (see  titles  Daughter.    Master  and  Seru 

remedy  for,  153,  192,  412,  426 
DEBET  AND  DETINET, 

when  proper  to  declare  in,  in  debt,  124,  393 
against  an  executor  for  rent,  402 
DE  BONIS  ASPORTATIS, 

when  tenant  liable  for  removing  virgin  soil,  168 
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DE  BONIS  ASPORTATIS— (cofaiimed.) 
damages  in  nataro  of  interest  for,  429 
plea  of  not  guilty  to  action  for,  idiat  put  in  issue,  662 
what  plaJDtin  may  reply  in  action  for,  688 
DEBT,  ACTION  OF, 

parties  to,  who  to  be,  (see  title  Pttrti€$.) 
definition  of,  123 
when  it  lies  in  general, 

against  an  executor  or  administrator,  when,  110 
for  mofii^  due,  if  readily  reducible  to  a  certainty,  whether  due  oUt 
legal  liabilities,  123,  4 
simple  contracts,  124,  6 
specialties,  126,  6 
records,  126,  7  statutes,  127 

when  the  peculiar  remedy  against  lessee,  &c.  ib. 
of  wager  of  law,  and  other  difficulties  and  advantages,  129, 30 
when  it  does  not  lie,  129 

not  for  unliquidated  damages,  unless  secured  by  a  penaltyi  ib. 
when  not  on  a  bill  or  note,  ib. 
not  against  an  executor  on  simple  contract,  when,  ib« 
when  not  for  money  payable  by  instalments,  ib« 
when  not  against  lessee,  ib. 
not  against  assignee  of  part  of  demised  landf  49 
not  on  a  collateral  contract,  129 
when  not  material  that  plaintiff  should  prove  the  precise  sum  to  be  due, 

129,  308,  390 
pleadings,  judgment,  and  costs  in  general,  180 
Pleadings  in,  in  particular, 
Declaration  in, 

general  requisites  to  bo  observed,  278  to  291,  392 
title  of  the  Court  and  term  and  venue,  291  to  311 
recent  alterations  respecting  venue,  311 
commencement  stating  the  sum  demanded,  &c.  393 

when  in  the  defre/  and  de/tnet,  or  only  the  latter,  ib. 
cause  of  action, 

on  simple  contract  and  legal  liabilities,  393,  4 
how  contract  to  be  described,  ib. 
form  of  indebitatus  count,  394 
reg.  gen.  T.  T.  1  W.  4,  as  to  eonciseness  in«  894 
on  specialties,  396  to  420 

limitation  of  actions  on,  716 

when  inducement  of  title  necessary,  396 

deed,  and  time  and  place  of  making  it,  340,  and  397, 

note  (n) 
profert,  when  necessary,  &c.  397  to  399 
oyer  of  deed,  463 
consideration  of  deed,  399 
how  much  of  deed  to  be  stated,  and  hoWf  400, 1,  sod 

references  there 
variances,  333,  338 

reference  to  deed,  and  lessee's  entry,  401 
derivative  title,  how  to  be  shown,  401,  2 
averments  of  plaintiff's  performance,  fee.  860  to 
364,  401 
on  records,  403,  4 

on  recognizances  and  judgments,  ib. 
general  rule,  not  impeachable  in  pleadingi  ib. 
bow  to  declare  ont  ib. 
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DEBT,  ACTION  OF— {continued.) 
Dbclabation  in — (continued.) 

what  variance  fatal  403,  4 
prout  patet  per  recordum  necessary,  ib* 
on  statutes,  404  to  407 

commeDcement  of  declaration  qui  torn,  &c.  ib* 
statement  of  the  statute,  ib. 
statement  of  the  offence,  ib. 
time  when  it  took  place,  ib. 
place  where,  (see  title  Venue^)  ib. 
exceptions  in  act,  ib.  333,  338 
conclusion  contra  formam  statuti,  405 
per  quod  actio  accrevit^  &c.  406,  7 
breach,  (see  title  Jiaswnpaitt)  407 

conclusion,  451,  2  [723  to  727 

conciseness  in  forms  of,  prescribed  by  Reg.  Gen.  Trin.  T.  1  W.  4, 
Pleas  in, 

analytical  table  of  defences,  504,  5,  6 

pleas  in,  in  general,  general  issue  when  proper^  516,  17 

all  matters  in  confession  and  avoidance  must  be  pleaded  specially, 

551,  743,  4 
in  debt  on  s|mple  contract  and  legal  liabilities,  517 
nil  debet  abolished,  516,  551 
never  indebted,  how  far  admissible,  551 
non  detinet^  516,  743 
statute  of  limitations  to  be  pleaded,  ib. 
tender  and  set-off,  ib. 
in  debt  on  specialty,  517  to  521 
when  nil  debet  formerly  proper,  517,  518 
on  a  lease,  ib.  for  an  escape,  ib. 

on  a  judgment  against  an  executor  suggesting  devastaviif  ib* 
when  not,  and  that  plaintiff  should  demur,  518,  19,  612 
when  non  est  factum  formerly  proper,  519,  20 

what  might  be  given  in  evidence  under  it,  ib*  743 
when  the  plea  must  be  special,  743 
in  debt  on  record, 

when  nil  debet  or  nul  tiel  record  formerly  proper,  521, 2 
when  the  plea  must  be  special,  ib. 
what  may  be  pleaded,  ib. 
in  debt  on  a  statute, 

what  plea  proper,  522        what'roust  be  pleaded,  ib.  551 
qualities  of,  (see  title  Pleas^  in  general.) 

if  non  assumpsit  be  pleaded,  it  is  a  nullity,  552 
Replications  in, 

1.  several  descriptions, 

on  simple  contract,  615 

on  specialty  and  assignment  of  breaches,  615  to  619 

on  records,  619  on  statutes,  ib. 

2.  forms  of,  (see  title  Replication. ) 

3.  qualities  of,  (see  title  Replication.) 
DEBTOR, 

appointed  executor,  debt  to  testator  when  released,  59 
DEBTS, 

jury  empowered  to  allow  interest  on,  720 

or  give  damages  in  nature  of,  721 
DECEASED, 

when  executor  or  administrator  of,  may  sue  for  injury  to  personal  or  real 
property,  22, 78,  72 
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DECEIT,  (see  title  Fraud.) 

what  the  proper  remedy  for,  157 
assumpsit  does  Dot  He  for,  when,  121,  2 
agent  not  liable  for,  when,  45,  6,  96,  7 
DECLARATION,  (see  the  respective  actions.) 
I.  Definition  and  division  of  subject,  276 
IL  Recent  alterations  by  2  W.  4,  c.  39,  ib.  704 
writs  before  2  W.  4,  c.  39,  276,  77 
original  writ  abolished  by,  277 
^  other  writs  prescribed,  277,  78 

commencements  of  declarations  under  reg.  gen.  M*  T.  3  W.  4,  r. 
16,  278,  730,  &c, 

aAer  writ  of  summons,  278,  730 

aAer  arrest  where  party  not  in  custody^  278,  361,  731 

where  party  is  in  custody,  ib.  731 

after  arrest  of  one  or  more  defendant  or  defendants  where  one 

only  served  and  not  arrested,  ib.  731 
in  second  action  after  plea  of  nonjoinder,  ib.  742 
conclusion  of  declaration,  278 

statement  of  venue  in  margin,  but  not  in  body,  ib.  pll 

statement  of  name  and  abuttals  in  trespass  quare  clausum  firtgtt^  ib. 
conciseness  in  forms  prescribed,  278,  723  to  727 
second  counts  when  prohibited,  ib. 
but  several  breaches  allowed,  ib. 
III.  Its  general  requisites  and  qualities, 

1st,  should  correspond  with  the  process,  &c.  and  how  variance  to  be 
objected  to,  278,  9 

1,  in  the  names  of  the  paities,  279  to  282 

2,  in  the  number  of  the  parties,  282,  3 

3,  in  the  character  in  which  the  parties  sue  or  are  sued,  284 

rules  and  decisions  on  this  point  since  the  uniformity  of' 
process  act,  284 

4,  with  cause  and  form  of  action  in  bailable  cases,  ib. 
must  correspond  with  affidavit  to  hold  to  bail,  285 

2dly,  must  state   all  circumstances    essential  to   the  support  of 

action,  285,  6 
3dly,  of  the  certainty  requisite  in  a  declaration,  268,  286 

1,  as  to  the  parlies  to  the  suit,  286,  7  [21K) 

2,  the  time  when  material  facts  took  place,  (see  title  TVme,)  287, 

the  present  practice  in  declaring  as  to  time,  289 

3,  the  place  where,  290 

4,  in  stating  the  cause  of  action,  ib. 
lY.  Its  parts  and  particular  requisites,  291  to  455 

1st,  the  title  of  the  Court  and  Date  in  the  former  practice,  291,  730 

of  what  time,  ib. 

special  title  when  proper,  293 

consequences  of  mistake,  ib. 
2dly,  the  title  as  to  time,  292,  730 

former  practice  as  to  term,  ib. 

consequences  of  mistakes  in  title  before  2  W.  4,  c.  39,  and 
recent  rules,  295,  297 

present  practice  as  to  title  of  time,  297 

repetition  of  time  still  essential,  ib. 
3dly«  venue,  (see  title  Venue,)  297  to  311 

general  rules,  297        when  it  is  local,  298 

when  it  is  transitory,  299 

in  actions  upon  leases,  &c.  300 

when  local  by  statute,  302 
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DECLARATION— IV.  Ita  parts,  &c.— 3dly,  renue— (con<tn«eA) 

mode  of  stating  the  venue,  306  to  309 
repetition  of,  in  body  prohibited,  306,  306,  311 
consequences  of  mistake,  and  when  aided,  309  to  311 
recent  alterations  respecting  venue,  311 
no  venue  io  be  stated  in  body,  306,  306,  311 
reg.  gen.  H.  T.  4  W.  4,  in  trespass,  311 
name  of  abuttals  of  locus  in  9110,  essential,  ib. 
4tbly,  the  cammencementy 

1,  names  of  parties  and  character  or  right  in  which  they  sut 
or  are  sued,  311,  12 

where  defendant  sued  by  wrong  name,  ib. 
where  plaintiff  has  sued  by  wrong  name,  312 
parties  how  to  be  described,  286 

2,  former  mode  in  which  defendant  in  Court,  312 

in  the  Kind's  Bench  by  bill,  now  abolished,  ib. 

where  defendant  in  actual  or  supposed  custody  of  mar« 

shal,  ib. 
where  defendant  in  custody  of  sheriff,  ib. 
in  the  King^s  Bench  by  original,  313 
in  the  Common  Pleas,  ib. 
summoned  or  attached,  no  objection,  ib. 
in  the  Exchequer,  316 

3,  brief  recital  of  the  form  of  action,  314,  16 

4,  form  in  case  of  outlawry,  death,  Sic.  316 

6,  by  and  against  infants,  assignees,  executors,  attomieSy  &c. 
316,   16 
the  present  forms  of  commencement  in  personal  actions  in  all  the 
courts,  216 
must  be  entitled  at  top  of  the  proper  court,  ib. 

Qf  the  very  day  when  filed  or  delivered,  ib. 
prescribed  forms  of,  by  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  15, 
ib.  730,  &c. 

1,  declaration  af\er  a  summons,  279,  316 

2,  after  arrest,  where  party  not  in  custody,  ib.  731 

3,  where  party  is  in  custody,  279,  317,  731 

4,  where  one  or  more  defendant.s  arrested,  and  the  other 

defendant  or  defendants  served  only,  ib.  731 
6,  in  second  action,  after  plea  of  non-joinder,  ib.   742^ 
(see  Nonjoinder.) 
in  what  cases  former  commencements  to  be  adhered  to,  ib. 
conclusion,  ib.         pledges  to  be  omitted,  ib. 
consequences  of  deviations  from  such  rules,  316 
are  only  irregularities,  317 
are  not  ground  of  demurrer,  ib. 
6thly,  regulations  affecting  the  body  or  substance  of  cause  of 
action,  316 
in  general,  ib. 
Reg.  Gen.  Hil.  T.  4  Will.  4,  reg.  4,  5, 6,  prohibiting  sey- 

eral  counts  316,  739 
other  incidental  improvements,  ib.1 
admissions  on  face  of  declaration,  ib. 

of  part-payment,  ib.         of  part  performance,  ib« 
In  actions  ex  conircLctu^      ' 

1,  assumpsit,  (see  the  parliculars  under  title  Assumpsit^) 
317  to  392 

2,  in  debt,  (for  particulate,  see  title  Dshi,)  892  to  409 
8i  in  coTenant,  409,  10 

ToL.  I.  94 
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DECLARATION— IT.  Its  parts,  &c.— 5thly«  regulationa,  Sic— (eon/tiMfMl.) 

lo  actions  ex  delicto^  410,  428 

general  rule  as  to  the  mode  of  stating,  410 
Ist,  the  matter  or  thing  aflfected, 
real  property,  410,  11 

prescriptions,  customs,  ways,  foundations,  ib.  421 
abuttals  of  land,  ib.  542 
goods  and  chattels,  how  described,  &c«  411 
Sdlj,  the  plaintiff's  right  or  inlerest  in  such  thing,  411  to  413 
a  right  independent  of  any  particular  duty  of  defendant, 
412 

public  or  general  right  not  to  be  stated,  ib. 
particular  right  implied  by  law  not  to  be  stated,  ib. 
particular  right  not  implied  by  law  must  be  stated,  and 
consequence  of  omitting  to  show  title,  ib. 
mode  of  stating  interest, 

in  person  absolute  or  relative,  ib. 
in  personal  property  in  possession  or  rever- 
sion, ib.  [412  to  384,  416 
in  real  property,  corporeal  or  incorporeal, 

412  to  416 
in  possession,  general  rule  possession  aufi- 

cient,  413,  414 
showing  special  title,  413,  642,  643 
mode  of  showing  right  where  founded  on 
prescription,  custom,  easement,  toils,  &c. 
414  to  16 
in  reversion,  416 
common  law  mode  of  declaring,  sanctioned  by  2  & 

8  W.  4,c.  71,  s.  6,  416,  713 
statement  of  rights  in  pleas,  ib. 
a  right  founded  on  the  duty  of  defendant,  ib. 
a  particular  duty, 

1,  founded  on  defendant's  contract  express  or 
implied,  ib.  417 

2,  on  his  particular  obligation,  ib. 

sheriffs,  carriers,  innkeepers,  &c.  417, 18 
to  repair  fences,  ways,  &c.  ib. 
general  obligation  of  law  affecting  defendant,  ib. 

for  not  removing  a  nuisance  on 
defendant's  land,  &c.  ib. 
variance  in  statement  of  plaintiff's  interest  and  rig|it, 

consequence  of  it,  419  to  421 
when  omission  of  title  aided  by  plea,  (see  title  Defects,) 
8dly,  the  injury  to  such  thing,  421  to  426 
nature  of  mjuries, 

with  or  without  force,  421,  142,  144, 161 
immediate  or'  only  consequential,  ib. 
malfeazince,  misfeasance,  and  nonfeazance,  ib. 
proof  of  part  of  injury,  421,  428 
in  trespass,  421,  2 
in  case,  422 

for  nonfeazance,  ib. 
tcienier  when  material,  ib. 
defendant's  intent  or  motive,  423  to  426 
the  injury  itself,  426 

m  gfumil  hew  to  be  etaled,  ib. 
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DECLARATION— I Y.  Its  parts,  &c — 6thly,  regrulatioos,  fte— (cottfrntml.) 

in  actions  for  obstructing  water-courses,  nuisaiices, 
&c.  426  [428  to  438 

in  actiuns  for  slander  and  libei*  (see  title  Slander,) 
the  time  when  committed,  438 
the  place  where  committed,  439,  40 
4thl7,  the  damages,  (see  title  Damages^)  371, 440 
6thly,  of  several  counts,  (see  title  Cauutif)  446  to  451 
6thlv  the  conclusion,  461  to  463 
7th  ly,  profert  and  pledges,  463 
Defects  in,  when  aided,  (see  title  Defecfa.) 

judgment  of  nonpros,  for  not  declaring,  when  signaUei  7S7 
time  of  delivery  of,  730 
declaring  against  prisoners,  788      * 
DECOY, 

remedy  for  injury  to,  163 
DECREE, 

assumpsit  does  not  lie  on,  when,  120,  1 
when  no  action  lies,  126,  7 
when  debt  lies  on,  ib. 
DEED,  (see  titles  Debt.     Delivery.     Escrow.) 
assumpsit  does  not  lie  on,  &c.  Ill,  117,  18 
when  assumpsit  lies,  though  a  deed  j^ven,  117  to  120 
given  for  rent  does  not  extinguish  it,  119         when  debt  lies  on,  1S5 
who  to  s*ie  on,  (see  tide  Pariue^)  2,  3,  4,  9,  &c. 
who  to  be  sued,  (see  title  Parties^)  37,  8,  47        trover  lies  for,  168 
title-deeds  accompany  ownership  of  estate,  detinue  for,  188,  9 
parties  to  be  declared  agamst  by  name  they  signed,  279 
how  to  be  described  in  pleading,  396,  400 

to  be  stated  according  to  legal  operation,  and  exceptions,  834j  886 
no  unnecessary  part  to  be  stated,  261 
provisoes,  exceptions,  &c.  when  to  be  stated,  333,  338 
oyer  or,  463  to  470  profert  of,  397  consideration  for,  899,  400 

when  presumed,  126 

mis-statement  of,  when  aided  by  oyer,  &c.  467,  8 
consequence  of  statement  of,  on  oyer,  ib. 
when  and  how  to  be  stated  by  defendant,  ib.  469 
pleas  to  actions  on,  617  to  621 
replications,  &c.  thereto,  616  to  619 
DEFAULT  OF  APPEARANCE,  708 
DEFECT  OF  FENCES,  (see  title  Fences.) 
DEFECTS  IN  PLEADING, 

when  aided,  1.  by  pleading  over,  710  to  712 

2.  by  verdict,  712  to  723 

3.  by  statutes  of  jeofails,  723  to  726 
DEFENCE, 

defined,  462        must  be  pleaded  specially,  when,  661 
statement  of  it  in  a  plea, 

form  of,  460,  462        when  necessary,  462 
half  defence,  and  when  formerly  proper,  462,  8 
full  defence,  and  when  formerly  proper,  ib. 

what  proper  in  a  plea  in  abatement,  490,  1 

in  bar,  686 

defect  of,  how  to  be  objected  to,  463 

most  grounds  of,  must  be  pleaded  specially,  166,  661 
DEFENCES, 

to  be  pleaded,  &c.  649 
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DEFENDANTS, 

who  to  be,  (see  title  PartUt.) 
several;  (see  titles  Pieas,     Several  Deftndanis.) 
costs  of,  (see  title  Costs,)  100,  721 

may  use  the  word  "  defendant,"  aftor  once  mentioning  name,  286 
Reg.  Gen.  Trin.  T.  3  Will.  4,  respecting  number  of,  283,  729 
plea  in  abatement  for  non-joinder  of,  487, 601,  716 
replication  to  plea  of,  716 

when,  may  have  verdict  for  part  of  plea  proved,  651 
discharge  of,  when  writ  not  issued  by  authority  of  plaint^T's  attorney,  708 
absence  of,  beyond  seas,  provided  for,  716 
payment  of  money  by,  in  certain  actions,  719 
warning  to,  on  writs,  731, 732 
DE  INJURIA  ABSQUE  RESIDUO  CAUSA,  (sec  title  lUplicatitm.) 

when  necessary  or  proper,  649,  50,  644 
DE  INJURIA  ABSQUE  TALI  CAUSA,  (see  titles  ficplicafton.  Traver^t.) 
to  plea,  justifying  entry  as  landlord  to  di:)train,  bad,  4  Tyrw.  777 
when  admissible  in  assumpsit,  614 
meaning  of,  and  when  allowed  in  general,  636  to  644 
when  proper  in  an  action  on  the  case,  535,  6,  621 
not  proper  in  replevin,  638,  note  (e) 

when  proper  or  not  in  trespass,  and  in  general,  624  to  630,  636  to  644 
when  in  the  plural,  to  several  pleas  by  several  defendants,  643,  4 
when  sufficient  to  a  plea  under*  process  of  courts  not  of  record,  635, 

641,2 
effect  of  it,  compels  defendant  to  prove  his  whole  plea,  638 
when  not  advisable,  642  [Con/esstoR.) 

when  should  not  traverse,  but  should  confess  and  avoid,  ib.  (see  title 
form  of  it,  643         how  to  be  objected  to,  ib. 
DELIVERY  OF  DEED,  (see  titles  Detd.     Eacrow.) 
not  necessary  to  be  stated,  397,  263 
plea  that  it  was  delivered  as  an  escrow,  619 
DEMAND,  (see  title  Request.) 

in  trover,  to  create  a  conversion,  (see  title  TVover^)  179  to  183 
DEMAND,  PARTICULARS  or, 

Reg.  Gen.  Trin.  T.  1  W.  4,  respecting,  727 
DEMISE,  (see  titles  Landlord  nnd  Tenant,     Rent     Replevin.) 
plea  of,  660         plea  of,  f^iviiig  color,  661,  (see  title  Color.) 
replications  denying  it,  626,  7 

showing  it  determined,  ib. 
several  counts  on,  not  allowed,  739 
DEMURRAGE, 

captain  of  ship  cannot  maintain  action  for,  on  implied  promise,  8 
DEMURRERS, 
defined,  700 

Reg  Gen.  Hil.  T.  4  W.  4,  respecting,  733,  734,  741 
to  pidas  to  jurisdiction,  480,  600 
to  pleadings  in  abatement, 

need  not  be  special,  499,  600 

form  of,  where  plea  is  properly  in  abatement,  ib. 
how  mistake  aided,  ib. 

form  of,  whore  plea  concludes,  &c.  in  bar,  ib. 
to  a  replication  in  abatement,  &c.  in  bar,  ib. 

joinder  in  demurrer,  ib.  [707 

on  argument,  no  advantage  can  be  taken  of  defects  in  declaration,  ib. 
judgment  on,  600,  701 

for  plaintiff,  600,  1  for  defendant,  ib. 

toflta,  ib. 
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DEMURRERS— (con<ifi«ed. ) 

to  declarations,  pleaa  in  bar,  replications,  &c. 
defined,  700 
general  rules, 

when  advisable  to  demur  if  defect  be  in  substance,  ib.         [701 
special  demurrer  for  want  of  form,  when  proper  or  advisable, 
to  what  objections  the  opponent  cannot  demur,  ib. 
general  or  special,  distinction,  &c.  ib. 
cannot  demur  for  mere  surplusage,  262 
or  to  a  protestation  now  unnecessary,  651 
special  when  necessary  or  advisable,  701 
when  not  necessary  at  common  law,  ib. 
operation  of  tbe  statute  27  Eliz  c.  5,  ib. 
operation  of  the  statute  4  Ann.  c.  16,  ib. 
to  a  part  or  whole, 

of  a  declaration  or  count,  703,  4 

when  only  to  demur  to  part  of  declaration,  708 
must  demur  to  the  whole  in  case  of  miHJoinder,  704 
of  a  plea,  avowry,  or  replication,  &c. 
should  demur  to  the  whole,  ib. 
exception  in  a  plea  of  set- off,  ib. 
in  general  the  objection  must  appear  on  the  face  of  pleadings, 
226,  704,  5 

when  it  need  not,  ib.         how  to  be  shown  by  oyer,  &c.  ib. 

insufficiency  of  bail-bond,  ib. 

usury,  &,c.  must  be  pleaded  though  it  appear  on  the  face  of 

the  deed,  520 
insertion  of  deed  after  oyer  demanded,  705 
form  of  demurrer, 

DO  precise  form  essential,  and  though  informal  sufiicicnt,  ib. 
DO  demurrer  to  a  demurrer,  ib. 

usual  form  of  demurrer  to  a  declaration  or  count,  &c.  ib. 

to  a  plea  in  abatement  or  in  bar,  ib. 
to  a  replication,  &c.  706 

as  prescribed  by  Reg.  Gen.  Hil.  T.  4  Will.  4,  ib.741 
a  special  demurrer,  ib. 
I  must  particularize  the  objection,  and  how,  707 
one  well-founded  objection  to  be  stated  in  the  margin,  ib. 
conclusion  of,  ib. 
on  argument  of  demurrer,  judgment  will  be  against  party  whose  first 
pleading  was  bad  in  substance,  ib. 
exceptions,  &c.  707,  8 

do  not  extend  to  objections  aided  by  pleading  over,  707 
but  on  demurrer  to  a  plea  in  abatement,  defendant  cannot  object  to 

declaration,  708 
rule  only  applies  to  defects  in  substance,  ib. 
joinder  in  demurrer, 

when  the  plaintiff  may  add  it,  ib. 

form  of,  prescribed  by  Reg.  Gen.  Hil.  T.  4  Will.  4,  706,  741 
to  a  demurrer  to  a  declaration,  ib. 
to  a  demurrer  to  a  plea,  709 

to  a  demurrer  to  a  repUcation  to  a  plea  in  abatement,  &c.  ib. 
Iieed  not  be  signed,  734 
if  jodgment  against  plaintiff,  when  he  may  cororoence  a  fresh  acttoD^ 

227 
costs  of,  defendant  entitled  to,  226,  7,  709,  721 
enactmeDt  of  3  &  4  Will.  4,  c.  42,  s.  34,  respecting,  709,  721 
to  bo  delivered  not  filed,  733 
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DENIAL,  (see  title  7Vao«r»e.) 
DEPARTURE. 

defined,  and  why  objectionable,  &c.  681,  2 

a  new  assignment  not  a  departure,  and  why,  (see  title  jV*eio  ^asignmeni,) 

objectionable  in  a  replication,  682  what  amounts  to  it*  ib. 

objectionab  e  in  a  rejoinder,  and  instances,  682,  684 

to  avoid  it,  must  plead  all  defences  iik  firsc  instance,  684,  549 

what  supports  the  declarution  or  plea  not  a  departure,  and  instaaces, 
684,  5,  6 

a  variation  in  immaterial  matter,  not  a  departure,  685 

how  to  be  objected  to,  686 

from  new  rules,  how  taken  advantage  of,  740 
DETAINER,  WRIT  of, 

introduction  of,  by  2  Will.  4,  c.  39,  s.  94,  706,  71 1 

commencement  of  declaration  on,  278,  316 
DETINUE,  ACTION  of, 

parties  to  it,  (see  title  PartiesA 

is  a  remedy  to  recover  a  chattel  specifically,  137,  8 

action  more  frequent  since  3  &  4  Will.  4,  c.  42y  s.  I3«  ib. 

1.  what  thing  may  be  recovered  by  it,  138 

2.  What  property  the  plaintiff  must  have,  139 

3«  for  what  taking  or  detention  it  is  sustainable,  and  against  whom, 
139  to  141 

the  pleadings,  verdict,  and  judgment'  in  general,  141  [41 1,  414 

declaration  in,  how  to  describe  the  goods,  and  piaintifT's  property,  410, 

pleas  in,  482,  551         non-detinet,  what  to  put  in  issue,  651 
DEVASTAVIT,  (see  tide  Executor.) 

when  executor  liable  for,  22,  79 

executor  may  sue,  suggesting  it,  80,  393 

representative  may  sue  as  such,  though  guilty  of,  23 

deckration  against  executor,  suggesting  it,  80,  339 

not  guilty,  &c*  good  plea  to  action  for,  522 
DEVISEE,  (see  titles  Aaaigneea.     Heirs.     Parties.) 

when  he  may  sue  upon  a  contract,  18,  19,  20,  23,  4 

when  he  may  be  sued  thereon,  55,  59,  60 

when  covenant  does  not  lie  against  him,  ib.  132 

of  obligor  having  assets  liable,  59,  60  > 

of  land,  debt  peculiar  remedy  agains'^,  on  covenant  of  devisor,  59, 60, 128 

when  he  may  sue  for  a  tort,  77,  80,  204 

when  he  may  be  sued  for  it,  101, 103, 4 

may  sue  in  trespass  when,  204 

infant  devisee  cannot  pray  the  parol  to  demur,  481,  527 

pleas  by,  526,  7 
DILAPIDATIONS,  (see  titles  Landlord  and  Tenant.     Waste.) 

action  for,  at  suit  of  succeeding  rector,  on  custom  of  realm*  102,  161 

action  for,  against  executors  of  rector,  ib.         declaration  for,  418 
DILATORY  PLEAS,  702,  (see  titles  Abatement.     Sham  Pleas.) 
DISABILITY, 

party  cannot  plead  his  own,  481,  2,  note  (b),  484 
DISCONTINUANCE,  [&c  563,  555 

what  creates  a  discontinuance  in  pleading,  omitting  to  reply,  &c.  to  part, 

when  plaintiff  may  discontinue  and  commence  fresh  action,  227, 8,  243 

when  he  should  discontinue,  227,  243,  609,  10 

on  plea  of  autre  action  pendanL,  discontinuing  former  action  does  not 
avoid  effect  of  plea,  488,  9  [verse.) 

DISJUNCTIVE  COVENANTS,  (see  tiUes  JUtemaths  ConsnmmL     Tra- 
DISSEISEE, 

may  bring  trespass,  when,  202,  & 
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DISTINCT  SUBJECT-MATTER  OF  COMPLAINT, 

meaning  of  term,  460, 461 
DISCHARGE, 

by  bankruptcy,  &c.  may  be  replied  to  plea  of  non-joinder,  601 
matters  of,  must  be  pleaded  specially,  661 
DISTRESS, 

when  executors  may  recover  arrears  of  rent  by,  722 
remedy  for  ille^nl  distress,  168 

who  should  be  defendants,  100         when  case  or  troyer,  168,  176  to  178 
replevin,  186,  188  not  assumpsit,  113,  14 

when  trespass  lies  or  not,  168,  197 
remedy  for  an  irregular  distress  for  rent,  &c.  100,  167 
justifications  under,  when  to  be  pleaded,  640 
avowries,  &c.  637,  740 
pleas  in  bar,  696,  622 

for  rent,  when  need  not  be  pleaded  in  trespass,  640 
but  when  advisable,  ib. 
when  several  pleas  allowed,  696,  740 
for  tolls,  &c.  must  be  pleaded,  ib. 
damage  feasant  must  be  pleaded,  ib.  740 
when  distress  not  advisable,  237 
supportable  where  an  eviction  from  part  of  land,  132 
DISTRINGAS, 

enforcing  appearance  by  writ  of,  706 

form  of  writ  off  71 1  non  omitt(U  clause  in,  730 

DISTURBANCE, 

of  rights  of  common,  ways,  &c.  160,  162,  3 
declaration  for,  &c.  414,  420,  1,  426 
DIVISIBLE  ALLEGATIONS,  614,  (see  6  B.  &  Adol.  396.) 
DIVISION, 

of  England,  what  taken  notice  of  by  the  courts,  260 
of  pleading,  274,  6 
DOGS,  (see  title  Jinimah.) 
DOUBLE  PLEAS,  (see  title  Several  Pleas.) 
DRUNKENNESS, 

nnight  formf»rly  have  been  given  in  evidence  in  assumpsit  under  general 
issue,  611 
in  debt,  619 
DULY, 

effect  of  this  word  in  pleading,  271 ,  and  note  (ib) 
DUPLICITY, 

in  pleading,  in  general,  when  objectionable,  269  to  261 
when  may  have  several  counts,  &c.  446 
or  assign  several  breaches,  617,  261 
in  a  plea  in  abatement,  491 
in  a  plea  in  bar,  (see  title  Pleas  in  Bar^)  664,  &c. 
only  the  ground  of  special  demurrer,  261 
in  a  replication,  687 
DURATION  OP  WRITS,  707 
DURESS, 

money  extorted  by,  assumpsit  lies  for,  113,  386 
might  formerly  be  given  in  evidence  under  non  assumpsit^  611 
must  be' pleaded  specially  in  debt,  619,  20 
replication  to  plea  of,  616 
DUTY,  action  for  breach  of,  (see  titles  AsmmpsiL     Case.) 
EASEMENTS,  (see  titles  Common.     Way,  ^c.) 

right  to  must  be  pleaded  specially  in  trespass,  644y  5 
case,  the  remedy  for  injury  to,  169,  3,  {999  title  Case.) 
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ECCLESIASTICAL  COURT, 

wife  may  sue  alone  for  a  legacy  in,  32 
ECCLESIASTICAL  LAW,  (see  litic  Rector.) 
when  it  need  not  be  stated  in  pleading,  247 
EJECTMENT,  (see  title  Mesne  Profits.) 

or  trespass  must  be  brou(;ht  for  rent  if  occupation  adversOt  121 

general  nature  of  the  action,  215,  16 

tenants  in  common,  when  must  sever  io  action  of,  71 

statute  1  Will.  4,  as  to  ejectment  in  issuable  term,  216 

for  what  property  it  lies,  217 

what  title  necessary,  218 

as  to  joint-tenants,  &c.  suing  separately,  &c,  in,  75 
executor  may  sue  in,  80 
wife  must  join  in,  85,  and  note  (y) 
assignee  of  part  of  reversion,  18,  note  {h) 
what  right  of  entry  or  possession  is  requisite,  219 
as  to  an  actual  entry,  220 

lessor  of  plaintiff  to  recover  on  strength  of  his  own  legal  title,  218 
exception  to  this  rule  on  ground  of  estoppel,  fee.  ib. 
or  where  prior  possession  against  wrong-doer,  ib. 
outstanding  term,  219,  and  note  (t) 
death  of  lessor  of  plaintiff,  &c.  220 
equitable  title,  218,  19 
lessor's  name  cannot  be  inserted  in  declaration  without  his  cofisent,  ib. 
what  ouster  must  be  proved,  220  ^ 

as  to  the  nature  of  the  injury,  and  by  whom  committed,  ib* 
pleadings,  damages,  costs,  and  judgment  in,  in  general,  ib. 

plea  in,  546 
venue  local  and  material,  296,  302 
what  length  of  possession  will  bar,  219,  20 
service  of  declarations  in,  728 
ELECTION,  of  form  of  action  or  remedy, 

when  the  plaintiff  may  have  trespass  or  case,  142  to  150 

when  he  may  waive  tort  and  ^ue  in  assumpsit,  121,  3S5,  (see  titl«  jS^ 

sumpsit, ) 
general  rules  and  choice,  how  far  affected  by, 
1st,      the  nature  of  the  piaintifT's  right,  237 
2dly,    security  of  bail  in  the  action  and  the  process,  238 
3dly,    the  number  of  the  parties,  239 

4thly,  the  number  of  the  causes  of  action,  and  joinder  Aereofy  ib. 
5thly,  the  nature  of  the  defence  and  plea,  240 
6thly,  the  venue,  241 
7thly,  the  evidence,  242 
8thly«  the  costs,  ib. 
9thly,  the  judgment  and  execution,  ib. 
consequences  of  election  of  remedy,  243 
of  several  pleas,  592  to  596 
of  several  replications,  (see  title  ReplicaUans,) 
ENROLMENT,  (see  title  Oyer,)  470 
ENTRY, 

when  essentia]  in  trespass,  203,  4 

to  avoid  a  fine,  220 
what  is  an  entry  to  create  a  trespass,  205,  6 
when  not  essential  in  ejectment  219,  20 
of  lessee,  statement  of  it,  401 
EQUITY, 

when  remedy  m  Court  of,  only,  2,  8 

will  give  relief  against  executor  of  wrong-doari  IMf  4 
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£Q1TITY-*(cof}Nntie(i. )  ^ 

matter  of  defence  in,  when  not  pleadable,  602,  3 
EQUITABLE  RIGHTS, 

courts  of  law  do  not  directly  recognize,  1,  note  (a) 
EQUITY  OP  REDEMPTION, 

not  assets  to  charge  heir  or  deybee  at  law,  60 
ERROR,  WRIT  of, 

where  brought,  276,  784,  6 

aUowance  of  error  on  writs  of,  721        execution  of  writ  frivolous,  734, 5 
other  points,  735 
ESCAPE, 

executor  naa^  sue  for,  79  but  cannot  be  sued,  102, 8 

remedj  for,  if  on  mesne  process,  case,  168,  9 

if  on  final  process,  debt  or  case,  ib.  894 
declaration  for,  394,  426 
plea  to  action  for,  617,  636,  744 

affidavit  of  trudi  of,  636 
replications  in  actions  for,  621,  2 

new  assignments  in,  when  proper,  (see  title  Jfew  Ji$Hgnmenij)  672 
ESCROW,  delivery  of  a  deed  as  such  need  not,  but  mag  be  pleaded,  619 
ESTATE,  (see  TMt.) 
ESTOPPEL, 

what  arises  from,  634,  note  (e) 
in  case  of  landlord  and  tenant,  604,  6 
when  a  party  is  estopped,  634 

when  a  former  verdict  and  judgment  not  an  estoppel,  613,  note  (c),  636,  6 
by  executing  deed,  639 
when  by  de^ndant's  appearance,  279  to  283 
pleadings  of,  require  what  accuracy,  648,  9 
plea  of, 

matter  of  estoppel  must  be  relied  on  in  conclusion,  692  to  636 
replications,  forms  of,  634,  6, 6 
commencement  of  it,  ib. 
body  of  it,  ib. 

conclusion  to  rely  on  estoppel,  ib. 
demurrer  in  respect  of  it,  ib. 
traverse  of,  bad,  when,  644 
ETICTION,  (see  title  Landlord  and  Tenant.) 

might  formerly  be  given  in  evidence  under  nU  debet^  618 
debt  for  rent  aAer,  128, 133 
statement  of  by  title  paramount,  368 
EVIDENCE, 

when  law  presumes  a  fact,  it  need  not  be  stated  in  pleading,  263 

nor  need  state  a  fact  which  should  be  stated  by  other  side,  264 
mere  matter  of,  need  not  be  stated  in  pleading,  268,  673 
what  statement  of  inducement  must  be  proved  as  alleged,  319,  20 
need  not  prove  a  whole  inducement,  when,  ib.  419 
of  variances  in  assumpsit  in  stating  consideration,  326  to  329 
or  in  stating  the  promise,  333  to  348 
in  debt,  371,  460,  1,  404 
in  torU,  419  to  421,  426,  (see  title  Caee.) 
plaintiff* need  only  prove  part  of  a  breach,  (see  title  Breach,) 
damages  need  not  be  proved,  when,  (see  title  Damagee.) 
when  defendant  will  succeed  if  only  part  of  justification  be  proved,  674, 

680 
conviction  conclusive  evidence  of  regularity  of  proceedings,  when,  212 
EXCEPTION,  in  deed,  &c.  when  to  be  stated,  338,  336 
to  bail,  727 
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EXCESS,  (see  titles  Jlggravmtion.     Jfew  Assignmeni.) 
EXCHANGE  of  GOODS,  116 
EXCOMMUNICATION,  (see  title  Outlawry.) 
•of  plaintiff,  plea  of  io  abatement,  483 
two  excommuDications  not  pleadable  in  abatement,  491 
puis  darrein  corUinuanet^  697 
EXCUSE, 

statement  of  matter  in  excuse  of  plaintiff's  performance,  358 
pleas  in  excuse  of  trespass,  644        replication  to  such  plea,  628 
EXECUTION,  (see  titles  Sheriffs.     Writs.) 

replevin  does  not  lie  to  try  legality  of,  189  of  writs,  729 

EXECUTOR,  (see  tide  Legacy.) 
de  son  tort^  68, 173 

liability  of  for  costs*  23 
when  executor  may  and^may  not  sue  on  a  cotUract^  21  to  26,  392 
liability  of  executor  trustee,  38 

when  he  may  or  cannot  be  eued  on  a  contract,  67  to  60 
not  liable  on  impHed  covenant  of  tenant  for  life,  a  lessor,  68 
on  which  of  the  common  counts  he  may  sue  and  be  sued,  233  to  236 
assumpsit,  peculiar  remedy  against,  when,  116,  128 
when  debt  does  not  lie,  ib. 
when  objection  to  form  of  action  waived,  ib. 
of  co-obligor,  when  liable  in  equity,  67 
in  case  of  husband  and  wife  executrix,  33,  67,  86 
when  personally  liable  on  contract,  68,  9 
when  liable  for  devastavit^  (see  title  Devastavit.) 
when  he  may  sue  for  a  tort^  (see  title  Actio  Personalis^)  22,  78,  80 

in  trover,  79,  176 
in  replevin,  ib.  188 
in  trespass,  78,  9,  196,  204 
for  arrears  of  rent,  722 
when  he  may  be  sued  for  tort  of  testator,  80, 102,  3 

not  on  a  penal  statute,  69 
of  sheriff,  when  liable,  102,  3         who  to  sue  in  case  of  death  of,  24, 5 
refusing  to  act  when  liable,  22,  and  notes, 
if  several,  all  should  join,  22 

and  all  to  be  sued,  69 
joinder  in  actions  by  and  against,  (see  title  Joinder^)  233  to  236 
misjoinder  in  suing,  when  no  objection,  69 
executor  of  a  deceased  partner,  &c.  21,  77 
when  not  liable  to  costs,  234,  6. — 10  B.  &  C. 
declarations  in  actions  by  or  against, 

at  the  suit  of  an  executor  in  debt,  &c.  393 
against  an  executor  de  son  toW,  &c.  68 
to  take  case  out  of  statute  of  limitations,  392 
suggesting  a  devastavit^  (see  iiih\Devcislavitf)  393 
agamst,  for  rent,  402  t 

pleas  io  actions  by  or  against,  in  general,  2, 626 

if  several  executors  as  to  pleading  together,  698 
effect  of  success  of  one  defendant  executor,  69 
infant  executor  cannot  plead  by  attorney,  461 
consequence  of  pleading  sham  plea,  1  Saund.  336,  n.  .10. 
plea  puis  darrein  continuance  of  taking  out  letters  of  administra- 
tion, 686,  697 
replications,  taking  judgments  of  assets  quando^  &c.  626,  620 
de  son  tort^  when  plaintiff  may  reply  that  defendant  is,  86 
how  to  reply  to  plea  of  judgments  outstanding,  620, 1 
in  action  against  them,  620 
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EXECUTORY  CONSIDERATION, 

statement  of,  in  declaration,  824 
EXECUTRIX, 

coYerture  of,  how  to  sue,  31  to  37 
EXTORTION, 

debt  for  treble  amount  of  damages  incurred  bjr,  127        ciMe  for,  168,  4 
EXTRA  YIAM,  new  assignment  relating  to,  666,  7 
FACTOR  (see  titles  Jlgent.     BaiUe.) 

when  he  may  sue  on  a  contract,  7 

or  be  sued,  38 

when  he  may  sue  for  tori,  71,  178 

or  be  sued,  91,  2,  96 
FACTS, 

what,  necessary  to  be  stated  in  pleading,  245  to  266  [573 

not  law,  to  be  stated,  245, 573        mere  evidence  of,  not  to  be  stated,  258, 

objections  to  unnecessary  statement  of,  261  to  266 

what  presumed,  and  need  not  be  stated  in  pleading,  258 

to  come  from  other  side  need  not  be  stated^54 

mode  of  slating  them  in  pleading,  266  to  ^2 
FALSE  AND  FALSELY, 

when  equivalent  1o  the  word  «^  maliciously,"  425,  6,  436 
FALSE  CHARACTER,  (see  title  Deceit,)  157 
FALSE  IMPRISONMENT,  (see  titles  Imprisonmmi.    MaUdom  Proee- 

etiiiofi.) 
FALSE  JUDGMENT, 

defendant  cannot  plead  double  on,  262 
FALSE  PLEAS,  (see  titles  Pleas  in  Bar.    Sham  Plea$.) 
FALSE  RETURN, 

elecutor  may  sne  for,  79        corporation  not  liable  for,  87 

remedy  for,  158,  9        declaration  for,  418, 19,  425 
FEIGNED  ISSUE, 

assumpsit  lies  on,  114 
FELONY, 

plea  of  attainder  of  plaintiff  of,  481, 483 

afler  acquittal  for,  when  trover  lies,  172, 176 

when  trespass,  ib. 
FEME  COYERT,  (see  titles  Baron  and  Feme.     Coverture.) 
FENCES, 

defect  of,  who  to  be  sued  for,  95,  101 

remedies  for,  144,  159        declaration  for,  417 

plea  in  bar  of  defect  of  fences  in  replevin,  537, 8,  628 

plea  in  trespass,  544,  639,  40 

commoner  justifying  pulling  down  new  assignment,  671 

replication  to  plea  of,  in  trespass,  628, 639,  40 
FEOFFEE,- 

when  may  maintain  trespass,  72, 201 
FEOFFMENT, 

how  to  be  pleaded,  258,  578 

when  tenancy  at  will  detennined  by,  201 
FERRIES, 

"  femedy  for  disturbance  of,  168        declarations  for  injuries  to,  415, 16. 
FICTIONS  or  LAW,  (see  tiUe  Color.) 

instances  of,  how  far  used,  and  when  stated  in  pleading,  259 

when  the  real  truth  may  be  shown  in  opposition  to,  ib. 
FICTITIOUS  PLAINTIFF  en  DEFENDANT, 

plea  of,  482,  487 
FIERI  FACIAS  (see  title  Sheriff.) 

case  against  sheriff  for  false  return  to,  158 
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FIERI  FACIAS— (conltmiML) 

for  not  selling  under,  168 

for  not  levjing  under,  159 

for  seizing  more  goods  than  neeessaij,  176 

FINDER, 

of  property,  may  sue  for  injury  to,  when,  173 
FINDING, 

allegation  of,  in  trover,  not  material  or  traversable,  186 
FINE, 

covenant  on  the  warranty  in,  wife  may  be  sued  on,  66 

FINES, 

debt  lies  for,  66,  7 
FISH  AND  FISHERY, 

assumpsit  for  use  and  occupation  of  a  fishery,  878 

when  case  or  trespass  the  proper  remedy  for  injuries  to,  162, 3«  201 

plea  justifying  under  right  of  fishery,  544 

riffht  to  fish  in  arm  of  the  sea,  intended  by  law,  412 

If6ertim  ienementum  to  declaration,  541,  2 

new  assignments  relating  to  it,  666,  (see  title  Aeto  AmgnmenL) 

declaration  for  injuries  to,  411,  412,  414  to  417 
FIXTURES,  (see  tiUes  Freehold.    Landlord  amd  Tenant.     Trees.) 

when  landlord  may  sue  purchaser  of,  92,  note  (6) 

remedy  against  sherifi'for  seizing,  213, 14, 158, 9 

trover  does  not  lie  for,  when,  168,  178 

not  recoverable  under  count  for  goods  sold,  378 
FORBEARANCE, 

assumpsit  lies  on  promises  in  consideration  of,  115 

debt  does  not,  129 

assignee  of  bond  may  sue  on  promise  in  consideration  of,  17, 18, 118 

debtor  not  liable  on  promise  to  pay  costs,  &c.  in  consideration  of  stay  of 
execution,  1 18,  19 

but  third  person  liable,  ib. 

assignee  of  ehoee  in  action  may  sue  in  consideration  of,  17,  18, 118 

statement  of  inducement  in  declaration  on  promise  in  conaideratios  of, 
317  to  320 
FORCE  AND  FORCIBLE  INJURY,  (see  titles  Conira  Paean.      Ft  d 
Jirmii.) 

what  so  considered  in  law,  and  what  not,  142,  3, 4 

actual,  and  how  to  be  described,  ib*  215,  421 

implied,  and  how  to  be  described,  ib. 

when  not  to  be  stated  in  plea,  527 
FOREIGN  ATTACHMENT, 

custom  as  to,  when  not  ex  oj^icio  noticed,  248,  9 

must  be  pleaded  in  assumpsit,  513 

in  debt  on  specialty,  521 
in  covenant,  524 
FOREIGN  BILLS,  726 
FOREIGN  COURTS,  127 
FOREIGN  JUDGMENT, 

when  assumpsit  lies  on,  114,  120,]^ 

when  not,  ib.  126 
FOREIGN  LAWS, 

when  to  be  pleaded,  247 
FOREIGN  MONEY, 

inquiry,  in  action  for,  necessary,  243,  note  {q) 

recoverable,  under  denomination  of  English,  251,  385 
FOREIGN  PLEA, 

what,  477        afiidavit  of  truth  of,  ib.  480 
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FOREST  LAWS, 

not  ex  officio  taken  notice  o'*,  247 
FORMAL  DEFENCE, 

now  not  reouisite  in  a  plea,  463, 492,  687,  741 
FORMS  OF  ACTION,  {see  tide  Action.) 
in  genera],  107  origin  of  the,  ib. 

enactment  that  as  new  injuries  arise,  new  writs  to  be  framed,  108 
form  of,  being  new  not  conclusive  of  its  inadmissibility,  109 
ancient  prescribed  forms  not  to  be  departed  from,  ib. 
actions  are  real,  personal,  or  mixed,  110 
are  in  form  ex  contractu  or  ex  delicto^  ib. 
arrangement  of  the  subject. 
In  actions  ex  contractu, 

I.  Assumpsit,  111  to  122,  (see  title  Anumptit.) 
IL  Debt,  122  to  130,  (see  Debt.) 
III.  Covenant,  130  to  138,  (see  Covenant) 
lY.  Detinue,  188  to  142,  (see  Detinue.) 
In  actions  ex  delicto^ 

nature  of  injuries  ex  delicto^  142 

when  forcible  or  not,  ib. 

when  immediate  or  consequential,  143 

when  the  consequential  damage  not  too  remote,  147 

as  to  legality  of  original  act,  ib. 

intent,  when  material,  ib.  (see  title  Intent.) 

points  on  which  form  of  action  depends,  149 

L  Action  on  the  case,  150  to  166,  (see  title  Case.) 
II.  Trover,  167  to  184,  (see  title  Trover.) 

III.  Replevin,  185  to  190,  (see  title  Replevin.) 

IV.  Trespass,  190  to  214,  (see  title  Trespass,) 
Y.  Ejectment,  216  to  222,  (see  title  Ejectment.) 

YI.  Action  for  mesne  profits,  222  to  226,  (see  title  Mesne 
Profits.) 
consequences  of  mistake  in  form  of  action,  226,  227,  477 
of  joinder  of  actions,  228  to  236 
of  the  election  of  actions,  237  to  243 
alteration  in  forms  of,  by  3  &  4  W.  4,  c.  42,  111,  (see  titles  Capias. 

Detainer,    Summons.) 
statement  of,  in  declaration,  285,  86 
must  correspond  with  affidavit  to  hold  to  bail,  285 
FORM  OF  PLEADING,  (see  tide  Pleading.) 
when  no  precise  words  necessary,  266,  244 
ou^t  to  be  observed  when  applicable  and  why,  109,  note  (9),  266 
FORMER  RECOYERT,  (see  titles  Judgment.     Sham  Plea.) 
when  pleadable,  227,  243,  613,  and  note  (c),  636,  6 
should  be  specially  pleaded,  ib. 
against  one  of  several  contractors,  when  no  bar  to  proceeding  against  the 

other,  49,  60 
by  one  of  several  parties  injured,  when  no  bar  to  others  proceeding,  72,  8 
against  one  of  several  wrong-doers,  when  a  bar  to  proceeding  against 

the  others,  101 
when  pleadable  to  debt  on  statute,  622,  678 
as  to  pleading  it  in  assumpsit,  613,  and  note  (e),  678 

in  case,  627,  678 
must  be  pleaded  in  covenant,  624,  678 

in  trespass,  646,  and  note  (p) 

Slaintiff  formerly  could  not  sign  judgment  though  plea  of,  be  false,  677 
ut  now  may,  by  leave  of  a  judge,  678 
Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  ib.  734 
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FORMER  RECOVERY— (coiiitnii€d.) 

replication  to  plea  of,  613,  673 

as  to  replication  and  new  am^ment  to  plea  of,  ib.  [^78,  635,  6| 

former  verdict  against  plaintiff  should  be  specially  pleaded^  513,  n.  (c), 
FORTY  YEARS, 

limitation  in  claims  of  right  of  way,  &c.  713,  714 
FRANCHISE, 

remedy  for  disturbance  of,  162,  3 
FRAUD, 

never  presumed  till  contrary  shown,  253 

money  had  and  received,  sc.  lies  where  money  obtained  by,  113,  156, 
165,  238,  385,  6 

when  parties  may  sue  for  goods  sold  where  there  has  been,  ib. 

of  action  for,  156,  7,  240,  1 

when  advisable  to  sue  in  assumpsit  where  there  has  been,  156, 7, 165, 238 

when  case  preferable,  157,  240,  1 

where  fraud,  how  to  avoid  plea  of  statute  of  limitations,  241 

when  and  how  to  be  stated  in  pleading,  147,  423, 743 

need  not  state  particulars  of,  in  plea  or  replication,  570,  613 

must  be  pleaded  in  debt,  518,  19,  743 

replication  to  release  obtained  by,  in  assumpsit,  613 

replication  to  plea  of,  in  debt,  615 

judgnient  kept  on  foot  by,  replication  of,  611 
FRAUDS,  STATUTE  AGAINST, 

formerly  need  not,  but  now  must  be  pleaded  m  assumpsit,  515,  559, 743 

statement  of  observance  of  requisites  of,  when  necessary  or  not,  254, 332 

whether  necessary  in  a  plea,  332,  566, 743 
FREEHOLD, 

when  trover  will  lie  for  an  injury  to,  (see  titles  Fixtures.     Trees^)  168 

when  replevin  will  not  lie,  186,  7 

indebitatiu  iuswnpsii  for  freeholdi  lie*  sold,  377 
FREEHOLDER, 

when  to  prescribe,  544,  5 
FREE  WARREN,  200 
FREE  CHASE,  ib. 
FREIGHT, 

who  may  sue  for  it,  8  who  may  be  sued  for  it,  55 

form  of  action  to  recover,  114, 15,  124,  134,  (see  title  CAorfer-porfy.) 

count  for,  upon  charter-party  allowed,  739 
FRIENDLY  SOCIETY, 

treasurer  of,  for  time  being,  may  sue,  17,  18 
FULL  DEFENCE, 

distinction  between,  and  half  defence  virtually  abolished,  463 
FUNERAL  EXPENSES, 

executor,  when  liable  for,  235,  note  (/) 
GAME, 

property  therein,  and  remedies  relating  to,  1 93,  4 

two  may  be  sued  for  keeping  dog  to  kill,  98 
GAMING, 

whether  two  can  be  sued  jointly  for,  98 

might  formerly  be  given  in  evidence  in  plea  in  assumpsit,  511, 12 

but  now  must  be  pleaded  specially,  743 

must  be  pleaded  in  an  action  on  a  deed,  520,  743 

replication  to  plea  of,  in  assumpsit,  612 

in  debt,  615 
GAS, 

assumpsit  for,  121 
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GAVELKIND, 

customs,  when  not  to  be  stated  in  pleading,  248 
GENERAL  CONCLUSION, 

prescribed  form  of,  726,  727 
GENERAL  ISSUE,  (see  title  Pleas  in  Bar,  and  each  particular  action.) 

general  observations  relating  to,  508,  551,  555 

special  plea  amounting  to,  how  to  be  objected  to,  557 

when  advisable  or  not  to  plead  the  general  issue,  546 

stat  3  &  4  W»  4,  c.  42,  s.  1,  respecting,  715 

Reg.  Gen.  respecting,  738,  742  to  745 
GIFT, 

of  goods,  when  donee  may  sue  in  trover,  171,  2 
GOODS, 

how  to  be  described  in  pleading,  410, 11 

assumpsit  lies  for  goods  due  for  tolls,  115 
GOODS  SOLD,  (see  title  Sale.) 

assumpsit  for,  when  common  count  proper  or  not,  378  to  381 

when  declaration  must  be  special,  ib. 
variances,  346 

debt  for,  123,  4 

when  trover  does  not  lie  for,  168,  9,  (see  title  Ti-over.) 

as  to  suing  and  declarmg  before  credit  for,  elapsed,  165,  380 

as  to  waiving  tort,  and  suing  for,  113,  165,  156,  238,  385,  6 

difTerence  between  count  for  goods  sold  and  delivertdi  and  goods   har* 
gained  and  «oM,  378  to  381 

plea  of  non  assumpsit  to  action  for,  743 
GOVERNMENT  AGENTS, 

how  far  liable  to  be  sued  on  a  contract,  43 
GRANT, 

statement  and  traverse  of,  518,  19,  395,  &c.  544,  626 

pleading  non-existing  grant,  544,  629 
GRANTEE, 

rent  accrued  due  before  conveyance  will  not  pass  to,  20 
GROUND  OF  DEFENCE, 

when  proof  of  part  of  plea  will  suffice,   549,  551 
GUARANTEE  (see  titles  Surety.     Frauds,  Statute  against.) 

form  of  remedy  on,  115,  116,  129 

variance  in  statement  of,  320,  326 

necessary  averments  in  action  on,  321,  360  to  363,  and  362  note  (t) 

pleas  in  action  on,  740 
GUARDIAN, 

when  to  declare  by,  315         when  to  plead  by,  461 
HAD  AND  RECEIVED  MONEY,  (see  title  Money  Had  and  Received,)  384 

to  390,  726,  743 
HALF-DEFENCE, 

distinction  between,  and  lull  defence  virtually  abolished,  463 
HEALTH, 

remedy  for  injuries  to,  150,  152,  3,  165 
HEIR,  (see  titles  Devisee.     Parlies.) 

when  to  sue  on  contract,  21  to  24 

to  be  sued,  59        he  may  sue  for  a  tort,  76,  7,  80 
when  not  before  actual  entry,  204 
may  bring  detinue  for  heir  loom,  139 
may  recover  title-deeds  in  detinue,  138,  9  trover  for,  168 

when  cannot  sue  for  tort  in  time  of  ancestor,  76,  7,  80 
he  may  be  sued  in  assumpsit,  118 

in  debt,  125  [U^ 

having  assets  by  descent,  liable  on  promise  in  consideration  of  forbearance. 
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H£fR^(cofi<tni(ecr.) 

of  obligor,  liable  if  named,  125,  59 

how  to  declare  in  action  on  a  lease,  &c.  401,  2 

how  to  declare  at  euit  of,  ib.  413,  &c. 

against,  ib. 

pleas  by,  626,  7 

replication  in  action  against,  621 
HEIR  LOOM, 

heir  may  bring  detinue  for,  139 
HERBAGIUM  TERR^, 

owner  of,  may  support  trespass,  205 
HERIOT, 

replevin  lies  to  try  legality  of  distress  for,  18S,  9 

when  a  general  avowry  for,  is  or  is  not  sufficient,  537 

seizure  for,  might  before  the  recent  rules  be  given  in  evidence  under  gen- 
eral issue  in  trespass,  540 

but  now  must  be  pleaded  specially,  ib.  744 
HIGHWAY  ACT, 

parties  acting  under,  when  may  pload  general  issue,  545,  6 

who  to  be  sued  under,  for  work  done,  42,  3 

or  for  toris^  88,  9,  97 

venue  against  parties  acting  under^  304 
HOLIDAYS, 

abolition  of,  723  * 

HOSPITAL, 

liability  of  subscribers  to  debts  of,  43,  n.  (6) 
HUE  AND  CRY, 

the  statutes  of,  repealed  by  7  &  8  Geo.  4,  c.  27.     See  id,   c.  31,  89, 
and  note  (x) 

remedy,  when  in  force,   163,  4 

case  for  not  receiving  examination,  90,  153 
HUNDRED, 

liability  of,  regulated  by  7  &  8  Geo.  4,  c.  31,  163,  4,  note(t) 

service  of  process  on,  708 
HUSBAND  AND  WIFE,  (see  tides  Baron  and  Feme.     PartieB.) 
IDIOT,  (see  title  Lunalic.) 

appearance  for,  461  n.  (p)         who  to  plead  for,  584 

Stat  Hm«  affecting  claims  by,  714 
IF  ANY, 

when  bad  on  special  demurrer,  272,  n.  (ti),  556 
ILLEGALITY  in  CONSIDERATION  or  TRANSACTION, 

not  presumed  till  contrary  shown,  253 

might  before  the  new  rules  be  given  in  evidence  in  assumpsit  under  gen- 
oral  issue,  511,  512,  n.  (t),514,  515,  743 

must  be  pleaded  in  an  action  on  a  specialty,  when,  519,  20,  743 

replication  to  plea  of,  in  assumpsit,  612 

in  debt,  615 

effect  of  illegality  of  part  of  consideration  of  contract,  323,  328 

effect  of  its  appearing  in  declaration,  329 
IMMATERIAL  ISSUE,  (see  titles  Issue.    Repleader.) 
ILLEGAL  DISTRESS, 

acquitted  defendant  entitled  to  costs,  when,  100 
IMMATERIAL  TRAVERSE,  (see  Utles  Repleader.  Replication.  TraeerK.) 
IMMEDIATE  INJURIES, 

what  so  considered,  and  remedies,  142,  144,  &c.  (see  titles   Case.  ZVei- 
pass.) 
IMPARLANCES, 

former  use  of,  defined,  470 
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IMP  ARL  ANC  £S— (continued. ) 

when  usual  or  proper  formerly  in  an  issue,  ib. 

a  plea,  470  to  473 
several  sorts, 

general  imparlance,  its  nature,  use,  &c.  471,  2 
special  imparlance,  its  nature,  &c.  472 
general  special  imparlance,  its  nature,  &c.  ib. 
at  head  of  plea  in  abatement,  489,  90 
former  consequences  of  mistake,  ib.  472 
at  head  of  a  replication,  when  formerly  proper,  630 
now  virtually  abolished  by  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  2,  473,  738 
suggestions  in  lieu  of,  473 
IMP&ISONMENT, 

when  trespass  lies  for,  if  wrongful,  192,  3,  (see  title  Trespass.) 
under  color  of  process,  209  to  215 
justification  of,  how  to  be  pleaded,  539,  40,  744 
how  to  be  replied  to,  624,  5,  667,  671 
and  as  to  new  assignment,  ib. 
INCONSISTENCY, 

in  dates  may  be  demurred  to,  289 
INCORPOREAL  PROPERTY, 

remedy  for  injuries  to,  162,  3  declaration  for,  &c.  414 

when  ejectment  does  not  lie  for,  217 
INDEBITATUS  ASSUMPSIT, 

plea  of  non  assumpsit  to,  551,  742 
INDEBITATUS  COUNT, 

in  assumpsit,  general  use  of,  &c.  372,  (see  title  Assumpsit) 

&rm  of,  374 
in  debt,  393,  4 
INDEMNITY, 

tender  of,  before  using  name  of  party  to  an  action,  264 
assumpsit  lies  on  promises  of,  when,  115        debt,  129 
INDEMNITY  BOND, 

pleas  to,  520,  567,  569 
INDENTURE,  (see  tiUe  Deed.) 
INDIA  BOND, 

who  may  sue  on,  17 
INDICTMENT, 

joinder  of  different  offences  in,  when  no  objection  to,  231 
how  to  frame,  244 

how  to  lay  the  property  in  goods  stolen  in  case  of  partnership*  trustee- 
ship, and  county  and  parish  effects,  15,  n.  (g) 
venue  in,  305,  308 
INDORSEMENT  of  PAYMENT, 

not  sufficient  to  take  case  out  of  the  statute  of  limitations,  703 
INDORSER  AND  INDORSEE, 

prescribed  forms  of  declarations  by  and  against,  724 
INDORSEMENTS  on  WRITS, 
Reg.  Gen.  respecting,  729,  730 
on  writ  of  trial,  747 
INDUCEMENT,  (see  title  JUsumpsU.) 
nature  of,  in  a  declaration, 

in  assumpsit,  317  to  319 
its  utility,  ib. 

form  and  requisites,  and  proof  of,  ib. 
in  debt  or  covenant,  395        for  toris^  411  to  419 
ia  action  for  libel,  (see  title  SUmdert)  429  to  482 
in  a  plea  what  certainty  is  requisite,  666,  7 

Vol.  I.  96 
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INDUCEMENT— (con/tn«<d. ) 

in  a  replication  containing  a  traverse,  654 

when  to  be  proved  precisely  as  alleged,  6)9,  20,  419,  429,  to  432 
unless  traversed,  in  effect  admitted,  429,  742 
omission  of,  when  fatal,  436,  425  to  428,  &c. 
INFANT  AND  INFANCY, 

when  bond  given  by,  plaintiff  may  still  sue  in  assumpsit  for  necessanes, 
apprentice  cannot  be  sued  on  contract,  132  [119 

account  stated,  &c.  does  not  lie  against,  391 
partner,  when  to  sue,  12,  13 

not  to  be  sued,  49 
executor  or  administrator,  when  he  may  sue  or  be  sued,  26,  69 
when  liable  to  be  sued  for  a  tort,  87,  141 
declaration  by,  form  of  commencement,  315 
plea  of,  must  be  by  guardian,  461 

in  abatement,  483,  4 
infancy  formerly  need  not  be  pleaded  in  assumpsit,  611,  743 
but  now  must  be  pleaded  specially,  616,  743 
must  be  pleaded  in  debt,  &c.  on  a  specialty,  619,  20 
in  covenant,  623,  4  in  account,  624 

should  be  pleaded  separately,  698 
of  plaintiff,  483,  4 
of  defendant,  ib. 
replication  to  plea  of,  different  sorts,  612 

of  infancy  to  a  plea  in  abatement,  49 
parol  demurrer  by,  abolished,  481,  527 
confirmation  of  promises  by,  703 
statute  of  limitations  affecting  claims  by,  714 
INFERIOR  DEGREE, 

debt  of,  cannot  be  set  off  against  one  of  higher  degree,  604 
INFERIOR  COURT,  (see  titles  Court     Jurisdiction.) 
pleas  of  their  jurisdictioni  476  to  480 
courts  of  requests,  476,  and  note  (9) 
want  of  jurisdiction  how  to  be  objected  to,  ib. 
venue  how  to  be  laid,  306 

another  action  pending  in,  not  pleadable  when,  488 
when  double  pleas  not  admissible  in,  261,  692 
INFORMATION,  (see  title  Indictment.) 

party  moving  for,  waives  remedy  by  action,  243 
venue  in,  305,  308 
INFORMAL  COUNT, 

when  may  be  aided,  426* 
INFORMER,  (see  titles  Common  Informer.     Penal  Statute.) 
INITIALS, 

may  be  used  in  some  cases,  717  . 
INLAND  BILL, 

prescribed  form  of  counts  on,  726,  72G 
INHABITANTS  of  a  COUNTY,  (see  tide  Hundred.) 

when  liable  to  be  sued,  88        service  of  process  on,  708 
INJURIES  EX  DELICTO,  (see  titles  Case.  Detinue.  lijectmtni.  Mesne 
Profits.     Replevin.     JVespass.     Trover.) 

who  in  genera]  liable,  87  to  98         who  to  be  sued,  (see  tide  Paiiies.) 
nature  of,  and  distinctions  between,  considered,  142  to  151 
how  to  be  stated, 

1.  The  matter  or  thing  affected,  409  to  411 

2.  The  plaintiff's  right,  &c.  411  to  421 

3.  The  injury,  421  to  440 

to  real  estates  of  deceased,  executor  may  sue  or  be  sued  for,  715 
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INNKEEPER, 

when  liable  to  be  sued,  115         remedy  against,  form  of,  153,  178 
declaration  against,  ib.         plea  justifying  entering  inn,  545 
INNUENDO, 

use  of,  and  when  necessary,  436  to  438,  (see  title  Slander.) 
INQUIRY,  ' 

when  necessary,  243 

when  judge  may  order  writ  of,  to  be  executed  in  another  county,  311 
writ  of,  to  be  executed  before  sheriff  unless  otherwise  ordered,  719 
signing  judgment  on,  718        other  provisions  respecting,  ib. 
INS9LVENT  DEBTOR, 

in  genera],  and  assignees  of,  when  to  sue  on  contract,  29  to  31 
when  he  may  sue,  31 

discharged  from  liability  for  debt,  and  when  not,  63  to  65 
he  may  sue  for  a  lort,  82,  3        he  may  be  sued  for  a  tortf  105 
defence  of,  must  be  pleaded,  62,  514,  743         replication  to  plea  of,  612 
discharge  of,  may  be  replied  to  plea  of  non-joinder,  301 
INSTALMENTS, 

assumpsit,  when  peculiar  remedy  for  money  payable  by,  116,  117,  128 
debt  does  not  lie,  till  whole  due,  ib. 

otherwise  for  rent  or  annuity  payable  at  certain  times,  128,  9 
but  debt  lies  for  penalty  of  bond,  though  instalments  not  all  due,  ib. 
covenant,  when  proper  remedy,  134  ^ 

as  to  assignment  of  breaches  on  bond<  for  money  payable  by,  615,  &c. 
INSTRUMENT, 

misdescription  of,  in  a  plea  bad,  552 
INSURANCE, 

liability  to  pay  broker  for,  47 
statement  of  interest  of  parties  in  policies  of,  743 
INSURANCE  COMPANIES, 

may  plead  general  issue,  when,  11  Geo.  1,  c.  30,  s.  43,  545,  715 
not  liable  in  case  of  fire  to  damages  through  loss  of  customers,  426 
INTENT, 

when  material,  94,  147,  423,  4 

it  does  not  affect  the  form  of  action,  147  to  149,  423,  4 
to  be  alleged  in  pleading,  423,  425 
how  to  be  stated,  424  to  426 
considered  by  jury  in  damages,  147,  n.  {d), 
intent  or  virtuie  cujus  not  in  general  traversable,  645  to  647 
alUer  if  it  embrace  law  and  met,  ib. 
INTER  PARTES, 

when  a  person  not  party  to  a  deed,  cannot  sue,  3,  4 
but  may  be  sued,  37 
INTEREST, 

recoverable  in  assumpsit,  when,  113,  390,  1         when  claimable,  ib. 
enactment  of,  3  &  4  W.  4,  c.  42,  s.  28  and  29,  respecting,  389,  720,  1 
recoverable  on  common  count,  when,  and  when  not,  390,  391 
'     debt  lies  for,  124        when  debt  or  covenant  must  be  brought,  125,  134,  6 
damages  to  cover  claim  of,  in  debt,  407 
allowance  of,  on  writs  of  error,  721 
IRELAND, 

Irish  judgment,  action  on,  120,  124,  5 

assignee  may  sue  on,  17 
plea  to  action  on,  521 
IRREGULARITY, 

as  to  misnomer  in  writ,  &c.  how  taken  advantage  of,  tec.  880,  !»  2 
remedy  for  injury  under  irregular  process,  209  to  215 
ISSUABLE  PLEAS. 

defined,  and  when  they  only  can  be  pleaded,  550 
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ISSUE,  (see  title  Repleader.) 

trial  of,  in  another  county,  311,  717 

defined,  and  different  sorts  of,  GDI 

must  be  single,  but  may  put  in  issue  several  facts,  when,  692,  644  to  666 

should  be  on  an  affirmative  and  negative,  and  exceptions,  691,  2 

a  material  point,  (see  title  Traver$e^)  644,  692 
of  an  immaterial  issue,  692,  3         of  an  informal  issue,  ib.  734,  741 
modern  regulations  respecting  issues,  692,  3,  718,  745 
costs  of,  how  allowed,  449,  50,  741 
JEOFAILS,  Statute  of,  (see  title  Defecta,)  682  to  635,  702 
JOINDER  iir  ACTIONS,  (see  titles  J^t»;oinder.     JVonjotnder.) 
of  plaintiffs  and  defendants,  (see  title  Parties,) 
of  forms  of  action, 

several  causes  of  actions  which  may  or  ought  to  be  joined,  228 
offomu  of  action, 

general  rules  as  to  joinder,  ib. 
what  actions  ex  contrtutu  may  be  joined,  229,  230 
what  actions  ex  delicto  may  be  joined,  ib* 

actions  ex  contrctctu  with  those  ex  delicto^  when  cannot  be  joined,  231 
what  actions  of  different  forms  may  be  joined,  ib. 
misjoinder  when  no  objection  in  criminal  proceedings,  ib. 
of  rights  of  action  or  liabilities^  (see  title  Declaration,) 
general  rule,  ib. 

by  and  against  a  surviving  partner,  231 
in  case  of  bankruptcy  of  one  of  several  partners,  ib. 
by  and  against  husband  and  wife,  ib. 
by  assignees  of  a  bankrupt,  ib. 

by  and  against  executors  and  administrators,  233  to  236 
consequences  of  misjoinder,  236  ' 

of  several  counts,  and  misjoinders,  (see  title  Declaration^)  ib.  445  to  448 
commencement  of  declaration  afler  plea  in  abatement  for  nonjoinder,  742 
JOINDER  IN  DEMURRER,  (see  title  Demurrer,)  708,  9 
issue,  (see  title  Similiter.) 
Reg.  Gen.  HiU  T.  4  W.  4,  respecting,  734,  741 
JOINDER  IN  ERROR, 

must  be  within  twenty  days,  735 
JOINT  CONTRACT, 

suing  parties  to,  48  to  60,  703 
JOINT  TENANTS,  (see  titles  Parties.     Tenants  in  Common.) 
must  join  in  action  ex  contractu^  13 
when  they  should  join  in  action  for  a  tort^  75 
must  sever  in  real  actions,  when,  ib. 
must  join  in  a  replevin,  14,  597 

in  an  avowry  or  cognizance,  when,  ib. 
when  cannot  sue  each  other  ex  contreictUf  44 

in  case  or  trespass,  90,  1,  178,  9 
in  ejectment,  90,  220,  1 
how  and  when  to  be  sued,  90,  1,  178 
when  to  be  sued  jointly  for  torts  relating  to  their  land,  95,  6 
JUDGES,  (see  title  Justices  of  the  Peace.) 

party  acting  as,  when  not  liable  to  be  sued,  89 
power  of,  to  make  rules  respecting  pleadings,  714 
as  to  admission  of  written  documents,  717 
of  allowing  amendments  on  trial,  719 

to  allow  money  to  be  paid  into  Court  in  certain  actions  of  tort,  ib. 
JUDGMENT,  (see  title  Former  Recovery.) 

in  different  actions,  (see  each  particular  action.) 
on  bond  for  rent  extinguishes  claim  for  rent,  119,  20 
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JUDGMENT— (con/inii«(J.) 

when  assumpsit  lies  on,  ib. 

of  Irish  and  foreign  judgments,  120,  124,  5 

foreign  judgment  does  not  merge  debt,  117,  note  {t) 

when  debt  Ties  on,  126,  7 

not  advisable  to  bring  debt  on,  in  reference  to  costs,  ib. 

8cir$faciaa  must  be  brought  on  after  year  and  day,  ib. 

assignee  of  judgment  by  confession  in  Ireland  may  sue,  17 

declarations  upon,  403,  4  variance  in  stating  it,  404 

when  may  show  it  was  recovered  in  vacation,  259 

pleas  to  actions  on,  621,  2, 702 

retention  of  property  under,  no  conversion,  178  \Pha,) 

where  it  may  be  signed  for  want  of  plea,  (see  titles  Issuable  Plea*     Sham 

prayer  of,  in  plea,  691,  2 

plea  of  judgment  recovered,  (see  title  Former  Recovery.) 

when  former  judgment  is  an  estoppel,  513,  note  (c),  636,  6 

of  suffering  judgment  by  default,  as  to  part,  649 

on  pleadings  in  abatement,  (see  titles  Abatement.     Demurrer^'^  600, 1, 702 

on  pleas  to  jurisdiction,  480  on  pleas  puis  darrein  eonttnuance^  699 

proceeding  to  outlawry  afler,  706         of  non  pros  for  not  declaring,  727 

to  be  entered  of  day  when  signed,  738  of  nunc  pro  iunc^  738 

prescribed  forms  of,  746,  747 
JURISDICTION,  (see  title  Venue.). 

in  inferior  court,  cause  of  action  to  be  laid  Mithin,  306 

claim  of  conusance  of  jurisdiction,  &c.,  466  to  460 

difference  between,  and  plea  to  jurisdiction,  466  [to  480 

pleas  relating  to,  nature  and  form  of,  and  when  to  be  pleaded,  &c.,  476 
want  of  jurisdiction  when  an  objection  on  general  issue,  474,  note 

(0»  476,  6 
distinction  between,  and  plea^  in  abatement,  476 

affidavit  of  truth,  479  replications,  &c.  relating  to,  ib« 

when  trespass  lies  in  case  of  defect,  &c.  of  jurisdiction,  209  to  216 
JURY, 

empowered  to  allow  interest  on  debt,  720,  721 
JURYMAN, 

cannot  be  sued,  S9,  209,  10 
JUS  POSTLIMINII, 

our  law  when  similar,  204 
JUSTICES  OF  THE  PEACE, 

when  liable  to  be  sued,  89,  90,  211,  12,  209 

remedy  against,  when  trespass,  211,  12 

when  case,  212,  164,  163 

may  plead  general  issue,  646,  716 

venue,  in  action  against^  local,  303,  4 
JUSTIFICATION,  (see  title  Trespass.) 

of  bail,  727,  728 
KING, 

what  matters  relating  to,  need  not  be  stated  in  pleading,  246 

whether  a  person  who  has  intruded  on,  can  support  trespass,  203 

may  traverse  afler  a  traverse,  666 

covenant  in  action  on  lease  by,  136 

KNOWLEDGE,  (see  titles  Intent.     Scienter.) 

LANDLORD  and  TENANT,  (see  titles  Assignee  of  land.  Case.  Covenant. 
Rent.     Tiae.) 

aMumpsit  for  rent,  non  repair,  &c.,  116,  16,  120,  1 
of  the  common  count  for  use  and  occupation,  form  of,  and  when  it  liev, 
&c.,  377,  8 
when  not«  121 
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LANDLORD  and  TENANT— (conhnticd.) 

debt  for  use  and  occupation,  1 24  ' 

debt  on  lease,  when  it  lies,  125,  6,  128,  9 

when  not,  ib. 

covenant,  the  usual  remedy  on  leases,  and  when  it  lies,  £lc.,  132  to  136 

covenant  alone  lies  against  lessee  where  an  assignment  by  hioiy  when, 
129 

tenant  holding  over,  debt  lies  for  double  value,  127 

executor  may  sue  for,  79,  60 
tenant  may  be  sued  in  assumpsit  for  rent,  120 

when  debt  must  be  brought  for  apportionment  of  rent  where  an  eviction, 
128,  133 

when  lessee  liable,  notwithstanding  assignment,  56^  6,  133 

assignee  of  lessee,  when  liable,  63  to  BB^  6 

under-lessee,  when  not  liable,  56  [20 

when  the  assignee  of  landlord,  or  grantee  of  reversion  may  sue,  18,  19, 

feme  marrying  before  rent  due,  who  to  be  sued,  66 

when  trover  or  case  lies  for  fixtures,  crops,  &c.  166,  174, 153,  160 

when  to  sue  in  case  for  injury  to  reversion,  ib. 

remedy  where  trees  wrongfully  cut  down  during  lease,  170,  1 

case  for  waste,  160  to  162 

remedy  for  injury  where  premises  in  possession  of  tenant,  160 

where  lessee  a  bankrupt,  who  to  be  sued,  61,  2,  3 

as  to  tenant  disputing  title,  634,  5 

what  sufficient  surrender  of  tenancy,  54 

bond  taken  for  rent  no  extinguishment,  119,  20 

but  judgment  obtained  on,  is,  ib. 

semedy  against  sheriflf  for  not  paying  year's  rent,  163,  4 

remedy  against  landlord  for  wrongful  distress,  (see  title  DUtresa.) 
LAW, 

what  laws.  Court  ex  officio  takes  notice  of,  247 

foreign  laws,  not  noticed,  when,  ib. 

common  law  rights  noticed  ex  officio^  ib.  [416 

when  action  founded  on  law  obligation,  no  consideration  need  be  stated, 

matter  of,  when  traversable,  and  when  not,  645,  647 

mistake  of,  when  immaterial  252 

pleadings  should  state  facts,  not  mere  legal  conclusions  or  presumptions, 
245,  263,  573 

wager  of,  abolished,  717 
LEASE,  (see  titles  Landlord  and  Tenant     Rent.) 

debt  oo  lease,  125,  6,  128,  9 

covenant  on,  132  to  136 

how  to  declare  on,  395 
LEASE  AND  RELEASE, 

purchaser  by,  before  entry,  may  support  trespass,  204 
LEAVE  OF  THE  COURT, 

whether  to  be  stated  in  a  declaration  in  assignment  of  second  breachi  618 

statement  of  it  in  a  second  plea  now  unnecessary,  587,  595,  6,  741 
LEGACY, 

wife  may  sue  alone  for,  in  ecclesiastical  court,  32 

when  recoverable  at  law,  1 14 

when  legatee  may  support  trespass,  &c.  195 
LEGAL  LIABILITY, 

assumpsit  upon  it,  114,  15  * 

debt  upon,  127 

Btaiement  of  the  consideration  in  pleading,  153, 320 
the  promise,  to  be  alleged,  329 
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LEGAL  OPERATION, 

facts  to  be  stated  according  to,  in  a  declaration,  394  to  836,  (see  titles 
AasvmpaiL     Case,     DebL) 
in  a  plea,  334  to  336,  566,  7 
LEGATEE,  (see  title  Legacy.) 
LESSEE,  (see  title  Landlord  and  Tenant.) 

executors  of,  when  may  be  sued,  55 
LESSOR, 

executor  of,  maj  distrain  for  arrears  of  rent,  722 
LETTERS, 

case  for  not  delivering,  169 
LIABILITY  OF  THIRD  PARTY, 

several  pleas  in  action  for,  749 
LIBELS,  (see  title  Slander. ) 

action  for,  lies  against  two,  98 

defendant  cannot  pav  money  into  Court  in  action  for,  719 
LIBERUM  TENEMENTUM,  Plea  ob*, 

or  the  common  bar  explained,  &c.,  641,  663 

what  title  may  be  proved  thereon,  541,  2 

gives  implied  color,  542,  557,  660 

when  advisable  to  plead  it  in  trespass,  643,  4,  567,  8 

might  formerly  be  given  in  evidence  under  the  general  issue,  638, 641 

when  necessary  to  plead  it  in  trespass,  643 

replication  to, 

1,  denying  defendant's  title,  626 

2,  stating  a  demise  from  the  defendant,  627 

3,  stating  a  title  before  the  defendant's,  ib. 

4,  new  assigning  the  tresp&sses,  ib.  663 

when  necessary,  (see  title  JVcw  Aasignment^)  663  to  667 
plea  of,  now  much  avoided,  660  • 
Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  740 
LICENCE, 

must  be  pleaded  in  trespass,  628,  644 

in  case,  628,  744 
replication  denying  it,  628 

stating  a  revocation,  &c.  ib.  669,  671 
new  assignment,  as  to,  ib. 
LIEN, 

must  be  specially  pleaded  in  detinue,  141,  625 
LIGHTS, 

enjoyment  of,  for  twenty  years,  indefeasible,  718 
LIMITATIONS,  STATUTE  OF, 

proviso  in  2  W.  4,  c.  39,  s.  10,  as  to  commencement  of  action,  707 
amendment  of  writ,  when  allowed  to  save,  283 

when  advisable  to  sue  for  fraud  instead  of,  in  assumpsit,  to  avoid  plea 
of,  240, 1  ^  r  r 

actions,  within  what  time  to  be  brought, 
assumpsit,  six  years,  615 
debt  on  simple  contract,  six  years,  617 

effect  of  lapse  of  time  as  to  specialty,  620 
case  (except  for  verbal  slander)  six  years,  536 

criminal  conversation,  six  years,  ib. 

verbal  slander,  if  acSonable  in  itself,  two  years,  ib. 
trover,  sixjrears,  ib. 

trespass  to  personal  and  real  property,  six  years,  646 

to  persons,  four  years,  ib.  [219,  20 

ejectment  within  twenty  years  after  adverse  possession,  219,  n.  \q\ 
declaration,  how  to  frame,  in  reference  to,  338,  892 
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LIMITATIONS,  STATUTE  0¥,— [continued.) 
plea  of,  must  ^e  pleaded  in  assumpsit,  515,  743 
what  words  bad  in,  657 

should  be  pleaded  in  debt  on  simple  contract,  517,  743 
in  debt  on  specialty,  plea  of  solvit  ad  or  po$t  dtem,  520,  743 
in  an  action  on  the  case,  &c.,  536,  743 
in  trover,  ib.         in  trespass,  545 
when  plea  to  be  qualified  to  part  of  declaration,  579 
'  bow  to  be  pleaded,  (see  forms,  vol.  iii.  title  Statute  of  lAmitationi,) 
replications  to,  what  proper,  611,  614 

what  not  a  departure  in  replication  to  plea  of,  685        / 
in  case  of  a  bill  or  note,  ib. 
trespass,  630 

if  bad  in  part,  is  bad  for  the  whole,  681 
of  the  statute  to  a  plea  of  set-off,  613,  14 
when  to  apply  to  Chancery  to  prevent  plea  of  statute,  609 
staL  2  &  3  W.  4,  respecting,  712  to  714 
of  action  of  debt  on  specialties,  715 
enactment  of  2  W.  4,  c.  39,  respecting,  707 
LOCAL  ACTIONS, 

'trial  of,  in  another  county,  719 
LOCAL  DESCRIPTION,  741 
LOCUS  IN  QUO, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting  abuttals,  311,  744 
LONDON, 

customs  of,  not  ex  officio  noticed,  when,  248  [135 

by  custom  of,  covenant  lies,  though  instrument  not  executed  as  a  deed, 
LONDON  GAS  COMPANY, 

assumpsit  by,  for  gcui,  121 
LORDS'  ACT, 

who  to  sue  for  debt  due  to  person  discharged  under,  31 
actions  in  case  of,  ib.  65 

discharge  under,  a  bar  to  debt  on  the  judgment,  65 
LORD  CHANCELLOR, 

when  may  plead  tlie  general  issue,  545,  715 
LUNACY, 

action  should  be  in  lunatic's  name,  20 
when  lunatic  liable,  47,  87 
appearance  for,  461,  note  {p) 
to  be  pleaded  by  attorney,  584 

might  formerly  have  been  given  in  evidence,  or  pleaded  in  assumpsit! 
when  it  formed  a  defence,  511,  515,  743 
in  debt  on  specialty,  519 
MAGISTRATE,  (see  title  Juaticea  of  the  Peace.) 
MAKER  OP  NOTE, 

declaration  by  and  against,  724  to  726 
MALFEASANCE, 
defined,  151 

action  for,  421,  &c.  (see  titles  Misfeazamce.    J^onfeazance.) 
MALICE, 

of  the  statement  of,  in  pleading,  423  to  426 
when  affects  form  of  action,  ib.  147 
in  action  for  libel,  425,  6,  436  ^ 

MALICIOUS  PROSECUTION, 

of  a  civil  or  criminal  charge,  when  case  is  the  remedy,  1529  214, 15— ' 
12  Price,  734 

when  trespass  liea,  213  to  215 
two  may  be  sued  for,  when,  98 
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MALICIOUS  PROSECUTION— (con/tniwi.) 

declaration  fort  423, 425 

must  show  that  prosecutions  at  an  end,  152,  720 

plea  of  general  issue,  527,  744 

defendant  cannot  pay  money  into  Court  in  action  for,  719 
MARGIN, 

venue  in,  (see  title  FeniM,)  206,  305,  741 
MARINE  LAW, 

when  it  need  not  be  stated  in  pleading,  247 
MARKET, 

remedy  for  disturbance  of,  163,  414  to  416 
MARRIAGE,  (see  title  Baron  and  Feme.) 

effect  of,  in  general,  on  wife's  right,  31 

defacio^  sufficient,  when,  66,  note  (/),  83,  note  {g) 

assumpsit  for  not  marrying,  115 

executor  cannot  sue  for  breach  of  promise  of,  22,  78 

declaration  for  breach  of  promise  of,  how  to  frame,  445, 6 
MARSHAL, 

detaining  prisoner  in  custody  of,  706 
MASTER    AND    SERYANT,  (see    titles  ^genL     Apprentice.     Factor. 
Parties.     Servant.)  ^ 

when  the  master  may  sue  for  the  battery,  &c«  of  servant,  69,  70,  153 

when  father  cannot  sue,  69,  70 

senrant  cannot  sue  for  battery  of  master,  ib« 

when  he  may  sue  on  contract,  S,  9 

when  for  tort  to  goods,  &c«  of  master,  71,  2 

when  servant  may  be  sued  on  contract,  88 

when  may  be  sued  for  torf,  96,  208 

when  the  master  is  liable  for  a  tort^  91  to  94,  149,  206 
in  case,  ib«  in  trespass,^b.  206,  208 

remedy  by  master  for  debauching  or  beating  servant,  69,  70, 153 

by  action  on  the  case,  153  • 

of  trespass,  ib.  192,  3  [away,  118 

master  may  sue  as  for  work  of  apprentice  where  he  has  been  enticed 

declaration  against  master  for  negligence  ^f  servant,  426,  7 

form  of  action  for  such  negligence,  91  to  94,  149,  208 
MASTER  or  SHIP,  (see  tide  Captain.) 
MATERIALS, 

furnished  in  work,  not  recoverable  under  count  for  goods  sold,  381,  2 

count  for  work  and  materials,  ib. 
MEMBER  OF  PARLIAMENT, 

mode  of  proceeding  against,  to  enforce  stat.  6  6.  4,  c.  16,  s.  10,  706 

writ  of  summons  against,  483,  706,  712 

cannot  plead  misnomer,  484 
MEMORANDUM, 

in  writing,  to  take  case  out  of  statute  of  limitations,  702 

indorsement  of,  on  writ  of  capias,  711 

on  other  writs,  709  to  712 
MERGER, 

of  simple  contract  in  specialty,  &c.  119 

of  civil  remedy  in  felony,  171,  176 
MESNE  PROCESS, 

amendment  of,  when  refu8ed,^0 

Stat.  2  W.  4,  c.  39,  respecting,  704  to  712 
MESNE  PROFITS, 

action  for, 

in  general,  222,  3  when  brought,  ib. 

by  whom  brought,  223,  4        against  whom,  224 

Vol.  I.  97 
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MESNE  PROFITS— (coi*<tniie<i.) 

the  pleadings,  226  the  damages  recoverable,  ib. 

MESSENGER, 

under  commission  of  bankruptcy,  remedy  agwnst,  for  fllegal  taking  of 

floods,  176,  197 
MILITIA  ACT, 

venue  in  actions  against  officers  under,  304 
officers  may  plead  general  issue,  646,  6,  715 

MILL,  ,  .      , 

remedy  for  not  grinding  at,  163  declaration  for,  414  to  416 

MISCHIEVOUS  ANIMALS,  (see  title  Jinimah.) 
MISFEASANCE, 

defined,  161  remedy  and  declaration  for,  153  to  166,  421,  &c« 

several  counts  for,  when  not  allowed,  739 
MISJOINDER,  (see  titles  Joinder.    J>ronjoinder.    Partita.) 

oif  artits,  [22,26,487 

effect  of  joining  too  many  plaintiffs  in  action  tx  coniraeiu,  14, 16, 

defendants  ex  coniracttt,  60 
plaintiffs  in  action  ex  delicto,  76 
defendants  in  action  ex  deUcto,  99 
effect  of,  in  actions  by  husband  and  wife,  (see  title  Baron  and  Feme.) 
defendant  may  plead  misjoinder  in  abatement,  but  now  moie  usobI 
to  demur,  487 
of  actions^  (see  title  Joinder.) 

what /omM  of  actions  may  be  joined,  228  to  231 
what  causes  of  action  may  be  joined,  231  to  236 
consequences  of  misjoinder,  236,  7        when  aided,  ib. 
defendant  must  demur  to  whole  declaration  in  case  of,  236,  708,  4 
if  there  be  a  demurrer  for  it,  there  cannot  be  a  noUe  praseqm  en- 
tered, 236,  7,  448 
effect  of,  how  judgment  to  be  taken,  ib. 
•misjoinder  of  counts  in  general,  448 
MISNOMER,  [6TO 

trespass  for  arrest  by  wrong  name,  279,  280 — Finch  v.  Cohen,  3  Dowl. 
how  to  take  advantage  of,  279  to  282,  486,  6, 717      <^ 
in  declaration, 

of  plaintiff's  name, 

formerly  pleaded  in  abatement,  282,  486,  6,  717 
of  defendant's  name, 

formerly  pleaded  in  abatement,  ib.  717 
of  third  person's  name,  when  fatal,  287,  282,  (see  title  Variances.) 
person  sued  as  attorney,  may  plead  he  is  not,  488 
of  one  defendant  not  pleadable  by  another,  486 
plea  of,  in  general,  489 

abolished,  and  substituted  remedy,  279,  498,  717 
MISREPRESENTATION,  (see  title  Fraud.) 

must  be  pleaded  specially,  743 
MODERATE  CORRECTION, 

plea  of,  639,  40  [JVc»  Assignment.) 

replication,  &c.  to,  showing  excessive  battery,  624, 6, 667, 671,  (see  title 
MODO  ET  FORMA, 

what  is  put  in  issue  by  these  words  in  a  plea,  511 

in  a  replication,  644 
MOLITER  MANUS  IMPOSUIT,  (see  titie  Trespass.) 
plea  of,  to  preserve  the  peace,  639 
when  formerly  not  advisable  to  plead  specially,  648,  744 
of  suffering  judgment  by  default,  649 
replication  to,  624,  6,  667,  671 
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MONETt  <see  title  Foreign  Money.) 

pajroent  of,  into  Court  in  certain  actions  of  tort*  710 

in  other  actions,  742        form  of  plea  of»  ib. 
MONEY  COUNTS, 

when  proper,  383  to  392 

forms  of,  in  assumpsit,  374,  6,  726 
in  debt,  393, 4 

plea  of  non  assumpsit  to,  743 
MONEY  HAD  and  RECEIVED,  726 

assumpsit  or  debt,  113, 124 

when  it  lies  in  general,  384,  &c« 

defendant  must  have  received  money^  ib. 

for  money  tortiously  received,  113,  386 

of  plaintiff's  right  or  interest  in  the  sum,  386, 7 

defendant  must  have  received  the  money  at  the  time  for  plaintiflP— of  as- 
signment of  debt — stakeholder,  &c*  387,  8 

deposit  on  sale,  388 

does  not  lie  if  contract  not  rescinded,  388,  9 

several  monies  received  at  different  times,  one  count  sufficient,  389,  90 

Beg*  Gen.  respecting  plea  of  non  assumpsit  to  action  for,  743 
MONEY  LENT, 

assumpsit  lies  for,  113        debt  lies  for,  124 

common  count  for,  when  it  lies,  &c«  383,  726 

plea  of  non  assumpsit  for,  743 
MONEY  PAID, 

assumpsit  lies  for,  113        debt  lies  for,  124 

when  common  count  proper,  &c*  384,  726 
MONTH,  249,  and  notes. 
MORTGAGE  DEED  and  MORTGAGE, 

debt  lies  on,  126        covenant  lies  on,  but  debt  usual  remedy,  132 

of  ejectment  by  mortgagee,  219 

mortgagee  of  ship  when  not  liable  for  repairs,  &c.  37,  8 

mortgage  bond — ^assigning  breaches,  615,  &C 
MOTIVE,  (see  title  Intent) 

MULTIPLICtTY  of  ACTIONS,  no  defence,  109,110 
MUTUiL  CONDITIONS, 

nature  and  effect  of,  362,  &c« 
MUTUAL  CREDIT,  (see  title  Set-^ff,)  690  to  608 

roust  be  pleaded  specially,  743 
MUTUAL  PROMISES, 

Ikatement  of,  in  declaration,  380 
NAMES,  (see  title  Misnomer t) 

who  to  be  named  as  plaintiff  or  defendant,  286,  7 

of  the  certainty  required  in  stating  them,  286,  7 

not  necessary  to  repeat  them ;  may  akj  *^  the  said  plainti£b,"  or  ^*  defend- 
ants," &c.  282,  286,  note  (f) 

of  third  persons,  how  to  be  stated,  &c.  282,  287,  (see  title  Variances.) 

consequences  of  mistake  in  placing  them,  287 

in  a  plea,  683 

statement  of,  of  defendants  in  a  writ,  729 
NEGATIVE  PREGNANT, 

instances  of,  (see  title  Traeerfe,)  668,  647,  n.  («) 

what  amounts  to,  in  a  traverse,  ib« 
NEGLIGENCE, 

trespass  does  not  lie  for,  when,  191 

when  party  may  sue  in  trespass  where  there  has  been,  144,6—11  Price's 

Rep.  608 
assumpsit  for,  116        case  for,  163,  &c« 
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NE6LI6£NC£--(conf  ffitced. ) 

when  a  count  for,  should  be  inaerted  with  trover,  178, 184 

how  far  master  liable  for,  of  servant,  91  to  94,  149,  208 

bow  far  agent  liable  for,  46,  208 
NE  RELESS£Z  PAS,  (see  3  Nev.  &  Man.  50.) 
NE  UNQUES  EXECUTOR  or  ADMINISTRATOR, 

plea  of,  626 

replication  to  it,  620,  1,  692 
NEVER  INDEBTED, 

plea  of,  how  far  admissible,  661,  743 
NEW  ASSIGNMENT, 

distinction  between  it  and  a  replication,  659 

and  a  departure,  ib. 

necesaitj  for,  and  nature  and  use  of  it,  &c«  ib.  660 

in  trespass  to  persons,  660,  1 

to  personal  property,  661,  2 
tQ  real  property,  460 

after  plea  of  libermn  tenementoin,  663  to  665,  670 

as  to  Tepl3ring,  and  aUo  new  assigning,  665,  6 

when  improper  to  new  assign,  667  to  671 

if  a  single  or  continuing  trespass,  667  to  669 

to  plea  of  licence,  669 

if  locus  in  qw>  properly  described  in  declaration,  670 

in  case  of  excess,  671         if  several  counts,  ib. 
'      replications  in  nature  of  new  assignments,  ib. 

of  new  assignment  in  case,  replevin,  and  assumpsit,  672 

forms  of,  two  modes  of  introducing  the  matter  new  assigned,  673 

1,  where  the  plaintiff  denies  the  plea  and  also  new  assigns,  ib* 

2,  where  the  plaintiff  merely  new  assigns,  ib. 
body  of,  and  requisites  as  to  certainty,  &c.  ib. 

n^ust  show  the  other  trespasses  or  matter  complained  of,  ib* 
when  the  new  assignment  relates  to  place,  ib. 

to  time,  &c.  674 
must  be  of  material  matter,  ib«. 
must  be  of  similar  trespasses  as  in  declaration,  ib.  ^ 

as  those  pleaded  to,  ib. 
conclusion  of,  ib. 

prayer  of  judgment  unnecessary,  675 
pleas  upon  new  assignment,  ib. 

defendant  may  plead  precisely  as  to  a  declaration,  ib. 

may  plead  double,  ib.  * 

not  necessary  to  plead  de  novo  what  was  covered  by  the  plea,  ib. 
cannot  plead  that  the  trespasses  are  the  same,  &c.  ib. 
defects,  how  to  be  taken  advantage  of,  676 
when  advisable  to  suffer  judgment  by  default  to,  with  reference  to  costs 

and  how  to  be  effected,  676,  7 
replications  to  pleas  to,  677 
NIL  DEBET,  (see  title  Debt,  Pleas  in.) 

when  a  proper  plea  in  debt  before  the  new  rules,  516,  17 
an  improper  plea  in  assumpsit,  and  plaintiff  might  sign  judgment,  562 
when  best  to  demur,  ib. 

plea  of,  now  abolished  by  reg.  gen.  HU.  T.  4  W.  4,  114,  551,  743 
NIL  HABUIT,  (see  tide  Estoppel.) 
when  no  plea,  396,  7,  618,  636 
in  replevin  bad,  622, 3 
replication  or  demurrer  to  it,  636, 6 
NISI  PRIUS, 

amendment  of  variances  at,  719 
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NOLLE  PROSEQUI,  [100,  5^8,  9 

when  it  may  or  not  be  entered  against  one  of  several  defendant^,  60,  1, 

costs  allowed  to  acquitted  defendant,  when,  100,  721 

on  misjoinder,  when  it  may  be  entered  236,  7 

when  it  may  be  entered  to  part  or  whole  cause  of  action,  598,  9 

not  in  case  of  misjoinder,  after  demurrer,  236,  7,  610 
NON  ASSUMPSIT,  (see  title  Jit$impnU  Pleas  in.) 

an  improper  plea  in  debt,  and  plaintiff  may  sign  judgment,  516, 17 

plea  of,  510,  742 

use  of,  much  narrowed  by  reg.  gen.  HiL  T.  4  W.  4,  122,  551,  742 

decisions  on  this  rule,  551 
NON  CEPIT,  (see  title  RepUvin,  Pleas  in.) 

what  puts  in  issue,  537,  8 

avowry  or  cognizance  for  a  return,  ib.        when  not  proper,  ib. 
NON  DAMNIFICATUS,  [616 

when  a  good  plea,  520        form,  &c.  567,  569        replication  to  it,  &c. 
NON  DETINET, 

when  a  proper  plea  in  debt,  516,  17,  551 

in  detinue,  140,  525 

operation  of  reg.  gen.  H.  T.  4  W.  4,  respecting  use  of,  140,  551,  743 
NON  DIMISIT, 

bad  plea  when,  518,  19        when  may  be  pleaded  in  debt,  ib. 
NON  EST  FACTUM,  (see  titles  Covenant.     Debt^  Pleas  in.) 

when  proper,  and  what  may  be  given  in  evidence  under  it,  518,  521,  743 

denial  of  operation,  519,  551,  743 

as  to  variances,  and  setting  out  deed  in  oyer,  467 
NONFEASANCE, 

defined,  151         trespass  does  not  lie  for,  191 

case,  peculiar  remedy  for,  ib.  155«  159 

when  assumpsit  does  not  lie  for,  155,  6 

several  counts  for,  not  allowed,  739 
NON  FEOFF AVIT,  &c.  518,  3  Nev.  &  Man.  50 
NON  INFREGIT  CONVENTIONEM, 

a  bad  plea,  523 
NONJOINDER  of  a  party,  (see  title  Parties.) 

of  plaintiff  in  action  ex  contractu^  how  taken  advantage  of,  22,  3 

of  defendant  partner,  how  taken  advantage  of,  52,  3 

residence  of  omitted  defendant  must  be  stated,  ib. 

of  plaintiff  in  action  ex  delicto^  how  taken  advantage  of,  76,  7 

of  defendant  in  action  ex  delicto ^  how  taken  advantage  of,  40,  99,  100 

of  husband  or  wife, 

1st,  as  plaintiffs  ex  contract 't^  36,  7 
2dly,      defendants  ex  contractu^  68 
3d]y,       plaintiffs  ex  delicto^  86 
4thly,      defendants  ex  delicto^  106 

of  assignees,  25 

of  executors, 

1st,  plaintiffs  ex  contractu^  22 
2d,  defendants  ex  contractu^  59 

when  to  be  pleaded  in  abatement,  14,  487,  575 

when  ground  of  nonsuit,  ib.         when  plaintiff  can  amend,  498 

how  to  be  pleaded  in  abiitement,  &c.  576,  7,  (nee  title  Matement.) 

enactment  of  3  &  4  VV.  4,  c.  42,  respecting,  487,  501,  716,  17 

not  allowed  unless  residence  of  omitted  de^ndant  given,  501 

plaintiff  may  reply  discharge  by  bankruptcy  and  certificate,  ib. 

or  relief  under  insdvent  act,  ib. 

allowance  of  costs  on  pleas  of,  ib.        requisites  of  pleas  of,  ib. 

commencement  of  declaration  after  plea  of,  ib«  742 
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NON  OMITTAS  CLAUSE,  730 
NON  PROS, 

judgment  of^  for  not  declaring,  727 
NONSUIT, 

when  mistake  in  form  of  action  a  ground  of,  227 

in  case  of  nonjoinder,  14,  676 
NOT  GUILTY,  (see  titles  Cate.    Debt.     Tre9pa8$.     TVover,  Pkiu  m.) 

plea  of,  what  to  put  in  issue,  651,  744 
NOTICE, 

when  the  plaintiff  or  defendant  must  aver  it,  360,  1 

how  to  be  alleged,  36-1         consequences  of  omission,  ib.  719,  722 
NOVEL  ASSIGNMENT,  (see  title  JV*eto  JiMtgitmenl.) 
NUISANCE, 

who  may  sue  for  it,  76        who  to  be  sued,  95 

remedy  for,  when  case  or  trespass,  151,  169,  60 

ease,  proper  remedy  far  continuing,  160 

every  continuance  a  fresh  nuisance,  77 

when  request  to  remove,  necessary  before  action,  101,  423 

declaration  for,  418,  423 

action  for  injury  in  consequence  of  public  nuisance,  424 

effect  of  plea  of  not  guilty  in  actions  for,  744' 
NUL  TIEL  RECORD,  (see  title  Debt,  PUa$  in.) 

when  a  proper  plea,  621 
conclusion  of,  690 

replication  to  a  plea  stating  a  record,  632 

form  of  it,  ib.  to  a  plea  denying  a  record,  ib* 

NUMBER  OP  DEFENDANTS, 

reg.  gen.  M.  T.  3  W.  4,  respecting,  in  writ,  283,  4,  729 
NUNC  PRO  TUNC, 

entering  judgment,  738 
OFFICER,  PUBLIC,  (see  titles  Jtuiice  of  Peace.     Sheriff.     Venue,  ^.) 

when  liable  to  action  of  trespass,  &c.  148,  210,  214 

when  superior  military  or  naval  officer,  &c«  cannot  be  sued,  89 

of  their  pleading  fhe  general  issue,  546,  715 
OFFICES, 

remedy  for  disturbance  of,  163 

declaration  for  disturbance  of,  415,  16 

assumpsit  for  money  had  and  received  lies  against  usurper  of  office, 
who  has  received  fees,  when,  113 
OMITTED  DEFENDANT, 

plea  of  nonjoinder  of,  487,  501,  716,  717 

commencement  of  second  action  after  plea  of  nonjoinder,  501,  742 
ONE   AND  THE  SAME  Close,  and  answers  thereto,  587,  8  (see  title 

Q^e  8unt  eadem,) 
ONERARI  NON, 

when  proper  in  a  plea,  575,  6 
ORDERS  OF  COUNCIL, 

Courts  ex  officio  do  not  take  notice  of,  245 
ORDER  OF  COURT, 

when  assumpsit  lies  on,  114,  120        when  debt  lies  on,  126 
ORDER  OF  PLEADING, 

what  to  be  observed,  and  consequences  of  non-observaacei  474 
ORIGINAL,  (see  title  Prmdpe,) 
OUSTER, 

what  amounts  to,  in  general,  220 

case  of  tenants  in  common,  207,  220 
OUT-GOING  TENANT, 

when  he  must  declare  specially,  382 
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OUTLAWRY, 

title  of  declaration  where  one  defendant  has  been  outlawed,  292 

form  of  declaration  in  case  of,  316 

of  plaintiff,  when  to  be  pleaded,  483,  514 
in  abatement  or  bar,  ib. 

two  outlawries  cannot  be  pleaded,  260,  491 

proceedings  to,  under  2  W.  4,  c  89,  706 
OYER,  pleading  and  objecting,  710,-4  Cr.  &  M.  226  ;  3  Dowl.  291 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  741 
OYERSEER, 

for  time  being,  may  sue  on  bastardy  bond,  17 

when  jointly  liable,  48,  note  (i) 
OWNER  OF  SHIP, 

when  he  may  be  sued,  37 

when  case  lies  against,  though  there  has  been  a  charter-party,  117,  16d 

when  may  ^ue  in  trespass,  194,  5 
OYER, 

defined  and  explained,  463,  4 

form  of  craving  it  in  a  plea,  ib.  460,  1         when  to  be  stated,  463 

when  it  may  be  craved,  464,  6 

of  a  deed  necessarily  stated,  with  a  profert,  ib. 
not  of  a  deed  unnecessarily  stated,  ib. 
of  lost  deed,  ib. 
not  of  the  writ,  464, 484 

not  of  a  deed  not  pleaded  with  a  profert,  or  of  a  mere  record  or 
written  instrument,  &c.  464,  5 

when  defect  in  craving  of,  will  be  aided,  ib. 

when  it  should  be  craved,  though  not  necessary,  465,  6 

when  proper,  ib.        refusing  oyer,  466        denial  of  oyer  when  error,  ib. 

how  given,  ib.        manner  of  taking  advantage  of,  467 

when  not  judicious  to  set  out  the  deed  on,  467  to  469 

bow  to  plead  after  it,  ib. 

if  defendant  omit  to  set  it  out,  plaintiff  may  for  him,  467,  469 

when  plaintiff  may  pray  an  inrolment,  470 

how  to  entitle  plea  in  case  of,  ib. 

the  whole  of  the  deed  to  be  set  forth  and  consequence  of  not  doing  so, 
469,  to        how  much  of  another  deed,  ib. 

when  sufficient  to  crave  oyer  of,  and  state  only  condition  of  bond,  ib. 

consequences  of  the  deed  being  stated,  470 

form  of  plea  afler  oyer,  471 
PAPER  BOOKS, 

delivering  of,  to  judges,  734 
PARCENERS,  (see  title  Tenants  in  Common.) 

when  they  ought  to  join  as  plaintiffs,  14        how  to  be  sued,  48 

avowries  by,  597 

death  of  one  in  real  action  abates  it,  not  so  in  personal  action,  14,  and 
note  (r),  75 
PARDON, 

Courts  ex  officio  do  not  take  notice  of,  245 
PARENT, 

when  he  may  sue  for  a  tort  to  the  person  of  his  child,  70 

when  advisable  to  proceed  in  name  of  the  child,  ib. 
PARENTHESIS, 

statement  of  inducement  in,  317 
PARISH,  (see  titles  Churchwardens.     Hundred,    Inhabitants,     Overseers,) 

need  not  be  stated  in  laying  venue,  305,  6 
PARLIAMENT,  (see  UUe  Statutes.) 

what  matters  relating  to,  need  not  be  stated  in  pleading,  246 
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PAROL  DEMURRER,  481 

abolished,  481,  526 
PARSON, 

may  bring  trespass  for  preaching  in  church  without  leave,  201 

raay  support  trespass,  when,  204 
PARTICULARS  of  DEMAND, 

Reg.  Gen.  Trin.  T.  1  W,  4,  respecting,  727 
PARTICULAR  ESTATE,  (see  the  heads  of  "Tide.") 
PART  PAYMENT, 

admission  of,  on  face  of  declaration,  316,  371,  392 
PARTIES  TO  ACTIONS, 

importance  of  being  correct  as  to,  1 

general  rule  who  should  sue,  1,  2 

IN    ACTIONS    EX    CONTRACTU,  2  tO  68 

I.  Plaintiffsf  who  may  or  should  be,  2  to  37 

1.  between  oriffiual  parties,  and  wilh  reference  to  the  ini«r«t/-of  the 

plaiotiflT,  2  to  9 
legal  or  beneficial  interest,  former  prevails,  2,  &c. 
in  case  of  a  bond,  3         upon  a  deed  inier  partes^  ib. 
deed  poll,  4  upon  a  simple  contract,  4,  66 

in  case  of  bills  of  exchange,  6 
as  between  consignor  and  consignee  of  goods,  6,  7 
agents  and  principals,  7,  8,  9 
qualified  right  to  use  the  name  of  a  trustee,  9 

2.  with  reference  to  the  number  of  pUuntiffs^  9  to  16 
must  join  \£  joint  interest,  and  instances,  9,  10 

aliter  if  interests  several^  &c.  1 1 
agreement  that  one  should  sue,  11,  12 
as  to  a  covenantee  not  executing,  ib. 
partners,  &c.  12,  13  tenants  in  common,  &c«  13, 14 

trustees,  companies,  and  their  clerks,  &c*  16,  16 
misjoinder  of  several  plaintiffs  how  to  be  objected  to,  22,  26,  487 

3.  when  the  interest  in  the  contract  has  been  oMngned^  16  to  20 

in  the  case  of  personal  contracts  assignor  must  sue,  16,  (mo  title 

Ckose  in  Action. ) 
unless  upon  express  promise  to  assignee  on  new  consideration,  17 
or  in  case  of  certain  bonds  by  statutes,  17,  18 
or  in  case  of  negotiable  securities,  &c.  18 
effect  of  transfer  of  debt  where  two  debtors,  &c.  18,  64 
in  case  of  covenant  running  with  land,  18,  19,  20,  23,  (see  title 

Covenants. ) 
assignees  of  bankrupt  or  insolvent  debtor,  17,  18 
trustee  under  composition  deed,  17  lunatic,  20 

4.  when  one  of  several  partners,  obligees,  &c.  is  dectd^  21 
action  must  be  in  name  of  survivor,  ib. 

when  in  name  of  executor  of  deceased  party,  10,  11,  22 
6.  in  case  of  death  of  the  covenantee^  &c.  21 

in  case  of  a  personal  contract,  exectUor  of  party  having  the  legal 

title  must  sue,  ib. 
must  be  brought  by  executor  or  administrator  of  surviving  partner, 

&c.  ib.  21,  2 
all  executors  must  join,  ib. 

non-joinder,  how  to  be  objected  to,  22,  3  [Extador') 

what  demands  he  may  sue  for  as  executor,  21,  2,  3,  (and  see  title 
in  case  of  a  covenant  running  with  land,  18,  23 
when  by  executor,  heir,  or  devisee,  ib. 
in  case  of  feme  covert  executrix,  24 
in  case  of  death  of  executor,  who  to  sue,  ib. 
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PARTIES  TO  ACTIONS,  in  actions  ex  conti^actu— (conhntied.) 
I.  Plaintiffs^  who  may  or  should  be — (continued.) 

infant  executor,  of  suits  by,  25  [^Bankruptcy,) 

6.  in  case  of  bankruptcy^  25  to  29,  (see  titles  Assignee,     Bankrupf^ 

7.  in  case  of  an  insolvent  debtor,  (see  that  title,)  29  to  31 

Q,  in  case  of  marn'agr,  31  to  37,  (see  title  Baron  antji  Feme.) 
wife  cannot  sue  alone,  31,  2  when  she  may,  ib. 

when  may  join,  ib.  when  must  join,  ib. 

who  to  sue  for  personal  chattels  of  wife,  ib. 
who  to  sue  for  choses  in  action  of  wife,  ib. 
must  join  on  contracts  made  before  marriage,  33 
or  when  wife  is  executrix,  &c.  ib.  34 

unless  on  express  contract  to  husband  on  new  consideration,  ibf 
wife  when  she  may  join  on  contracts  during  marriage,  34 
for  rent,  &c.  of  her  land,  she  may  join,  ib. 
if  husband  survive,  when  he  may  sue,  35 
if  wife  survive,  when  she  may  sue,  36 
consequences  of  suing  improperly,  36,  7 
|I.  Defendants,  who  to  be, 

1.  between  the  original  parties,  and  with  reference  to  liability^  37  to  Q6| 
in  general,  37,  8  owner  of  a  ship,  &c.  ib. 

where  contract  can  only  be  implied,  38 
express  promise  to  pay  legacy,  &c.  ib. 
attorney  or  agent  when  liable,  38  to  42 

trustee  when  liable,  38  in  case  oif  public  agents,  &c.  42  to  44 

against  partners,  tenants  in  comnion,  &c.  and  as  to  tl^eir  suiqg  eacl) 

other,  44  to  47 
lunatic,  47  [47  to  63 

p.  with  reference  to  number  of  defendants,  and  who  must  be  joined| 
of  joint  or  several  contracts,  47,  50 
as  to  partners ;  dormant  partners ;  one  a  bAnkrupt|  Of  deceasedi 

&c.  48,  9 
of  suing  all  parties  separately,  where  it  may  be  done,  i^nd  bow  l^i^ 

wh^n  advisable,  49 
consequences  of  misjoinder,  how  cur^d,  &g.  60,  62 
nonjoinder,  52,  3,  716,  717 

3.  in  case  of  assignment  of  interest,  change  of  crpditi  and  cov0Mn$^ 

running  vnth  the  land,  53  to  57 

4.  where  one  of  several  obligors  is  dead,  57 

6.  in  case  of  executors,  administrators,  heirs,  and  devisees,  58  to  QQ 

6.  in  case  of  bankruptcy,  60  to  63,  (see  title  Bankruptcy.) 

7.  in  case  of  iasolvency,  63  to  65,  (see  title  Insolvent) 

8.  incase  of  marriage,  66  to  68,  (see  title  Baron  and  Feme.) 

|N    ACTIONS    EX    DELICTO. 

{•  Plaintiffs,  who  to  be. 
in  general,  68,  9 

1.  with  reference  to  plaintiff's  interest,  69  to  73 
must  be  legal  owner,  ib. 
for  injuries  to  the  person,  69,  70 

personal  property,  70,  1 
real  property,  71,  73 
{S.  with  reference  to  the  number  of  plaintiffii,  78  to  7Q 
when  th^y  must  or  may  join  o|r  sever,  il^. 
for  injury  to  person,  74 

to  personal  property,  ib, 
to  real  property,  ib.  76 
consequenctts  of  too  many  or  too  few,  76,  7 
3.  where  the  interest  in  the  property  has  been  assigned,  ib. 

Vol.  I.  98 
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PARTIES  TO  ACTIONS,  in  actions  ex  delicto— (conlwitted.) 
I.  Plaintiffs,  who  to  be— (conhfiticd.) 

4.  when  one  of  several  parties  is  dead^  77,  8 
6.  where  a  sole  party  injured  is  dead^  78  to  80 
in  general, 

in  case  of  injury  to  person,  78 

to  personal  property,  79,  174 

to  real  property,  80 

by  executors  of  deceased,  when,  23,  80 

6.  in  case  of  bankruptcy,  80,  82 
7  in  case  of  insolvency,  82,  3 
8.  in  case  of  marriage,  83  to  86 
II.  Defendants^  who  to  be, 

1.  who  liable  to  be  sued  for  toi'ts,  87 

executors,  &c.  of  deceased,  when,  23,  80 

infants,  &c.  ib. 

corporations  when,  ib. 

inhabitants  of  a  county,  ib. 

companies,  commissioners,  public  trustees,  88,  9 

judicial  and  other  public  officers,  89,  90 

joint-tenants,  and  tenants  in  common,  90,  1 

who  are  liable  as  principals,  91  to  94 

against  a  partner,  or  a  third  person  colluding  with  him,  10, 73»  90 

agents,  attorneys,  &c.  96  to  98 

for  acts  of  animals,  94,  6 

for  injuries  to  real  property,  96,  6 

2.  with  reference  to  the  number  of  the  parties,  98  to  101 

consequences  of  mistake,  ib. 

3.  where  the  interest  in  the  land,  &c.  has  been  assigned,  101,  2 

4.  in  case  of  the  death  of  the  wrong-doer,  80, 102  to  104 

5.  in  case  of  the  bankruptcy  of  the  wrong-doer,  104 

6.  in  case  of  his  insolvency ,  105 

7.  in  case  of  marriage,  195,  6 

statement  of,  in  declaration,  &c.  279  to  284,  286,  7,  311 

decisions  on  this  point  since  2  W.  4,  c.  39,  286, 7 
PARTNERS,  (see  titles  J^Tonjoinder.     Parties.) 

must  all  sue  in  assumpsit,  12,  13 

when  they  need  not  sue  jointly,  ib. 

when  they  may  sue  each  other,  44  to  47 

how  to  sue  in  case  of  bankruptcy,  26,  27 

survivor  to  sue,  21 

when  survivor  may  include  a  demand  in  his  own  right,  21,  232 

when  survivor  need  not  state  death  of  partner,  21,  67 

must  all  be  sued  on  a  contract,  when,  47,  &c. 

when  one  only  should  be  sued,  48 

when  survivor  to  be  sued,  57 

not  necessary  to  sue  survivor  as  such,  ib. 

when  they  should  join  in  action  for  a  toi%  73,  4 

against  a  partner,  or  a  third  person  colluding  with  him,  10,  73,  90 

of  joinder  in  actions  by,  &c.  231,  (see  title  Joinder.) 

covenant  between,  when  of  no  avail  against  a  creditor,  64,  5 

when  one  discharged  by  act  of  other,  ib.  ^     [282 

what  demands  may  be  included  or  set  off  in  action  against  a  survivor,  57, 
PART  OWNER, 

cannot  sue  alone,  when,  10 
PART  PAYMENT, 

statute  9  6.  4,  c.  14,  s.  1  and  3,  respecting,  703 

limitation  of  aation,  on  debt  on  specialties  after,  716 
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PART  PERFORMANCE,  (see  title  Performance.) 

admission  of,  on  face  of  declaration,  advisable,  316,  371,  392 
PARTY  WALLS, 

assumpsit  for  contribution  to,  1 15 
PASTURE,  COMMON  of,  744 
PATENT, 

remedy  for  infringement  of,  159 
PATENTEE  of  CROWN, 

when  covenant  peculiarly  lies  against,  135 
PAWNBROKER, 

when  he  may  sue  for  torts  to  property  in  his  possession,  173 
PAYER  AND  PAYEE, 

prescribed  forms  of  declaration  by  and  against,  724  to  726 
PAYMENT,  [512, 74» 

might  formerly  be  given  in  evidence  in  assumpsit  under  general  issu^i 

roust  be  pleaded  specially,  546, 586,  743 

must  be  pleaded  in  action  on  a  specialty,  and  how,  620,  523,  702,  743 

of  money  into  court  in  personal  actions,  719 

varied  pleas  of,  not  allowed,  740 

form  of  plea  of,  742 

order  of  judge  when  not  necessary,  ib* 

proceedings  by  plaintiff  after,  ib. 
PAYMENT  INTO  COURT  on  SEVERAL  COUNTS  , 

application  of  4  Tyr.  730 
PEER, 

plea  in  abatement  by,  491         cannot  plead  misnomer,  484 

declaration  against,  483 
PENAL  ACTION  and  STATUTE  (see  title  Statute.) 

when  executor  liable  on,  103 

action  on,  when  it  may  be  against  several,  98 

when  action  lies,  127 

who  may  sue  on  it,  23,  127, 8 

misjoinder  of  defendants,  no  objection  when,  52 

venue  in  actions  on,  302,  308 

declaration  on,  404  to  407 

no  damage  to  be  stated  in,  451 

amendment  in,  227 

pleas  in,  pendency  of  a  prior  action,  488 
PENALTY, 

when  damages  bejond  it  recoverable,  135 

when  assignee  may  sue  for,  26 
PENDENCY, 

of  another  action,  (see  title  Auter  Action  pendent,) 
PERFORMANCE,  (see  title  Condition  Precedent.) 

by  plaintiff,  of  condition  precedent,  how  he  should  state  it,  351,  2 

excuse  of,  how  to  be  stated,  352,  358 

consequence  of  omission  of  averment  of,  359 

replication  to  plea  of,  when  it  must  state  a  breach,  616  to  618 

pleas  of,  523,  743 

when  general,  suffices,  unless  specially  demurred  to,  743,  9  Bmg.  869 
PER  FRAUDEM,  (see  title  Fraud.) 

particulars  of  fraud,  when  need  not  be  stated,  613 
PER  QUOD  ACTIO  ACCREVIT, 

allegation  of,  in  debt  in  general,  394 

on  statutes,  406,  7 
PERSONAL  ACTIONS, 

proceedings  by  original  writ  abolished,  300, 709 

statute  2  Yf.  4,  c.  39,  respecting,  704,  709 
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PERSONAL  PROPERTY,  (see  titles     Goods.     Pouession.     Trtspasi.) 
'declaration  for  injuries  to,  410  to  413 
pleas  to  injuries  to,  540 
executor  may  sue  for  torts  to  deceased,  23,  80,  715 

tEWk 

remedy  for  obstructing  of,  when  case,  and  when  trespass,  162,  166 

declaration  for  disturbance  of,  415 
PIRACY,  (see  titles  Copyright.     Patent.) 
PISCARY,  (see  title  Fiah  and  Fishery.) 
PLACE,  (see  title  Venue.) 

what  tht)  courts  take  judicial  notice  of,  250 
when  not  material,  (see  title  Venue^)  439,  290 
part  in  on^  county  and  part  in  another,  708 
JPLAINTIFFS, 

who  to  be,  (see  title  Parties.) 

may  use  the  word  **  plaintifP'  afler  having  once  mentioned  name^  282, 
note  (&),  286 
^LEADING  DOUBLE* 

rule  for,  696, 728 
^LEADING  OYERt  what  it  aids,  671,  2  Crom.  &  M.  262,  710 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  741 
IPLEADINGS  IN  GENERAL,  710 

parties  to  an  action^  who  to  be^  &c.  (see  title  Parties.) 
form  of  actions,  &c.  (see  title  Actions.) 
joinder  in  action,  (see  title  Joinder.) 
election  bt  actions,  (see  title  Etection  of  Actions.) 
of  pleading  in  general,  244,  5  • 

definition  of,  statement  of  facts  and  not  argument  or  law,  ib.  57d 
lb  iohat  facts  necessary  to  be  stated  and  what  not,  246  to  266 
1st.  not  facts  of  which  courts  will  take  notice,  246  to  262 
matters  relating  to  the  king,  245,  6 
proclamations,  orders  of  council,  pardons,  war,  &c.  ib. 
matters  relating  to  the  parliament  and  statutes,  246,  7 
ecclesiastical,  civil,  and  marine  law,  foreign  laws,  &c.  247 
common  law  rights  and  duties  and  general  customs*  ib. 
customs  of  gavelkind,  &c.  and  local  customs,  248*  9 
terms,  calendar,  days  of  week,  &c.  249, 60  [250 

division  of  England',  Ireland,  incorporated  towns,  ports,  Thames, 
kneaning  of  peculiar  English  words,  ib.  251 
t^ourse  of  proceedings  in  superior  courts,  &c.  ib.  261 
privileges  of  their  officers,  252 
courts  of  general  jurisdiction,  ib. 
inferior  courts,  ib. 
!2dly,  where  the  law  presumes  a  fact  it  need  not  be  stated,  253,  4 
3dlyt  not  to  state  matters  to  be  stated  by  the  other  side,  264  to  268 
4thlyi  not  lo  aXhVe  mere  matter  of  evidence,  258,  573 
5thly,  statement  of  legal  fictions*  269 
6thly,  6C  duplicity,  269,  664 
7thly,  of  unnecessary  statements,  261 
Sthly*  of  superfiaity  and  repugnancy,  262  to  266 
It.  the  mode  of  stating  the  facts,  266  to  272 

in  general  and  vagUd  statements  objectionable,  266^  7 
\vhen  no  precise  formal  words  necessary,  ib. 
precedents  to  be  followed,  ib. 
pleadings  to  be  in  English,  267 
tof  certainty  in  pleading,  ib.  to  271 
^^hen  general  pleading  allowed,  269,  70 
Nviiat  expressions  will  aid  want  of  certainty,  270,  1 
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other  general   rules,   pleadings    not  to  be   insensible,  rcpugnantf 

doubtful,  argumentative,  &c.  271 
to  be  according  to  legal  effect,  834,  343 
III.  rules  of  construction,  272  to  274 
lY.  division  of  pleadings^  274,  5 

of  the  declaration,  (see  title  Dtclaraiion^  Sfc)  278  to  454 
of  the  claim  of  conu2ance,  (see  title  Conusance^)  455  to  460  [473 

of  appearance,  defence,  oyer,  and  imparlances,  (see  those  titles),  460  to 
of  pleas  to  the  jurisdiction,  (see  title  Jurisdiction^)  474  to  486 
of  pleas,  &c.  in  abatement,  (see  title  Ahatenvmts)  481  to  501 
of  pleas  in  bar,  (see  title  Plea»  in  Bar,)  502  to  608 
flbam  pleaS)  474  to  578         issuable  pleas,  550,  1 

of  replications  and  new  assignments,  (see  titles  JVew  Jlaaignment  and 
Replications,)  609  to  688  [90 

tt  rejoinders  and  subsequent  pleadings,  (see  titles  R^oinders,  ^c.  689^ 
of  issues,  (see  title  Issue,)  691  to  693 
of  repleaders  (see  title  Repleaders,)  693  to  69^ 
of  pleas  puis  darrein  continuance,  (see  that  title,)  695  to  700 
t>f  demurrers  and  joinders,  (see  title  Demurrers),  700 
of  pleading  between  the  10th  August  and  2  !th  October^  730 
^LEADING  RULES,  723  to  747 

consequences  of  deviation  from,  316,  740 
pleas  in,  before,  (see  title  Pleas,)  510  to  514 
pleas  since,  514  to  551         power  of  judges  to  make,  7i4 
PLEAS  IN  GENERAL, 

order  of  pleading,  and  consequences  of  non-observance  of  it,  474 
to  the  Jurisdiction  of  the  court,  (see  title  Jurisdiction,)  474  to  480 
in  abatomentf  and  proceedings  thereon^  (see  title  Matement,)  481  to  501 
in  bar,  502  to  608 

defined,  and  several  descriptions  of,  502         criterion  of»  tb. 
tvhat  facts  can  or  not  be  pleaded  in  bar^  ib. 
must  be  matter  of  defence  at  law,  not  in  equity,  ib. 
when  not  of  matter  of  practice,  ib. 
Analytical  table  of  defences^  504^  508 
observations  on  such  table,  508^  510 

former  indiscriminate  use  of  general  plea,  non-assumpsit,  &c.,  ibk 
of  pleas  of  partial  denial,  509 

what  matters  of  defence  allowed  to  be  pleaded  specially,  ib. 
division  of  the  subject  of  pleas  in  bar,  510  [cial,  iln 

I.  Of  the  several  pleas  in  bar  in  each  action,  and  when  must  be  epe^ 
First,  before  the  recent  rules  relating  to  pleading,  510  to  551 
in  assumpsit,  (see  title  Assumpsit,)  510  to  516 

genera]  observations  respecting,  510  [to  514 

non-assumpsit  when  formerly  requisite  or  sufficient,  510 
when  to  plead  specially,  514 
in  debt,  (see  title  Debt^  516  to  522 

1,  on  simple  contract^  516 

2,  on  specialties,  516  to  520 

3,  on  records,  520,  21 

4,  on  statutes,  521 

in  covenant,  (see  title  Covenant,)  522  to  524 

in  account,  (see  title  Account,)  524 

in  detinue*  (see  title  Detinue,)  525 

in  actions  by  or  against  executors,  &c.  525,  6,  7 

against  heir  or  devisee,  526 

in  case,  (see  title  Ccue,)  526  to  535 

in  actions  for  slander  in  particular,  528  to  535 
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PLEAS  IN  GENERAL— I.  Of  th6  several  pleas  in  bar,  &c (canimued.) 

when  and  how  to  justify  specially,  631  to  535 
plea  of  recaption  in  case  for  an  escape,  535 
of  pleading  specially  in  case,  536 
in  trover,  (see  title  Trover^)  536,  7 
in  replevin,  (see  title  Replevin^)  537,  8 
in  trespass,  (see  title  TrttpaaSf)  538 

the  general  nile,  ib.         to  persons,  539 
to  personal  property,  540         to  realty,  540  to  545 
when  the  general  issue  authorized  by  statute,  545,  6 
in  ejectment,  (see  title  Ejectment^)  546  [ib> 

when  advisable  to  plead  specially  or  only  the  general  issue^ 
when  advisable  not  to  plead  specially,  547 
matter  of  estoppel,  when  to  be  pleaded,  548 
all  defences  should  be  pleaded,  ib.  743 
when  sufficient  to  prove  part  of  ground  of  defence,  549 
of  suffering  judgment  by  default  as  to  part,  ib. 
of  issus^le  pleas,  550,  1 
Secondly,  Smce  the  recent  rules,  551  [s.  5.  ib.  713 

statement  of  prescriptive  rights  in,  under  2  &  3  W.  4,  c.  71, 
pleadings  in  particular  actions  by  Reg.  Gen.  Hil«  T.  4  W. 
4,  551,  738  to  745 
L  In  assumpsit,  ib. 

non-assumpsit,  what  to  put  in  issue,  ib.  742 
IL  In  covenant  and  debt,  ib. 

non  est  factuniy  what  to  put  in  issue,  ib.  743 
III.  In  detinue,  ib. 

non  deiinet^  what  to  put  in  issue,  ib.  743 
IT.  In  case,  ib. 

not  guilty,  what  to  put  in  issue,  ib.  744 
instances  in  elucidation  of  this  rule,  ib. 
matters  in  confession  and  avoidance  to  be  pleaded 
specially,  ib.  744 
V.  In  trespass,  ib. 

designation  of  closes  by  abuttals,  in,  ib.  744 

plea  of  not  guilty,  ib.  744 

recovering  pro  tanto  on  proof  of  part  of  plea,  ib. 

II.  Of  the  qualities  of  pleas  in  bar, 

ly  must  be  conformable  to  the  count,  &c.  24,  522 
if  not,  when  plaintiff  may  sign  judgment,  ib. 

2,  should  answer  the  whole  charges  with  the  exception  of  matter 

of  aggravation,  553  [656 

3,  must  answer  all  assumed  to  be  answered,  and  no  more,  553  to 

4,  must  deny  or  confess  and  avoid  the  facts  pleaded  to,  and  here- 

in of  giving  color,  and  of  pleas  amounting  to  the  general 
issue,  556  to  564 

5,  must  be  single,  564,  5 

6,  must  be  certain,  565  to  572 

7,  must  be  direct  and  positive  and  not  argumentative,  572,  3 

8,  must  be  capable  of  trial,  573 

9,  must  be  .  true,  and  not  too  large,  and  herein  of  sham  pleas, 

574  to  578 

III.  Rules  of  construction, 

1,  construction  against  the  plea  when  ambiguous,  578 

2,  If  bad  in  part  considered  bad  for  the  whole,  579 

3,  when  surplusage  or  repugnancy  vitiates,  580 

IV.  Of  the ybrmtf  and  parts  of  pleas  in  6ar, 
analytical  table  of  the  parts,  582 
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IV,  Of  the  forms  and  parts  of  the  pleas  in  fear*— (con(tnved). 
general  form  given,  ib. 

1,  title  of  the  court,  683 

2,  title  or  date  of  time,  ib.  489 

when  a  special  title  proper,  ib. 

3,  names  of  the  parties  in  margin,  683 

4,  the  commencement  of  the  plea,  ib. 

name  of  the  defendant,  ib. 

appearance  in  person  or  attorney,  684  to  686 

defence,  ib.         by  what  attorney,  &c.  ib. 

to  a  part  of  cause  of  action,  686 

to  several  counts,  &c.  and  as  to  the  qua  sunt  eadem^  687 

forms  of,  as   prescribed  by  Reg.  Gen.  Hil.  T.  4  W.  4, 

reg.  9.  687,  741 
actionem  non  unnecessary,  ib.  741 
no  formal  defence  requisite,  688,  ib. 
by  leave  of  the  court,  &c.  not  essential,  ib. 
6,  the  body  of  the  plea,  688,  9 
6,  the  conclusion,  589 

when  to  conclude  to  the  country,  ib. 
when  with  a  verification,  690 
when  to  the  record,  691         prayer  of  judgment,  ib« 
defects  in  conclusion,  when  aided,  692 
y.  Of  several  pleas  in  bar  under  statute  Ann.,  692  to  596 
in  general,  ib.         confined  to  courts  of  record,  693 
what  double  pleas  allowed  in  court  of  record,  693  to  696 
not  allowed  in  inferior  court,  261,  692 
each  plea  must  be  valid  in  itself,  696 
form  of,  in  general,  ib. 
one  will  not  prejudice  the  other,  ib. 
rule  to  plead  double,  ib.  « 

of  several  pleas  since  Reg.  Gen.  Hil.  T-  4  W.  4,  (see  title  Sev* 

ercU  Pleas,)  ib. 
costs  of,  ib. 
YI.  Of  pleas  by  several  defendants,  696  to  699 
when  they  may  join  or  must  sever,  ib. 
consequences  of  their  joining,  ib. 

form  of  plea  by  several,  ib.         replication  and  demurrer,  &c.  ib. 
dejects  in  pleas,  when  aided,  and  how,  (see  title  Defects,)  690,  710 
OF  FLEAS  IN  BAR  IN  REPLEVIN,  (see  titles  RcpUoin.    ReplieaWnu) 
OF  PLEAS  PUIS  DARB£iN  CONTINUANCE,  and  pending  actions,  (see  ti- 
tle Puis  Darrein,  ^c.) 
OP  PLEAS  OP  SET-OFF,  (seo  title  Set'off,)  600  to  608 
PLEDGES, 

not  necessary,  316,  463,  4,  731 
PLENE  ADMINISTRAVIT,  (see  iiiU  Executor.) 
plea  of,  626        replication  to,  620, 1 

of  taking  judgment  of  assets,  quando,  &c.  ib.  526 
PLURIES  WRITS, 

may  be  directed  into  other  counties,  729 
POINTS  OP  ARGUMENT, 

statement  of,  in  demurrer  books,  734 
in  writ  of  error,  ib. 
POLICEMAN, 

acquittal  of,  in  action  for  tort,  when  entitled  to  costs,  100 
POLICY  OF  INSURANCE, 

assumpsit  lies  on,  1 14        debt  lies  on,  T25        covenant  lies  oUf  132 
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POLICY  OF  INSURANCE— (confinwd.) 

alternative  allegation  allowed  in  declaration  on,  272,  661,  743 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  ib.  742,  3 

several  counts  on,  when  allowed,  739 
POOR  RATES, 

replevin  lies  to  try  legality  of,  188,  9  *,....     c^r.^ 

if  irregularity  in  distress  for,  party  not  a  trespasser  ab  tmttOt  207 

general  avowry  for,  637        general  issue  in  trespass,  640 

de  injuria  to  avowry /or,  641 
PORT  DUTIES, 

assumpsit  lies  for,  114        debt  lies  for,  124,  5 

PORTS, 

\  ^extent  of,  judicially  taken  notice  of,  when,  260 

POSSESSION,  .      ^        .    .  ^n  ,    1.A  i^-Y 

what  sufficient  to  support  action  far  a  twt,  70,  1,  140,  147 
when  essential  to  support  trespass  as  to  personalty,  194  to  196 

as  to  real  property,  202  to  204 

when  and  haw  to  declare  upon  plaintiff's,  413  to  417 

defendant's,  417 

plea  of  not  guilty  not  to  put  in  issue,  561,  74^ 
POUNDAGE, 

assumpsit  lies  for,  114 
POUND-BREACH, 

remedy  for,  168 
POUND-KEEPER, 

when  not  liable  to  be  sued,  91,  208 
PRACTICE, 

when  matter  of,  not  pleadable,  602 
PRAECIPE  AND  ORIGINAL  WRIT, 

abolished  in  personal  actions,  277,  701> 
PRJEDICTUS,  273,  note  (e) 
PRAEMUNIRE,  ,  .         J        ^o 

plea  of  outlawry,  if  plaintiff  under,  483 
PRAYER  OP  JUDGMENT, 

in  a  plea,  general  rule,  494,  691,  741 

when  not  necessary  in  a  plea,  692,  741 
PRECEDENT  CONDITION,  (see  title  CondUton  Precedeni.} 
PRECEDENTS  in  PLEADING* 

why  to  be  adhered  to,  109,  267 
PRECLUDI  NON, 

what  part  of  a  replication  so  termed,  633 

how  to  be  framed,  if  to  a  part  of  plea,  ib. 

form  of,  now  unnecessary,  741  „     ,    ^  x 

PREMATURE  ACTION*  (see  title  Auter  Action  Pendtni.) 

consequences,  488  plea  of,  though  not  usual,  ib. 

PREMIUMS  OF  INSURANCE, 

who  liable  to  be  sued  for,  40 

count  for,  in  action  on  policy  of  insurance,  739 
PREROGATIVE,  (see  title  King.) 
PRESCRIPTION, 

how  to  be  stated,  420  .^,    ..«,   «in  nyio 

how  to  be  pleaded  since  stat.  2  &  3  W.  4,  c.  71,  661,  713  [713 

showing  title  by,  when  allegation  enough,  and  how  proved,  ^13  to  416, 

variance  in,  420  freeholder  to  prescribe,  copyholder  when  not,  633 

who  may  join  in,  598  r  «t «  i    .^i  ^ 

statute  2  &  3  W.  4,  c.  71,  shortening  Urae  of,  712  to  714 

PRESERVE, 

frightening  game  from,  163 
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PRESUMPTION, 

restriction  of,  by  2  &  3  W.  4,  c.  71,  s.  6  •  •  714 
PRINCIPAL  AND  A6£NT,  (see  titles  Ageni.    Mailer.     Owner^  4-e.) 

when  they  may  sue,  7,  8,  9 
PRINCIPAL  AND  SCTRETY,  (see  titles  Guarantee.    Surety.) 
PRINTED  EVIDENCE, 

amendment  of  variances  in,  704 
PRIOR  ACTION, 

judgment  in,  must  be  pleaded  specially,  687 
PRIORITY  OF  POSSESSION, 

when  sufficient  to  enable  plaintiff  to  recover  in  ejectment,  412,  note  (i) 
PRISONER,  (see  title  Rescue.) 

declaration  against,  in  custody  of  sheriff,  &c.  812,  713 

pleas  by,  733 
PRIVILEGES, 

enactment  of  2  W.  4,  c.  39,  respecting,  708 

remedy  for  arresting  a  privileged  person,  211 

of  what  the  court  #ill  take  notice,  without  pleading,  262 

if  improperly  stated,  will  not  be  rejected  as  surplusage,  ib* 

of  person,  plea  of,  (see  title  Matement^)  477,  8 

how  plea  concludes,  496 
PRIVITY  OP  ESTATE  and  CONTRACT,  (see  tide  DM.) 

nature  of,  301,  2  m^en  executor  may  sue  on,  24 

PROCEEDINGS  in  ERROR, 

delivery  of,  736 
PROCESS,  (see  titles  Precipe.     Writ.) 
PROCHEIN  AMI,  (see  titles  Guardian.    Infant.) 

of  declaring  by,  3 1 6  of  pleading  by,  46 1 ,  484 

PROCLAMATIONS, 

courts  ex  officio  take  notice  of,  246 
PROFERT,  (see  tiUe  Oyer.) 

the  nature  and  form  of  it,  397,  8,  9 

when  a  profert  or  an  excuse  for  omission  necessary,  ib.  [446 

when  advisable  to  add  several  counts,  when  doubtful  if  it  can  be  made, 

at  the  end  of  declaration  of  letters  testamentary,  &c.  463 

omission  of,  only  ground  of  special  demurrer,  399,  463 

whether  an  unnecessary  profert  entitles  the  otiier  party  to  oyer,  399,  464 

variance  in  setting  out  on,  how  taken  advantage  of,  619 
PROFITS  A  PRENDRE, 

claims  to  rights  of,  how  limited,  713 
PROLIXITY, 

when  short  pleading  allowed  to  avoid  it,  262,  833,  667 

discountenanced,  333 
PROMISE, 

day  of,  when  material,  287  by  infant,  confirmation  of,  703 

PROMISSORY  NOTE,  (see  tide  BiU  of  Exchange.) 

assumpsit  lies  on,  114  when  debt  lies  on,  117, 124,  128 

variance  in,  338,  9 

plea  of  non  assumpsit  to,  inadmissible,  661,  743 

prescribed  forms  of  declaration  on,  723  to  726 
PROOF  OF  DOCUMENTS, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  786,  737 
PROPERTY, 

what  sufficient  in  personal  property  to  support  trespass,  194,  6,  6,  (see 
title  PoMeeeion.) 

what  sofficieot  m  real  property,  (see  title  Postisneii,)  202  to  206 

pleadable  in  abatdment  or  bar  in  replevin,  461 
ToL.  I.  99 
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PRO  TANTO, 

costs  when  plaintiff  recovers  in  part,  428 

when  defendant  may  have  a  verdict  for,  661,  648 
PROTESTANDO, 

defined,  &c.  649,  50 

nature  and  utility  of  it,  ib.  .  -     . 

replication  protesting  delivery  of  a  pipe  of  wine  in  satisfaction,  ib. 
protesting  a  writ  and  warrant,  &c«  ib. 

what  matter  might  be  protested,  ib.  661 

defect  in,  consequence  of,  661 

abolished  by  Reg.  Gen.  Hil.  T.  4  W.  4,  reg.  12,  692,  661,  741 
PROUT  PATET  PER  RECORDUM, 

when  necessary  to  be  alleged,  404 

omission  of,  how  to  be  objected  to,  ib. 

when  plea  to  conclude  with,  691,  2 

does  not  bind  to  exact  description,  404 
PROVISO,  (see  title  CandiUan.) 

in  statute,  when  to  be  stated,  Sec.  in  pleading,  266,  6,  405 

in  other  instrument,  256 

in  contracts,  339,  40 

in  specialties,  ib.  401 
PROVISIONAL  ASSIGNEE, 

when  not  liable  for  fraud  of  agent,  68,  note  (t) 
PUBLIC  INJURY, 

where  no  action  lies, 
PUIS  DARREIN  CONTINUANCE. 

plea  of,  when  proper,  695,  6 
pleas  of, 

in  general,  ib.  to  760 

how  to  plead  matter  arising  pending  suit  and  before  issue,  696 

after  issue,  ib. 

what  matters  so  pleadable,  696,  7 

is  not  a  departure,  ib. 

are  in  abatement,  or  in  bar,  697 

time  of  pleading  them  before  Reg.  Gen.  Hil.  T.  4  W.  4,  698,  700,  738 
in  bank,  ib. 
at  nisi  prius,  and  when,  ib.        since  the  new  rules,  ib. 

requisites  of,  ib. 

forms  of,  ib. 

how  pleaded,  and  proceedings  thereon,  ib.  699,  700 

when  may  be  set  aside,  ib< 

affidavit  that  matter  arose  within  eight  days,  699,  738 
PURCHASER,  (see  titles  Goods  Sold.     Sale.) 

of  a  freehold  or  a  term,  how  to  declare  on  a  lease,  395,  6 
QUARE  CLAUSUM  FREGIT, 

statement  of  abuttals  in  trespass  for,  311, 428,  551,  744 

effect  of  plea  of  not  guilty  in  trespass  for,  744 
QU-E  SUNT  EADEM, 

of  this  allegation  in  conclusion  of  a  plea,  588 — 3  Tyr.  152 

in  case  of  a  united  plea  to  several  different  trespasses,  687,  8 
QUANTUM  MERUIT  COUNT, 

virtually  abolished,  316)  374,  5,  739 

in  debt,  ib.  394 
QUANTUM  VALEBANT  COUNT, 

in  assumpsit,  virtually  abolished,  316,  374,  5,  739 

in  debt,  ib.  894 
QUARE  IMPEDIT, 

executor  may  sue  in,  80 
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QUARTER  SESSIONS, 

description  of,  in  pleading,  (see  3  Tjr.  168) 
QUIT  RENT,  (see  6  Went  162,  3) 
QUI  TAM,  (see  title  Penal  Statute.) 

when  necessary  so  to  declare,  128, 404 
QUOD  RESPONDEAT  OUSTER, 

judgment  of,  600 
RATES,  (see  titles  Poor  JRafe.     Port  Duties.     ToU.) 

when  replevin  lies  to  try  legality  of  distress  for,  188,  9 
READINESS,  (see  title  Condtiion.) 
REAL  PROPERTY, 

when  executor,  &c.  may  sue  for  torts  to,  22,  80,  716 

case  for  injuries  to,  when  proper,  169  to  163 

trespass  for  injuries  to,  when  proper,  169,  200 

troTer  does  not  lie  for,  168 

detinue  does  not  lie  for,  136 

what  possession  of,  sufficient  to  support  ^action  for  injury  to,  71,  202  to 

quare  if  indebitatus  count  lies  for,  374,  note  («)  [2M 

declaration  for  injuries  to,  413  to  417 

how  described,  409, 10 
REBUTTERS, 

nature,  &c«  of,  690 
RECEIVER,  71,  102 
RECITING, 

pleadings  must  not  state  facts  by  way  of  recital,  272 

statement  of  contract  by  way  of  recital  not  correct  in  declarationt  331 

injury  in  trespass  must  not  be  stated  by  way  of  recHal,  421 
RECOGNIZANCES  or  BAIL, 

what  the  best  remedy  on,  127 

declaration  on  it,  408 
prout  patei  per  recordiim,  404 

replication  to  plea  of  no  comas  ad  satisficisndumt  619 
to  plea  of  set-off,  on,  614 
RECORD,  (see  tide  JVW  tiel  Record.^ 

assumpsit  does  not  lie  on,  117  • 

action  on  English  and  foreign  judgments,  (see  title  Judgmsnis.) 

debt  lies  on,  126 

when  trover  does  not  lie  for  conversion  of  it,  170 

declaration  on,  (see  title  Debt^)  403,  4 

venue  in  actions  on,  307 

^leas  to,  621        replications  to,  619 

where  matter  of  record  is  denied,  641 

variance  between,  and  written  evidence,  704,  719 
RECOVERY,  FORMER,  (see  titles  Former  Recovery.    Judgtnent.) 
RECTOR, 

remedy  against  representatives  of,  for  dilapidations,  104, 162 
REFERENCE  to  DEED,  (see  title  Profert.) 

statement  of  it,  401 
REGISTER, 

trover  lies  by  owner  of  ship  not  registered,  173 
REJOINDERS, 

defined,  689        governed  by  the  same  rules  as  pleas,  ib. 

must  not  depart  from  the  plea,  (see  title  Departure,)  ib.  682 

cannot  obtam  leave  to  rejoin  double  or  sevmd  matterSf  689 

similitar,  and  form  of,  ib. 

conclusion  with  verification,  when  necessary,  he.  690 

conclusion  to  rejoinder  denying  several  matteiv,  ib. 
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RELATIVE  RIGHTS, 

remedies  for  injuries  to»  153 

declarations  for  injuries  to,  412 
RELEASE,  [748 

lessor  of  plaintiff  cannot  release  action,  when,  231,  note  (t),  696,  n«  (p), 

might  formerly^be  given  in  evidence  in  assumpsit  under  the  general  is- 
sue, 513 
but  now  mu$t  be  pleaded,  651,  743 
in  case  and  trover,  527,  536 

must  be  pleaded  in  actions  on  specialty,  518,  521,  574,  note  {b) 
in  covenant,  324        on  records,  522 
in  trespass,  527,  545 

replications  to  plea  of,  in  assumpsit,  613 
in  debt,  615  in  trespass,  630 

putt  darrein  cotUmuanee^pXetL  of,  (see  title  Puis  darrein^  ^e,)  696 

fraudulent  release,  when  Court  will  relieve  against,  ib.  note  (p) 

fraudulent  release  destroyed  by  accident,  when  bad,  574,  note  (6) 
REMAINDER-MAN, 

within  32  Hen.  8,  c.  34,  133 

action  by,  against  tenant  for  life  taking  away  trees,  &c.  170 

may  sue,  when,  18,  71, 2,  170,  202 

trespass  by,  202 

declaration  by  reversioner,  and  when  bad  afler  verdict,  721 
REMITTITUR, 

when  plaintiff  may  enter,  in  debt,  130 

idian  entering  may  avoid  misjoinder,  236 

when  to  be  entered  as  to  damages,  372, 404 
RENT,  (see  titles  DUlrtn.     LarMard  mnd  TmanL) 

recoverable  by  whom,  18  to  20 

executor  of  tenant  for  life  may  sue  for,  when,  1 16 
against  whom,  55,  6 

of  suing  executor  for,  235, 402 

how  recoverable  in  assumpsit,  (see  title  C/ite  and  OcevipaUon^)  120 

bond  for,  no  extinguishment,  and  plaintiff  may  sue  in  assumpsit,  ib. 

tortiously  received,  assumpsit  lies  for,  113 

how  recoverable  in  debt,  66^  124,  128 
when  not,  56,  128 

debt  peculiar  remedy,  where  an  eviction  from  part  of  premises,  128 

how  recoverable  in  covenant,  56,  132,  3,  135 
when  not,  56, 133 

declaration  for,  by  or  against  assignee,  &c.  of  lessor  or  lessee,  895, 401,  2 

when  advisable  to  sue  in  debt  for,  240 

when  advisable  jiot  to  distrain,  166 

when  advisable  to  distrain  for  rent-charge,  239 

avowry  or  cognizance  for,  537,  8 

pleas  m  bar  to,  622,  647 

pleas  to  debt  for,  518 
'  pleas  of  distress  for,  in  trespass,  540,  596 
RENT-GHARGE, 

debtliesfor,  125, 136 

covenant  does  not  lie  against  assignee  of  grantor  of,  136 

when  advisable  to  distram  for,  239 
REPETITION, 

of  time  still  essential,  296 
REPLEADER, 

when  awarded  in  case  of  an  inunaterial  issue,  693 

when  granted  before  trial,  698,  4 

denial  of  it  when  error,  694 


REPLEADER— (ronltntied. ) 

judgmeDi  and  proceeding  de  novo,  694 

no  cosU  are  pajable  by  either  party,  ib« 

not  after  a  default  at  nisi  prtus,  ib. 

when  not  after  demurrert  &€.  ib. 

distinction  between  it  and  a  judgment  non  ob$UmU  veredictOf  696 
REPLEVIN,  ACTION  OF, 

parties  to  action  on  replevin  bond,  10,  18 

when  the  action  lies  in  general,  and  defined,  186 

the  nature  of  the  action,  ib. 

1.  for  what  property  it  lies,  186,  7 

2.  the  plaintiff's  interest,  187,  8 
8.  the  injury,  188,  9 

the  pleadings,  judgment  and  coats  in,  in  general,  189,  90 
declaration, 

title  of  court  and  term,  291  to  296 
venue  in,  (see  title  VemUt)  299 
commencement,  311 
statement  of  the  property,  410,  11 

plaintiff's  property  therein,  411  to  419 
m  case  of  husband  and  wife,  86 
the  injury,  422        damages,  &;c.  440 
conclusion,  1 1,  451,  2,.  3        pledges  now  to  be  omitted,  463 
pleas,  avowries,  and  cognizances  in, 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  740 
plea  in  abatement  or  bar  of  property,  &c.  481 
nam  eepiU  when  proper,  687 

evidence  under  it,  ib. 
cegU  tn  alio  loco,  ib.        not  guilty,  when  allowed,  ib. 
avowries,  &c  for  rent,  &c.  ib. 

by  tenants  in  common,  joint  tenants,  &c.  13,  74,  697 
words  of  avowry  instead  of  cognizance  not  material,  661 
pleas  in  bar  to  avowries  and  cognizances,  &c. 
may  plead  in  bar  severalpleas,  622,  687 
de  injuria  improper,  638,  n.  («),  622,  n.  (y) 
no  new  assignment  permitted,  672 

to  a  plea  of  ceptHn  a/to /oco,  622  [ib. 

denial  of  defendant's  being  bailiff,  ib.        to  an  avowry  for  rent, 
denial  of  the  tenancy,  ib. 
pavment  of  ground  rent,  &c.  ib. 
eviction,  ib.        nil  habuit  a  bad  plea,  623 
rion  in  arrere,  ib.        tender,  ib. 
to  an  avowry  damage  fea9ant,  ib. 
denial  of  defendant's  ttUe,  ib. 

a  demise  from  defendant,  ib.        right  of  common,  ib.  [624 

right  of  way,  ib.  defect  of  fences,  ib.         abuse  of  distress. 

REPLEVIN  BOND, 
debt  lies  on,  126 

ease  for  not  taking  replevin  bond,  168 
taking  insufficient  pledges,  ib. 
declaration  fer,  419        stating  breach  of  condition  in,  402 
assignee  of,  may  sue,  17        who  may  join  as  parties  to  action  on,  10, 17 
REPLICATIONS, 

to  pleas  to  the  /umiltclton,  (see  title  Juri$diclion,  pleat  to.) 
to  pleas  in  ahaienunif  (see  title  Abatement,  pleas  in.} 
to  particular  pleas  in  abatement, 
to  plea  of  coverture,  484 
to  a  plea  to  the  count,  of  variance,  ib. 
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REPLICATIONS— (cofiffiittcd. ) 

if  oyer  crayed,  piatDtiif  may  sign  judgment,  484 
or  apply  to  court  to  set  it  aside,  ib. 
to  a  plea  to  the  writ,  ib. 
to  a  plea  of  variance  or  misaddition,  486 
when  plaintiff  may  sign  judgment,  ib. 

apply  to  court  to  set  it  aside,  ib« 
to  a  plea  of  another  action  pending,  488,  9 

cannot  discontinue  first  to  support  the  second,  ib. 
to  a  plea  improperly  entitled,  &c« 
may  sign  judgment,  489 
may  apply  to  court  to  set  it  aside,  ib. 
may  demur,  490 

or  aUege  the  imparlance  as  estoppel,  ib. 
how  objection  waived,  ib. 
to  a  plea  of  misnomer,  498 
to  a  plea  of  non  joinder,  ib. 
in  general, 

form  and  requisites  of,  ib. 
to  pleas  m  har^  [610 

general  observatioDS,  609        election  of  several,  when, 
in  deifial  as  de  injuria,  when  admissible,  610 
analytical  view  of,  611 
I.  of  the  different  rtpUeaiumi^  613  to  630 
in  assumpsit,  612  to  614 
to  a  plea  of  infkncy,  612 

coverture,  ib.        alien  enemy,  ib. 
insolvent  debtor's  act,  &c.  ib. 
illegality  in  the  contract,  &c.  jb. 
tender,  ib.        accord  and  satisfaction,  613 
arbitrament,  ib. 
judgment  recovered,  &c*  ib. 
release,  ib.        set-off,  ib. 
court  of  conscience  act,  614 
statute  of  limitations,  ib. 
in  debt,  615  to  619 

on  simple  contract,  615        on  spedalty,  ib. 
of  replications  and  suggestions,  &c.  under  8  & 

9  W.  3,  c.  11,  615  to  619 
prescribed  form  of,  to  a  plea  of  stat  lim.  by  8  & 

4  W.  4,  c.  42,  s.  5,  619,  716 
on  records,  619        on  statutes,  ib. 
in  covenant,  620 

in  actions  agahist  executors  and  administrators,  ib. 
in  actions  against  an  heir,  &c.  621 
in  actions  on  the  case,  ib. 

in  general,  ib.        when  de  injuria  sufficient,  ib. 
in  replevin, 

de  injuria  improper,  622,  639 

to  a  plea  of  cepit  in  alio  loco^  622 

denial  of  defendant's  being  bailiff,  ib.  i 

to  \n  avowry  for  rent, 

denial  of  tenancy,  ib.  | 

payment  of  ground-rent,  &c.  ib. 
eviction,  ib.        nil  luJmU  a  bad  plea,  623 
rien  in  arrere^  ib.        tender,  ib.  i 

to  an  avowry  damage  feasant,  591  I 

denial  of  defcMant's  title,  ib.  J 

I 
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REPLICATIONS— I.  Of  the  different  repheatiaiu^iconUnued.) 

a  demise  from  defendant^  691 
right  of  commoD,  ib.  right  of  way,  ib« 

defect  of  fences,  ib. 

traverse  of  distress  while  damage  feasant,  ib. 
abuse  of  distress,  624 
in  trespasst 

to  persons, 

when  de  injuria  sufficient,  624 
when  plaintiff  roust  reply  specially,  ib. 
where  he  must  new  assign,  625,  667,  671 
where  he  can  only  take  issue  on  part  of  plea,  625 
to  personal  property,  ib.         when  dt  injuria  sufficient,  ib 
when  not,  626 

when  the  replication  shonld  be  special,  ib. 
when  the  plaintiff  can  only  take  issue  on  part  of  the  plea»  ib. 
to  real  proper^, 

to  a  plea  of  liherum  tenementum^ 

1.  when  general  denial  sufficient,  ib. 

2.  title  derived  from  defendant,  627 
8.  title  derived  from  a  prior  owner,  ib. 
4.  new  assignment  of  abuttals,  &c.  ib. 

when  plaintiff  may  deny  defendant's  authority  as  servant,  ib. 
to  a  plea  of  licence,  628 

defect  of  fences,  ib.  right  of  common,  ib. 

right  of  way,  629 
to  a  plea  of  any  matter  in  discharge,  680 
in  nature  of  new  assignments,  671 
to  new  assignments,  677 
n.  Of  the /orms  of  replications  and  particular  parts,  [4,  630,  738 

title  of  the  court  and  time  of  pleading  since  Reg.  Gen.  Hil.  T.  4  W. 
imparlance  and  suggestion  when  formerly  proper,  ib* 
to  a  plea  concluding  to  the  country,  ib. 

of  the  similiter  in  general,  630,  1 
to  a  plea  of  nti/  tiel  record,  or  stating  a  record,  632 
to  a  special  plea  concluding  with  a  verification,  ib. 
the  commencement  of  the  replication,  688 
matter  of  estoppel,  ib.  634,  636 
of  the  precludi  noii,  ib.  684,  741 
form  where  the  replication  only  answers  part  of  plea,  ib. 
form  where  it  answers  separately  different  parts,  683,  4 
form  where  the  replication  answers  several  pleas,  634 
the  body  of  the  replication, 

no  venue  to  be  stated,  684,  741 

a  statement  of  matter  of  estoppel,-ib. 

when  the  ground  of  demurrer,  ib. 
denial  of  the  plea,  636 

of  the  whole  plea  de  injuria^  688 
when  allowed,  &c.  ib.  to  648 
the  form  of  it,  648 
denial  of  only  part  of  the  plea,  644  to  656 
of  what  fact,  644  to  649 
the^node  of  special  denial,  649  to  656 
a  denial  and  stating  a  breach,  656 
confession  and  avoidance,  ib.  to  659 
instances  of,  ib. 

form  and  requisites  of  these  replications,  658 
new  assignment,  (see  title  JVeto  Jissignmeni)^  659 
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REPLICATIONS— (coiiitfitfeifO 

II.  Of  the/onn#  of  replications  aod  particularj>artfl — (eantiwued.) 

the  coaclusion  of  the  replicatioD« 

in  particular  instances,  630  to  633,  678 

when  it  should  be  to  the  country,  678 

of  a  replication  concluding  with  a  traverse,  ib« 

when  a  particular  fact  is  denied,  ib. 

when  with  a  verification,  679 

when  it  must  be  of  new  matter  as  stated,  ib. 

when  it  need  not,  ib.  estoppel,  ib. 

prayer  of  judgment,  ib.  680  consequences  of  mistake,  680 

signature  of  counsel,  ib. 

III.  The  qwdities  of  replications, 

ID  many  respects  similar  to  those  of  a  plea,  684 

1,  must  answer  so  much  of  plea  as  it  professes  to  answer,  ib. 

2,  must  not  depart  from  the  declaration,  (see  title  Deparhare,) 

instances  of  departure,  ib.  to  686  [681 

how  to  be  objected  to,  686  [avoid,  ib. 

3,  must  contain  matter  of  estoppel,  or  traverse,  or  coofeas  and 

4,  must  be  certain,  &c.  ib* 
6,  must  be  single,  687 

duplicity  defined,  ib.  why  objected  to,  ib. 

cannot  obtain  leave  to  reply  double,  ib. 
when  it  may  put  in  issue  several  facts,  ib.  f688 

may  reply  one  matter  as  to  part,  and  another  as  to  residue, 
when  may  state  several  breaches  under  statute,  ib. 
replication  to  a  plea  of  set-off,  ib. 
must  be  objected  to  by  special  demurrer,  ib. 
REPUGNANCY, 

what,  and  how  far  objectionable,  262  to  266 
REPUTATION,  (see  tide  Slander.) 
remedy  for  injuries  to,  163 
declaration  for  libel  or  slander,  428 
REQUEST, 

when  will  be  implied,  384,  5 

when  plaintiff  ^8  request  to  be  averred  in  declaration,  362,  3  [ib.  364 

form  of  allegations,  and  difference  between  general  and  special  request, 
consequence  of  mistake,  ib.  719,  20 

when  defendanPs  request  necessary  to  be  stated  m  common  counts,  374 
in  count  for  goods  sold,  378 
money  lent,  382 
money  paid,  384 
to  remove  a  nuisance  when  to  be  stated,  95,  423 
demand  to  create  a  conversion  in  trover,  (see  title  Trover^)  179 
RESCUE, 

remedy  for,  158 
plea  justifying  battery  for,  570 
RESIDENCE, 

affidavit  of,  to  plea  of  nonjoinder,  501, 716 
RESPONDEAT  OUSTER, 

judgment  of^  on  plea  in  abatement  499  to  501 
RESPONDEAT  SUPERIOR,  38,  91,  96 
RETAINER  bt  an  EXECUTOR,  ^ee  title  ExtctUor.) 

when  to  be  pleaded,  526 
RETURN, 

to  writ,  debt  lies  on,  127 
REVERSION,  (see  titles  dui^tu:     Title.) 

property  iuy  remedies  for  injuries  to,  73, 153,  160,  206 
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REVERSION—  (continued. ) 

when  reversioner  may  sue,  72,  132,  206 

action  of  trespass  or  ejectment  for,  132,  206,  219 

declaration  for,  to  personal  property,  413 

to  real  property,  415,  427 
RIENS  EN  ARRERE, 

plea  of,  in  debt,  618 

in  covenant,  a  bad  plea,  623 

plea  in  bar  of,  in  replevin,  623 
RIEN  PER  DESCENT  or  DEYISE, 

plea  of,  626 

replication  to  it,  621 
RIGHT,  (see  TitU.) 

of  way,  plea  of  not  ffuilty  to,  bow  to  operate,  744 
RIOT  ACT, 

remedy  upon,  164,  7  &  8  Geo.  4,  c.  31 
RULE  OP  COURT,  (see  title  Order.) 
SAID, 

when  it  does  not  refer  to  last  antecedent,  274 
SAILOR, 

when  be  may  sue  for  share  of  profits  of  a  vojrage,  46 
SALE,  (see  titles  Goods  Sold,     Vendor  and  Purchaser.) 

what  a  variance  in  statement  of  contract  of,  338  to  348 
SCIENTER, 

when  material  to  be  stated  and  proved,  94,  151,  167,  423 

when  not,  167 

consequence  of  omission,  423 
SCILICET,  (see  title  Videlicet.) 

the  effect  of  it,  349,  351 
SCIRE  FACIAS, 

when  to  be  brought  on  a  judgment  or  recognizance,  127 

conclusion  of  declaration  in,  453 

when  affidavit  of  truth  of  pleas  in,  necessary,  497 

venae  in,  299        pleas  to,  621 — 1  Price,  23 
SCOTLAND, 

law  of,  not  ex  officio  noticed  here,  247,  note  (o) 
SEAS, 

Stat.  lim.  when  party  beyond,  716 
SECOND  PLEA, 

how  to  commence,  741 
SECOND  COUNT,  (see  title  Several  CounU.) 
SECTA,  (see  title  Suit ) 
SECURITY,  COLLATERAL,  (see  tides  Guarantee.    Surety.) 

when  no  bar  to  an  action,  54,  6, 119 
SEDUCTION, 

form  of  action  for,  153 
SEPARATE  MAINTENANCE, 

form  of  action  in  case  of  non-payment  of,  118,  132 

cannot  be  replied  to  a  plea  of  coverture,  612 
SERVANTS,  (see  titles  Agent.    Master  and  Servant.    Parties.) 

when  ho  cannot  sue  on  a  contract,  8 

when  he  may  sue  for  a  tort^  70,  1,  174,  5 

when  he  is  liable  to  be  sued  on  a  contract,  38  to  44 

for  a  tort^  93,  97 

remedy  for  debauching  of,  or  beating  or  enticing  away,  70,  143 

traverse  of  defendant  being,  622,  627 
SERVICEABLE  PROCESS, 

commencement  of  actions  by,  704,  &c 

Vol.  L  100 
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SET-OFF  AND  MUTUAL  CREDIT, 

in  general,  600,  1  what  deductions  allowed  at  common  law,  ib. 

what  agreement  authorizes  a  deduction  at  common  law,  available  under 

genera]  issue,  ib. 
statute  2  Geo.  2,  c.  22,  s.  13,  authorizing  set-off,  ib. 
statute  8  Geo.  2,  c.  24,  s.  4,  extending  to  debts  by  specialty,  602,  3 
setting  oflf  not  compulsory  on  defendant,  and  he  may  waive  it,  ib. 
exception,  ib.  when  advisable  not  to  set  off,  ib. 

nature  of  debts  to  be  set  off,  and  in  what  actions  allowed,  603 
cannot  set  off  attorney's  bill  until  delivered,  1  Anst  198 

1,  must  be  mutual  debts,  and  due  in  same  character,  and  from  and 
to  same  parties,  ib. 
•  2,  must  be  mutual  debU^  not  damages,  &c.  ib. 

3,  the  debt  must  be  a  legal  and  not  an  equitable  demand,  and  sub- 
sisting, 604 

not  a  debt  barred  by  statute  of  limitations,  ib, 
attorney's  bill  may,  though  not  delivered  a  month,  ib. 
pendency  of  enor,  &c.  ib. 
set-off,  &C.  in  cases  of  bankruptcy,  604,  5 
modes  of  setting-off,  , .      .^ 

must  be  pleaded,  &c.  606  in  case  of  penalties,  ib. 

by  notice  of  set-off  with  general  issue,  ib. 
when  a  plea  or  notice  is  preferable,  605,  6 
in  case  of  bankruptcy,  606 

form  and  requisites  of  a  plea,  or  notice  of  set-off,  607,  8 
if  part  of  plea  bad,  plaintiff  must  not  demur  to  the  whole  plea*  607 

replication,  &c. 

what  may  be  replied  to  a  plea  of  set-off,  607,  611,  613, 14 
statute  of  limitations  to  be  specially  replied,  607, 8 
in  debt,  616 

where  part  of  plea  is  matter  of  record,  613,  14 
conduct  plaintiff  should  pursue  on  trial,  if  plaintiff  does  not  prove 
set-off,  608 
setoff  of  cross  demands  for  costs  on  judgments,  &c.  ib. 
how  set-off  may  be  avoided  by  declaring  in  tort  or  specially,  165, 240, 

817 
when  not,  317,  note  (/) 
SEVERAL  BREACHES, 

now  allowed  under  reg.  gen.  H.  T.  4  W.  4,  260,  278,  739 
SEVERAL  COUNTS,  445,  (see  titles  Coutits.    Dtclaraium.) 
use  of,  on  same  transacti<m  prohibited,  122,  278,  316,  428,  739 
cost  of  several  issues  how  allowed,  449,  450,  451,  740 
form  of  subsequent  counts,  450 

pleading  to  several  counts  for  same  cause  of  action,  ib. ' 
reg.  gen.  Hil.  T.  4  W.  4,  reg.  5,  6,  7,  prohibiting,  ib.  739,  40 
instances  in  declaration,  450,  451,  739 

in  pleas,  ib.  740 
departure  from  rules  how  taken  advantage  of,  451,  740 
costs  of  counts  and  pleas,  449,  451,  740 
rule  how  construed,  451,  740 
SEVERAL  CONTRACT,  49 

SEVERAL  DEFENDANTS,  (see  tities  Parties.    Pleas.} 
SEVERAL  PLEAS,  (see  ttUe  Pleas,)  592  to  596 
in  general,  593  to  595 

1,  under  stat  4  &  5  Anne,  c  16,  ib.  701 
confined  to  Courts  of  record,  593 
what  double  pleas  allowed  in,  693  to  595 
not  allowed  in  inferior  Courts,  593 
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SEVERAL  PLEAS— (con/tntfi^d.) 

if  pleaded  plaintiff  may  demur,  593 
or  treat  same  as  a  nullity,  ib. 
each  plea  must  be  valid  in  itself,  695,  6 
each  ground  of  defence  substantially  different,  596 
form  of  pleading  a  subsequent  plea  before  reg*  gen*  Htl.  T.  4  W«  4, 
of  the  rule  to  plead  double,  696  [ib« 

2,  since  reg.  gen»  H.  T.  4  W.  4,  ib.  741 
when  inconsistent  pleas  may  be  pleaded,  596,  740, 1 
instances  where  several  pleas  allowed,  596,  7,  740,  1 

of  pleas  by  several  defendants,  597  to  600 
SEWERS'  RATE, 

replevin  lies  to  try  legality  of,  1 68,  9  •     4 

avowry,  &c.  for,  537 

general  issue  in  trespass  sufficient  if  defendant  justify  seizing  for,  540 

liability  of  contractor  with  commissioners  for  torU,  88,  96 

trespass  by  commissioners  of  sewers,  203 
SHAM  PLEAS, 

in  general,  574,  5 

what  are  so  considered,  so  that  plaintiff  may  sign  judgment,  575  to  578 

what  may  be  pleaded,  577 

consequence  of  plea  appearing  to  be  false,  674,  5 

bv  executor,  577 

plaintiff  may  amend  without  costs,  &c.  578 

attorney  liable  to  pay  costs  of,  575,  n.  (z)  ;  1  Chitty  Rep.  210 
SHARES, 

assumpsit  to  recover  back  money  paid  on  them,  387 
SRERIFF  AND  OFFICER,  (see  also  tide  Eicape.) 

when  sheriff  liable  for  acts  of  officer,  93,  4,  97,  197,  213)  226 

high  sheriff  in  general  to  be  sued,  93 

executor  of,  when  liable,  103 

remedy  against,  form  of^  153 

when  trover  lies  against,  93,  148,  173,  176 

when  trespass  does  not  lie  against,  148,  197,  211 

when  trespass  lies  against,  for  abuse  of  process,  197,  213 

case  against,  for  not  arresting,  158 
for  false  return,  &c.  ib. 

remedy  against,  for  not  paying  year's  rent  under  execution,  164 
declaration  for,  423 

how  to  be  sued  by  assignees  of  bankrupt,  for  levying  after  acts  of  bank- 
ruptcy, 148 

when  action  does  not  lie  against,  for  money  had  and  received,  under  a 
disputed  execution,  387 

sheriff  may  sue  stranger  in  trespass  for  injury  to  goods  in  his  poMmwioD, 

when  they  should  not  join  in  plea  with  another,  598  £196 

sheriff's  vendee,  when  not  liable,  197,  8 

writ  of  inquiry  before,  717,  18 
SHIP,  (see  also  titles  Ovmer  of.     Captain.) 

captain  of,  when  he  may  sue,  8,  70, 173 

or  be  sued,  40,  96 

sailor,  when  he  may  sue  for  proportion  of  earnings,  46 

remedy  for  negligently  navigating  of,  146, 198 
case  for,  ib.  see  1 1  Price,  608 
who  against,  92,  3,  96 
SIGNATURE, 

under  statute  against  frauds,  need  not  be  averred  in  declaration,  254,  832 
alitor  in  plea,  332,  666,  597 
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SIGNATURE  of  COUNSEL, 

when  necessary  to  pleadings,  680 
SIMILITER,  (see  also  title  Replication.) 

when  proper  to  a  plea,  610,  630,  1  /.     •  .  u     ^o^    « 

form  of  it  in  a  replication,  and  consequence  of  mistake,  631,  2 

in  a  rejoinder,  689,  90 
when  plaintiff  may  add  it,  ib.  x>  i    \ 

SIMPLE  CONTRACT,  (sec  titles  Assumpsit.     Debt.) 

debt  on,  against  an  executor  or  administrator  when,  110,  126,  129 
SLANDER,  (see  also  titles  Case.     Innuendo.) 
who  may  join  in  action  for,  74 
when  husband  and  wife  should  join  for,  83 
»     *    remedy  against  whom, 

for  written  slander  lies  against  two,  98 
for  verbal  only  against  one,  ib. 
against  husband  and  wife,  105 
what  a  publication,  Toogood  v.  Spyring,  4  Tyr.  682 
form  of  action  for,  case,  160,  162,  3 
declaration  in,  in  general,  428  . 

1,  inducement  of  plaintiff's  character  and  innocence,  and  of  intro- 
ductory matter,  429  to  432 

inducement  of  trade,  &c.  when  necessary,  ib* 

2,  colloquium  of  plaintiff's  trade,  &c.  433,  4 

8,  statement  of  the  libel  or  words,  and  publication  thereof,  434  to  436 

4f  the  innuendoes^  436  to  438 

5,  the  damages,  438  to  440,  444 
how  to  state,  ib. 
how  words  to  be  construed,  SiC.  250,  1 
pleas  in,  before  the  new  rules, 

1,  general  issue,  when  sufficient  and  proper,  528  to  531 

2,  when  to  plead  specially,  531  to  535 
form  of  plea  justifying,  ib. 

statute  of  limitations,  536 

replication  in,  what  sufficient,  621,  2,  638 

new  assignment  in,  when  proper,  672 
SOLVIT  AD  OR  POST  DIEM, 

when  proper,  510,  740  replications  to,  615 

SON  ASSAULT  DEMESNE, 

must  be  pleaded  specially,  639 

idien  not  advisable  to  plead  it  on  accoimt  of  costs,  &c.  548.  9 

replications  to  a  plea  of,  when  de  injuria  proper,  624,  5,  667,  671 

when  not,  ib.  661 

new  assignment,  when  proper  or  not,  ib. 
SPECIAL  CASE, 

may  be  stated  without  proceeding  to  trial,  720,  734 
SPECIAL  COUNTS,  (see  the  respective  actions.) 

as  to  declaring  specially  in  general,  316,  372 
SPECIAL  DAMAGES,  (see  tide  Damage.) 
SPECIAL  JURIES, 

costs  of,  721 
SPECIAL  ORIGINAL,  (see  title  Pracipe.) 
SPECIAL  PLEAS,  (see  title  Please  and  the  respective  actions.) 

as  to  pleading  specially  in  general,  539 
SPECIALTIES,  (see  titles  Debt.     Deed.) 

assumpsit  upon,  or  in  respect  of,  117, 119  debt  on,  125 

covenant  on,  131, 135 
SPECIAL  VENUE,  (see  title  Venue,)  741 

limitation  of  actions  on,  715 
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STAKEHOLDER, 

when  liable  to  be  sued,  41,  2 

money  bad  and  received  against,  385,  388 
STALLAGE, 

assumpsit  for,  1 14 
STAMP, 

trover  lies  for  unstamped  agreement,  168 

when  plaintiff  maj  resort  to  common  counts,  where  instrument  not 
stamped,  373,  and  note  {k) 

advantage  of  declaring  specially  in  relation  to,  317 
STATUTE  AGAINST  FRAUDS,  (see  title  Frauds,  Statute  against.) 

must  be  pleaded  specially,  616,  669,  743 
STATUTE  OF  LIMITATIONS,  (see  title  Limitations,  Staivte  of.) 
STATUTE  MERCHANT, 

debt  lies  on,  127 
STATUTE  STAPLE, 

debt  does  not  lie  on,  127 

lies  on  recognizance  in  nature  of,  ib. 
STATUTE  OF  USES, 

bow  to  plead  deeds  operating  under  it,  398         no  profert  necessaryt  ib. 

consideration  of,  to  be  stated,  399,  400 
STATUTES,  (see  title  Penal  StaliUes.) 

assumpsit  lies  on,  when,  120  debt  upoot  127  case,  168 

when  action  lies  on  penal  statute,  and  parties  to,  127,  163 

declaration  on  penal  statute,  (see  title  Penal  Statute,)  404  to  407 

venue  in  actions  on,  302  how  to  describe  passing  of,  246,  7 

of  what  matters  relating  to,  courts  ex  officio  take  notice,  ib. 

when  recently  made,  when  necessary  to  state  fact  took  place  after,  ib. 

variance  in  setting  out,  how  taken  advantage  of,  247 

excepting  proviso  or  clause,  how  and  when  to  be  pleaded,  266, 6, 389,867 

public,  ought  not  to  be  set  forth,  but  only  referred  to,  246,  7 

pleas  to  debt  on,  622  replication  to  such  pleas,  619 

recital  in  public  act,  evidence  of  fact  recited,  246,  note  {z) 
STRIKING  OUT,  vol.  ii.  476 
SUB-AGENT, 

when  liable  in  trover,  178 
SUBMISSION  TO  ARBITRATION,  722 
SUBSCRIBERS, 

liabUity  of,  43 
SUBSTITUTED  CREDIT, 

when  it  merges  original  liability,  66 
SUGGESTION, 

in  lieu  of  imparlances,  472,  3,  738 

in  a  replication  of  death,  &c.  ib. 

of  breaches  in  debt  on  bond  in  declaration,  &c.  616  to  619 

the  like  in  replication,  ib. 
SUIT, 

at  the  end  of  declaration,  nature  of,  463,  4 
SUMMONS,  WRIT  OF, 

introduction  of,  by  2  W.  4,  c.  39  .  .  107,  704, 709 

commencement  of  declaration  on,  277,  316, 730 

against  member  of  parliament,  482,  712  a  peer,  ib. 

SUPERFLUOUS  COUNTS, 

when  struck  out,  446,  448 
SURETY,  (see  title  Guarantee.) 

action  against,  on  his  collateral  undertaking,  116,  129 

declaration  against,  ib.  362,  363 

may  sue  his  co-surety  for  contribution,  46 
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SURETY— (coniintied. ) 

executors  of,  when  not  ]iable«  67,  8,  716 

in  case  of  deatli  of,  when  equity  will  not  reUeve«  ib. 

not  discharged  by  collateral  security  from  princi(Md,  118,  19,  20 

though  judgment  obtained  tfaereoo«ib. 
SURGEON, 

assumpsit  against,  116 

case  against,  when  form  of  action,  163,  &c. 

declaration  for  negligence,  418 
SURPLUSAGE, 

what  is,  262  to  266 

consequences  of  it,  not  demurrable,  when,  262,  3 

in  an  inducement,  when  not  material,  320,  429,  30 

still  it  possessed^  mav  be  rejected,  416 

in  stating  consideration,  328 

in  an  innuendo^  436,  438 

in  stating  slander,  424,  6 

in  stating  plaintiff's  title,  &c.  in  torit  262,  419 

still  is  possessed,  416 

in  stoting  torU  426,  428 

in  a  plea,  when  it  prejudices  or  not,  679,  80 

in  a  replication  in  abatement,  what  rejected  as,  499 
SUR.REBUTTER, 

nature  and  requisites  of,  690 
SUR-REJOINDER, 

nature  and  requisites  of,  690 
SURVEYOR  OF  HIGHWAYS,  &c. 

not  liable  for  work,  43 
SURVIVOR,  (see  titles  Parties.     Partner.) 

when  to  sue,  21,  77 

what  demands  he  may  join,  21,  77,  231,  2 

when  to  be  sued,  67,  98 

what  demands  may  be  joined,  ib.  231,  2 
TALITER  PROCESSUM  EST,  1  Saund.  92,  note  2 
TENANT  FOR  LIFE, 

bill  in  equity  for  waste  against  personal  representative,  80 
TENANT,  (see  also  titles  Landlord  and  Tenant.  Use  and  Ocaqmtum.  Wsuie.) 

when  liable  for  removal  of  virgin  soil,  168 

in  possession  under  illegal  lease,  may  support  trespass  when,  203 

remedy  by  incoming  against  outgoing,  for  tortj  16i8, 198 

may  support  trespass,  when,  203, 4 

for  years,  cannot  support  trespass  for  carrying  away  trees,  206,  7 
aliter  for  cutting  them,  when,  196,  6 
TENANT  AT  SUFFERANCE, 

may  support  trespass,  203        case  against,  for  wilful  waste,  160 
TENANT  IN  TAIL, 

trover  bv,  for  trees,  170 
TENANT  AT  WILL, 

tenancy  of,  when  determined  by  feoffment,  &c.  202 

may  support  trespass,  203        when  liable  in  trespass,  206 
TENANCY  IN  COMMON, 

when  to  be  replied  specially,  626 
TENANTS  IN  COMMON,  (see  tide  Parties.) 

actions,  &c.  hy^ 

when  may  join  or  sever  in  an  action  ex  contractu^  13, 14 
when  they  must  join  in  action  for  a  tart,  76 

in  replevin,  187 
must  sever  in  an  avowry  for  rent,  13,  76, 187, 697 
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TENANTS  in  COMMON— {continued.) 

how  to  avow  aod  make  cognizance,  597  [sant,  ib. 

how  to  avow  and   make  cognizance  for  a   distress  damage  fea* 
when  caAnot  sue  each  other  ex  contrttctu^  44 
in  tart,  90,  1, 178,  198,  207 
in  ejectment  and  for  mesne  profits,  90,  220,  1,  224 
must  sever  in  real  actions,  when,  72,  75 
actions,  &c.  against, 

how  to  be  sued,  47,  100  [100 

when  they  must  be  sued  jointly  for  torts  relating  to  their  land,  95,  6, 
when  must  plead  specially,  178        when  to  be  replied  specially,  626 
TENANTS  (JOINT),  (see  title  Joint^tenants.) 
TENDER, 

when  not  necessary  to  he  stated  by  plaintiff  and  readiness  sufficient, 

356,  858,  9,  360 
plea  of, 

in  assumpsit,  518        in  debt,  517,  520«  1 
in  covenant,  524 

in  trespass,  545  in  bar  in  replevin,  623,  4 

when  cannot  be  pleaded  with  general  issue  to  the  whole,  593 
how  to  conclude,  592 
cannot  plead  in  action  for  unliquidated  damages,  4  Nev.  &  Man.  200 
replications  to  a  plea  in  assumpsit,  611  to  613 
in  debt,  ih.  615  in  trespass,  630 

TENEMENT, 

when  too  general  a  description  in  pleading,  217,  and  note  (/),  409,  10 
TERM, 

executor  of  lessee  of,  when  liable  to  be  sued,  56 
TERMOR, 

when  executor  of,  may  support  covenant  for  rent,  24 
TERMS,  (see  Title  of  Term. ) 

statute  regulating,  1  Wm.  4,  c.  70,  s.  6 — 249 
duration  of,  &c.  ex  officio  noticed,  &c.   ib. 

statement  ol^  in  a  declaration,  (see  Title  of  Term^)  291  to  296,  738 

in  a  plea  in  abatement,  489 
in  a  plea  in  bar,  583 

Reg.  Gen.  Hil.  T.  4  W.  4,  respecting,  582, 739 
TESTATUM  EXISTIT, 

setting  out  deed  by,  in  a  declaration,  268,  566 

in  a  plea,  ib. 
THAMES, 

extent  of,  judicially  taken  notice  of,  250 
THEN  AND  THERE, 

in  stating  time  and  place,  effect  of,  289,  and  note  (x) 
THERE, 

when  it  does  not  refer  to  last  antecedent,  274 
TIME, 

how  calculated,  249,  and  notes 
date  of  instrument,  340,  and  note  (n),  289,  685 
of  what  time  courts  ex  officio  take  notice,  249 
statement  of  it  in  a  declaration,  287  to  290,  292  to  296 
in  stating  a  material  fact,  287,  &c. 
how  often  to  be  stated,  ib.  296 
when  not  necessary  to  be  stated,  289 
when  precise  time  not  materia],  287,  8, 9 
in  stating  contracts,  ib.        in  debt,  897 
in  stating  torts,  289,  438,  9  [289, 488,  9 

whea  torts  may  be  stated  to  have  been  committed  on  seveml  days, 
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TIME— (can/;nti«(I. )  [actioD,  2S9,  ftc. 

no  cause  of  action  or  damages  to  be  stated  after  cominenceinent  of 

laying  impossible  day,  288,  and  note  {k) 

inconsistency  in  dates,  289        how  laid,  ib. 

when  mistakes  aided,  289,  290,  710,  716,  722 

statement  of  it  in  a  plea,  553, 571,  2,  587,  8 

when  not  traversable,  287,  647,  685 

when  immaterial,  and  not  a  departure,  685 
new  assignment  as  to  time,  661,  2,  sc.  667,  &C. 
how  obtained  by  a  dilatory  plea  or  demurrer,  (see  title  Sham  Plea,) 
of  pleading  between  lOth  August  and  24th  Octoberf  730 
TITHE. 

action  for  not  setting  out,  lies  against  two,  98 

lies  at  suit  of  an  executor,  79,  80 

whether  it  lies  against  an  executor,  103  ^ 

form  of  remedy,  114,  15,  127,  404,  722 
when  action  lies  for  value  of,  114,  15,  127 

remedy  for  not  carrying  away,  159,  418 
for  obstructing  proprietor  from  carrying  away,  159        ejectment  for,  217 
trespass  lies  by  owner  of,  against  occupier,  for  injury,  194 
TITLE  DEEDS, 

Eroperty  in,  accompanies  ownership  of  estate,  148,  9        remedy  for,  ib. 
.E  OR  ESTATE,  (see  titles  Declaration.    Ejeeimenl.    Pleas.     RepU- 
cation,) 
statement  of  it  in  a  declaration, 

when  it  must  be  stated  in  covenant  or  debt,  896  to  397, 406 
derivative  title,  396,  7, 401 

unnecessary  statement,  when  it  does  not  vitiate,  when  not  travers- 
able, 395 
in  actions  of  tort^  when  necessary,  and  how,  413  to  416,  441  to  445 
when  not  traversable,  (see  title  Estoppel^)  397 
what  variancejn  statement,  419  to  421 
statement  of  it  in  a  plea, 

when  title  to  land,  &c.  may  be  given  in  evidence,  638,  541,  643 
right  to  easements  must  be  pleaded,  544 

statement  of,  under  2  &  3  W.  4,  c.  71,  s.  5,  416,  551,  713,  14 
statement  of  it  in  a  replication, 

when  necessary,  653,  4        in  trespass,  ib. 
when  it  need  be  answered  in  replication,  639 
when  it  may  be  traversed  in,  644,  6 
TITLE  o»  COURT, 

what,  in  a  declaration,  291,  2,  730  ^ 

in  a  plea,  583         in  a  replication,  630  j 

TITLE  OF  DECLARATION, 

former  practice  as  to,  292         the  present  practice,  292  to  296,  730 
consequences  of  mistakes  in,  292 
TITLE  OP  TERM, 

of  a  declaration,  292  to  295,  730 

of  a  plea,  [5S3 

of  what  term  formerly  in  case  of  a  plea  in  abatement,  471,  2, 489, 

of  a  plea  in  bar,  583 
of  a  replication,  630 
TOLLS, 

who  to  sue  for,  7,  12, 120         debt  or  assumpsit  for,  115,  124 

indelntatu8  assumpsit  for  goods  due  for,  115 

remedy  for  disturbance  of,  163 

declaration  for  disturbance  of,  410,  415, 17 

plea  of  distress  for,  540        prescription  to  distrain  for,  ftc  649 
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TOMBSTONE, 

defaciog,  &c.  remedy,  163,  201 
TORTS, 

whea  executor  of  deceased  may  sue  for,  32,  78,  80,  103,  715 
costs  now  in  general  payable  to  acquitted  defendant,  100 
TRANSPORTATION,  (see  tHle  Pard^m.) 

replication  to  plea  of  coverture  that  husband  is  chiliUr  martuu$f  612 
TRAVERSE,  (see  titles  De  Injuria.     Denial,  ^c.) 
defined  to  be  synonymouig  to  denial,  686 
formal  traverse,  what,  and  language  of,  637, 652 
when  more  than  one  fact  may  be  put  in  issue,  ib. 

what  must  be  put  in  issue,  638 
1st  general  denial  of  whole  plea,  or  de  injuria,  when  allowed,  &c.  638 
to  643 
^  form  of  it,  643 

2d,  denial  of  only  part  of  the  plea,  644  to  656 
1st.  what  fact  may  be  denied,  644  to  649 
of  immaterial  traverses,  645,  655 
must  be  of  a  material  fact,  644 
may  be  of  matter  under  a  videlicet,  ib. 
only  of  matter  expressed,  &c*  ib. 
when  of  command,  ib.  627 

not  of  matter  which  defendant  estopped  to  deny,  644 
not  of  immaterial  time,  place,  or  other  matter,  655 
not  of  intent,  645,  655 
not  of  matter  of  law,  645 
not  on  a  negative  allegation,  647 
not  too  large,  574,  647 
when  divisible,  648,  5  B.  &  Adol.  393 
nor  too  narrow,  649 
2d.  modes  or  form  of  such  denial,  649  to  656  [651 

1.  protesting  a  part,  de  injuria  absque  residue  cmifo,  649  to 

2.  a  direct  denial  of  a  particular  allegation  without  a  formal 
traverse,  651         3.  a  formal  traverse,  652 

when  improper  or  not  advisable,  ib. 
when  necessary,  ib.         form  of  it,  654 

inducement,  ib.        beginning  of  the  traverse,  ib. 
language  of,  655         conclusion  of,  592,  655 
when  a  traverse  alter  a  traverse,  655 
consequence  of  improper  and  immaterial  traveraes,  ib. 
defects  in,  when  and  how  aided,  656 
3d.  denial,  showing  a  particular  breach,  ib. 
when  proper  or  not  in  a  plea,  of  time  or  place,  556,  588,  644 
when  too  large,  574,  647  [place,  655 

when  plaintil  may  vary  from  defendant's  traverse  of  time  or 
TREASON, 

plea  of  attainder  of  plaintiff  of,  483 
TREASURER,  (see  tide  Partiee.) 

when  he  cannot  sue,  7        pleadings  in  actions  by,  16 
TREES,  (see  titles  Fixhsree.     Landlord  and  Tenant    Real  Properly.) 
actions  relating  to,  73 

by  or  against  executors,  80,  103 
case  for  waste  to,  70, 170 

trover  for,  170, 178  trespass  for  cutting  of,  202,  206 

ridit  if  Aey  divide  estates,  90,  note  (s) 
TRESPASS,  (see  title  Tre^^aee,  Action  of.) 
meaning  of  the  word,  79,  196 
when  executor  or  administrator  of  deceased  may  sue  for,  22, 7S,  tO,  715 

Vol.  I.  101 
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TRESPASS  AB  INITIO, 

the  nature  of  it,  199,  207,  8  when  tresp«M  lies  for  it,  ib. 

replication  of  matter  of,  671 
TRESPASS  worn,  MESNE  PROFITS,  (see  title  Mum  ProfiU.) 
TRESPASS,  ACTION  oj,  I 

when  executor  or  administrator  of  deceaeed  maj  sue  for,  2S,  78,  80, 7U 
definition  and  general  nature  of  action,  190 

by  and  against  whom  it  lies,  (see  title  Pariiu  to  JkHon^)  ^  to  lOi 
general  points  governing  this  action,  142  to  151 
-    lies  only  for  injuries  committed  with  force,  and  immediate,  143t  4«  191 
when  party  may  waive  trespass  and  sue  in  assumpaiW  113,  121 
when  to  waive  trespass  and  sue  io  case,  150 
^ODcurrent  remedy  with  trover,  159,  184, 17$,  197 
costs  now  payable  to  acquitted  defendant,  100 
for  what  injuries  not  under  color  of  process, 

for  plaintiff's  own  personal  injury,  192  to  208 
to  the  person, 

to  what  absolute  rights,  192        to  what  relative  rights,  ih. 
to  personal  property, 

by  e^^cutor  of  administrator  ot  deceased,  22,  80,  715 
to  whut  property,  193 

animals  domiciled  and  ferae  natursB,  &c.  ib. 
plaintiff's  interest  therein,  i\L 

actual  or  constructive  possession  and  property  neces- 
sary, ib. 
general  owner,  who,  194 
bailee,  who  has  an  interest,  ib. 
bailee  having  so  interest,  1 96  ( ib* 

mere  bare  possession,  ib.        assignees  of  bankrupt, 
the  injury,  197 

for  what  illegal  taking,  ib. 
for  what  other  injury,  ib.  to  199 
for  a  trespass  ab  initio^  199, 207,  8 
to  real  property,  200  to  what  property* 

must  be  corporeal,  &c.  201 
the  plaintiff's  interest  therein,  202 
actual  possession  requisite,  ib. 
what  possession  sufficient,  ib. 
exclusive  possession  necessary,  ib-  to  205 
reversionary  interest  insufhcient,  206 
executor  and  administrator,  when  may  sue  for,  22, 80, 
the  injury,  nature  of,  205  [715 

an  entry  of  defendant  essential,  ib. 
what  entry  sufficient,  ib. 
nonfeasance  will  not  sufBce,  ib. 
when  it  lies  against  a  lessee,  joint-tenant,  &c.  207 
for  the  act  of  an  agent,  servant,  cattle,  &c*  when,  208,  9 

when  the  principal  is  not  liable,  ib. 
for  what  injuries  wider  color  of  proctu  and  what  not,  209 

1.  where  an  erroneoiis  judgment,  &c.  is  given,  ib. 

2.  when  the  court  has  no  jurisdiction,  210  j 

3.  where  the  proceedings  were  defective,  213  \ 

4.  where  the  process  was  misapplied,  &c.  ib.  | 
^.  when  the  process  is  abused,  &c.  ib. 

6.  where  a  ministerial  officer  has  acted  without  warrant,  214 

7.  where  the  process  was  legal  but  maliciously  ieaued,  ib* 
pleadings,  costs,  and  judgments  in,  in  general,  215 
ploadiitgs  ijv  in  particular, 

declaration  in, 


iNDfet«  899 

TRESPASS,  ACTION  oF-^ieaniitmed.) 

title  of  court  and  dftte,  Ml  to  294,  730 
venue  in,  (see  title  Fettice,)  298  to  S04,  741 
commenceiDent,  811  to  815,  780 
statement  of  the  matter  or  thing  affected,  409  to  411 
of  the  plaintiff's  right  or  interest,  411  to  419,  713 
variances,  419  to  421 
of  abuttals  of  closes,  744 
of  the  injury,  421  to  428 
statement  of  the  damages,  440  to  444 

oHa  enormia^  442 
sevemi  counts,  445  to  451,  780 
conclusion,  451  to  453 
pledges,  now  to  be  omitted,  458,  731 
defects,  when  aided,  454,  710  to  725 
statement  of  abuttals  in  action  quar9  elamiim  Jr^gUf 
311,744 
PUa9  in,  (see  title  PUa  and  paHic¥lar  HUet) 

general  issue  in,  in  general,  when  formeriy  proper,  588, 546 
alleging  right  of  defendant  generally,  718 
when  advisable  not  to  plead  it,  546,  7,  676,  7 
special  plea  in  general,  when  proper,  ib. 
in  trespass  to  persons, 

when  plea  s|iottld  be  special,  539, 40 
in  trespass  to  personal  property, 

when  plea  should  be  special,  540 
in  trespass  to  real  property, 

wnen  plea  should  be  special,  541,  545 
in  actions  against  justices,  &c.  545 
when  not  advisable  to  plead  specially,  548 
plea  of  not  guilty,  what  to  put  in  issue,  551,  744 
when  several  pleas  allowed  in,  under  Reg.  Gen.  Hil.  T.  4 
W.  4,  596,  740,  744 
RepUcatiani  tn,  (see  title  Reflicationi.) 
R0joinder9  in,  (see  tide  Rejoinder.) 
J^Tew  JltiignmenH  tn,  (see  title  JVeio  Jhtignmini.) 
TROVER,  ACTION  OF, 

general  nature  and  applicability  of,  167 

1.  in  respect  of  what  personal  property  it  lies,  168  to  170 

2.  what  interest  the  plaintiff  must  have,  170  to  176 

1.  of  an  absolute- property,  170 

2.  a  special  property,  (73 

3.  a  right  of  possession,  174 

3.  for  what  injury  and  what  amounts  to  a  conversion,  175 

1.  a  wrongful  taking,  176 

2.  assumption  of  property,  177 

3.  a  wrongful  detention,  179 

1.  when  a  demand  necessary,  ib. 

2.  who  should  demand,  180 

3.  upon  whom  demand  to  be  made,  181 

4.  how  made,  182 

5.  demand,  when  made,  ib. 

6.  of  the  refusal,  183 
against  whom  it  does  not  lie,  &c.  176 

if  action  against  several  a  joint  conversion  by  all  must  be  proved,  98 

in  relation  to  husband  and  wife,  105,  6 

when  servant  liable  for,  96  when  sheriff  not  liable  for  action  of,  97 

otrriert,  agents,  tenants  in  common,  &c. 

how  far  trespass  and  trover  are  concurrent  remedies,  185,  197 
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TROVER,  ACTION  OF— {eontimud.) 
when  preferable  to  auumpsit*  168 
liability  of  tenant  for  removing  virgin  soil,  ib. 
when  a  concurrent  remedy  with  asauropatt,  113 
pleadings,  &c.  therein,  in  general,  186 
pleadings  therein,  in  particular, 
declaration, 

title  of  court  and  date,  291  to  294,  730 
venue  in,  (see  title  Femie,)  298  to  304, 741 
cominencement,  311  to  316,  730 
statement  of  the  matter  or  thing  affected,  409  to  411 
of  the  plaintiff's  right  or  interest,  411  to  419 
in  case  of  husband  and  wife,  84,  6 
of  the  injury,  421  to  428 
pledges  now  to  be  omitted,  453,  731 
special  plea  in,  when  advisable  or  good,  536,  7,  559,  60, 1,  593 
TRUSTEE,  (see  title  Ceatui  que  Trust.) 
when  he  must  sue,  5,  6, 14,  450 
under  composition  deed  cannot  sue,  when,  12,  17 
of  married  woman  paying  maintenance,  when  he  may  sue  huaband  in 

assunspsit,  118 
qualified  right  to  use  the  name  of  a  trustee,  9 
liability  of  executor  trustee,  38,  715 
when  cestui  que  trust  miy  sue,  38 
when  he  may  sue  in  trover,  173 

cannot  sue  for  injury  to  land  when  cestui  que  trust  in  possession,  71 
when  he  may  be  sued,  and  when  not,  41,  69,  89 
when  eeeiui  que  trust  may  sue,  2,  69 
auctioneer  and  stakeholder  considered  as  such,  41 
pleadings  in  actions  by,  16 
TRUSTEE  OF  COMPANIES 

how  to  sue  and  be  sued,  15,  43,  n.  (b) 
TURNPIKE  ACT, 

commissioners  of,  how  to  sue,  15 
liability  of,  and  persons  under  them,  43,  and  id.  note  (6) 
persons  acting  under,  may  plead  general  issue,  546,  715 
UNLIQUIDATED  DAMAGES, 

when  assignee  may  sue  for,  24,  n.  (v) 
UNCERTAINTY  (see  title  Certai^^iy.) 

when  and  how  aided,  271,  291,  717        must  be  demurred  to.  ib. 
UNDER  LESSEE, 

when  not  liable,  56,  7        when  liable  for  nuisance.  101.  2 
UNDERTOOK, 

word  not  essential,  when,  111,  n.  {y) 
UNNECESSARY  MATTER,  (see  title  "  Surplusage.'') 
introduction  of,  forbidden,  262,  n.  {x) 
when  may  be  demurred  to,  263 
UNITY  OF  POSSESSION,  Peake  Add-  152 
UNIFORMITY  of  PROCESS  ACT, 

2  W.  4,  c,  39,  704  lo  712 
USE  AND  OCCUPATION, 

when  assumpsit  lies  for,  7,  11,  112,  120,  377 

when  not,  121        assumpsit  for,  form  of  count,  377 

debt  lies  for,  124  r623 

defendant  estopped  from  disputing  landlord's  title,  when,  218, 617  note  (d)^ 
USURY, 

when  deed  void  for,  assumpsit  lies,  when,  119 

might  before  Reg.  Gen.  Hil.  T.  4  W.  4,  have  been  given  in  evideooe  in 
assumpsit,  512,  743 
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VSVRY— {continued. ) 

must  be  pleaded  in  actions  on  speciakj,  520,  743 
replication  to  plea  of»  in  assumpsit,  612 

d0bU615 
venne  in  action  for,  303 
VARIANCE*,  (see  titles  DeclaralioM.     P/eflW,  and  different  actions.) 
on  trial  before  sheriiT,  4  T^r.  271 

between  writ  and  declaration  cannot  be  pleaded,  278, 9,  484 
how  to  be  taken  advantage  of,  279,  484 
in  names  of  the  parties,  279  to  282,  331 
in  number  of  parties,  282,  3,  716 
in  the  character  in  which  the  parties  sue,  &c.  284 
in  the  cause  and  form  of  action,  285        in  slander,  3  Tjr.  844 
in  a  declaration  in  assumpsit  (see  title  Jiuumpeit^)  325  to  329,  348,  736 

in  debt,  401         in  case,  419  to  421 
in  day,  or  time,  or  place,  when  not  material  (see  titles   Time,     Venue.) 

308,  9,  438,  9 
in  stating  law,  252,  264,  5 

in  stating  act  of  parliament,  how  taken  advantage  of,  246,  7 
in  matter  of  inducement,  when  material,  &c.  819,  20,  419 
in  stating  consideration,  when  materia],  &c.  325 
between  the  statement  and  evidence,  333  to  348 
amendment  of,  348, 70^,  719 
VENDOR  AMD  PURCHASER  (see  titles  Goods  sold.     Purchaser.) 
assumpsit  against  vendee  for  not  accepting  goods,  115 

for  not  delivering  bill  in  payment,  ib- 
upon  warranty,  115 
against  vendor  for  not  completing  contract,  ib. 
debt  in  detinet  lies  for  goods  sold,  124,  138,  9 
when  detinue  lies  for  goods  sold,  ib. 

purchaser  may  sue  for  breach  of  good  title,  though  committed  while  ven- 
dor had  estate,  20  [sued,  92 
purchaser  of  goods  from  sheriff  under  execution,  when  not  liable  to  be 
VENUE  (see  title  Place.) 

of  what  places  courts  take  Judicial  notice,  250 

Reg.  Gen.  Hit.  T.  4  W.  4,  respecting,  274,  308,  311,  741 
when  bail  discharged  by  mistake  in,  279,  300 
in  a  declaration, 

genera]  rules  as  to  laying  it,  296, 7,  8 

may  be  tried  in  any  county,  Chanc.  Bill,  14th  March,  1833. 
when  locals  must  be  lain  in  real  county^  298 
real  actions,  &c.  ib.         ejectment,  ib. 
in  action  for  mesne  profits,  223 
^  actions  for  injuries  to  real  property,  ways,  &c.  298 

trespass  and  replevin,  ib.  [land,  299 

when  no  remedy  here  where  land  is  laid  out  of  Eng- 
may  be  laid  in  another  county,  with  consent,  and  by  leave 

of  the  court,  ib. 
option  of  one  of  several  counties,  when,  ib. 
in  debt  or  scire  facias^  on  recognizances,  ib. 
debt  for  rent-charge  against  pernor  of  the  profits,  ib. 
local  custom,  &c.  300 

power  of  judge  to  direct  local  actions  to  be  tried  in  any 
county,  719 
when  transitory,  ib. 

actions  for  injuries  to  the  person  or  pemonal  property,  lb. 
actions  on  contnict,  ib. 
when  advisable  to  lay  it  in  proper  county,  ib. 
in  actions  on  leases^  fcc.  ib. 
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VENUE— (#o»/mtteA) 

tranaitor/  between  lessor  and  ietaee,  80  V 
though  land  lie  abroad^  ih. 
in  the  detinei  against  an  executor,  ib. 
18  local  in  the  debet  and  detinei  affainst  executor,  ib. 
transitory  in  covenant  by  assignee  of  lecsor^  ib« 

or  in  covenant  by  lessee  against  assignee  of  reversion,  ib. 
local  in  debt  by  assignee,  &c.  of  reversion  against  leiMee,  ib»  309 
local  in  any  aetion  by  or  against  assignee  of  lessee,  ib. 

or  against   executors  of  lessee  in  <M«£ 
and  deiiwi^  ilK 
loc«1  by  9tatuie9^ 

actions,  on  what  penal  statutes,  30il 

does  not  relate  to  actions  on  all  penal  statutes,  803  [883, 4 

in  actions  against  justices  of  the  peace,  &c.  and  other  public  officeis, 
where  the  cause  o£  action  arises  in  two  counties,  803 
in  action  for  usury,  ib. 
mode  of  stating  the  venue,  306  to  309 

in  nmrgin,  306  [277,  808,  811,  741 

as  to  statement  and  repetition  of,  in  the  body  of  the  dedantion, 
when  a  particular  paridi  or  place  to  be  stated,  ib.  306,  7 
in  inferior  courts,  306 

recent  alterations  respecting,  277,  308^  81 1 
no  venue  to  be  stated  In  body  of  declaratiou,  311,  361,  741 
repetition  of,  no  ground  of  dsmnrrer,  701 
Reg.  Gen.  Hil.  T.  4  W.  4,  in  trespass,  301, 744 
statement  of  name  of  abuttals,  ib« 
where  the  matter  has  occurred  abroad,  306 
in  stating  matter  of  record,  307 
should  be  distinctly  stated  to  every  nmterial  feet,  ib. 
when  the  place  is  or  is  not  material,  307, 8,  9,  439 
in  case,  trespass,  and  replevin,  299,  309,  439 
consequences  of  mistake  and  when  aided,  309  to  81 1 
in  a  plea  in  abatement  not  necessary,  492,  671 
in  a  plea  in  bar,  not  necessary,  671 

when  maternd,  663,  671 
VERDICT, 

when  not  to  be  taken  generally,  448,  9 
what  defects  cured  byr464,  712  to  723 
when  a  count  in  part  defective  aided,  411,  682,  2  Tyr.  468 
in  plea,  699 
VERIFICATION, 

when  a  plea  should  conclude  with  itf  690 
when  a  repUcatiou  ^ould  so  eondnde,  679,  680 
the  word  ''  verify"  for  ''  certify"  not  material,  680 
VICAR,  (see  title  Rector.) 
VIDELICET,  (see  tide  SciUett.) 
effectofit,  349,  361 

matter  laid  iinder  it,  when  material,  is  traversable,  644 
VI  ET  ARMIS,  , 

meaoiiig  of  the  words,  144  ^ 

when  necessary,  and  consequence  of  omission^  266, 422  ^ 

when  improper  in  eats,  166 
VIRGIN  SOIL, 

tenant  when  liable  for  removal  of,  169  • 

VIRTUTE  CUJUS, 

when  the  allegation  is  traversaUe,  and  when  not,  646,  6,  7  i 

WAGERS, 

assumpsit  lies  on,  114       statement  of  indnccmeot  in  declaiatioii  oii»  818 
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WAGER  OF  LAW, 

vheo  fomerij  permitted  hi  debt^  139 

now  abolished  by  3  &  4  W.  4,  c.  42,  u.- 13,  130,  138, 142,  717 

when  formerly- permitted  in  detinue,  142 

Wages, 

when  may  declare  for,  generally,  382 

when  must  declare  specially,  ib« 
WALES, 

plea  to  the  jurisdiction,  477  courts  of  Great  Sessions  abotished,  ib. 

WAR, 

when  courts  ex  officio  take  notice  of,  245 
WARD,  (see  title  Guardian.) 

replication  to  plea,  justifying  taking  plaintiff  as,  641 
WAREilOUSEMAN,  (see  title  Wharfinger.) 
WASTE,  EQUITABLE, 

bill  in  equity  for,  against  personal  representatiTe  of  tenant'  for  Ufe,  60 
WARRANT,  (see  titles  Sheriffs.     fVriU.) 

case  the  remedy  for  caption  on  warrant  maliciously  obtained,  158 

sheriff's,  not  necessary  to  allege  that  it  was  under  seaf,  263 

justifying  under  (see  title  Writs.) 
WARRANTY, 

agent  not  liable  for  breach  of,  when,  96 

actions  for  breadi  of,  assumpsit,  1 15        case  for  breach  of,  15,  418,  423 

how  to  declare  on,  389,  418, 423 

when  plaintiff  must  sue  specially  on,  389  plea  to  action  on,  742 

WARRANTY  and  FINE, 

when  feme  coveft  liable  to  be  sued  on,  66,  7 
WASTE, 

under4csaee  when  liable  for,  56,  7  who  may  sue  for,  72,  76 

in  case  of  husband  and  wife,  85 

when  executors  cannot  sue  for,  60,  715 

when  executors  can  be  sued  for,  ib.  103,  4,  715 

remedies  for, 

1.  assumpsit,  116,  162 

2.  coTenant,  136,  162 

3.  case,  160,  1,  2,  206 

how  t9  declare  for,  313  '  entry  to  view,  replication  as  to,  627 

WATER  AND  WATERCOURSE, 

assumpsit  for  use  of,  1 18  remedy  for  iDJurie»  to,  160 

when  trespass  and  when  case  lies  for  injuries  to,  145,  201 

ejectment  for,  how  to  be  brought,  217 

declaration  for  obstructing,  414,  15  variance  in  stating  injury,  426 

WAIVER  OF  BAIL,  279 
WAY,  RIGHT  OF, 

remedies  for  injuries  to,  162 

how  to  be  described  in  pleading,  415,  713,  714,  744 

declaration  for  disturbance  of,  how  framed,  ib.  410 

not  repairing  of,  417,  18 

pleas  of  nf^  of  way  must  be  pleuded,  544 

when  to  be  pleaded  by  metes  and  bounds,  ib. 

pleas  in  bar  in  replevin,  of  right  oA  623 

replication  to  pleas  of,  629,  652 

when  the  replication  should  be  special,  665 

new  assignment  extra  mam,  and  costs  upon,  674,  676,  7 
WEIGHTS  A5D  MEASURES, 

courts  take  judicial  notice  of,  261 
WHARFINGER, 

when  he  may  sue  on  a  contract,  8 

assumpsit  against,  115  when  trover  lies  against,  177 


844  .ir<iD£X. 

WHEREAS, 

when  demurrable  on  trespass,  986  when  not  so  in  assompnty  ib. 

WINDOW,  (see  title  Ancient  LigkU.) 
WITNESS, 

remedy  against,  for  not  attending  trial,  169 

interested,  when  admissible,  720 
WORDS,  (see  title  Slander.) 

of  what  English  words  court  ex  officio  takes  notice,  250 
WORK  AND  LABOR, 

proof — inferiority  of  works,  4  Tyr.  43 

master  may  sue  for,  of  apprentice  enticed  away,  113 

assumpsit  lies  for,  ib. 

on  promises  to  perform,  116 

debt  lies  for,  124 

common  counts  for,  when  proper  or  not,  381,  9,  3 
WRITS,  (see  title  Prmcipe.) 

amendment  of,  when  allowed,  283 

date  of,  now  considered  the  commencement  of  action,  289,  290,  707 

service  of,  704,  &c.  prescribed  forms  of,  ib« 

alias  and  pluries  writs  into  diflerent  counties,  729 
*  statement  of  date  of  first  writ  in  issue,  290,  707 

number  of  defendants  in,  283,  284,  729 

remedy  for  injury  committed  under  color  <^  legal  process,  209  to  216 

courts  take  judicial  notice  of  their  own  process,  261 

statement  of,  having  been  issued  in  vacation,  when  bad«  260 

may  be  issued,  if  not  bailable,  before  cause  of  action  accrues,  488 

how  to  be  descnbed  since  uniformity  of  process  act,  2  W.  4,  c  39,  283, 
704,  &c. 

how  plaintiff  may  declare  on,  as  to  parties  to  action,  279  to  284 

variance  between  writ  and  count  not  pleadable,  484,  6 
nor  proceedings  set  aside  for,  ib. 
what  consequence  of  variance,  ib.  730 

pleas  in  abatement  to,  486  to  489 

pleas  justifying  trespass  under,  how  framed,  666 

replications  thereto,  626,  6  new  assignments  relating  to,  668 

provisions  of  2  W.  4-,  c  39,  respecting,  7(M,  &c« 
WRIT  OF  ENTRY, 

when  it  must  be  resorted  to,  220 
WRIT  OF  ERROR, 

interest  allowed  on,  721 
WRIT  OF  FORMEDON, 

when  it  must  be  resorted  to,  220 
WRIT  OF  INQUIRY, 

execution  of,  before  sheriff,  717,  718 
WRITTEN  INSTRUMENTS, 

amendment  of  statement  of,  at  nisi  prius,  348,  704,  719 

to  take  case  out  of  statute  of  limitations,  703        admission  of,  717,  736 
WRONG-DOER,  [103, 715 

personal  representative  oft  when  liable  in  case  of  death  of,  22,  78,  80, 
WRONGFUL  ACT, 

general  issue  under  Reg.  Gen.  Hil.  T«  4  W.  4,  only  puts  in  issua  the 
iflron/r/Wi  acU  and  not  the  right,  177,  744 
WRONGFUL  SALE, 

when  sheriff  allowed  expenses,  of,  184 
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